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is PRIVY GOUNCIL 
Appedl from the Patna High Oourt 
. June 11, 1940 ` 
Loeb Romer, Lorp Justice LUKMOORE 
. AND MR. M. R. JavaksR 
Raja Bahadur SIR RAJENDRA 
NARAYAN BHANJ DEO— 
APPELLANT 
ad versus 
- Tag COMMISSIONER or INCOME: 
TAX, BIHAR and ORISSA— 
' RESPONDENT 
_ Practice—Privy Oouncil—Purely academic question 
—~Income-taz case—Consideration of document not 
mentioned in question referred, likely to raise ques- 
tion of assessee's liability for taz~—Such question 
cannot be formulated even tf there is material before 


Board for doing so—Income Tax Act (XI of 1922), 


& 66— Function of High Court in cases referred 
under s. 66-—Question purely of academic interest 


tion. 3 - 

It is the well-established practice of the Board to 
refuse to decide a question which is purely acade- 
mic. 4 

It may well be that when-a certain document not 
mentioned in the question referred to the High 
QOourt is considered, some question may emerge with 
regard tothe assessee’s liability to income-tax in 
respect of the income derived from the sources 
mentioned in the reference but it would clearly be 

_ contrary to their Lordships’ practice to attempt to 
formulate any such question even if they had before 
them the materials for so doing. 

The function of the High Oourt in cases referred 
to it under s. 66 of the Income Tax Act is advisory 
only, and is confined to considering and answering 
the actual question referred to it. 

The Commissioner of income-tax and the High Court 
should refuse to answer the question referred to it for 
its consideration when it hasonly an academic in- 
terest whichever way it may be answered leaving 
it to the assessee to take such steps as he'might be 
advised to obtain the reference to the High Court 
of such other question with regard to liability to in- 
come-tax as may infact #rise under the material eir- 

_ cumstances. 


Messrs. L, P. E. Pugh, K. C. and J. M. 
Pringle, for the Appellant, 
Messrs, J. Millard Tucker, K. C. and 
‘Hubert Hull, for ¢he Respoydent. 
190—1 & 2 


—High Oourt should refuse to answer auch ques- . 








Lord Justice Luxmoore.—The apel- 
Jant was atthe date of his assessment for 
income-tax for the year ending March 31, 
1932, the proprietor of an estate known as 
the Kanika Raj or Killah Kanika situate 
in and forming part of the tract of land 
formerly known as the Rajwara Orissa, 
This estate is hereinafter referred to as 
Kanika. The assessment was made by an 
order dated March 11, 1932, by the appro- 
priate Income-tax Officer, In making it 
the officer took into account certain sums 
accruing to the appellant by virtue of his 
ownership of Kanika from sources admite 
ted to be non-agricultural. 


The appellant in due course appealed to 
the Assistant Commissioner of Income-taxr 
against this assessment upon the ground 
(among others) that all income which 
accrued to him by virtue of the ownership 
of Kanika was exempted from liability to 
income-tax by virtue of a Treaty engages 
ment, kaoolnama, made on November 22, 
1803, by a predecessor-in-title to Kanika 
with the Oommissioner of the’ Bast India 
Oompany for the Soobah of Outtack, On 
‘October 13, 1932, the Assisstant Oommis- 
sioner rejected the appellant’s contention 
with regard to the Treaty. By petition 
dated November 23, 1932, the appellant 
requested the respondent, who is the Oom- 
missioner of Income-tax for Bihar and 
Orissa, to refer to the High Court under 
the provisions of s. 66 (2) of the Intian 
Income Tax Act, 1922, the question “whe. 
ther on the terms of the kaoolnama dated 
November 22, 1803, the petitioner's (7. e. the 
appellant's) incomes from his Kanika Raj 
are exempt from taxation under the Indian 
‘Taxation Act, 1922?” The reference to the 
Indian Taxation Act, 1922, is admittedly a 
clerical error for the Indian Income Act 
1922, (hereinafter referred to as “The Act”): 
The respondent on July 17, 1934, refused. 
the appellant’s request, and on February 


“with tbese- feudal chieftains. 
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6, 1935, the appellant presented a petition 
to ‘the High Court of Patna under s. 66 (3) 
of the Act for an order requiring the res- 
pondent tô refer the question set out above 
to that Court. On February 21, 1935, tLe 
High Court ordered the respondent to 
state a case raising the said question for 


. the decision of the Court. 


The respondent accordingly drew up a 
statement of the case (hereinafter called the 
statement) which was on August 20, 1935, 
referred tothe High Court. The respond- 
ent included in the statement an expres- 
sion of his opinion thatthe said question 
should be answered in the negative. On 
September 14, 1936, the High Court 
expressed an opinion in agreement with 
that of the respondent, and. dismissed the 
appellants application with costs. The 
appellant obtained special leave to appeal 
from this order, and has in accordance there- 
with appealed to His Majesty in Council. 
The appellant claims that the said question 
ought to be answered in the affirmative, 
and that it should be declared that he is 
exempt from liability to income-tax in res- 
pect of the non-agricultural income derive 
ed by him from Kanika., 

The statement sets out the history of the 
relationship of the Hast India Company 
after its occupation of Orissa with 23 feudal 
chieftains who owned land then forming 
part of the Rajwaras of Orisea. One of 
these feudal chieftains was the then owner 
of Kanika, through whom the - appellant’s 
title is derived. In or about 1803 the East 
India Company, by the Commissioner of 
the Boobah of Orissa, entered into treatise 
The kaool- 
nama of November 22, 1803, is one of such 
treatise. It is stated in para. 9 of the state- 
ment that after the execution of the 
treatise changes took place in the condi- 
tion and status of many of tke 23 feudal 
chieftains, and that Kanika was one of 
those who did not retain its status as a 
feudatory State of Orissa, while in para, 12 
of the statement it isstated thatthe appel- 
lant’s present status is the same as that of a 
proprietor of a permanently settled estate in 
Orissa created by s. 35 of Regulation XII 
of 1£05, which is in the following terms :— 

“XXXV. First, the late Board of Commis- 
sioners’? (being those mentioned in the kaoolnama 
of November 22, 1803), “having concluded a settle- 
ment of the land revenue with certain eemindars, 
whose estates are situate chiefly inthe hills and 


jungles, for the payment of a fixed annual quit 
Yent in perpetuity these engagements are hereby 


„confirmed and no alteration shall at any time be 


made inthe amount ofthe revenue payable under 
the engagements in question to Govt, 


aana . . 


a. 


. 


. 
2 


Socond. The following is a list of the mohauls 
to which the provisions in the preceding clause is. 


applicable :— 
Killah Aull, Killah Humishpore? 
Ditto Cojang, Ditto Miritehpore, 
Ditto Puttra, Ditto Bishenpore. 
Third, The zemindars of Cordah apd Cunka. 
being mohauls of the description of those specified 
in the preceding clause, a settlement shall bee 
concluded, as soon as circumstancés may admit, 
for the revenue of those mokauls on the principle 
on which a settlement has been concludedewith the 
gemindars of the mohauls specified in the preceding 
clause.” 
(It is admitted that Ounka is identical 
with Kanika.) h 
Paragraph 12 of the statement continues 
as follows :— > 
“ “Immediate settlement could not be made of this 
estate” (i. e. Kanika) “when this Regulation” (i. es 
Regulation XII of 1805) “was promulgated because 
at that time the Raja of Kanika had been deprived 
of his estate, but it ewas conformably to the pro- 
vision of cl. 3 of section XXXV that the jama of 
Killa Kanika (spelt Cunca in the Regulation) was 
subsequently settled. Although the amount of jame 
payable by the estate was fixed at the same 
amount as in the kaoolnama all the other conditions 
of the kaoolnama were not renewed, e. g, the 
power of the Raja to maintain troops was taken 
away. The assesses (4, e. the appellant) therefore, 
holds the estate not by virtue of the kacolnama 


put „Py the subsequent settlement made with 
im 


The ‘‘subsequent settlement” referred to 
in para, 12 of the statement is not identi» 
fied in that paragraph or elsewhere in the 
statement. During the argument their 
Lordships asked that this settlement should 
be produced but neither party was ina 
position to comply with this request and 
they were informed that it was not.-pro- 
duced during the hearing by the High 
Court, A, 

It is stated in para. 13 of the state- 
ment that, unlike the Rajas of the Feuda- 
tory States of Orissa, who held their States 
under their respective kaoolnama, the ap- 
pellant’s estate in Kanika is entered in 
Register D of the Collectorate as a perma- 
nently settled State bearing Touzi No, 21 
and paying land revenue, It*:is also 
stated in para. 14 of the statement that 
the Feudatory States of Orissa are outside 
British India but Kanika is not, It will 
be observed from the statements quoted 
above that the kacolngma of November 22, 
1803, did not affect the settlement of Kanika 
but that such settlement was effected by 
some later document which is not identi- 
fied either by its date, or by its terms, 
It seems plain to their Lordships that the 
opinion expressed by the respondent in 
para. 14 of the statement that “in the 
existing circumstances qf the estate of 
Kanika the kaodlnama granted to the holder 
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of Killah Kanika in 1803 is merely of 
histogical interest” is correct, and conse- 
quently that the question referred to the 
High Court for its consideration has only 
an academic interest whichever way it 
may be answered. Oounsel on behalf of 
the respondent stated during the argument 
of this appeal that notwithstanding the 
statemert to the contrary in para. 14 of 
the statement he was willing to assume 
for the purpose of obtaining an answer 
to the question referred to the High Oourt 
that the kaoolnama of November 22, 1803. 
was the document under which the appel- 
lant held Kanika, but he was not prepared 
to make any admission which would pree 
vent the respondent from contending that 
the answer, whatever it might be, was not 
decisive upon the quesfion of the appel- 
lant’s liability to income-tax in respect of 
the revenue in question. 

In these circumstances their Lordships do 
not think it would be right to depart from 
the well-established practice of the Board 
to refuse to decide a question which is 
purely academic. The function of the 
High Gourt in cases referred to it under 
s. 66 of the Act is advisory only, aad is 
confined to considering and answering 
the actual question referred to it, It may 
well be that when the asttlement under 
which. Kanika is held by the appellant 
is considered some question may emerge 
with regard tothe appellant's liability to 
income-tax in respect of the income derived 
from the sources already mentioned, but 
it would clearly be contrary to their 
Lordships’ practice to attempt to formu- 
late any such question even if they had 
before them the materials for so doing. 
In their Lordships’ opinion, both the 
respondent and the High Oourt ought to 
have refused to answer the question refer- 
redto it, leaving it to the appellant to 
take such steps as he might be advised 
to obtain thea referenceto the High O urt 
of such other question with regard to 
liability to income-tax as may in fact arise 
under the material settlement. In these 
circumstances their Lordships are of opi- 
nion that the order of the High Court dated 
September 14, 1936, should be’discharged, 
and in lieu thereof it should be declared 
that having regard to the facts set out in 
the statement, theequestion referred ought 
not to have been answered because the 
appellant does not hold Kanika under or 
by virtue of the kaoolnama of November 
22, 1803, but by subsequent setilement. 
Their Lordships see no reason to interfere 


.BAADAT HUSAIN Y, RAM KISHAN DAS (ALL) 


. 39 


with the order with regard to costs male 
by the High Court, and are of opinion 
that each party to this appeal should bear 
his own costs. Their Lordships will humbly 
advise His Majesty accordingly. 


s. Appeal dismissed. 

Solicitors for the Appellant.—Messra. 
A.J. Hunter &Co . 

Solicitors for the Respoudents.—The 


Solicitor India Office. 


ee 


ALLAHABAD HIGH COURT 
Full Bench 
Second Appeal No. 1459 of 1936 
May 9, 1940 
Tom, O. J., OOLLISTAR, ALLSOP, GANGA 
Nata AND BRAUND, JJ. 
S. SAADAT HUSAIN —PLAINTIEF — 
APPELLANT 
versus 
RAM KISHAN DAS—Devrenpant— 


RESPONDENT 

Pensions Act (XXITTIof 1871), as. 4, 11,5, 6—Find- 
ing that rights in question are not connected with 
grant of pension within the meaning of Act is one 
of fact and cannot be disturbed in second appeal— 
Right to lakhiraj or revenue free land ts not pension 
or grant of land revenue—Suit relating to pension 
—Whether Court has inherent jurisdiction to enter- 
tain it—Judgment-debtor, if can question decree- 
holder's right to execute decree by sale of pension— 
Evidence~Onus—Plaintif#f mortgagor claiming muaf 
rights mortgaged by him, to be inalienable—Onus ia 
on him to prove it. 

The conclusions of the lower Appellate Court that 
the rights of a party in certain muafi jagirs are 
not connected with any grant of pension within the 
meaning of the Pensions Act is essentjally a finding . 
in fact. It is no less a finding infact because in 
reaching his decision the Judge had to interpret a 
number of documents. Such a finding of fact can- 
not be disturbed in second appeal, 122 Ind. Oas. 
316 (6), relied on, 

There is an obvious distinction betwean an as- 
signment and a remission of land revenue. A re- 
mission of land revenue cannot be regarded, as 
assignment. The Govt, may remit a liability to pay 
land revenue in which oase no assessment is made, 
but that is a very different thing from assessinga 
certain sum and then granting or assigning that 
sum to some person other thanthe Govt. A right 
to lakhiraj or revenue free land is certainly not a 
pension or a grant of land revenue. [p. 10, col. 
i. 
hisi (in order of reference).—Whether in view 
of the provisions of ss. 4 to 6, Pensions Act there 
is an inherent want of jurisdiction in Civil Oourts 
to entertain suite relating to pensions, and whether 
even after a decree for sale of pension has been 
passed by & Civil Court it isopen to the judgment- 
debtor to question the right of the decree-holder to 
sell the pension in execution sof the decree. [p. 
4, col. 2.] a 

Where the plaintiff had represented to the defend- 
ant that he held muefi rights in, certain villages 


which he was entitled to mortgage and which 
in fact he did mortgage the onus in a suit chal- 
lenging the mortgage is, upon the plaintiff to 
pve that “these rights are inalienable, [p. 6, col. 


8, A. from a decision of the Additional 
Sub-Judge, Bijnor, dated April 25, 1936. 


Order of Reference. . 


Iqbal Ahmad, Bajpal and Ismail, JJ. 
—This appeal arises out of a suit for a 
declaration that 
“the muaji properties in villages Pipla Jagir and 
Bijai Nagla, » .. are non-transferable under the 
Pensions Act (No, XXIII of 1871) and are not attach- 
able and saleable in execution of the decree in suit 
No. 706 of 1932 passed by ‘the Court of the Munsif 
of Bijnor, which was not a competent Court, (for 
enforcement of the hypothecation lien). 


On the hearing of this appeal by -the 
Division Bench, it appeared that certain 
questions of law of great importance were 
involved in the case and that the judicial 
decisions on those questions were not re- 
concilable. The Division Bench accordingly 
referred the case to a Full Bench and 
his Lordship the Ohief Justice was pleased 
to constitute the present Full Bench of 
three Judges. The questions that have 
been partly argued before this Bench are 
firstly, whether in view of the provision of 
ss, 4 to 6, Pensions Act there is an in- 
herent want of jurisdiction in Civil Courts 
to entertain suits relating to pensions, 
and secondly, whether even after a decree 
for sale of pension has been passed by 
a Oivil Court it is open to the judgment: 
debtor to question the right of the 
‘decree-holder to sell the pension in exea 
cution of the decree. On the former 
question there is a Division Bench ruling 
of this Court in Lakhmi Chand v. Madho 
Rao (1) in which the general proposition 
has been laid down that all decrees passed 
by Civil Courts relating to pensions are 
without jurisdiction if the suit was enter- 
tained by the Civil Court without a certi- 
ficate frcm the Collector. That case is an 


authority for the proposition that the. 


doctrine of res judicata is inapplicable in 
such cases and, notwithstanding the decree 
passed by the Civil Court, it is open to the 


pension-holder to fle afresh suit questione 


ing the validity of the decree on the ground 
that’ the subject-matter of the suit was 
pension and therefore the Civil Court had 
po jurisdiction to entertain the suit. The 
contrary view Las been, if not expressly 


(1) £2 A 86f; 130 Ind. Gas. 801; AI R1930 Aly, 
81; (1930) A L F 1326, 
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at least impliedly, expressed in a number 
of caces. It has been laid down in Chinnapa 
Reddi v. Srinivasa Rao Garu (2) that 

“there is a distinction between an inherent want 
of jurisdiction in a Court and want of jurisdiction 
on grounds which have to be determined by the 
Court itself, The first makes a decree a nullity 
which can be ignored and need nai be set aside.” 
The second does not make the decree a nullity but 
only voidable; euch a decree can be set aside by 
adopting the proper procedure, but canndt be gol- 
laterally impeached.” 


Two of the Judges constituting this 
Bench are at present disposed to differ 
from the case in Lakhmi Chand v. Madho 
Rao (1) whereas one of the Judges at pre» 
sent is inclined to agree with that decision. 
If the question whether the decision of the 
Civil Court under the circumstances men- 
tioned above opetates as res judicata is 
decided by the present -Bench the decision 
will be of two Judges to one. The result - 
will be that three Judges of this Court 
will be of one opinion and two of the three 
Judges constituting this Bench will be 
of another opinion. This does not appear 
to be desirable and this anomaly can be 
avoided only by the constitution of a larger 
Bench. Further, for the decision of this 
appeal, it would be necessary either to 
agree or to disagree with the Full Bench 
decision of this Oourt in Katwart v. Sita 
Ram (3). That case was decided by a 
Bench of three Judges. In the Full Bench 
case in Cantonment Board, Muttra v. Kishan 
Lal (4) one of the Judges constituting the 
Bench expressed doubt as to the correcte 
ness of the decision of the Full Bench in 
Katwari v. Sita Ram (3). Further, in the 
Divisional Bench ruling of this Court 
in Tahir Hasan v. Chander Sen (5) Rachh- 
pal Singh, J., also doubted the correct- 
ness of the Full Bench in Katwart v. 
Sita Ram (3) One of the Judges con- 
etituting the present Bench also is not 
very happy about tke last mentioned Full 
Bench decision. This also renders it desir- 
able that the present case be decided bya 
larger Bench. We accordingly direct that 
the case be laid before the Hon'ble the 
Ohief Justice with the request for consti- 


tution of a larger Bench, 


(2) 59 M 62; 157 Ind. Oas. 917; A I R1935 Mad 
835; 69M L J 196; (1935) MW N677;8 RM 174; 
42 L W 446, 

(3) 43 A 547; 63 Ind. Oas» 264; A I R 1921 All, 118; 
19 AL J 473 


(4) 57 A 1; 149 Ind, Oas. 636; A IR 1934 All. 609; 
1934 A LJ 409; 6 R A 933;18 RD 275; LR15 A 396 

(5) A I R 1935 AH. 678; 157 Ind. Oas. 511; 58 A 98; 
1935 A L R809;8R A 190. 
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Messrs. A.M. Khwaja, Kalim Jafri, 
Ishaq Ahmad, Waheed Ahmad. Khan and 
Aqið Hasan, for the Appellant. 


Mr. G. S. Pathak, for the Respondent. 
Judgment of Full Bench 


Thom, C,.J.—This is a plaictiff’s appeal 
in a suit in which the plaintiff claimed a 
relief ig the following terms; 

‘It may be declared that the muafi properties in 
villages Pipla Jagir and Bijai.Nagla, Pargana Burh- 
pur, District Bijnor, are non-transferable under the 
Pensions Act No. XXIII of 1871 and are not attachable 
and galeable in execution of the decree in Suit No. 706 
of 1932 passed by the Court of the Munsif of Bijnor, 
which was pot a competent Court, (for enforcement 
of the hypothecation lien)” 

The plaintiff granted a mortgage to the 
defendant over the properties mentioned 
in the relief on September 24, 1930. The 
defendant in Suit No. 703 of 1932 obtained 
a decree on the basis of a mortgage deed 
on September 1, 1932. The suit was unde- 
fended and the decree became absolute on 
May 27, 1933. In the present suit the 
plaintiff seeks to evade his liability under 
the aforementioned decree. He alleges that 
the property mortgaged was inalienable and 
further that the decree obtained by the 
defendant on the footing of the mortgage 
is null and void in respect that the defende 
ant did not obtain the sanction of the Col- 
lector before instituting his suit on the 
mortgage as required by s. 6, Pensions Act 
of 1871. The plaintiff's material averments 
are as follows: 

“The land revenue of the muafi property mort- 
gaged was granted by the Moghul Emperor, Jahan- 
dar Shah, to Saiyid Miran Khan alias Saiyid 
Abdur Rasul, a Shahi Mansabdar, the common 
ancestor of the plaintiff, by way of a jagir in recog- 
nition of hig services. The British Govt. recog- 
nized the said grant as a royal grant and maintained 
and confirmed the grant in favour of Saiyid 
Farzand Ali, Saiyid Imdad Husain, Saiyid Muham- 
mad Husain and Saiyid Ali Husain, heirs of Saiyid 
Miran Khan alias Abdur Rasul, the original royal 
grantee, by issuing a tauris (a notification relating 
to inheritance): the said grant being a grant of 
land revenue by a Moghul Emperor, the Muaf 
property in Mauza Pipla Jagir and Mauga Bijai 
Nagla . . .. comes within the definition ofa 
‘pension’ and that accordingly the mortgege of the 
said property was invalid in virtue of the provi- 
sions of s. 12, Pensions Act of 1871.” 


The defendant ih his written statement 
denied that the muajfi property mortgaged 
was governed by ‘the provisions of the 
Pensions Aci ot 1871. He averred that 
the plaintiff had executed a simple mort- 
gage of the property in his favour on 
June 27, 1929, and that this mortgage was 
renewed by the grantee on September 24, 
1930. He furter averred that the plaintiff 
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had made frequent transfers of the propèr- 
ty in suit and has assured him, (the defen» 
dant) “that he was the owner of and 
competent to transfer the property afore» 
said.” The learned Munsif in the trial 
Court upon a consideration of the document 
produced by the plaintiff and of certain 
historical matter contained in such works , 
as Vincent Smith’s Akbar and Baden 
Powell's Land System of British India held 
that ; 

“the villages Pipla Jagir and Bijai Nagla were re- 
leased in perpetuity in favour of the descendants of 
Miran Khan mansabdar .... that the mortgaged 
property under the deed of September 24, 1930 is 
muafi jagir and is an assignment of revenue only 
in recognition of the services as mansabdar and is 
a pension within the meaning of s, 11 and there- 
fore not transferable under s. 12 of Act XXIII, of 1871, 

The learned Munsif further repelled the 
defendant's plea that the suit was barred 
by s. 47, Civil P. O. In the result he 
decreed the suit, The learned Oivil Judge 
in the lower Appellate Court has recalled 
the order of the learned Munsif and dis- 
missed the suit. Upon a consideration of 
“the evidence upon the record and of the 
Various historical authorities which were 
referred to in the Court of the learned 
Munsif he held that the property in suit 
in villages Pipla Jagir and Bijai Nagla 
was a muafi hagiyat and the rights therein 
of the plaintiff had not their origin in the 
grant of a pension to Miran Khan. In the 
course of his judgment he remarks: 

“Bat there was nothing in the record to show 
and to prove to the satisfaction of the Oourt that 
the said jagir was really granted by the Emperors 
Jahandar Shah and Mohammad Shah to Miran 
Khan, Fakhruuddin and Muzaffar Ali in lieu of 
any military services, and that the same was, in 
fact, a pension, The plaintiff's case. was that the 
grant in favour of Niran Khan was really a grant 
of land revenue, and not of the villages themselves, 
But from the perusal of the order of the Special 
Commissioner dated January 28, 1813, A. D, it 
appeared that it was really a jagir of villages Pipla, 
Bijai Nagla, Shamspur, and Obik Sharif, which 
had been granted, and that the same was muaji. 
Therefore I was constrained to hold that the plain- 
tiff’s ancestors were really the muafidars of certain 
villages, and that the same muafi was also duly 
recognized by the British Govt. in 1843 A. D, and 
as such that could hardly be assumed as a“ pen- 
sion under the provisions of the Pensions Act of 
1871 A. D.” 


The learned Civil Judge later also ob- 
Serves : 

“There was also evidence in the case that these 
muafi hagiyats were always and regularly sold or 
mortgaged by different muajsidars to other persona, 
and that those transfers were also recognized by 
the British Govt. and there was an overwhelming 
documentary evidence present in the record to shaw 
that the plaintiff himself, his encestors and his other 
relations had made various and different transfers əf 
their muafi hagiyate.” ` 


. 


. of pension.or land revenue. 
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ê The finding of the learned Civil Judge 
upon the main question in issue between 
the parties namely as to the nature of the 
rights béld by the plaintiff and mortgaged 
by him to the defendant isin my judgment 
clearly a finding in fact which cannot be 
disturbed in second appeal. It is true the 
learned Judge in reaching his decision had 
te consider and interpret a number of 
ancient documents. It cannot be said howe 
ever‘ that he has misinterpreted any of 
these documents. Be that as it may, his 
conclusion that the plaintiff's right in the 
villages of Pipla Jagir and Bijai Nagla are 


-not connected with any grant of pension 


within the meaning of the Pensions Act is 
essentially a finding in fact. It is no less a 
finding in fact because in reaching his deci» 
sion the learned Judge had to interpret a 
number of documents: see Wali Mohammad 
v. Mohammad Bakhsh (6), at p. 295, and, in 
my judgment, this was the only finding 
which the evidence justified. The plaintiff 
had represented to the defendant that he 
held muafi rights in the aforesaid villages 
which be was entitled to mortgage and 
which in fact he did mortgage. The 
onus was therefore upon the plaintiff to 
prove that these rights were inalienable. 
The plaintiff in my judgment has failed 
completely to discharge this onus. In 
appeal the documents relied upon by the 
plaintiff were as follows: Firstly, the deed 


. conferring mansab on Miran Khan dated 


1712; Under the terms of this document 
Miran Khan's rank was to be maintained 
by one hundred cavalry. The document 
makes no reference whatever to any grant 
Reliance was 
placed in the second place upon’ a document 
under which the sons of Miran Khan were 
granted “two lakhs dams as jagir.” This 
grant was apparently for services to be 
rendered. The third document upon which 
the plaintiff founded was a grant of the year 
1724 of “15,942 dams inthe Mirpur Pargana, 
Mahal Qadim Saiyed Muzaffar Ali, son of 
Saiyid Fakhruddin...” This grant appears 
also to have been in respect of services to 
be rendered. The plaintiff further relied 
upon a document of the year 1744 which. is 
a grant in the following terms : A 
“1,40,378 dams in the said pargana, Rajapur, has 
by the removal of the name of Saiyed Fakhruddin 


been granted to Saiyed Muzaffar- Ali, son of Saiyed 
Fakhruddin, as jagir... bs 


It would appear from this document that 


-'(6) (1930) AL J 292 (295); 122 Ind. Cas, 316; A IR 
1930 P O 91; 57 I A 86; 11 L 199; Ind. Rul. (1930) PO 
124; 31 P L R1s5; 31 L.W 321; 32 Bom. L R 480; 
510 L J §18;59 ML J 54 (P OL 
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certain remuneration which had been grants 
ed to Fakhruddin was thereunder granted 
to his son Saiyed Muzaffar Ali. Finally the 
plaintiff relied upon a partition deed alleged 
to have been executed by Saiyed Ahmad 
and Saiyed Fakhruddin, sons of Mitan Khan. 
Under this- deed certain dams are divided 
between the two sons of the executants. 
Under this deed Muzaffar Ali, the ancestor 
of the plaintiff, was allotted six thousgnd 
dams in village Pipla and four thousand. 
dams in Bijai Nagla, It was maintained for 
the plaintiff that these documents showed 
that the property in the villages in suit now 
held by the plaintiff had its orjgin in the 
grant of land revenue to Miran Khan. 

[tit to be observed in the first place 
that, as already noted, there is no reference 
in apy of the documents to the grant of a 
pension or land revenue to Miran Khan. 
Furthermore, the grants to Miran Khan's 
sons Saiyed Ahmad and Fakhruddin would 
appear to have been grants in respect of 
services to be rendered and it would appear 
further that when these services ceased the 
remuneration ceased. It is impossibie to 
explain otherwise the grant of 1,40,378 
dams to Muzaffar Ali “by the removal of 
the name of Saiyed Fakhruddin.” It was 
contended that this grant may have simply 
been a recognition to Fakhruddin’s right to 
inherit the property, This agrument must 
fail. If Muzaffar Ali had inherited certain 
property upon the death of his father a re» 
cognition of that inheritance would not 
have taken the form of a fresh grant and 
furthermore it is to be observed that under 
this grant Muzaffar Ali takes under one 
and a half lakhs dam whereas two lakhs 
dams as jagir were granted to Fakhruddin 
in the original farman in favour of Saiyed 
Ahmad and Fakhruddin. Ib is further to 
be remarked thatthe aforementioned parti- 
tion deed was executed by Saiyed Ahmad 
and Fakhruddin in the year 1757, that is at 
least 13 years after the grant of Muzaffar 
Ali “by.the removal of the name of Saiyed 
Fakhruddin.” If Muzaffar Ali had taken in 
1744 what had been granted to Fakhrud- 
din there would have been no necessity for 
the execution of a partition deed in the 
year 1757.. Here also itis to be observed 
that what is allotted toe Muzaffar Ali under 
the partition deed is not the same, so far 
the number of dams is, concerned, as was 
granted to him in 1744: . 

There is a further document upon record 
which is referred to be the learned Oivil 
Judge in the course of his,judgment, viz., 
the order of the Special Commissioner of 


. "a 
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the year 1813. The Deputy Collector, 3rd 
Division of the Bareilly Circle, acting under 
Regn. TI of 1819, had resumed the muafi 
properties held by the plaintiff's predeces- 
sor in the villages in suit. An appeal was 
preferréd to a Special Commissioner who 
reversed the decision of the Deputy Ool- 
lector and released the properties. It is 
abundantly plain from the judgment of the 
Special Commissioner that what was claim- 


`. ed by the . plaintiff's predecessors in the 


villages Pipla and Bijai Nagla was lakhi- 
raj or arevenue-free property, The Com- 
missioner observed in the course of- his 
judgmeng: : 

“The appellants filo an appeal against the above 
orderon the grounds that the said muafi isan old 
imperial grant and has up to this time been con- 
tinually in possession and occupation of the muafi- 
dars and their ancestors by right of inheritance, 
and has been recognized by the Raiyses of Rohil- 
khand and Rulers of Oudh.” k 

The learned Commissioner placed special 
reliance upon five sanads which were pros 
duced by the plaintiff's predecessors. These 
sanads related to the lakhiraj villages of 
Sahaspur and Seohara, Sahaspur is refer- 
red to as a vijlage in the Commissioner's 
order. It is referred to however as a par- 
ganain the documents earlier considered. 
Villages Pipla and Bijai Nagla are or were 
included in Sahaspur pargana, In his order 
the. Special Commissioner set aside the 
order of the Deputy Collector and directed 

“that the muaji be restored to the appellant for 
OYAT. eos and the profits of the said muafi- depo- 
sited in the Govt. Treasury from the date of pos- 
con the Government be refunded to the appel- 
Ant, 

Itis clear what was claimed in 1843 was 
revenue-iree land, not a pension which had 
its origin ina grant of a pension by way of 
assignment of land revenue. It was main- 
tained for the plaintiff that the plaintifi’s 
predecessor had acquired zaminderi rights 
in the villages of Pipla and Bijai Nagla 
and that this fact explains the nature of 
their claim in 1843. NO information how- 
ever as to how and when these zamindari 
Tights were acquired was forthcoming. In 


‘other words, the plaintiff was unable to pro- 


duce his title deeds. Furthermore, he did 
not produce five sanads which were produce 
ed before the Deputy Collector and Special 
Commissioner in 1843, He produced these 
more ancient documents which are in the 
nature of farmama and which were not 
apparently produced before the Deputy Ool- 
lector and the Special Commissioner in 1843, 
No satisfactory explanation was given as to 


why the afcrementioned ganads have not. 


been produced in the present proceedings, 
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In this state of the evidence, it is impossiSle 
to hold that the muafi rights of. the plaintiff 
in the villagee of Pipla and Bijai Nagla 
have any Connection with the gtant of a 
specific number of dams in these villages 
either in favour of Miran Khan or in favour 
of his descendants. Ib may well be that 
Miran Khan and his descendants were ree | 
muneyated in respect of services which they 
rendered by the allocation in them of a 
certain number of dams out of the revenues 
of the parganas in which the two villages of 
Pipla and Bijai Nagla are situated ; but the 
evidence produced in these proceedings does 
not warrant tbe conclusion that the rights 
of property in those villages now held by the 
plaintiff areof the same nature and extent 
as the righis granted to Miran Khan and 
his successors. What the British Govt. re- 
cognized in 1843 was the rights of the 
plaintiff's predecessors to lakhiraj or rave» 
nue-free land in the two villages. This 
right is certainly not a pansion or a grant of 
land revenue. Iam in agreement therefore 
with the learned Civil Judge in the conclu- 
-sion which he has reached which, as already 
observed, is a finding in fact, In the result 
I would dismiss the appeal with costs. 


Ganga Nath, J.—I concur. 


Collister, J.—I agree with the conclu» 
sions of the learned Chief Justice. In my 
Opinion, Suit No, 706 cf 1932 was not a 
suit “relating toa pension or a grant of 
revenue” as contemplated bys. 4, Pensions 
Act. Nor was it concerned with a pension 
within the meaning of s. 11 of the Act, 
Thera are farmans on the record which show 
that in 1712 Miran Khan, the.ancestor of 
the plaintiff, was invested with a certain 
rank which entitled him to have a sword, 
a drum, a khilat anda body of cavalry. 
In 1721 the sons of Miran Khan, including 
Fakhruddin, were each given “two lakhs 
of dams as jagir” anda body of cavalry. 
In 1724 e grant of 15,942 dams was allotted 
to Muzaffar Ali the son of Fakhruddin. 
In 1744 a jagir of 140,378 dams was grant- 
ed to this same Muzaffar Ali “by removal 
of the nameof Fakhruddin.” The farman 
shows that this sum was distributed among 
four parganas. Presumably these grants 


. were for services rendered or to be rendered. 


In each case the amount was different and 
there is nothing to show that they were ine 
tended to be heritable. Then we have a 
partition deed of 1758 or thereabouts under 
which Fakhruddin and» his brother pur- 
ported to divide their jagir between their 
respective sons, Saiyed Ahmad and Muzaffar 


. 
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Ati, 
there we find 6,000 dams against the vil- 
lage Pipla and 4,000 dams against the vil- 
lage Bijai Nagla. After the partition deed 
there. is no dccument available for nearly 
a hundred years. The next document is a 
rubkar cf a Special Ocmmissicner dated 
March 30, 1893 by which time these terri- 
` tories had been ceded to the British, It 
appears that after an inquiry under Règn, IL 
of 1819 the revenue on the muafi land-had 
been resumed and this property had been 
taken possession of by Govt. The ancese 
tors of the plaintiff appealed against: that 
order of resumption on the ground that 
“the said muafi is an old imperial grant and hes 
up to this time been continually in possession and 


occupation of the muafidera and their ancestors by 
right of inheritance....... Al 


The claim was for the release of 2,463 
bighas of muafiin Bijai Nagle. The Come 
missicner, relying mainly on the copies of 
five sanads, held that “the genuineness and 
the antiquity of this muafi were conclu 
sively proved and he traced its origin back 
tothe time of Miran Khan. He says: 

*...itis clear the muaf in’question is ancestral and 
an old grant from the Emperor and has been in 


possession of the muafi-holdera for more than 100 
yeare and the facts on the record amply prove it." 


Farther on he says that the persons then 
in possession “have been in possession 
thereof by right of inheritance from their 
fathers” and that the five sanads and other 
documents “go to prove that the muafi- 
holders were in possession frcm of old.” 
He accordingly directed that the order for 
the resumption of the muafi be set aside, 
that the muafi be restored “for ever” and 
that the profits which had been deposited 
jn the treasury from the date of possession 
by the Govt. be refunded. Unfortunately 
the copies of the five sanads which the Com- 
missioner relied upon are not before us. 
It may be that they are lost or it may be 
that they remained on the file of the 1843 
proceedings and have since been destroy- 
ed; but the plaintiff has made no effort 
to explain why they are not available while 
othef documents of the time of Miran Khan 
and his sons and grandsons are in their 
possession, namely the farmans and parti- 
tion deed already referred to. These far- 
mans do not indicate that Muzaffar Ali had 
a grant in perpetuity ; all they show is that 
he had a grant of money and that a portion 
of that grant was to be satisfied from the 
income of. these two villages, Pipla and 
Bijai Nagla. None of these documents are 
referred toin the Commissioner's order and 
none of the documents mentioned by him 
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has been produced by the plaintiff in this 
suit, In the circumstances I have difficulty 
in finding it proved that the muafi which 
was held by the plaintifi’s predecessor in 
1843 and is now held by the plaintiff had 
ite origin in the grants of monéy which 
are evidenced by the farwans produced bye 
the plaintiff. =. ° 

But even if it be found that this muafi 
did originally begin with a grant of days. 


; I donot think that the plaintifi's position 
will be materially 


improved. There is 
nothing to show that the grant ccntinued in 
its original form or to show how the plaint- 
iff acquired his zamindari rights. The 
state of affairs which was found to exist 
and. which was recognized in 1843 was 
that the persons then in possession, the 
predecessors of the plaintiff, were holding 
this properties muajidars and had been 
mortgaging and selling it in that capacity. 
The Commissioner's rubkar shows that from 
the time of the Moghul Emperors down to 
thetime of the Nawab Wazirs of Oudh 
there were both khariji (revenue-paying) 
and lakhariji (non-reventieepaying) proper- 
ties and the property in suit was considered 
to be in the latter category. And the right 
which was set up in 1843 was a right to 
hold this land free of revenue. Whatever 
the origin of the grant may have been, it 
seems to me that for the last 100 years the 
plaintiff and his predecessors have been | 
ordinary muafidars; that is to say the 
Plaintiff is the zamindar or proprietor of . 
this land which he holds free of revenue 


‘and which is transferable in the same way 


as any other muaf land is transferable. 
There is a finding of fact by the lower 
Appellate Court that 

“the plaintiff’s ancestors were really the muajidara 
of certain villages and the same muafi was also 
re, recognized by the British Govt. in 1843 


That is a finding which would bind this 
Court in second appeal; and even if it did 
not do so, I should agree with it. Suit 
No. 706 of 1932 was not a suit relating to a 
pension or a grant of revenue at all; it was 
a suit relating to muafi land, that is to say 
land which is exempt from the payment of 
revenue, In my opinion that appeal should 
be dismissed. 


Allsop, J.—I agree that this second 
appeal should be dismissed. The appellant's 
case originally was that “his interest in the 
property in suit amounted to a grant of land 
revenue by a Moghul Emperor which was 
confirmed by the British authorities, that it 
was conseguentl? a pension within the 
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meaning of s. 12, Pensions Act of 1871 and 
his interest in the property could not be 
tranéferred and that the Court which decid- 
ed the suit on the basis of his mortgage 
had no jurisdiction to entertain the suit 
without the sanction’ of the Oollector. In 
athe course of the arguments before us, 
learned Couñsel for the appellant, if I 
understood him correctly, put forward an 
alternative plea. He divided his client's 
interest in the property into two parts, 
namely the righte of the proprietor or land- 
holder and the right to convert to his own 
use that part of the profits of the property 
which but for the grant would have been 
payable to the Govt. as land revenue. 
There can be no doubt that the appellant 
at the time when he executed the mort 
gage was the proprieton of the land and 
that Govt. acknowledged his right to hold 
the land free from liability to pay land 
revenue. The appellant’s case was based 
upon the decision of the Commissioner in 
the year 1¢43. The argument was that this 
decision which recognized the appellant’s 
right to hold the property free of liability 


‘ for the payment of revenue was a recognition 


of the original grants made to the predeces- 
sorsinsinterest of the appellant, the grants 
being evidenced by other documents which 
have been produced. 

There can be no doubt thatin Moghul 
times there were certain military officers 
known as mansabdars who were under an 
obligation to supply certain fixed contin- 
gents for the Imperial army and that these 
officers were frequently allowed to collect 
and appropriate the dues payable to Govt. 
in respect of villages or tracts of land in 
order that they might equip and maintain 
the troops which they were required to 
supply. The documents produced show that 
some of the appellant’s ancestors were 
mansabdars and that from time to time 
some of them were authorized to collect 
the Govt. dues from the villages in suit, 
It does not seem to be necessary to come 
to a decision upon the arguments addressed 
to us about the theories of land tenure 
prevalent in Moghul times. There were 
undoubtedly on the one hand certain 
village communities or individuals who 
were in possession of the land itself and 
worked it or arranged for its working and 
enjoyed the produge and on the other hand 
the State or the Imperial Govt. It may be 
that the theory was that the State was the 
owner of the land or that it was recagnized 
that the persons in possession had certain 
tights of ownership in ths sense that an 
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all-powerful but just and equitable rulér 
would not eject them during good behaviofir 
without the payment of compensation. It 
is certain at least that it was récognized 
that the State had a right to a share of the 
produce of the land and that the share was 
definitely assessed in money in terms of a 
coin known as a dam. In some tractsif{or 
villageg mansabdars were authorised to 
collect the number of dams fixed. In other 


‘tracts or villages the method of collettion 


was by way of farm, that is some person 
would undertake to pay the amount assessed 
intothe Govt. treasury less a percentage, 
usually of 10 per cent. by way of remunerac 
tion for his labour and this person was 
authorized by the State to make the cole 
lections from those in possession, 

It was doubtless in theory accepted that 
the person authorized to make collections- 
from these in possession, that is, the far- 
mer of the mansabdar would collect only 
the sums assessed but in practice I daresay 
his exactions depended a great deal upon 
the circumstances, If he was very power- 
ful, his demands might be limited only 
by his own sense of moderation and the 
capacity of the other party to make the 
payment. Itis generally admitted that the 
officers of the East India Company, when 
they took over the administration, importe 
ed the ideas of ownership which were 
prevalent in England at the time and 
were familiar to them, Where they were 
confronted by a farmer or a mansabdar 
who was obviously complete master of the 
situation and could do what he liked with 
the land, they regarded him asthe owner 
of it. In other cases it may bs that sucha - 
person might find it more convenient or 
suitable only to receive the amount that was 
strictly due to the Imperial Govt. and in 
his case, if he was a mansabdar, the 
administrators might regard him as a pergon 
to whom the revenue had been granted. 
The predecessors-in-interest of the appel- 
lant were obviously persons of the farmer 
class. It is clear that the Oommissigner 
in 1843 was considering the question 
whether they were entitled to retain what he 
regarded as the ownership of the land. 
The question whether they were to pay land 
revenue was a mere incident, If they were- 
entitled to the land, it was assumed that 
they were exempted from the payment of 
the revenue. The appellant in order to. 
succeed in this case would have to shaw 
that the Commissioner had accepted the 
position which was created by the Moghut 
grants which have been produced or, in 
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Sther words, that those grants amounted 
tò assignments of land revenue and that 
the Commissioner was basing his decision 
upon thém, There is no proof of these 
facta. 

It is clear that the Commissioner's order 
that his judgment is based upon five or six 
sanads or grants which were not those 
which have been placed before ug. The 
appellant has not produced the sanads on 
which the crder was based and consequently 
we,are unable to say exactly what the 
position was which he accepted. The 
grants which have been produced do not 
indicate that the revenue had been assigned 
‘to the predecessors-in-interest of the apnel- 
lant as a reward for past services or anye 
‘thing of that kind that the grants were 

“intended to be hereditary. On the other 
hand, it would appear that the grants 
were made because the mansabdar had to 
‘supply troops and had toequip and maintain 
them and that it was considered necessary 
to renew the grants when the person who 
held the mansab was succeeded by another 
person. It cannot, in my judgment, be 
held that the grants were in the nature of 
pension or that the decision of the 
Commissioner which is the real basis of the 
-claim accepted these particular grants and 
renewed them. The most that can be said 
on behalf of the appellant that his pre- 
decessors-in-interest were at one time 
‘authorized to collect the Govt. révenue and 
because other predecessors in 1843 were 
holding the land free of payment of 
‘revenue it should be assumed that the 
revenue must also have been assigned to 

- them. 

It seems tome however that there is an 
obvious distinction between an assignment 
:and a remission of laud revenue, I do not 
think that any vague right can be assigned, 
The land revenue at least as understood 
by the officers of the Eaet India Company 
and later by the British Govt. was not a 
‘fixed sum but was a sum which was to be 
-assessed from time to time when settle- 
ments took place. The Govt. may remit a 
liability to pay land revenue in which 
-case no assessement is made, but that is 
a very different thing from assessing a 
certain sum and then granting or assigning 
‘that sum to some person other than the 
Govt. There is nothing in the Gommis- 
‘sioner’s order of the year 1813 or in any 
proceedings at a later stage which would 
suggest that anyone was aware of a distinc: 
‘tion between the right to hold the land 
which would amount to a right of owner- 
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ship and the right to be exempted trom 
land revenue which would be regarded as 
an assignment or grant of that refenue. 
Whatever the previous history of this pro 
perty was and whatever the original con- 
ceptions may have been, it is th8 intention 
of the order of 1843 which must govern 
the decision of this case. It fs clear to me 
that that order did not contemplate that 
there was any definite sum of ° revenue 
which was due upon this land and that 
that definite sum was assigned to the 
predecessors-in-interest of the appellant. 
The decision of the Commissioner was 
obviously intended to be a decision that 
the predecessors-in-interest of the appellant 
were to be considered as the owners of this 
land and that they were to be exempted 
from the paymené of land revenue. There 
was no question of any assignment of land 
revenue to them. If we were to regard 
the rights of the appellant as consisting of 
two parts, namely the rights of the land- 
holder and the right to receive the assigned 
revenue, it would be impossible for us to 
assess the value of the second unless there 
was a settlement and the land revenue on 
the land in suit was fixed by the settlement 
officer. 

As I have already said, my opinion. is 
that a remission of land revenue cannot be 
regarded as an assignment. I have already 
held that there is no evidence that any- 
thing in the nature of pension was granted 
to the predecessors:in-interest of the ap- 
pellant either by the Moghul Emperors or 
by the order of the Commissioner, The 
appellant was undoubtedly the owner of 
the land. He transferred it by mortgage 
and the question in the mortgage suit was 
whether an interest in the ownership of 
the land had been transferred to the morte 
gagee. There was no question about any 
pension or assignment of land revenue, The 
Oourt was not called upon to decide whe- 
ther the Govt. had any right to assess 
revenue upon this land after it had been 
transferred by sale under the terms of the 
mortgage cr whether if such revenue was 
assessed, it should be recovered by the Govt. 
or recovered by the appellant. The only 
question at issue was whether the land itself 
could be sold or not sold. 


Braund, J.—I agrees In my view the 
question raised by this referred appeal is a 
short one. It turns, I think, really upon 
two short sections of the Pensions Act, 1871, 
ss, 4 and 11. The suit itself, though the 
relief it prays is not well expressed, asks 
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first for a declaration that the ‘muafi pro- 
perties’ in questicn are “non-transferable 
undér the Pensions Act” and, secondly, that 
they are not 

“attachable and saleable in execution of the decrees 
in Suit No. 706 of 1932 passed by the Munsif of 
„Bijnor, which was not a competent Oourt,..." 


These two prayers really depend, to my 
mind, gn distinct causes of action, To take 
ihe second first: it is basedon s. 4, Pen- 
sions Act alone, and, as the referring Court 
has, I think, rightly recognized, the real 
issue raised by it is simply whether the 
Suit No. 706 of 1932 was a “suit relating 
to any parson or grant of money or land 
revenue...." If it was, then the fur- 
ther question would arise whether the effect 
of that section was to render the proceed- 
ings andthe decree passed in the suita 
mere “nullity” or not. And if they were 
mere nullities, then the plaintiff esks for a 
declaration that the decree passed in that 
suit, being a nullity, did not affect the pro» 
perties in question. It can, possibly, be 
expressed, as the referring Court has done 
asa question of ‘res judicata.” But I think 
myself thatthe question is less one of ‘res 
judicata’ than of whether the decree in Suit 
No. 706 of 1932 exists at allasa valid and 
effective decree. The other issue raised by 
the plaint, though to some extent involv- 
ing tbe same point of construction as to 
what is ‘pension,’ is quite distinct. It asks 
fcr a declaration that the mortgaged pro- 
perties in respect of which the decree in 
Suit No, 706 of 1932 was passed were ‘not 
transferable.’ That rests on s. 11, Pensions 
Act alone. But, if the plaintiff should obe 
tain that declaration, the consequences 
would, or might, be wholly different from 
the consequences of the declaration under 
8.4 sought for by the plaintiff. I need not 
however discuss that because the point to 
which at this stage I desire to draw atten- 
tion is that in either case the question pri- 
marily turns on the construction of s. 4 or 
S. 1], as the case may be, of the Pensions 
Act. In the former case the question is not 
whether what the plaintiff's predecessors- 
in-title were originally granted was a pen- 
sion, a grant of money or a grant of land 
revenue. Still less is it a question of how, 
if at all, he can trace his title tothe grant 
originally made. It simply is, I think, whe- 
ther the mortgage suit, No. 706 of 1932, was 
one which “relatéd to” a pension or any 
grant of money or land revenue” or whee 
ther it did not, I think that some tempta- 
tion has been fered us to lose sight of what 
the issue really is. b 
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In my judgment, upon any reasonable 
construction of s. 4, Pensions Act, it is ime 
possible to say that the mortgage suit of 
1932 was one which “related to’ à pension, 
a grant of money or a grant of land revee 
nue, And still less is it, to may mind, possi- 
ble to conclude that what the plaintiff 


‘mortgaged in 1920, and again in 1930, was | 


a “pension,” within the meaning of s. il 
of the same Act. For the reasons which I 
shall briefly explain, I am satisfied that in 
the common parlance of language, what 
was mortgaged by tte plaintiff, and what 
the ensuing mortgage suit related to, was 
“land,” however the entire beneficial in- 
terest in it which the plaintiff enjoyed was 
originally derived and however, as a mate 
ter of mere renenue history, that land had 
come to be free of land revenue, The 
mortgage suit, I think, no more ‘related’ to 
a grant of money or a grant of land reve- 
nue than an action to enforce a mortgage 
of an enfranchised copyhold in England 
could be said to “relate to” the released 
manorial incidents. 

We have been greatly pressed by Counsel 
for the appellant to concentrate our atten- 
tion solely on the origin of the plaintiff's 
interest in the muafi land in question He 
has taken us back to the grant tothe plain- 
tiffs ancestor by the Moghul Emperor in 
the early eighteenth century of the specified 
number of ‘dams’ out of, or charged upon, 
the revenues of Pipla and Bijai Nagla and 
other villages in consideration of the cons 
ferment on him of a ‘mansabship.’ These 
were followed by re grants in the years 
1721 and 1724 to the sons and grandson 
respectively of Mira Khan, the original. 
grantee, while by instruments of 1744 and 
1763 it seems that this grant, whatever its 
true nature may have been, was dealt with 
and partitioned among the descendants of 
Mira Khan. From this we are, as I under- 
stand, invited to draw the conclusion that 
the interest which the plaintiff held in these 
villages nearly two hundred years later in 
1930 when he made the second mortgage, 
and in 1932 when the mortgage suit bégan, 
was in part at least a grant of money ora 
grant of land revenue. 

But, in the view I take, these researches 
into the eighteenth century are, for the pure 
pose of the real issue at stake in this appeal, 
of no more than historical interest, For 
what we have to consider here is what it was , 
the plaintiff who mortgaged in 1930 and 
what it was that the mortgage suit in 1932 
“related” to. When by treaties at the 
close of the eighteenth and the beginning 
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of the nineteenth centuries the territories 
of the Moghul Emperors of their successors 
were ceded to the East India Company, a 
new conéeption of land-holding arose, de- 
rived, I do not doubt, from the modern 
conception of the ownership of land in 
England. It became the object of the 
ruling power—at first the East India Oom- 
pany and, later on, the Crown—to, settle 
land in the hands of owners, subject to the 
revenues of the State payable thereout. 
Land-holding became a matter of ownership. 
The theory of land revenue changed, I think, 
from its conception as the means of the 
enjoyment by its possessor of the beneficial 
_ interest in the land to one of a fiscal burden 
on the land in the hands of its owner or 
possessor, a8 it nowie. And for many years 
from 1793 onwards, the ruling power was 
concerned to see that, while preserving 
under the new regime all ancient rights and 
privileges in the form of genuine remissions 
of land revenue, it was not itself deprived 
of its lawful fiscal dues. Then followed a 
series of Regulations*, the objects of which 
were to settle once and for all the various 
claims—many of them bogus—which were 
being made to remissions of land revenue 
on the ground of ancient grants, such, no 
doubt, as the one with which we are con- 
cerned in this case. One has only to read 
the long and interesting preambles to these 
Regulations to see how utterly the concep- 
tion of land revenue as the medium of the 
enjoyment of the beneficial interest in land 
had given place to a conception of land 
itself held by an owner “exempt from the 
payment of revenue,” And, the progres- 
. Sion of this new idea can be clearly traced 
ioe the Land Revenue Acts of 1873 and 

It was in pursuance of the Bengal Regn. 
IL of 1019 that the inquiry was held 
by the Officiating Deputy Collector of 
Bareilly in November 1840 out of which 
arose the appeal before the Special Com- 
missioner, a copy of whose rubkar or judg- 
ment dated January 28, 1843 is now before 
us. “This inquiry and its ultimate finding 
which was embodied in the list or register 
of ‘muafi’ or revenue-free lands is, in my 
view, completely consistent with the modern 
conception of a holding of land free from a 
fiscal burden, and is equally inconsistent 
with the old conception of land revenue as 
itself the fruits of the beneficial interest in 
land in the hands of its proprietor. What 
was ‘released’ as-the result of these proe 


* *See for example, Bengal Regas. XIX and XXXVIi 
of 1793, XLII of 1795 and 11 of 1819.—[Hd] 
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ceedings was the ‘land revenue’ or burden 
on the land which had been resumed by 
the Govt. until the title to its remfssion 
should be established. 

What therefore we have to look at in 
this appealis, in my opinion, “what the 
plaintiff's interest in the property now i» 
and not by what historical processes its 
present land revenue-free character is 
derived. Looked at in this way, I think 
there can be but one answer. The plaine 
tif’s interest in the land in 1930 was the 
entire beneficial interest and, in addition, 
he was fortunate that, for reasons of antie 
quity, he had to pay no lang revenue 
upon it, In short, he owned revenue-free 
or ‘muafi’' land, Ooming then to what I 
think is the resl question in thie appeal, 
did the mortgage suit of 1932 relate toa 
“grant of money or of land revenue"? I 
think clearly it did not. It related to land 
or the whole beneficial interest in land, an 
incident of which happened to be that it 
was for historical reasons free of land 
revenue. And still less can it be held, 
I think, that under s. 4 the suit ‘related to’ 
a ‘pension’ or unders, 11 that the mortgage 
was an assignment of a ‘pension.’ It was, 
in fact, an assignment of land held free 
of land revenue. 

For these reasons, and for the reasons 
expressed inthe judgments of my learned 
brethren in this appeal, I think that the 
mortgage suitof 1932 was nota suit which 
related to a grant of a pension or a grant 
of land revenue and that therefore it was 
not affected by s. 4, Pensions Act, 1871. 
For the same reasons, I do not think that 
the mortgage itself was an assignment of a 
‘pension’ within the meaning of s.11 of 
the same Act. The plaintiff therefore fails 
atthe outset to show that either the suit 
or the mortgage were within those respective 
sectione of the Act and that ‘alone is, 1 
think, sufficient to dispose of this appeal. 
Even if this were not so, there would 
remain the additional difficulties to over- 
come which have been pointed out by my 
learned brother, Allsop, J., in treating a 
remission of land revenue as a ‘grant’ and, 
even if that were possible, of assessing what 
it wasa grant of. For all these reasons I 
think that the conclusions reached by the 
learned Oivil Judge were right and that 
this appeal must be dismjssed. 


D. Appeal dismissed. 
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PRIVY COUNCIL 
Appeal from the Madras High Court 


May 30, 1940 


Loep RomER, Lorp Justiog LUXMOORE AND 
é Me. M. K. JAYAKAR 


M. L. M. MAHALINGAM CHETTIAR, 
MINOR, BY HIS NEXT FRIEND, RAO SAHIB R. 
* KRISHNA AYYAR—-APPELLANT 


versus 


RAMANATHAN CHETTIAR AND OTHERS—- 
RESPONDENT. 


Civil Procedure Code (Act V of 1908), O. XXI, 
rr. 18, 53 (3), 53 (1) (b), s. 13— Oross money decrees— 
Set-off under r. 18—Smaller decree attached by third 
party after passing of larger decree—~Right toset- 
off, tf defeated—S, 73, whether affecta such right— 
Judgment-creditor who has attached decree, if can 
apply for execution of decree without concurrence or 
consent of other attaching creditora—Request made 
under r. 53 (1) (b) for stay of execution of attached 
decree—Object of ~Effect of —Ifiprevents other attach- 
ing creditors from asking for execution of decree. 

The moment that cross decrees such as are men- 
tioned in r. 18, O. XXI, Civil P. O., are in existence 
the decree-holders become entitled to the right of 
set-off. It is true that effect cannot be given to 
the set-off until applications are made tothe Court 
for the execution of the two decrees, The right 
nevertheless is there, and this right of the holder of 
one decree cannot be defeated by an attachment in 
favour of a third party of the other decree made 
after the right of set-off has arisen. Whatevermay 
be the true position inlaw ofan attaching credi- 
tor, it is plain that he can have no higher rights 
in respect ofan attached decree than were possessed 
by his judgment-debtor. If at the time of the at- 
tachment of a decree the decree-holder is liable 
to have his debt extinguished by being set-off 
against a cross decree against him, the attaching 
creditor is subjected in respect of the decree to the 
same lisbility. The contention that this is not so 
is founded upon a misapprehension of the true effect 
of s. 73 of the Code, Therightof having the assets 
of a judgment-debtor rateably distributed amongst 
the executing creditors therein mentioned is confined 
to assets held by the Court. Where one of the 
judgment-debtor’s assets is a decree for the payment 
to him of a sum of money which is liable to be ex- 
tinguished by being set-off against a cross decree 
against him, no assets representing that decree will 
ever come into the possession of the Court if the 
right of set-off be exercised. 169 Ind, Oas. 639 (1), 
approved. [p. 15, col. 2;p 16, col, 1.] 

A judgment-creditor who has succeeded in attach- 
ing a decree can apply tothe Oourt for execution 
of the decree without obtaining the concurrence or 
consent of other attaching creditora.. Rule 53 (3) of 
0. XXI provides in terms that an attaching credi- 
tor shall be deemed to be the representative of the 
holder of the attached decree and to be entitled to 
execute the attached gecree in any manner lawful 
for the holder thereof. “The fact that there may be 
other attaching creditors in the same position is 
immaterial. Any money recovered by the execution 
creditor will be held bythe Court and be subject 
to the provisions of s.73 of the Code. Any payments 
made out of Oourt to the att@ching creditor as re- 
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presentative of the holder of fhe attached decree 
would be avoided as against the other attaching 
creditors by s. 64 ofthe Oode, The other attaching 
creditors are, therefore, adequately protected, and 
their concurrence in or consent to the execution is 
unnecessary. (p. 16, col. 1.) : 

A request made under r. 53 (1) (b), O. XXI, Civil 
P. O., for stay of execution of the attached decree is 
a mere request. Tha rule does not purport to pro- 
hibit the Court to which it is addressed from exe- 
cuting the decree unless the conditions contained jù 
the request are fulfilled. The object of the request is 
to ensure that the holder of the decree does not 
himself proceed to execution without the leave of 
the Court making the attachment. It is not intend. 
ed to prevent other attaching creditors from agking 
for execution of the decree. [p. 16, col. 2] 


Messrs. L, P. E. Pugh, K. C. and P. V. 
Subba Row, for the Appellants. 


Mr, S. P. Khambatia, for the Respondent. 


Lord Romer—This is a consolidated 
appeal against the orders dated October 
2, 1934, and February 1, 1935, of the 
High Court of Madras affirming two orders 
dated December 23, 1931, of the Court of 
the Subordinate Judge of Ramnad at 
Madura. The appeal arises out of certain 
execution proceedings, and the principal 
question to be determined is whether in 
the case of cross-decrees for money the 
right of the party holding the decree for 
the larger amount to set-off the smaller 
decree against him is defeated by reason 
of the smaller decree having been attached 
by third parties, 


The facts that give rise to the appeal 
are not in dispute and can be stated with 
reasonable brevity. 

On November 27, 1911, the appellant's. 
father, one Ramanathan Chettiar, obtained 
a decree fora sumof Rs, 46,253 odd with 
further interest and costs against the first 
respondent and his father Sobrahmanyam 
‘Chettiar in Original Suit No. 77 of 1911 
in the Court of the Temporary Subordi- 
nate Judge of Ramnad. On September 12, 
1917, the first respondent's father the said 
Subrahmanyam obtained a decree in Suit 
No. 153 of 1910 against the said Rama- 
nathan Chettiar in the same Court for 
Rs. 33,068-0-9 and further interest. This 
decree was affirmed by the High Court 
on April 26, 1928. Thereupon viz. on 
July 25, 1928, the appellant's father ap- 
plied for execution of his deéree in Suit 
No. 77 of 1911 by execution petition 
No. 109 of 1928, He asked (1) that the 
decree obtained against him by the Ist res- 
pondent’s father in Suit No. 153 of 1910 
should be attached ; (2) that the decree 
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s@ attached should be executed by him as 
attaching decree holder and (3) that the 
amount realized by execution of the at- 
tached decree should be set-off against the 
decretal amount due to him in Suit No, 77 
of 1911. 


The decree in Suit No, 153 of 1910 was 
accordingly attached by order of November 
14, 1928. The two decrees having been 
passed by the same Court, the order was 
madé under r, 53 (1) (a) of O. XXI. By 
virtue of subes. (3) of the same rule the 
attaching creditor thereupon became the 
representative of the holder of the attached 
decree. By this time, however, both the 
father of the appellant and the father of 
the lst respondent had died and the appel- 
lant and the 1st respondent had become the 
respective holders of the two decrees, 


On November 2, 1928, the appellant filed 
in the execution proceedings execution 
application No, 518 of 1928, which is one 
of the subjects of this appeal. By it 
he asked that execution should be ordered 
for the balance due to him from the lst 
respondent after deducting the amount 
due frcm him under the decree in Suit 
No. 153 of 1910. The appellant also on the 
same date filed a memorandum of satisfac- 
tion of the decree in Suit No. 153 of 1910, 
This memorandum is the other subject- 
matter of this appeal. 


The application for setoff and for exe» 
cution of the balance of the decree in 
Suit No. 77 of 1911 and an application by 
the appellant to have the memorandum of 
satisfaction recorded came on for hearing 
“together before the Subordinate Judge of 
Ramnad, The applications were opposed 
both by the lst respondent as the judgment 
creditor in Suit No. 153 of 1910 as well 
by the respondents Nos. 2 to 10 inclusive, 
These last mentioned respondents as judg- 
ment creditors of the Ist respcndent’s 
“ father had attached the decree in the last 
mentiored suit on yarying dates of which 
August 26, 1918, would appear to have 
been the earliest. The attachment of that 
date had been obtained by the holder of 
a decree that had been passed in another 
Court in Suit No. 110 of 1915. The attach- 
ment had therefore been effected under the 
provisions of r,&3 (1) (b) of O. XXI by 
the issue to the Court of the Subordinate 
Judge of Ramnad at Madura by the Court 
effecting this attachment of a notice in the 
words following :— i 
* “You are therefore requested to stay the execution 
of the decree of your Court until you receive an inti- 
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mation from this Oourt that the present notice has 
been cancelled or until execution of the said decree 
is applied for by the holder of the decree now s#ught 
to be executed or by his judgment debtor.” 

Before continuing this narrative of the 
facts it will be convenient to sef out the 
relevant part of O. XXI,r.18 upon which 
the appellant relied in support of his ap-* 
plications, and the relevant part of 8.73 of 
the Civil P.O. upon which the opposition 
of the respcndents was based. They àre 
as follows :~- 

Rule. (18), (1) “Where applications are made toa - 
Court for the execution of cross-decrees in separate 
suitsfor the payment of two suma of money passed 
between the same parties and capable of execution at 
the same time by such Court, then— e 

“(a) if the two sums are equal, satisfaction shall be 
entered upon both decrees ; and 

(b) ifthe two sums are unequal, execution may be 
taken out only by the holder of the decree for the 
larger sum and for s®much only as remains after 


. deducting the smaller sum, and satisfaction for the 


smaller sum shall be entered on the decree for the 
larger sum as well as satisfaction of the decree for 
the smaller sum.” 


Section 73. “Where assetsare held by a Court and 
more persons than one have, before the receipt of 
such assets, made application to the Court for the 
execution of decrees for the payment of money passed 
against the same judgment debtor and have not ob- 
tained satisfaction thereof, the assets, after deducting 
the costs of realization, shall be rateably distributed. 
among all such persons.” 

The twoapplications were dismissed by 
the Subordinate Judge by orders of Decem- 
ber 23, 1931. He appears to have taken 
the view that ali the attaching creditors were 
interested in the smaller decree and that 
without their concurrence it could not be set. 
off against the larger decree, 

The appellant thereupon preferred two 
separate appeals to the High Oourt, the 
One against the order refusing to execute 
for the balance in Suit No. 77 of 191, 
after allowing a set-off of the smaller. 
decree, and the other against the rejection 
of the memorandum of satisfaction of the 
smaller decree. The appeals came before 
Madhavan Nair and Pandrang Row, Jd, 
who on October 2, 1934, delivered judgs 
ment dismissing both appeals. They rightly 
pointed out that O. XXI, r. 18 only 
applies where both the decrees are before 
the Court for execution. But they consi- 
dered that as the decree in Suit No. 153 
of 1910 had not been actually attached 
by the appellant's father when he filed his 
execution petition cn July 25, 1928, he 
was not atthat time antitled to execute 
that decree, They futther held thateven 
if this objection—which they agreed was. 
an extremely technical one—was got over, 
the decree could not be said to be before 
the Court for éxecution as it had been 
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attached by other decreesholdors and with- 
out their concurrence or except on their 
behalé the appellant alone could not have 
the right to execute it. They were also 
of opinion that the decree was not “cap- 
able of execution” in view of the fact 
that it had been attached by amongst 
others the decree-holder in Suit No. 110 
of 1915 at whose instance a request had 
been directed to the Oourt of the Sub- 
ordihate Judge of Ramnad at Madura in 
fhe terms that have been referred to earlier 
in this judgment. ‘This notice” they said, 
“has not been cancelled and execution of 
the decree has not been applied for by the 
holder of the decree in O. B. No. 110 of 
1915 or by his judgment-debtor.” They ac- 
cordingly held that the appellant was not 
entitled to claim the set-off in question, and 
his appeal against the reffsal of the Subor- 
dinate Judge to allow it was dismissed by 
order dated February 1, 1935. It necessari- 
ly followed that the appeal against the 
refusal to record the memorandum of satis- 
faction was also dismissed, and the formal 
ve to this effect was dated October 2, 
1934. 

From these two orders an appeal has 
now been brought before His Majesty in 
Oouncil. 

It will be seen from this narrative of 
the facts that the appeal raises questions 
of considerable general imporatance. But 
before considering these questions it is 
necessary to dispose of a preliminary 
question that is peculiar to the present 
case. It isthe question whether the appel- 
lant is precluded from obtaining an order 
under O. XXI, r,18 by reason of the fact 
that neither at the time when his father 
presented his execution petition No. 10$ of 
1928 nor at the time when the appellant 
filed his execution application No, 518 of 
1928, the decree in Suit No. 153 of 1910 
had actually been attached. The objection 
is a higbly technical one without any 
merits and their Lordships are reluctant to 
allow it to prevail, The executicn petition 
sought execution of the decree in Suit 
No. 77 of 1911 by attaching the decree 
in Suit No.153 of 1910 and also execution 
of the latter decre. It is obvious that 
relief under the second head could not 
have been granted at the request of the 
appellant’s father until he had attached 
the latter decree. °.But when the appele 
lants execution application came before 
the Subordinate Judge on December 23, 
1931, the decres had been attached for 
over three year8. There was therefore at 


that time an application for the executior 
of the two decrees by the decree-holder 
in the one case and the represéntative of 
the decree-holder in the second. The fact 
that this state of affairs did not exist 
and could not have existed at the time when 
the execution petition was filed should not, 


in their Lordships’ opinion, be regarded as 


fatal to the appellant's case, 

The ether questions arising on the appeal 
are however both substantial and of general 
importance. They are the following: il) 
Is the right given to the holder of a decree 
by O. XXI,r. 18 of setting off a cross 
decree for the sameor a lesser amount de- 
feated by the attachment by tbird parties 
of the cross decree? (2) Where a decree 
has been attached by more than one 
judgment-creditor, can one of them apply 
for execution of the decree without the 
concurrence or consent of all the others ? 
(3) Where a judgment creditor has attached 
a decree under the provisions of r. 53 (1) 
(b) of O. XXI, is that decree “capable of 
execution” by the Court that passed it 
before Conditions (i) or Conditions (ii) 
mentioned in the request addressed to that 
Oourt by the Court making the attachment 
have been fulfilled ? 

As to the answer to be given to the first of 
these questions their Lordships are unable 
to entertain any doubt. The moment that 
cross decrees such as are mentioned in 
ry. 18 are in existence the decree-holders 
become entitled to the right of set-off. 
It is true that effect cannot be given to 
the set off until applications are made to 
the Court for the execution of the two 
decrees. The right nevertheless is there, 


and this right cf the holder of’ one decree ' 


cannot be defeated by an attachment in 
favour of a third party of the other decree 


made afterthe right of set-off has arisen.. 


Whatever may be the true position in 
law of an attaching creditor, it is plain 
that he can have no higher rights. in 
respect of an attached decree than were. 
possessed by his judgment-debtor. If at 
the time of the attachment of a decree 
the decree-holder is liable to have his 


debt extinguished by being set-off against. 
a cross-decree against him, the attaching. 
creditor is subjected in respect of the- 
decree tothe same liability. The conten= 


tion that this is not so is founded upon a. 
misapprehension of the true effect of s. 73. 
of the Code. The right of having the assete 
of a judgmentedebtor rateably distributed 
amongst the executing “creditors therein 


mentioned is confined to assets held by the- 
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‘Gourt, Where one of the judgment-debtcr's 
assets is adecree forthe payment to him 
‘of a sum*of money which is liable to be 
extinguished by being set-off against a 
cross-decree against him, no assets repre 
senting that decree will ever ccme into 
the possession of the Court if the right of 
set-off be exercised. This was the view 
taken by Sulaiman, O. J. and Bennet, J. in 
the recent case of Rajman Ram ve Sarju 
Prasad (1). In the judgment in that case 
it was said ; 

“Where there are cross-deorees under O. XXI, 
T. 18, a smaller decree must always be set-off 
against the larger decree, and if the smaller decree 
is attached by some other decree-holder, that other 
decree-holder has no greater right than the decree- 
holder whose decree has been attached, and the 
attaching decree-holder cannot claim that he has a 
right to execute the smaller decree in spite of the 
existence of a larger decree held by the judgment- 
debtor. In other words the rule laid down by 
‘O, XXI, r.8, must be first applied before any ques- 
tion can arise for rateable distribution under s. 73.” 


With these observations their Lordships 
desire to express their respectful agree- 
ment, But they express no opinion as to 
what would be the result ifthe larger decree 
‘was passed after the attachment of the smal- 
ler one. 


The two remaining questions can be dealt 
with more shortly. Their Lordships can 
gee po reason for thinking that a judgment 
creditor who has succeeded in attaching a 
decree is unable to apply to the Court for 
execution of the decree without obtaining 
the concurrence or consent of other attach- 
ing creditors. On the contrary. Rule 53 (3) 
of 0, XXI, provides in terms that an at- 
taching creditor shall be deemed to be the 
representative of the holder of the attached 
decree and to be entitled to execute the 
attached decree in any manner lawful for 
the holder thereof. The fact that there may 
be other attaching creditors in the same 
position is immaterial. Any money recover- 
ed by tbe execution creditor will be held 
by the Court and be eubject to the provi- 
sions of s, 73 of Code. Any payments 
made out of Court to the attaching creditor 
as representative of the holder of the attach- 
ed decree would be avoided as against the 
other attaching creditors by s. 64 of the 
' Ocde. The other attaching creditors are 
therefore adequately protected, and their 
concurrence in or consent to the execution is 
unnecessary. 


(AIR 1937 All. "422; 169 Ind. Cas. 639; (1937) A 
L J 473; 1937 A L R 567; 10 R A 47. 
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The third question mentioned above 
must, in their Lordships’ opinion also be 
answered in favour of the appellans To 
answer it otherwise would be tantamount 
to saying that, though one of several attach- 
ing creditors may apply for execugion of the 
attached decree, he can never obtain an 
practical result, if any one eof the other 
attaching creditors has obtained his own 
decree in a Court different fromethe one 
that passed the attached decree and does 
not join in the application. In their Lord- 
ships’ judgment a request made under r, 53 
(1) (b) does not have this effect, It is a 
mere request. The rule does not purport to 
prohibit the Court to which it i8 addressed 
from executing the decree unless the ~con+ 
ditions contained in the request are fulfilled, 
The object of the request is to ensure that 
the holder of thédecree does not himself 
proceed to execution without the leave cf 
the Court making the attachment. It is not 
intended to prevent other attaching cree 
ditors from asking for execution of the 
decree. 


For these reasons their Lordships are of 
opinion that the appeal should be allowed. 
The orders of December 23, 1931, October 2, 
1934, and February 1, 1935, should be dis- 
charged, and an order made as asked by 
the appellant's execution application No. 518 
of 1928, and as asked by his application to 
have recorded the memorandum of satisfac- 
tion of the decree in Suit 153 of 1910, The 
costs of the appellant in the Courts below 
and his costs of this appeal must be paid 
by the respondents Nos. 1 to 10 inclusive. 
In the case of the llth respondent, who 
was added merely as a formal party for the 
purposes of this appeal, there will be no 
order as to costs, 


Their Lordships will humbly advise His 
Majesty accordingly. 


D . Appeal allowed, 


Solicitors for the Appellants :-~Messre. Hy. 
S. L, Polak & Co. 

Solicitor for the Respondent :—Mr. H. 
Shephard, ° 


` 
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ALLAHABAD HIGH COURT 
Second Civil Appeal No. 2116 of 1937 
January 19, 1940 
BENNET AND VERMA, JJ. 
MOHAN LAL-—PLAINTIRR— APPELLANT 
versus 
° GORAL LAL—DEFENDANT 


—RESPONDENT 

Hindu Law—Will—Vested interest—Life estate in 
favgur of daughter after whom her son was to be 
absolute owner—Son dying before his mother—Son’a 
vested interest held existed during mother's life estate 
and after her death son's heirs were entitled to 
inherit, 

According toa will the property was bequeathed 
to the testator’s daughter and her son with a 
condition th&t the daughter should have life interest 
and be the first owner throughoat her lifetime and 
after her death the son should be absolute owner of 
the entire property. The legatees had no power of 
transfer. Both were alive at the time of the testa- 
tor’s death but the son pre-deceased his mother : 

Held, that the intention of the will that the estate 
which was given tothe daughter would only be an 
estate to hold for her lifetime and that vested in- 
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“by the trial Court but 


terest in the son existed during her life estate. The 
ownership of the son, therefore, began from the 
death*of the testator and for these reasons his heirs 
were entitled to inherit after his mother's death. 
10 Ind. Oas. 641 (1) and 11 Ind. Cas. 516 (2), relied 
on, Srinivasa v., Dandayudapani (3) and 83 Ind. 
Oas. 23 (4), distinguished, 


S. C. A. from the decision of the Addi- . 
tional Sub-Judge, Allahabad, dated Septeme 
ber 17, 1936. 


Mr. Brij Lal Gupta, for the Appellant, 

Messrs, Gopi Nath Kunzru and S: N. 
Seth, for the Respondent. 

Mr. S. K. Dar, for the Crown. 


Bennet, J.—This second appeal is 
filed by the plaintiff, Mohan Lal, whose suit 
for possession asa reversioner was decreed 
4 3 was dismissed 
by the lower Appellate Court. The ap- 
pellant-plaintiff set up the following pedi- 
gree: 


BISHUN DATT (deceased) 
l 


|| 
Girdhari Lal (dead) 
Gur jah (dead) 
Debi ae (dead) 


| | 
Mahadeo (dead) Babu Ram (dead) 
| 
Mat, Ohampa, Mst. Janki 
daughter (dead) daughter (dead) 


==Ram Lal (dead) 
1, Sita Ram (dead) 


2. Mat, Tribeni (dead) —Tulshi 


Ram (dead) 


3. Mst. Sursati-=Sheoprasad 


Gopal Lal (defendant) 
4, Mst. Jamuna (dead) 
5. Mst. Ganga (dead), 


` TRN (dead) 





Obunni Lal (dead) 
i | 
l 
Babu Ram (dead) Bachu Ram 
. (dead) 
Bans Gopal 
Bhagwan Das, 


L : 
| | 
Manohar Muna pee Mohan Lal 








Narain. 


The plaintiff and his cousin, Bans Gopal 
who was alive at the time of the plaint 
were the two nearest reversioners of the 
deceased, Babu Ram, son of Debi Din. 
This man is not to be confused with another 
Babu Ram appearingin the same pedi- 
gree. As Bans Gopgl did not join in the 
suit, the plaintiff claimed one-half share 
of the property. Akaina the claim of the 
plaintiff the defendant Gopal Lal set up 
a registered will executed on December 1, 
1902 by Babu Ram. The trial Oourt held 
that defendant had no interest under that 
will and the lower Appellate Oourt has 
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(dead) plaintiff 
BhyamSunder . | 
(dead.) Ram Bhola. 
cA 
Girdhar. 


held to the contrary. The will sets out as 
follows : 2 
“I, therefore, in orderto keep my name as also 
that of my forefathers alive make the following 
will while in a sound state of body and mind 
and in full possession of my senses without the 
coercion and compulsion of anyone else, in respect 
ofthe property ofthe value of Rs. 3,000 in favour 
of my daughter, Mst. Janki and my daughter's son 
Sitaram. The conditions of the will are as follows. 
1. I shall be the owner of the entire property and 
shall enjoy all the rights and power relating thereto 
throughout my life. 2 On my death my: daughter, 
Mst. Janki and my daughter's son, Sitaram shall be” 
the ownersofmy entire property according to the 
Shastras. 3. Out of both the legatees my daughter, * 
Mst. Janki shall have life interest but she shall be 


a 
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the firstowġèr throughout’ her’ lifetime. and--after 
her death my-daughter’s son, Sitaram shall be the 
‘absolute awner of -the entire property. 4. Sri 
Thakurji Mahrajis installed in-a Kothri-on the 
‘upper storey andthe worship of the said Thakur- 
ji‘is performed daily-and ‘annually for generations, 
I therefore make a will to this: effect also that the 
legatees, their heirs and representatives shall perform 
the worship of Sri Thakurji Maharaj in the same 
Way and according tothe same system as is done 
in my lifetime. Should the legatees or titeir heirs 
and representatives show negligence inthe worship 
or spending money on that account or per chance 
stop the worship, the Panches of all the members 
of my brotherhood at Allahabad shall be authorized 
to see that this worship’ continues, 

* * * * 

7. The legatees or their heirs and representatives 
shall not have theright-vf transfer of the property 
at-any time under any circumstance. 8. After the 
death of Champa Bibi, I, the executant, if I remain 
-alive,shall be the owner of her property-and after 
my death, Sitaram and “Met. Janki or ‘ their 
heirs.and representatives: shall be the owner, 9, 
If Mst. Champa Bibi leads -a- morallife.she shall 
remain the owner of the property throughout her 
lifeand if she goes astray and leads an immoral 
life the legatees and their heirs and represen- 
tatives shallhave power to take possession of the 
property.” ee lar ` 

The case for the -plaintiff-appellant is 
that Babu Ram died in 1906 and Sitaram 
died in 1809.and -Mst. Janki died in 
1922, Both Sitaram snd Mst. Janki were 
alive at.the death of the testator in 1906, 
But Sitaram “died before the: death: of" Mst. 
Janki and therefore Sitaram never took 
possession of the property. The argument 
for the appellant is that because -Sitaram 
never tock-pessession. of the property there- 
fore Sitaram's heirs acquire no interest in 
the, property. -That is, the appellant argues 
that -notestate vestéd in Sitaram on the 
death of the *testatorand that an estate 
would oly have -vested in Sitaram on 
the death of Mst. Janki, No ruling has 
been shown for this proposition of law. 
There is a ruling of their Lordships of the 
Privy Council to the contrary, Bhagabatt 
Barmanya v. Kali Charan Singh (1). The 
head note of that ruling states: 

“The will of a Hindu after giving life estate 
to hismother and wife proceeded as follows: On 
thé death of my mother and wife, the sons of 
my sisters, Golap Sundari Barmanya and Annapurna 
Barmanya, that isto sty their sons, who: are now 
in. existence asalso those who may be born” here- 
after, shallin equal shares hold the said proper- 
-ties in possession and enjoyment-by right “of inheri- 
Seld, (on .the construction) that the téstator’s 
nephews were intended ` to take a vested- and 
transmituble interest onthe death of the testator, 
though ‘their . possession “and enjoyment -were 


* postponed. 


< (I 8A L J-433;*10 Ind: Gas’: 641; 38: 6.468; 38'I 


A 54515 O WAN. 393; 9-M'LCT: 411513 OL J434; 
21 M L J387; 13 Boms-L: ‘R'3%5;. (1911): 2 MW.-N 295 
<P 0). 
ME e 
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This appears to be a similar case as in 
the ruling there was a life estate given to ` 
the mother and wife and the provfsion 
that on the death-of the mother and wife, 
two persons named should receive the 
properties. The Privy Oouncil Held that 
the persons named took a, vested and 
transmitable interest .on the death of the 
testator, “As the interest -which they took 
was transmitable, their heirs would tgke 
after thedeath of the . holder. of the ‘life 
estate. The :same principle was followed 
in Bilaso v. Munni Lal (D. This was a 
ruling ‘by a Benchof this High Oourt. ‘The 
case .was similar. ‘There .was’ 4 will pro- 
viding that the property should go. to the 
wife of the -testator and. his. daughter and 
his nephew: who was -alive. “The -nephew 
survived . the testator ` but died . during the 
lifetime of ‘the testator’s wife. . Ib. was held 
that thenephew:took a. vested: interest. on 
‘the'death of the ‘testator -and that his 
wus transmitable to the sons. 
] were 
cited in the Court’ below. One of these 
was Srinivasa =v. Dandayudapani (3). In 
that case there was a bequest to a daughter 
with a direction that she was to transmit 
the corpus of the estate: to her male des- 
cendants on her death. There were no 
male descendants left at the testator'’s 
death and so there-was no one ‘in. whom 
the property could vest on the death of the 
testator. -This:ruling has-no -application 
to the present:case:because in the present 


case Sitaram -was~élive on the death of the 


testator. 

In. Pertyanayaki Ammal v. Ratnavelu 
Mudaliar (4) there-was a will of 1911 which 
would’ come-under s. 119, Succession Act 
as 8.57 (a) applies to the sections which 
arein Sch. IHI ands. 119 isin Sch. III 


- and there-is-no- modification in that schedule 


of that section. Under the will of the 
testator certain properties were given to 
his three daughters. There, was also a 
clause providing : “sss 
“These (meaning the daughters) have-no- power 
to’ make sale, gift, mortgage, etc, of these two 
houses and grounds, After these, their issue shall 
use and enjoy them from son to grandson and go on 
in succession so long as the Sun and the Moon may 
last, with power of gift, mortgage, _oxchange cand 
sale and they shall every year without default 
perform the: aforesaid ceremonies, etc.” , 
The decision of the Court was`that this 
will was-different from, the will in Bhagabati 
Barmanya’ v: Kali Charan Singh (1) quoted 


(2) 33 A: 558; 11 Ind, Gas, 516; 8 A L J 571. 


(3) 12M 41l, 
(4) A IR 1925 Mad. 61; 83 Ied. Cas, 23;.47 MLJ 


310; 20 L W 449; (1924) M W N 516, 
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above, and that for that reason there was 
no vegting on ‘the death of the testator, 
This does not apply in the present case. 
Learned Counsel for the appellant could 
not produge any ruling to support his 
contention. Weare also of opinion that 
the intention sof the willis that the estate 
which was given to Mst. Janki would 
only be gn estate tohold for her lifetime 
and¢that vested interest in Sitaram existed 
during her life estate. Paragraph 7 of the 
will prevented either legates from making 


a transfer and thérefore the life estate. 


without right of transfer of Ms: Janki 
in quite eonsistent with an estate of 
ownership of ‘Sitaram at the dame time 
and Sitaram merely had his rightof pos» 
“session postponed until the death of Mst. 
Janki. The provisionsin Para. 3 are merely 
intended ds supplémentary to para. 2 
which clearly states that both Janki and 
Sitaram afeto-be owners. The ownership 
of Sitaram „therefore began from the death 
of the testator, For these reasons we dismiss 
this second appeal with casts. 
Bo" a aa Appeal dismissed. 


pa 


MADRAS HIGH COURT 
Appeal No. 6 of 1938 
August 31, 1939 

_ Burn AND Stopakt, JJ. 
RUKMANI AMMAL— APPELLANT 


poke versus 
SUBRAMANIA SASTRIGAL AND ANOTAER 
. — RESPONDENTS , 

Civil Procedure Code (Act V of 1908), O. XLI, 
r. 6 (2), O. XXI, r. 66 (2) (e)—Decree for sale— 
Appeal ‘‘pending—Application for stay of sale—Court 
proceeding to sell—Whether illegaltty—Misiescrip. 
tion ‘of property to be sold—E fect. 

Under sub-r, 2 of r. 6, O.XLI, Civil P, O., when 

- an order has been made for the sale of immovable 
property in’execution of a decree and an appeal is 
pending from such decree, the sale shall, on the 
application of the judgment-debtor, to the Oourt 
which made the order, be stayed on such terms as 
to giving secitrity or otherwise asthe Court thinks 
fit until thé appeal is disposed of. There is no limit 
to the discretion of the Court in imposing terms and 
the Court hes power to deal witha vexatious judg- 
ment-debtor in this way if the Court is obliged to 
stay the sale when such an application ismade. When 
the Oode says the executing Court shali not sell in 
certain circamstances and ethe Oourt nevertheless 
proceeds to sell, the Court commits what is more 
than an irregularity. It amounts clearly to an 
illegality. aD 

The duty of drawing ‘up the proclamation is the 
duty of the Oourt. Therefore, itis no answer to 
the objections as to the misdesocription of the prop- 
erty to say thatthe decree-holder is free from blame 
or has acted bona Mie. ‘The misgescriptions are 
clearly irregularities which would be very likely to 
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affect the prices realized. They come within 
O. XXI, r. 66 (2) (e) being matters which the Oourt 


should bring to the notice of possible purchasers in 
order to enable them to juige the probable value of 
the property. 


A. against the order of the Sub-Judge, 
Trichinopoly, dated December 16, 1937. 

Messrs, B. Sitarama Rao, R Gopalswami: 
Ayyanger and G. Thyagaraja Sastri, for the 
Appellant. > 

Messrs. T, M. Krishnaswami'Iyer and A, 
Balasubramania Ayyar, for the Respon- 
dents. . 

Burn, J.—This appeal is from an order 
of the learned Subordinate Judge of Trichi- 
nopoly in E. A. No, 8 of 1935 dismissing the 
appellant's application udder O. XXI, r. 90 
and s. 47, Civil P. O., to set aside a sale 
held in execution of the decree in O. 
S. No.6 of 1927, The-final decreein the 
suit was passed on -February 23, 1933 and 
the sale was-held on Novembér 28, 1934, 
Several irregularities were alleged on-bee 
half of the judgment-debtor. The learned 
Subordinate Judge held that no ‘irregulari- 
ties had been made out and’also held that 
the lands had béen sold for reasonable prices 
and that therefore no substantial loss had 
been caused. He ‘therefore dismissed ‘the 
petition. 

Iv appeal Mr. Sitarama Rao for the ape 
pellant has préssed before us strongly 
the contention that the sale was illegal, 
The sale was fixed for November 21, 1934, 
On Novembér 21, 1934 the judgment-debtor 
put-in‘an application undér O. XLI, rr. 6, 
suber. (2) praying that the sale might be 
stayed for twomonths onthe ground that 
appeals were pending against’ the final 
decree and from an order of the Oourt on 
thé application to set aside the preliniinary 
decree in the suit, The learned Subordi- 
nate Judge dismissed this petition on 
November 28, 1934 and the sdle was held 
on ‘the same day. Mr. Sitarama Rao 
referring to the wording of O. XLI,r. 6, 
sub-r. (2) contends that the Oourt has no 
option but to grant stay of sale on such 
terms as to giving security or otherwise 
as the Court thinks fit, We think that 
this contention is well founded, Mr. 
Krishnaswami Iyer for the respondent has 
referred us to a decision reported in Har. 
narain Sahi v. Sadhu Govind Rai (1). In 
that case Kendall, J. expressed the opinion 
that suber. 2 of r. 6 does not impose on 
the Court which ordered the sale an obli» `- 
gation to stay the same merély because the 

(1) A IR 1932 All. 551; 138 Ind. Oas. 847; 54 A 874; 
(1932) A L J 603; Ind. Rul. (1932) AH, 503. A 
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property which is to be sold is immovable 
property. "With all respect to the learned 
Judge, we are unable to agree. Sub-rule 2 
of r. 6 is quite clear that when an order 
has been made for the sale of immovable 
property in execution ofa decree and an 
appeal is pending from such decree, the 
sale shall, on the application of the judg- 
ment-debtor, to the Oourt which made the 
order, be stayed on such terms as togiving 
security or otherwise as the Court thinks 
fit -until the appeal is disposed of. We 
can see no justification for supposing that 
this rule means anything else than what it 
says. 

Mr. Krishnaswami Iyer points out the 
danger that the judgment-debtor will be 
in a position to paralyze the executing 
Court, that he will be able to lie by until 
the last moment, then come up just when 
the sale is going to take place and get 
it stopped. We think there is sufficient 
answer to this in the provision that the 
Oourt may impose such terms as to giving 
security or otherwise as it thinks fit. If 
the Court thinks that the application has 
been designedly delayed, the Court can 
deal with it by prescribing conditions. If 
the judgment-debtor appears only on the 
morning to which the sale is posted, the 
Court has a discretion to say, for example, 
that the sale will be stayed if the judg- 
ment-debtor produces the amount for which 
the sale is going to be held within half an 
hour orone hour. There is no limit to the 
discretion of the Court in imposing terms 
and that the Court is not without power to 
deal with a vexatious judgment-debtor in 


“this way if the Court is obliged to stay a 


sale when such an application is made is 
quite clear from the terms of O. XLI, r. 6, 
buber. (2), The learned Judge was there» 
fore wrong when on November 28, 1934 
he thought he had discretion to stay 
or refuse to stay the sale. When the Code 
says the executing Court shall not sell in 
certain circumstances and the Court never- 
theless proceeds to sell, the Court has com- 
mitted in our opinion, what is more than 
an irregularity. It amounts clearly to an 
illegality. The learned Subordinate Judge 
ought to have imposed whatever terms he 
thought fit and if those terms were not 
complied with he could then have directed 
the sale to proceed. On this ground 
alone we think that this appeal must 
succeed. , 
Moreover, we‘are of opinion that the 
“Jearned Subordinate Judge acted unreason- 
ably. in declining any postponement of the 
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sale. It was shown that the judgmente 
debtor had been appealing against earlier 
orders passed by the executing Court® and 
had been applying to this Court so stay the 
sale and that her last application for stay 
had been dismissed cn November 20, 1934. 
In those circumstances it appears to us that 
the learned Subordinate Judge ought to 
have realized that there was no chance of 
selling this property tothe best advantage 
since there must have been considerable 
uncertainty as to whether the sale would or 
would not be held at all. It would have 
been quite easy for the learned Subordinate 
Judge to prescribe conditions which would 
have been satisfactory to the decree-holder. 
It was shown that after the decree was 
passed, the decree-holder realized Rs, 14,000 
towards the amownt of the decree by con» 
senting to sales by the judgment-debtor to 
third parties. The learned Subordinate 
Judge might for example have prescribed 
that the judgment+debtor should pay, say, 
Rs, 20,000 withia a month and there seems 
to beno reason to believe that the judgment- 
debtor would not have been able to comply 
with some such condition as that. 
learned Subordinate Judge was not we think, 
justified in holding that the application to 
stay the sale was devoid of bona fides and 
was designed merely to cause delay, - 
Ancther irregularity which undoubtedly 
occurred in the proclamation of the sale 
was that the proclamation for the sale of 
lands in Athikudi was affixed to survey 
No. 131/1, which was not an item of land 
proposed to besold, In the circumstances. 
of this case we do not consider that it was 
a material irregularity since there was 
another sub-division of the same survey 
number that was intended to be sold, and 
we do not think that any intending bidder 
could have been misled by the mere affixing 
of the proclamation to a pole planted in 
survey No, 13/1. A more serious objection 
that Mr. Sitarama Rao has pressed before 
us is that the lower Court failed to consider 
the question whether it would not be better 
to sell the lands in small lots rather than 
in large lots. Theextent sold was 67 acres. 
in the village of Peruvalanallur (53.12 acres 
of nanja and 13.93 acres of punja) and 
29 acres in Athikudi (21.95 acres of nanja 
and 7.26 acres of punja) The whole of 
the land in Peruvalangllur was sold as one 
lot and realized Rs. 60,000. The whole of 
the land in Athikudi was sold in another 


lot and realized Rs. 30,600. The judgment- 


debtor was contending from the beginning: 
of the executién proceedings that the sale 
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ought to be in small parcels and it appears 
that in April 1934 the learned Subordinate 
Judge directed the decree-holder to put in 
an estimate of the value of each item of the 
land to be sold “in case the properties 
have to bb sold in various lots.” But when 
the proclamation came on to be settled in 
September 1934 the learned Subordinate 
Judge has recorded that the only point 
for, determination was whether the prices 
given by the decree-holder should be 
accepted. This of course was incorrect 
because he had also to determine the other 
point which was still pressed by clefendant 
No, 1 thatthe properties ought to be sold in 
small parcels. We think this is a matter 
of importance because it is obvious that 
there are not many persons likely to bid 
for 67 acres of land ag a time or for 
29 acres, There must be a much larger 
number of persons who are in a position to 
bid for parcels consisting of 1, 2,3, 4 or 
5 acres, 

Mr. Krishnaswami Iyer for the respondent 
has endeavoured to persuade us that the 
learned Subordinate Judge had considered 
this point but we think it ia quite clear 
from the terms of the order on September 18, 
1934 that he did not consider it at all. If 
he had considered it, it would be difficult 
to say that the sale in two lots instead 
of a large number of lots by itself 
constituted an irregularity. But we 
think there is good reason to believe 
that the sale in two lots has caused 
the prices realized to be less, considerably 
less, than they otherwise would have been, 
It is no doubt the. case that the value of 
land was declining between 1929 and 1934, 
But we do not see reason to believe that 
it declined by so much as 50 per cent. There 
‘was very good evidence to show that nanja 
lands of similar situation and quality to 
those sold fetched over Rs. 2,000 per acre 
in 1929, There was some evidence about 
the sales of nanja lands both in Peruvala- 
nallur and Athikudi even up to 1933 in 
which prices of nearly Rs. ?,000 per acre 
were realized, The prices actually fetched 
at the sale are approximately Rs. 1,000 
per acre. It seems probable that if sold in 
small lots better prices could have been 
obtained. . 

Another objection taken by Mr. Sitarama 
Rao for the appellant was with regard to 
the misdescription of certain items of dry 
lands. For example survey No. 140/1 in 
Athikudi was described as punja but as a 
matter of fact jt consisted of a tope cone 
taining a large number of mango and 
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cocoanut trees. Survey No. 249/21 was b 
similar tope. It was alleged .that both 
these topes were close to house sites and 
could have been sold as building sites for 
a great deal more than their value as 
mere dry lands Survey No. 22/3 it was 
shown contained a large number of clusters 
of bamboos. The attention of the executing 
Court was invited to these matters in April 
1934 and in September when the terms of 
the proclamation were being drawm up 
the judgment-debtor reiterated the con- 
tentions raised by her in April, It has 
often been pointed out that the duty of 
drawing up the proclamation is the duty of 
the Court, Therefore it is no answer to 
these objections to say that the decree- 
holder is free from blame or has acted 
bona fide. These misdescriptions are clearly 
irregularities which would be very likely 
to affect the prices realized. They come 
within O. XXI, r. 66 (2) (e) being matters 
which the Oourt should bring to the notice 
of possible purchasers in order to enable 
them to judge the probable value of the 
property. 

For these reasons we think this appeal 
must be allowed and the sale must be set 
aside. The appellant will recover ber costs 
from the respondent. In reselling the 
property we desire to invite the attention 
of the executing Oourt, in particular to 
O. XXI, r. 64 from which it is clear that 
no more of the jadgment-debtor’s property 
ought to be sold than is sufficient to 
realize the amount due under the decres, 
This has a bearing upon the desirability 
of selling the property in amall parcels, a 
subject we have already dealt with. 


N.-3. Appeal allowed. 


pooo 
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Loxur, J. 
BALIRAM NARAYAN NAIK AND OTHERS 
—DEOR EE- HOLDERS— APPELLANTS 


versus 
SAKHARAM RAMJI GUJAR 
AND ANOTAER— JUDGMENT: DESTORS— 
RESPCNDENTS 

Civil Procedure Code (Act V of 1908), 0. XXI, 
rr. 11 (2) G), 13, 57 — Property already attached— 
Application for its sale not describing it but mention- 
ing its attachment — If sufficient complience with 
r. 11 (2) ()—Whether in accordance with law within. 
meaning of Art. 182 (5), Limitation Act (IK of 1908) 
—R. 13, if applies to such case — Property attached + 
before judgment—A pplication for its sale disposed of 
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on judgment-debtor agreeing to satisfy decree by 
instalments and to continue attachment — If can sub- 
sequently plead that attachment ceased after disposal 
of sale application. 

If the pfoperty is already attached or the attach- 
ment is unnecessary for any reason, then prima facie 
the Court ‘is presumed to know what property is to be 
sold. Bence a mere reference in the darkhast appli- 
cation that the property sought to be soldis attached 
already isa sufficient specification of that property, 
‘and if merely its sale is asked for in execution of the 
décree, the requirements of O. XXI, r, 11, sub-r.(2), 
el. (ji, Civil P. are sufficiently complied 
with. Such a darkhast is in accordance with the 
law within the meaning of Art, 182 (5), Lim. Act, 
So such a case O. XXI, r. 13 doesnot apply. 129 Ind. 
Cas. 159 (1), explained and distinguished. 153 Ind. 
Oas. 273 (5), relied on. ` : 

Where property has been attached before judgment 
and an application made for its sale is disposed of 
on the judgment-debtor undertaking to pay the 
decretal amount by instalments and allowing attach- 
ment to continue, it is not open tothe judgment- 
debtor to say subsequently. that the attachment 

ceased after the application for sale was disposed of. 
134 Ind. Cas, 972 (2). and 79 Ind. Oas. 144 (3), dis- 
tinguished. g : : : 

Mr. H. B. Gumaste,. for the Appellants, 

Mr. P. V. Nijsure, for. the Respondents, 


Judgment.—The point in this appeal is. 
simple. The .appellants’, shop. by name 
“Baliram -Narayan:Naik’ obtained a money 
decree against the respondents for Rs. 4,995. 
and costa on July 24, 1924.. During the pen-, 
dency of that suit some. property of the ress. 
pondents had been attached before judgment 
and the attachment was ordered to continue. 
by the decree. The.appellants presented a. 
Darkhast No. 830 of 1924, to execute the. 
decree for recovering the decretal amount 
by the sale of the attached property. The 
respondents tendered Rə.. 1,000 and were- 

, allowed to satisfy the decree by annual in- 
stalments beginning frem January 31, 1927. 
The attachment of the respondents’ property 
was allowed to continue with their consent, 
and the darkhast was disposed of on Deceme 
ber 23, 1925. It was ordered that in case 
of two defaults the entire balance of the 
decretal amount then in time should be 
recovered at once. Thereafter the appellant 
presented Darkhast No. 230 of 1931 to recover 
the balance of the decretal amount by the 
sale of the property attached. That darkhast 
was presented on, January 31, 1931, and was 
duly registered under O, XXI, r. 17, cl. (4), 
Oivil P.O; but certain defects, including 
the absence of the list. or the description of 


the attached property cought to be sold). 


were noticed, and the appellants were called. 


upon to give.an explanation of-those defects.. 


The appellants took time; but as they- failed 
jo pui in any explanation, the darkhast was 
disposed of on June 15,1931. The appellants 
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then presented this Darkhast (No, 778 of 1934) 
on June 15, 1934, to recover the-balance of 
the decretal amount by sale of the attached 
property. The respondents contended that 
as the appellants’ Darkhast No. 230 of 1931 
was not in accordance with law, the present 
darkhast was time barred. This contention 
was upheld by the lower, Court, and the 
darkhast was dismissed. 

The only issue is this. appealeis wher 
ther Darkhast No. 280 of 19381 was. in 
accordance, with law so as to give a fresh 
starting point of limitation under the pro- 
visions,of Art. 188, cl, (5), Sch. I tothe Lim, 
Act, 1808 The learned Subordinate. Judge 
relied upon the ruling in Sakk&rgauda.v. 
Bhimappe (1), for holding that the appel- 
lants' failure to give a description of the 
property sought to,be sold was such a defect 
as rendered the darkhast, application “not in 
accordance with law.” The facts in Sakkare 
gauda v. Bhimappa (1), were different. In 
that case the property sought to be sold in. 
execution of the decree. had.not been pre- 
viously attached, and the application for 
execution omitted. to mention. what property: 
was to be attached and sold, That omission. 
obyiqusly contrayened O. XXI, r. 13, Civil. 
P. O. and was therefore held to be not an 
application in accordance with law within. 
the meaning of Art. 182, Lim. Act. Order 
XXI, r. 11, sub-r. (2), Civil P: C., prescribes 
what should be contained in an application. 
for execution, and cl. (j) of that sub-rule 
says that. the application should state the 
mode in which the assistance of the Oourt 
is required whether (2) by the delivery of 
any property specifically decreed: (it). by the 
attachment and sale, or by sale without attache’ 
ment, of any property: (tit) by the arrest and 
detention in prison of any person; (iv) by the 
appointment of a Receiver; or (v) other:. 
wise, as the nature of the relief granted 
may require, Suber, (2) (ii) obviously cone 
templates that the applicant se:king the 
execution of the decree may, either ask- 
the attachment and sale of the jadgmente 
debtor’s property or merely the sale of his 
property without attachment. 

In the present case it was not necessary, for 
the appellants to ask for the attachment of 
the judgment-debtor’s ‘property as it had 
already been attached and the attachment had 
been continued. Order XXI,:r. 13, which 
is relied upon in the ruling in Sakkargauda. 
v. Bhimappa (1), provides that where an 
application is made for the attachment 
of any immovable property belonging to 

(1) 32 Bom. L R 1368; 129 Ind. Qas. 159; AI R 193} 
Bom, 128; Ind, Rul, ¢1931) Bom, 143. 
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a judgment-debtor, it shall contain atthe 
foot. a description of such property and a 
specMication of the judgmentedebtor’s share 
or interest in such property. [t does not- 
say that even where an application is made 
only for tae.sale of.the immovable property 
of a-judgment-debtor. these details must .be 
given. The reason is-obvious.. If the pro» 
perty is already attached or. the attachment 
is unnecessary for any reason, then prima 
facie. the.Court is presumed to know what 
property is- to be sold. As observed by 
Madgavkar, J., in Hari-v: Shrinivas (2), 
“attachment merely results in-the property 
remaining in custodia legis.” Hence a mere 
reference In the darkhast application that 
the property sought to be sold is attached 
already is a sufficient specification:of that 
property, and if merely its sale is asked for 
in execution ‘of the decree} the requirements 
of O. XXI, r. 11, sub-r, (2), cl. (j), are sufi» 
ciently complied with. 

Even in Sakkargauda v. Bhimappa (1), 
it was not held that the requirements of 
O. XXI, r. 11, were not complied with; 
but the application was held to be not 
in accordance with law as details :0f the 
description of the property and the speci- 
fications of the .judgment-debtor's interest. 
or share in- the property were-not given 
as required by O; XXI, r. 18. But, as 
I have said, that Rule has no application 
to the facts of the present case, as the pro- 
perty had already: been attached and the 
application was not for its attachment, but 
merely for ita sale, To get over this difficulty 
the learned Advocate for the respondents 
contended that ag soon as Darkhast No. 830 
of 1924 was disposed of the attachment before 
judgment came to an end under O. XXI, 
r, 57, Oivil P, O. It-is held by a Hull Bench 
of the Madras High Court in Meyyappa v. 
Chidambaram (3) that O. XXI, r. 57 ia 
applicable even to attachments before 
judgment. Although that ruling was not 
followed in all its details by our High 
Court in Hari v, Shrinivas (2), yet it is 
held that when a sale of’ the property 
attached before the judgment is asked for 
in a darkhast and the darkhast is disposed 
of, then the attachment is determined so 
far as regards such property is concerned, 

Although that is a generat rule applic- 
able to the- determination of an attache 
ment .before judgment after the disposal 
of the. darkhast. tn which the, property 

(2) 33 Bom, L R 1130; 184 Ind, Cas. 972; A IR 
ee Bom. 550; 55 B 693; Ind. Rul, (1931) Bom, 


(3)-47 M 483; 79 Ind, Oas, 144; 46 M L J 415; 84 M L 
T 118; (1924) M WN39% Sg i 
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attached was sought to be sold, yet, in 
this particular case, when Darkhast No, $30 
of 1924 was disposed of, a specific order 
was made with the consent of the judgment- 
debtors that the attachment should continus. 
In that darkhast the judgment-debtors 
asked for permission to satisfy the decree 
by instalments, and the order passed by 
the Oourt shows that one ofthe considera- . 
tions ‘which induced it to grant the request 
of the judgmentsdebtors was that they 
consented to the continuation of the 
attachment before judgment. Having ace 
quiesced in the continuation of the thus 
attachment- before judgment, even after 
the disposal of the darkhast and having 
gained the advantage of being allowed to 
satisfy the decree by instalments, it is not 
now open to them to say that the attachment 
did not continue after the darkhast was 
disposedof. Theattachment must therefore 
be-held to have subsisted when Darkhast 
No. 230 of 1931.was presented by the appele 
lants. If so, the only question to be consider- 
ed is whether the darkhast application was 
such that the executing Court could: have 
proceeded with it. The test as laid down 
by the Calcutta High Court in Pitambar 
Jana v. Damodar Guchait (4) and accepted 
n Ramgopal Shriram v. Ramgopal Bhutada 

is: 
Cie expression ‘in accordance with law’ in 
Art. 182:(5) should be taken to mean that the appli- 
eation though defective in some particulars was one 
upon which execution could lawfully be ordered. If 
the omissions were such asto make it impossible for 
the Gourt to issue execution upon it, it should be 
held that such an application was not in accordance 
with law. 

Where an application for execution in substantial 
compliance with the law is preferred to the Oourt, 
such an application will be effectual to stay the pro-, 
gress of limitation whether the Oourt admits, or 
rejects, or returns the application, or allows such 
application to be amended.” 

In this case it does not appear that 
the defects were. noticed as soon as the 
darkhast application was presented on 
January 31, 1931. In that case the pro- 
cedure laid down in O. XXI, r. 17, Oivil 
P. O., would have been adopted and the 
darkhast would not have been admitted 
and entered in- the register of -darkhasts 
until the defects noticed were remedied 
under suber. (4) of that.rale, But the 
darkhast was. admitted and registered as 
Darkhast No. 230 of 1931, and thereafter 
the appellants were called upon to furnish 
the details of the attached property. It was 


(4) 53-0 664; 98 Ind. Cas, 1468; AIR 1926 Cal. 1077; 

45OLJ86;300W N9318. | te 
(5):59-B 1; 153 Ind. Oas. 273; A I R 1934 Bom. 307; 

36 Bom. L R 648;-7 R B 220. 5 
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not that . no description’ of the property 
sought to be sold was given. It may not be 
a descriptién by survey numbers or bound- 
aries, but the description of the property 
sought to be sold as “the attached property” 
was sufficient to determine specifically what 
thst property was. Of course such deter- 
mination may require further evidence, and 
: if the order for attachment and the applica- 
tion on which that order was passed had 
been produced, the specific property sought 
to be sold would have been known. It is 
therefore clear that the mode in which the 
appellants sought the assistance of the Court 
for the recovery of the decretal dues was 
specifically stated as required by O, XXI, 
T, 11, sub-r. (2) cl. (j), Civil P. O. I therefore 
hold that the darkhast application in Dar- 
khast No. 230 of 1931 wasin accordance with 
law and that as it starts afresh period of 
limitation, the present darkhast is in time. 
1 therefore set aside the order of the lower 
Court and remand the darkhast to be pro- 
ceeded with in accordance with law. The 
respondents shall pay the appellants’ costs in 
this Court and’ bear their own. 


S. ; Order set aside. 


MADRAS HIGH COURT 
Second Appeal No. 491 of 1936 
October 6, 1939 
PaTANJALI SASTRI, J. 
SHANMUGHA NADAR—APPELLANT 
versus 
SHANMUGHAVEL NADAR AND ANOTHER— 
RESPONDENTS 
Trade mark— Passing off—Injunction, when issued 
‘Nature of — Trader's name acquiring secondary 
significance — Another trader using similar name— 
Mere dissimilarity in gat up of goods, if affords pro- 
tection —Real questionto be determined in passing off 
actiona. 
So long as a man takes care to distinguish his goods 
pera A from those of another person when 
lacing them in the market, so as to avoid any 
ikelihood of mistake or deception on the part of the 
purchasing public, he could not be restrained by 
any injunction either from carrying on business in 
his oyn name, or from using his name asa trade 
mark or as a descriptive term applied to his goods, 
even though such name has come to be so closely 
associated with that other person's goods as to 
denote them exclusively in the locality. This princi- 
ple cannot however, be invoked by a person who 
uses hisname in combination with other words as a 
trade name which, taken as a whole does not 
represent the bare truth, and whose conduct other- 
wise also shows that he deliberately intends to pass 
off his goods as those of another. An injunction 
should be issued in such a cage to restrain such 
pérson from using the trade name. Injunction how- 
ever should not restrain such person from absolutely 
using his own name in deseribing his business or 
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designating his goods. Courts should so frame the 
injunction as to allow the defendant to use his name, 
so as not to mislead the public into believing that 
his goods are the goods of the plaintiff. 6. 25, 
col. 2; p. 26, col. 2.) 

(Case-law referred to.] p 

Where a name has acquired a secondary significa- 
tion as exclusively denoting the goodsof a parti- 
cular trader, mere dissimilsrity in get up is im- 
material and affords no protection. * Valentine Meat 
Juice Co. v. Valentine Extract Co. Ltd. (6), relied 


on. [p. 21, col. 1) x 

The real question for determination by the Ceurt 
in all passing off actions, however complex the 
scheme of deception may be, is always whether or not 
the goods of the defendant have been represented as 
andsold as if they werethe goods of the plaintiff 
Reddaway v. Banham (1), reliedon. [p. 25, col. 1.) 


S. A. against the decree of *the Bub» 
Judge, Tinnevelly, in A. S. No. 20 of 1935. 


Mr. K. R. Rangaswamy Tyyengar, for the 
Appellant. 5 

Messrs. B. Sitarama Rao, and K. Venkas 
teswaran, for the Respondents. 


Judgment.—Respondent No. 1 (herein 
after referred to as the respondent) is a pro- 
minent Beedi manufacturer and trader carry- 
ing on business under the name and style 
of K. A. Shanmughavel and Oo., in Shandy 
Bazaar, at Ambasamudram for about 15 
years prior to the suit, He claims that his 
Beedies have acquired such a wide reputa- 
tion in the market, particularly the two 
brands known as “Shanmughavel Beedi™ 
and “Asal Shanmugham” or “Shanmugham 
Beedi", that the term ‘‘Shanmugham” and 
its adaptations have, as applied to Beedies 
manufactured or sold at Ambasamudram, 
become so much identified with his business 
and goods as to denote them exclusively 
among the purchasing public. Having 
learned that the appellant who bears the 
name of Shanmugha Nadar, taking advant- 
age of his name, started business in Beedies 
just a few months prior to the suit under 
the name and style of “P. S. Shanmugham 
and Brother" near the respondent’s pre- 
mises at the same place and was selling 
Beedies describing them as “Seal Shanmu- 
gham Beedies” and making them with a 
colourable imitation of his own seal, he 
brought the suit out of which this second 
appeal arises against the appellant and his 
father (respondent No. 2) for an injunction 
restraining the defendants 
“(aj from using the trade’mark described in the 
plaint schedule or any colourable imitation thereof 
or the words ‘Seal Shanmugham Beedi’ ‘Shanmugham 
seal Beedi’ or ‘Seal Beedi' to designate or denote any 
Beedies of their manufacture; (b) from carrying on 
business under the firm name of ‘P. 8, Shanmugham 
and Brother’ at all, orin any event without clearly 
and sufficientty distinguishing theip goods from those 
of the respondent and without taking all precaution 
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necessary in the trade and inthe matter of wrappers 
and get up so as not to deceive and mislead pur- 
chasiga sand (c) from using the term ‘Shanmugham’ 
in connection or association with Beedies as a 
descriptive term thereof or as a trade name for their 
goods as distinguished and apart from any trader's 
name, under which they may be, if permitted, entitl- 
ed to carry on business.” 

Though the real question of determination 
by the Court in all such passing off actions, 
however, complex the scheme of deception 
may be, is always whether or not the goods 
of the defendant have been represented as 
and sold asif they were the goods of the 
plaintiff : see Reddaway v. Banham (1), as 
many as seven issues were framed in the 
suit, dealigg with what are but different 
aspects of the same question, and it is to be 
observed that the separate consideration of 
* these issues and the recording of separate 
findings thereon, some of them apparently 
contradictory, have given rise to some con- 
tentions which might not have been other- 
wise possible, These findings which are con- 
current may be summarised as follows: first- 
ly, as regards the trade mark or seal, though 
the respondent had been using it from about 
1920, he has not been very particular about 
using it since 1925 and its use was “more 
or less discontinued in or about that time;” 
secondly, the term “Shanmugham” has be- 
come Bo associated in the Besdi trade at Am- 
basamudram and its "vicinity with Beedies 
manufactured by the respondent as to denote 
exclusively respondent’s Beedies; and the 
use of that term by the appellant either 
by itself or in conjunction with other words, 
as a description or designation of his goods 
would be calculated to deceive purchaser ; 
thirdly, the trads name of “P, 8. Shanmu- 
gham and Brother” was a false name as 
no such partnership between the appellant 
and his brother was proved ; fourthly, so far 
as the getup of the goods is concerned, 
there was no such similarity in the labels 
or wrapers used by the parties as would 
lead to any mistake or confusion among 
purchasers; but by making his goods 
with a colourable imitation of the respon- 
dent's seal and the words “Shanmugham 
seal Beedi" the appellant intended to deceive 
purchasers. On these findings a decree 
was passed forthe issue of an injunction 
restraining the appellant and his father (de- 
fendant No. 2, respondent herein), 

“from using the term ‘Shanmugham’ in connection 
or association with Beedies as a descriptive term 
thereof or from using dhy trade name or trade mark 
in-which the term ‘Shanmugham’ occurs or from 
carrying on business in the Ambasamudram Taluk 


(1) (1896) A O 199; 65 L J QB 381; 74 L T 289; 
44 W R 638, A 
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in the firm name in which the word ‘Shanmugham’ 
occurs.” N 

It is against this decree that this appeal 
has been preferred. The appellant’s learned 
Counsel Mr. Rangaswami Iyengar in an 
interesting argument, contended before me 
that inasmuch as the appellent was merely 
using his own name for carrying on his 
business and describing his goods and it 
has been found by the Oourts below that 
the get up of the appellant’s goods as they 
were placed in the market was so dissimilar 
that there was no likelihood of purchgers 
being deceived, no case for the issue of 
an injunction has been made out. Relying 
upon Turton v. Turton (2), he urged that 
so long as aman takes care to distinguish 
his goods sufficiently from those of another 
person when placing them in the market, 
80 as to avoid any likelihood of mistake or 
deception on the part of the purchasing 
public, he could not be restrained by any 
injunction either from carrying on busi- 
ness in his own name, or from using his 
name as a trade mark or as a descriptive 
term applied to his goods, even though such 
name has come to be so closely associated 
with that other person's goods as to denote 
them exclusively in the locality. 

A number of cases have been cited on 
the one side or the other; but I do not 
propose to discuss all of them, as, in my 
view, the findings ofthe Courts below are 
plainly decisive of this appeal. There was 
also some debate atthe Bar as to whether 
Turton v. Turton (2), on which Mr. Ranga- 
swami Iyengar so strongly relied in support 
of his arguments, could still be regarded 
as good law, in view of the later decision 
of the House of Lords in Reddaway V. 
Banham (1), at any rate, in cases where a 
particular name or descriptive word as 
applied to certain goods has acquired what 
has been called a “secondary signification.” I 
was referred to John Brinsmead & Sons Lid. 
v. Edward George Stanley Brinsmead (3) at 
p. 510 were Backley, L, J., observed that 
Turton v. Turton (2), was qualified by 
Reddaway v. Banham (1). On the other hand, 
it was pointed out that there has been no 
decision of the House of Lords definitely 
throwing doubt upon the soundness of that 
decision and that in one of the latest 
cases dealing with this subject, Joseph 
Rodgers and Sons Ltd. v. W. N. Rodgers & 
Co. (4), a case apparently of a name with 
a secondary signification, Turton v. Turton 

(2) (1889) 42 Oh. D 128; 61 L T 571; 38 W OR 
2 


(3) 30 Patent and Trade Mark Oases 493 (510). . 
(4) (1924) 41 RP O 277. 
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(2), was- recognized ‘and’ applied by Romer; 
J., a8 an authority still in force. I do not, 
however, think it necessary in this case to 
decide whether and how far the principle 
enunciated in Turton v. Turton (2), re- 
quires qualification in the light of the 
later decisions in England, as I am of 
opinion that even giving the fullest pos- 
sible effect to that principle, it does not 
assist the appellant in this case.” What 
happened there may be briefly stated. 

The plaintiffs had carried on business under 

the name of Thomas Turton and Sons 

and the name of the firm acquired ree 
putation and prestige in the Iron and 

Steel Trade in the lecality. The defen: 

dant John Turton also set. up a busi- 

ness in the same place. and of. the same 
kind in partnership, with his: songs under the 
trade name of‘Jobn Turton and Sons’ and 
. the action was brought for an injunction 
restraining the defendants from carrying on 
their business.under this.name, John Tur 
ton and Sons. It willbe noticed that. there 
was no question of the defendants having 
used any. trade mark of the plaintiff in 
connection with the. goods but it was simply 

a question of the name. under which the 

defendants. were. carrying on their business. 

The learned Judges held that so long as a 

man carried.on business in his own name 
simply or in a name. which as a description 
of that business, represents nothing but the 
accurate and exact: truth, he did no. wrong 
and could not be restrained by an injunc- 
tion from doing so merely because the 
business of some other person better known 
in the trade under the same name was 
. prejudicially affected. Lord Esher observed 
at p. 1944 : 

“He-had not done anything with the intent or for 
the purpose of making the use of his simple name 
look as if his name were the name of the plaintiffs. 
In some cases, besides using the name, parties have, 
to use what I think is a happy phrase of my brother 
Qotton's garnished that use—that is, they have.done 
things besides using the name in order that the use 
of that name might look as if it were being used by 
the old firm, There is nothing of that kind here. 
The defendants have carried on a. business a great 
part’of which is the same as the plaintiffs, but they 
having carried it on in the name of John Turton and 
Sons, the name of the principal being John Turton, 
and it being true that he has taken. higsons as 
partners—-he has done nothing but that”. 

After discussing the judgment of Turner, 
L. J., in Burgess v. Burgess (5), at p. 904, 
the learned Judge points out that the 
fundamental principle in such cases is that 
no .man can-have the right to represent 

(5) (1853) 3 De G M %& G 896 (904); 22 L J Oh. 675; 17 
Jur, 292; 98 R R-350, g 
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his goods asthe goods of another person, 
and. where. a. man. merely uses. bis own 
name; there is mo prima-facie- case thft- he 
is selling his goodsas the goods of another 
person : i 

“But if besides using his. own name, be does other: 
things which show that he is intending to represent,, 
and is, in point of fact, makinghis goods represent, 
the goods of another person, then he is to be prohibit. 
ed but not otherwise—at p. 137%.” 


. 

It will be apparent from these queta» 
tions that the principle of the decision in 
Turton Y. Turton (1), is this: No man bas. 
any right to represent-that’ his business is. 
the business of another person, but when’ a: 
Man carries on business in bisown name 
which happens to be also the name of 
another, he does not make any such repre- 
sentation, but represents only what is the 
‘accurate and exact truth,’ namely, that it 
is-his own business. Even the decision of 
Romer, J., in Joseph Rodgers and Séns Ltd.. 
v. W. N. Rodgers and Go. (4), on which 
Mr.Rangaswami Iyengar relied’ as showing: 
that Turton v, Turton (2), must still be 
regarded as an authority in full force, 
shows that the principle of: that decision 
cannot be invoked: by a person Who uses his- 
name in combination. with other words as 
a trade name which, taken as a whole does 
not- represent: the bare truth; and whose cone 
duct- otherwise: aldo shows that-he delibere 
ately intends to pass off his goods as those- 
of-another, Romer, J., stated: the law-thus > 

“Tt is the law of this land that no man is entitled 
to carry on his business insuch a way as to represent. 
that itisthe business of another; or is in any way 
connected with the business of another; thatis the. 
first proposition. The second proposition is that no 
man is entitled soto describe or mark his goods-as 
to represent that the goods are the goods of another. 
To thefirst proposition there is, I myself think, an 
exception ;a man, in my opinion, is entitled to carry 
on his business inhis own name so long as he does 
not do anything more than that to cause confusion 
with the business of another, and so long-as he does 
it honestly. It is an exception to the rule which has 
of necessity been established............ The exception to 
the first rule is however an exception made in the 
interests of honest trading ; again, it is an exception- 
which only authorizesthe use by a manof his own 
name; it is not an exception with, even in an 
honest case, entitles a man to use something that is 
not his own name ;.that is to say it does not entitle 
him to use his name in combination with some- 
thing else, such as the words, ‘and company’.........To 
the second rule, to which I have referred, I think 
there is no exception at aji, that is, a man is not 
entitled so to describe his. goods as to lead to the 
belief that they are the goods of somebody else, It 
is not necessary that ‘there should be an exception to 
that? ot 

Now. what are the facts, found in the 
present case? From the summary given 
above, it will be. seen.that:the- appellant 


*Pages of (1889) 42 Ch. D.—| Hd] ° 
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has been trading under a name which does 
not represent the truth ; for no such parte 
nersBip as ‘T. S. Shanmugham and Brother’ 
was proved and further, that the appellant 
has, by marking his goods with a sea) which 
is a colourable imitation of the seal which 
the respondent was using, and by using 
the name ‘Skanmugham’ which has acguir- 
ed a secondary signification as exclusively 
denoting the respondent's Beedies in the 
designation of the appellant’s goods as 
‘Shanmugham seal Beedies,’ he wants 
to deceive the public. These findings to 
my mind, completely excludes the applica» 
tion in Turton v. Turton (2) and Joseph 
Rodgers and Sons Ltd. v. W N. Rodgers and 
Co. (4) to the. facts of the present 
Mr. Rangaswami Iyengar laid great 
stress on the findings that the respondent 
had discontinued..the use of his seal from 
about 1925 and the get up of the appel- 
lant’s goods was sq dissimilar that they 
would not be mistaken for. the goods of the 
respondent, and urged that the appellant 
could not. therefore. be.said to have intend- 


ed to deceive the public; As I have already. 


indicated, this argument, has..been made. 


possible by the manneg in, which the Courts. 


below: have dealt,with the different aspects: 
of the case. separately, recording distinct 


findings. thereon..as if they. were different. 
subjects for decision, The lower Couris,. 


have however taken care to make it clear 
that their finding asto thé get upof the 
appellant's goods not . being calculated to. 


deceive the public should be understood. 


only -as a finding on that issue.alone viewed 
apart-from the other issues arising in the 
case, 
in para. 10: 

“Taking..however my findings on the. other issues. 
and the facts on which such findings are based I 
would hold that though there is a strong dissimi- 
larity, there is a likelihood of. purchasers being 
deceiyed.” 

The learned Subordinate Judge's finding 
on this point is also similarly -qualified 
while his conclusion that the appellant's 
conduct, taken as a whole, betrayed an in- 
tention to deceive the public is clear and 
emphatic. I do not therefore see any force 
in.this contention.. Moreover, it, has been 
held by the Court of Appeal in England 


that where a name has acquiréd.a secone.. 


dary. signification as exclusively denoting 
the goods of a particular trader, mere dis» 
similarity in geb up is immaterial and 
affords no protection. In Valentine Meat 
Juice Co. v. Valentine. Extract Co. Ltd. (6) 
dealing with an argument . based on the 
(6) (1901) 83 L T $59; 17 R P 0473; 16 T L R 522, 


The learned District Munsif observes. 
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dissimilarily of the get up of the defendante” 
goods, Lord Alverstone, M, R., observed at 
p. 269*;: 

“Tt is said that the boxes containing. the preps- 
ration are entirely different when you come to look 
at them. Ido nobat all deny it. I am not dealing 
with this case upon any consideration of make up of 
the goods put side by side. I do not suggest that 
anybody would think of necessity that the stuff in 
the bottle was the same as the stuff in the boxes. 
But kuogving as we do that it is a common method of 
giving medicines now to put them into globules a 
person would be extremely likely to think that a 
Valentine's Meat Globule or that a Globule made by 
the Valentine Extract Oompany contained the same 
meant extract as Valentine's Meat Juice.........Ido 
not think that a person in the present‘day could 
properly use the words “Valeatine’s Extract’ in 
connection with meat juice without passing off his 
goods as the goods of the plaintiff.” 

Similarly Collins, L J. said at p. 271*; 

“The get up has nothing whatever to do with this 
case. It may be dismissed altogether from the dis- 
cussion, because the representation is not as to the 
form in which the article issold. It is not suggested 
thatthe defendants pass off bottles which are not 
distinguichable from the plaintiff's, The representa- 
tion.is as to thething contained in the integument. 
In the plaintiff's case the integument is a bottle, and 
in the defendants’ it isa globulein a tin, But the 
representation is that which is contained in the 
globule, namely the extract of meat is made by the 
plaintiffs. That is what the representation is, and 
therefore the form and get uphave, I repeat, nothing 
sieves to do with the case, and may be dismiss- 
ei hse 

That was, of course, acase where the 
name “Valentine,” which happened also to 
be the name of one of the defendants, was 
found to have acquired a secondary signifi- 
cation so as to denote the plaintiffs’ meat 
extract exclusively and the defendant was 
enjoined from using that name though it 
was also his own name in connection with 
his goods however different or dissimilar 
the get up of the latter might be. Similarly - 
here, it,having been found that the word 
‘Shanmugham’ has become so much associat- 
ed with the Beedies of the resp ndent’s 
manufacture as to denote exclusively such 
Beedies in Ambasamudram and its vicinity, 
the appellant cannot sell his goods under a 
description containing the word “Shanmu- 
gham” without passing off his goods as 
those of the respondent, however different 
or dissimilar the wrappers and the get up 
of his goods may be. The case being there» 
fore clearly one for the issue of an injunc- 
tion the question next arises as to the form 
in which the injunction is to issue. It seems 
to me that the injunction ordered by the 
Courts below restraining the appellant, as 
it does, absolutely from using his own name 
in describing his business or designating his. 
goods goes too far. It hgs been recognized. 


*Pages of (1901) 83 L. T.—[Ed.] 
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it several cases that itis a strong thing 
to restrain a defendant from using his name 
in whatever manner in connection with the 
business ‘carried on by him or the goods 
manufactured by him. and even in cases 
where such name was found to have acquir- 
ed a technical or a secondary signification 
_ in the market so as to denote the plaintiff's 

goods exclusively, Courts have so pened 

the injunction as to allow the defendant to 
use -his name, so as not to mislead the 
public into believing that his goods are the 
goods of the plaintiff. In J. and J. Cash Ltd. 
v. Cash (7) the Court restrained the defene 
dant from carrying on his business either 
in the name of ‘cash’ or under any other 
name in which the name “cash” occurred 
without taking reasonable precautions to 
clearly distinguish the business carried on 
by them from the business of the plaintiffs 
and from selling frillings or woven names or 
initials not manufactured by the plaintiffs 
as “cash’s frillings” or “cash’s woven names’ 
‘or initials- In Valentine Meat Juice Co 
v. Valentine Extract Co. Ltd. (6), already 
referred to, the injunction so far as it relat- 
‘ed to the defendant, Richard Valentine, 
testrained him from carrying on business 
ag manufacturer or vendor of any prepara- 
tion or extract of meat or meat juice under 
any name or title of which the name 
‘Valentine’ or ‘Valentines’ formed part with- 
‘out clearly distinguishing such business 
from the business of the plaintiffs and from 
selling any such preparation under any 
such name or description without clearly 
-distinguishing such preparation from the 
goods of the plaintiffs, Similarly, in Teofani 
-& Co., Ltd. v. Teofani (8) also a case where 
the word ‘Teofani’ was found to have 
‘acquired a secondary signification, War- 
ington, J. granted an injunction restraining 
the defendant from selling or offering for 
‘sale cigarettes as ‘A Teofani's cigarettes’ 
‘or’ otherwise marking his goods with the 
name ‘Teofani’ either with or without other 
names, without clearly distinguishing such 
‘cigarettes from the cigarettes of Teofani 
and Oo., Ltd. (plaintiffs) and this injunction 
was confirmed by the Court of appeal. In 
view of these decisions, I am of opinion that 
‘the injunction ordered by the Courts below 
should be qualified in the manner indicated 
‘in these decisions, thatis to say, by the 
addition, at the end of the words, “without 
taking reasonable precaution to clearly dis- 
` tinguish the business carried on or Beedies 


(7) (1901) 18 R POSE, 
48) (1913) 2 Oh. D 545; 82 p J Oh. 490; 109 L T 114; 
30 R P O 446; 57 S J 686; 29 T L R 591 
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manufactured or sold by the defendants 
from the business carried on and the Beedies 
manufactured by the plaintiff.” Subjéet to 
this modification, the decree of the Court 
below is confirmed and the appeal is dis- 
missed. In the circumstances e&ch party 
will bear his own costs of this appeal. Leave 
refused. ; 
Neg. Decree modified, 

. 
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Civil Procedure Code (Bhopal) (Act V of 1908), s. 106 
()—Appeal to His Highness in Council — ‘Final 
order’—Suit on two mortgages executed on different 
dates in respect of different properties—Trial Court 
ordering separate trials under O. II, r. 6 and returne 
ing plaint for splitting it up into two suits and 
presenting in proper Court~ High Court setting aside 
order and directing reinstatement of suit and trial of 
two causes of action ae sub-suits — Order of High 
Court held neither decree nor final order and appeal 
held incompetent. 

Section Frog) (Bhopal), Civil P. O. virtually 
embodies all the provisions of ss. 109 and 110 of the 
British Code, and has been so framed as to exclude 
all orders other than ‘final’ from the category ofap- 
pealable orders. h 

The plaintiff filed a suit on the foot of two mort- 
gage deeds executed by the defendant on different 
dates in respectof different houses. The defendant 
objected to the suit on the ground of multifarious- 
ness. The District Judge, holding that the causes 
of action joined in the suit could not be conveni- 
ently tried together, ordered separate trials under 
r.6of0, II, Civil P. O., and returned the plaint 
directing that the auit should be split up into two 
distinct suits and filedin the proper QOourt. 
The High Court in appeal set aside the order return- 
ing the plaint and directed the District Judge to 
reinstate the suit to its original number and try the 
two causes of action ag sub-suits, From this order 
the defendant applied for leave to appeal to His 
Highness in Council : , i 

Held, that the order of the Higl Court was neither 
a decree nor a final order with the meaning of 
s. 106/1, Bhopal Civill O. and n ` appeal was com- 
petent. l1601nd, Oas 410 (1) and 142 Ind. Oas, 328 
(2), referred to. oS 


Messrs. Mohammad Yaqu Khan and 


Najmul Insha, for the Petitioner. 
Mr. Nasiruddin, for the Opposite Party. 


M. A. Khan, C. J.—This is a petition by 
the defendant-respondent far leave to ap- 
peal to His Higness in Oouncil from the 
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order ofa Bench of the High Court passed 
in appeal from the original order of the 
Disti$ect Judge of Sehore. The petitioner 
prays for issue of a certificate on the fol. 
lowing grounds. Firstly that the amount 
or valueeof the subject-matter of the 
suit in the Court of first instance as 
well as in the proposed appeal is more 
than five thousand rupees; secondly that 
the, order appealed from sets aside the 
decision of the District Judge, and the 
appeal involves such substantial questions 
of law and procedure as are likely to arise 
quite frequently inthe Civil Courts; and 
lastly that the case, in view of the special 
nature of fts facts; isa fit one for appeal 
to His Higness in Council. The relevant 
facts of the case are that the plaintiff filed 
a suit on the foot of two mortgage deeds 
executed by the defend&ct on August 14, 
1925 and April 13, 1929, in respect of 
different houses securing two loans of 
Rs. 1,500 and Rs. 2,000 respectively. The 
defendant objected to the suit on the 
ground of multifariousness. The learned 
District Judge, who was of opinion that the 
causes of ‘action joined inthe suit could not 
be conveniently tried together, ordered 
separate trials under r, 6 of O. II of the 
Code, and returned the plaint directing 
that the suit should be split up into two 
distinet suits each falling within the limits 
of pecuniary jurisdiction of the Subordinate 
Judge and filed inthe proper Oourt. On 
appeal it was held bythe learned Bench 
of the High Court, firstly that the order 
returning the plaint was an appealable 
order passed under provisions of r. 10, 
O VII, of the Civil P. O., and secondly that 
r. 6 of O. IT, had not been correctly inter- 
preted by the learned District Judge. 
Therefore, the order returning the plaint 
was set aside aud the District Judge was 
directed to reinstate the suit to its original 
number and try the two causes of action 
as sub-suits under the title and number 
of the principle suit from which they had 
sprung. This view : was fully supported 
both by reason and authority, and meant 
to lay down a true interpretation of 
O. II, r.6 of the Oode. From this order 
the defendant wants to appeal to the Judi» 
cial Council. . 

According to s. T09 of the Oivi! P. O., an 
appeal to His Majesty in Council lies either 
from a decree or nal order, or from an 
order passed ina case which is certified 
to be fit one for appeal to His Majesty 
in Council. The learned Counsel for the 
petitioner doef not serioysly contend that 
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the order sought to be taken up in appeal 
was either a “‘decree or final order” within 
the meaning of cls. (a) and (b)'of e, 109, 
Such a contention cannot prevail in the 
face of overwhelming authority ruling 
otherwiss. For the sake of brevity refer- 
ence may be made to Annamalai Chettiar 
v. Ramanathan Ghettiar (1)in which the 
latest ruling of their Lordships of the - 
Judicial Committee in Abdul Rahman v, 
D. K. Kassim & Sons, 142 Ind. Oas. 328 
(2) has been followed by the learned 
Bench of the Madras High Court. The 
fact of Annamalai's case (1) were practi- 
cally similar tothose in the present case, 
The Subordinate Judge in that case had 
dismissed the suit on the preliminary 
ground of multifariousness or misjoinder of 
defendants and of causes of action, and 
in appeal the High Court had remanded 
the suitto the original Court for disposal 
on merits on the ground that there was 
no such misjoinder. On a petition by 
the respondents for leave to appeal to fis 
Majesty in Council from the above order 
it washeld that the order was not ‘a 
decree’ or ‘final order’ and application for 
leave was not maintainable under cls. (a) 
and (b) of s. 109. In the circumstances it 
is clear that in the present case an ap- 
peal under cls, (a) and (b) of s. 109 is not 
competent, and the application must fail 
on this point. It is further contended: 
that leave may be granted under cl. (e) 
of s. 109 which runs as as follows:— 

“(e) from any decree or order, when the case, as. 


hereinafter provided, is certified to be a fit 
appeal to His Majesty in Council.” orn 


So far as the law of British India on 
the subject is concerned the applicant's 
contention has force, and it clearly appears” 
from the wording of cl. (e) that the order 
intended to be taken up in appeal under- 
special circumstances need not necessarily 
be a ‘final order’. But provisions of the 
Bhopal Code are materially different and 
an order other than final cannot by ‘any 


means be made subject of a Judicial 
Council appeal. Under s. 106/1 of the 
Bhopal Oivil P. O, an appeat to 


His Highness in Council 
decree or final order passed by the High 
Court in exercise of ita appellats Powers 
under the Letters Patent, and from every 


(JA IR 1936 Mad. 311; 160 Ind. Oas. 410- 
MW N 796; 42 L W568 69 ML 7407, Ae 
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fibal order passed in the exercise of its 
original civil jurisdiction’ and frem no 
other order. This section virtually embo- 
dies all the provisions of ss. 109 and 110 
of the British Code, and has been so 
framed as to exclude all orders other than 
‘final’ from the category of appealable 

. arders, The language of the section is 
clear enough to support the above version, 
therefore it would serve: no useful purpose 
to quote it in extenso, This settles the 
last point relating to the nature of the 
ordér sought to be appealed against. The 
petition for leave entirely fails and is, 
therefore dismissed with costs. 


Ali Ahmad Khan, J.—I agree. 
Bs Petition dismissed. 





PESHAWAR JUDICIAL COMMIS- 
SIONER'S GOURT 
Miscellaneous Application No, 95 
of 1939 


June 3, 1940 f 
ALMOND, J. C. AND MIR Auman, J. 
KHUSHAL ASAF KHAN—PETITIONER 
: versus 
IARI SINGH GOPI CHAND—Responvent 


Civil Procedure Code (Act V of 1908), O. XXII, 
pr, 4, 9—Application ‘meant to be under r.4 cannot 


; ed as under 7. 9, 

be Enies 4 and ‘9 of O. XXII, Oivil P.O., contem- 
plate two separate proceedings and in no case 
„can an application which-is meant to be underr. 4, 
be treated as one under r. 9 112 Ind. Gas. 5 (1) 
‘and 74 Ind, Oas: 17 (2), dissented from. 


Misc. App. for bringing on record the 
legal representatives of respondent. 
“Pandit Raghu Nath, for the Petitioner. 

Sardar Raja Singh, S. B., for the Respcn- 

-dent. 

‘Mir Ahmad, J.—Hari Singh filed a suit 
against Khushal for recovery of land which 
he alleged was partly his property and 
partly mcrtgaged to him. The trial Judge 
passed a decree in his favour but did not 
give-bim the whole area which he had asked 
for. Khushal went .up on appeal to the 
District Court at Peshawar. He wanted 
the suit tobe dismissed. Hari Singh filed 
-crose-objections. He requested that the 
possession of the area which had not been 
given to him should also be decreed. The 
District Judge dismissed the appeal of 


. . Khuchal and accépted the cross-objections. 


“Hari -Singh thus gct a decree for the whole 
cf tke ‘land which he had claimed in the 
plaint. Khushal came up cn further appeal 
to this Court. _ 


I e 
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It so happened that Hari Singh died on 
November 20, 1938. According to O. XXII, 
T. 4, Civil P. C., his heirs should have been 
brought on the record. The limitation is 
provided for in Sch. I, Art. 177, Lim. Act, 
as 90 days. In other words the last date on 
which the legal representatives of Hari Singh 
could have been impleaded was February 
18,1939. Khushal did not however, put in 
an application within the statutory period 
and the appeal automatically abated on 
February 18, 1939. 


An application could thereafter be given 
under O. XXII, r. 9, Oivil P. O., for setting 
aside the abatement. Under Arts 171, Lim. 
Act, the period prescribed for doing so 
is 60 days. Khushal had therefore the 
right to putin an application under O. XXII 
r. 9, Civil P, O., up to April 19, 1939, and if 
he Had.done so ‘and shown sufficient 
cause for not impleading the. heirs of Hari 
Singh within time he could Have got the 
abatement set aside, He failed to do so. 

On May 1, 1939, Khushal presented an 
application to this Court. He-stated in this 
application that Hari Singh had died about 
24 months ago, that he was away in Swat, 
that on his return to the village two days 
ago he learnt of the death of Hari Singh,. 
and that the legal representativés of Hari 
Singh whose names were -givén in the 
application should be brought onthe record. 
The application was-heard by a Judge in 
Chamber who impleaded the suggested 
legal répresentativés: of Hari Singh'subjéct 
to’any exception which the opposite ‘party 
may take on the date of hearing. The 
appeal has come up for hearing to-day. The 
legal representatives of Hari Singh have 
présented an application objecting to their 
having béen impleaded as respondents in 
the appeal. They produce copies of docu- 
ments to show that Hari Singh died cn 
November 20, 1938, and urged that the 
appeal had abated long ago and the time 
for impleading them or for asking the 
abatement to be set aside had already pass- 
ed. They requested that the appeal should 
be taken to have abated. 


The learned Counsel for Khushal admit- 
ted that Hari.Singh died on November 20, 
1938. He also admitted that the time for 
impleading the representatives of Hari 
Singh had already passed. He ‘however 
requested that the applidation made by his 
client fcr impleading Hari Singh's heirs 
should be treated as an application under 
O. XXII, r. 9, Civil P. O., fom setting aside 
the abatement of the appeal. He quoted 
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Kirpa Ram v. Bhagat Chand (1) and Badlu 
v, Naraini (2), in which the Judges had 
held “that an application for impleading 
the heirs of a deceased person when pre- 
sented after the statutory period for doing 
s0 had pessed, should be treated as an 
application under O. XXII, r. 9, Civil P. O., 
for setting aside an abatement. He could 
not however find any way out of the diffi- 
culty that even an application for setting 
aside the abatement under ©. XXII, r. 9, 
Oivil P. C., was time-barred when bis client 
presented the petition for impleading the 
heirs of Hari Singh. The two rules 
‘O. XXII, r..4, Civil P. O., aad O. XXII, r. 9, 
Civil P. C.,°are reproduced below for facility 
of reference : 

“Order XXII, Rule 4—(1) Where one of: two or 
more defendants dies and the right to sue does not 
‘survive against the surviving defendant or defendants 
alone, ora sole defendant or sole surviving defen- 
dant dies and the right to sue survives, the Court, 
onan application made in that behalf, shall cause 
the legal representative of the deceased defendant 
to be made a party and shall-proceed with the suit. 

(2) Any person so made.a party may make any de- 
fence appropriate to his character-as legal represen- 
tative of the deceased defendant. 

(3) Where within the time limited by law no 
application is made under sub-r. (1) the suit shall 
abate as against the deceased defendant. 

Order XXII, Rule 9.—(1) Where.a suit abates or is 
dismissed under this order, no fresh suit shall be 
brought on the same cause of action. 

(2) The plaintiff or the person claiming to be the 
legal representative of a deceased plaintiff or the 
assignee or the receiver in the case of. an insolvent 

laintiff may apply for an order to set aside the 
atement or dismissal; and if it is proved that he 
was prevented by any sufficient cause from continuing 
the. suit, the Oourt shall set aside the-abatement 
or dismissal upon such terms as to costs or otherwise 
as it thinks fit. 2 

(3) The provisions of s. 5, Lim, Act, 1877, shall 
apply. to applications under. sub-r, (2)." 

‘After carefully considering the two: rules 
we.think that they “contemplate two sepa- 
rate: proceedings and that in no case could 
an-application whichis meant .to be under 
O. XXIL r. 4,.Civil P. 0O., be ‘treated as one 
under O. XXT, r, 9, Oivil P. ©. We are 
fortified. in this -view by the ‘fact that the 
Lim. Act provides two different periods for 
such petition, As stated above, Art, 177 
of Lim. Act provides ‘90 days for an 
application under O. XXII, r. 4, Civil P. C., 
and Art..171 lays. down :60 days for appli- 
cations under O. XXII, r. 9, Civil P. O. With 
due respect therefors to the view of the 
Judges in the cases quoted by the learned 
Counsel for Khushel:we:are of opinion that 
the application before us should only be 
taken as an application under O, XXII, rT, 4, 

(1) :A I R-1928 Lah. 746; 112 Ind. Oas; 5. 

(2) AL R 1924 Leh, 424; 74. Ind, Oas, 17, 
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Civil P. O. It is obviously out of time. The 
order in Chamber which was passed sub- 
ject to exception by the cpposité party is 
hereby set aside and the application is 
dismissed with costs. Pleader's fee Ra, 32. 
The appeal abated on February 18, 1939, 
ik does not come up for consideration at 
all, 

D. Order set aside. - 


RANGOON HIGH COURT . 
Second Civil Appeal No. 163 of 1939 
December 15, 1939. 
DUNKLEY, J. 
O. R. M. RAMASWAMY CHETTYAR— 
APPELLANT 
versus 
U TUN THA AND ANỌTHER— 

RESPONDENTS 

Civil Procedure Code (Act V of 1908), s. 47—0b- 
jection held did not come under purview of 8. 47 
and that separate suit was proper remedy. 

During the pendency of an application for sale 
made bythe mortgagee after the passing of the 
final decree, the mortgagee died and his legal repre- 
sentative who was then brought on record raised 
an objection to the sale on the ground that the 
mortgaged property belonged solely to him and that 
the mortgagor had no right, title or interest there- 


in: 

Held, thatthe objection did not fall under s, 47, 
Oivil P, O. The objection being to: the validity of 
decree itself a separate suit was the proper remedy, 
Sanwal Dasv, Bismillah Begam (1), Liladhar v. 
Chaturbhuj (2), 1 Ind, Oas. 704 (3) and 2 Ind. Oas, 
18 (4), relied on, 

8. 0. A. against the decree of the District 
Court, Pakokku at Myingyan, dated April 
29, 1939. 


Mr. P. B. Sen, for the Appellant. ; 
Mr. U Taw Aung, for Respondent No, 1. 


Judgment.—This second appeal arises 
out of a mortgage suit which was brought 
in the Township Court of Yesagyo. In 
this suitthe present appellant was the 
plaintiff-morigagee and the defendants- 
mortgagors were MaBon Lon and Ma 
Khin Kywe, The appellant obtained a 
final mortgage decree for sale of, the 
mortgaged property on July 29, 1937, and 
on August 3, 1°37 he applied for the sale 
of the property. Before further steps 
could be taken Ma Bon Lon died, and her 
son, U'Tun Tna, was then made a party as 
her legal representative. He. is the first 
respondent in thisappeal and Ma Khin 
Kywe inthe second respondent. When 
he was made a party he presented a petition 
objecting to the sale of the mortgaged 
property under the final mortgage decree 
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dh the ground that the property belonged 
solely tohjm and that the mortgagors had 
no Tight, title or interest therein. On this 
petition the learned Township Judge, 
on October 30, 1937, passed the following 
order : 

“The house was mortgaged by Ma Bon Lon and 
her daughter and against both the decree has 
been passed, U Tun Tha, the present objector, 
asserts title to the house. His remedy clearly lies in 
a declaration suit.” 

This was a perfectly correct order, which 
unfortunately, has been reversed on appeal 
to the District Court. Following upon this 
order, the learned Township Judge directed 
that the property be proclaimed for sale 
and the proclamation was duly issued, and 
in pursuance thereof the mortgaged pro- 
perty was sold on December 18, 1937, and 
was purchased by the appellant. Of 
course, what the appellant purchased was 
the right, title and interest of the mortga- 
gors in the mortgaged property. Against 
the learned Township Judge’s order of 
October 30,1937, an appeal was filed in 
the District Court and the ground taken in 
the appeal was that U Tun Tha, as the 
legal representative of the deceased mort- 
gagor was the representative of a party to 
the suit, within the meaning of s. 47, Civil 
P. C., and this question, as to whether the 
mortgagors had atitle to the property or 
whether the property belonged to him, was 
a question relating to the execution, 
discharge or satisfaction of the decree, and 
that consequently his objection must be 
determined by the Court executing the 
decree and a separate suit by him, as 
directed by the learned Township Judge; 

_ would not be maintainable, As I have said, 
this appeal was allowed by the learned 
District Judge; and he reversed the order 
of the learned Township Judge and 
directed the Township Court to hold an 
inquiry into the objection of respondent 
No. 1. This has now been done, and on 
the facts the learned Township Judge has 
found that respondent No. 1 has established 
his title tothe mortgaged property. This 
decision again has been taken on appeal 
to the District Court and has been upheld 
by the District Court, and itis to the last 
sentence of the judgment of the learned 
District Judge to which special attention 


must be directed. This sentence is : 

“The order ofthe Township Court should have 
included a direction thatthe sale of the properties 
held on December 18, 1937 is set aside.” 


‘Consequently, the result of these proceed- 
ings isthat on the application of respon- 
dent No. 1 thesale of the mortgaged pro: 
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perty, as directed in the final mortgage 
decree, has been declared a nullity. That 
is clearly an impossible situation. It is 
not contended that the legal representative 
of a deceased party is not the representative 
of a party, within the meaning*of a. 47,. 
nor is it contended that any-of the authori» 
ties cited by thelearned District Judge in 
the earlier appeal have not been correctly 
decided. Butit is urged on behflf of,the 
appellant that these authorities have no 
application to the present case, and with this 
contention I must agree. Ths learned 
District Judge failed to comprehend the 
distinction between a money decree, which 
is followed by attachment of property and, 
after attachment, sale of that property in 
execution of that decree, and a mortgage 
decree which itsqlf directs that the mort: 
gaged propertyshall be sold. The petition 
of respondent No.1 was to the effect that 
he wasthe owner ofthe mortgaged pro- 
perty and that the original mortgagors 
were not competent to make the mortgage 
and that therefore the mortgage decree — 
was a decree which ought not to have been’s 
made. The question he raised was not a 
question within the ambit of s.47, Civile 
P. O. namely a question relating to thé» 
execution, discharge or satisfaction of the’. 
decree, but was’ an objection to the validity 
of the decree itsefl. In Sanwal Das Ye’ 
Bismillah Begam (1) at p. 481 a Bench of. 
the Allahabad High Oourt said this : ) 
“Tf there is one pointon which we believe the 
is general concurrence of opinion in the High Cour? — 
of India, it is that a Court executing a decree 
cannot take upon itself to alter or vary that 
decree. Its powers are confined to construing a 
decree ' when necessary and executinga decree in 
its terms solong as the law allows the decree to 
be executed. There is an essential difference bet- 
ween the execution of a decree for money by the 
sale of the property andthe execution of a decree 
for sale of property specified inthe decree, In the 
first case any third person can intervene in the 
execution of a decree and show that the decree 
could not be executed against particular property, 
if that property was not the property of the judg- 
ment-debtor, but was the property of the person 
opposing. Similarly, inthe case of a decree for 
money where the judgment-debtor dies, his repre- 
sentative is entitled to oppose the execution of the 
decrees against any particular property by showing 
that that property was not the property of the 
judgment-debtor and was” the property of the 
representative, as for example that it was his 
self-acquired property. That course can be taken 
by astranger ora representative in execution of a 
decree for money for this reason, that a decree 
for money is not based upon any adjudication that 
the particular property, or in fact any property, 
which may subsequently be brought to sale in 
execution of the decree, was the property of the 
judgment-debtor, or property which would be liable 


(1) 19 A 480 (481)¢ A W N 1897, 115, 
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Police in what was a highly confidential 
inquiry. If he was asked if he had heard 
something, he might well have said what he 
had heard without intending to harm Dr, 
‘Bechunarain or without realising that such 
might hart him. In any event, it is diffi- 
cult to base a conviction for a defamation 
when the précise words uttered by the 
accused are not before the Court. As I 
hava stated, no record of Jainarain’s an- 
swer was kept and as the Divisional 
Inspector first gave evidence two months 
after the occurrence he did not pretend to 
remember what the words were. In cross- 
examination three and a half months after 
the occurrence he gave verbatim what 
Jainarain is alleged to have said. It is 
very difficult to accept such evidence hav- 
ing regard to the lapse pf time. Police 
Officers of this kind are always taking 
statements, and I for one find it quite im- 
possible to accept the Divisional Inspector's 
evidence given three and a half months 
afterwards as an accurate statement of 
what Jainarain said. Where a charge of 
defamation is based on an answer to a 
question much turns upon the precise form 
of question and the precise form of the 
answer, If a Oourt is not satisfied on 
thesé matters, it is impossible to maintain 
a conviction. It is mot sufficient for a 
Court to come tothe conclusion that sub- 
stantially something or other was said. 
The Court must be satisfied that certain 
words were used. 

It was contended in this case that Jai. 
narain made his statement on a privileged 
occasion. Some Courts have gone to the 
length of holding that a witness can claim 
absolute privilege; but Dr. Sen has not gone 
as far as that, He has contented himself 
by claiming privilege, In my view it is 
unnecessary in this case to consider these 
questions of law. Upon the state of 
the evidence it is impossible to say 
what precisely Jainarain stated. If ha 
merely answered a question truthfully and 
honestly, then in my view he-could not be 
guilty of defamation, On the other hand, 
if he intended to harm Dr. Bechunarain or 
knew that what he sajd would harm him 
other considerations would arise, It is 
impossible to determine these questions 
without knowing precisely what he was 
asked and precisely, what he answered. 
This is an unfortunate ease in many ways. 
Serious allegations were made by some» 
body against Dr. Bechunarain, but happily 
those allegations have proved to be un- 
founded, In my view, however, Jainarain 
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” e 
cannot be said to have committed an 
offence, and I would, therefore, ‘set aside 
his conviction and sentence and make this 
Rule absolute, If the fine or any portion 
of it has been paid, it should be refunded, 


Shearer, J.—I agree. 
3, Rule made absolute, 


. 
eed 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT ' 
Oivil Revision No. 99 of 1939 
April 9, 1940 
ALMOND, J. O. 
JAI KARAN DASS JITO MAL— 
DEFENDANT—PETITIONER 


vETSUS 

ABDULGHAFOR KHAN, PLAINTIFF AND 

oTapRs—DEFENDANTS—RESPON DENTS 

Custom—Proof—Previous decision, relevancy under 
s. 42, Evidence Act (I of 1872)—Custom (Punjab)—~— 
Zaida village—Transfer by non-proprietor of right 
of residence in building contstructed by himon site 
granted by proprietor—Permission of proprietor, 
necessity of. 

„For the purpose of establishing a custom a pre- 
vious judgment is relevant under s. 42, Evi. Act, 
Tayalmal v. Shandumal (1), referred to, 

The general rale of custom in the Punjab that a 
non-proprietor cannot transfer his right of residences 
in a building constructed by him on a site granted 
by the proprietor without the permission of the 
proprietors applies to Zaida. The existence of a few 
cases in which alienations have gone unchallenged 
is not sufficient to rebut the general rule of custom, 

[Oage-law relied on.] 


O. R. against an order and decree of 
the District Judge, Peshawar, dated Janu- 
ary 20, 1939. 


Sardar Bahadar Sardar Raja Singh, for 
the Petitioner. 
Syed Said Ali Shah, for the Respondent 
(Plaintiff). 
Order. — This is an application for 
revision of the concurrent decrees of the 
two Oourts below by which a decree for 
possession of a shop situated in village 
Zaida was granted to Abdul Ghafur, the 
plaintiff, against Jai Karan Dass and cer 
tain other defendants from whom he ob- 
tained his interest. The sole question for 
decision in this case is whether by custom 
a noo-proprietor, who has built a shop 
on a site granted to him by the pro~ 
prietors of the village, can alienate his 
right of residence therein, for admittedly 
the vendors did not purport to transfer 
the site, Learned Counsel “who appeared 
for the petitioner contended that thare was 
no authority for the propostion laid dowa 
r N 
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; ; 
by the trial Court that the normal rule is 
that a nén-proprietor cannot transfer his 
right of residence without the permission 
of the proprietor. That such however is 
the general rule is laid down in para. 236 
of Kattigen’s Digest of the Customary 
Law in the Punjab. A large amount of 
‘case law is cited under that paragraph, 
some of which I have been particularly re- 
ferred to at the hearing of this case and 
there can be no doubt that that is the 
general rule. The question for decision 
therefore is whether the defendants suce 
ceeded in proving that there was a special 
custom contrary to that general custom in 
the villege of Zaida, The evidence pro- 
duced by the defendants consisted of the 
following facts: 

(1) There was a judgment by a Munsif 
Lala Bakaya Ram in 1890 in which it was 
held that such special custom did exist. 
Many instances in .wbich the custom had 
been exercised ere referred to in that 
judgment but the file does not show that 
any documents regarding those instances 
were ever executed. Learned Counsel for 
the respondent has contended that this 
judgment is irrelevant in the present case, 
as it does not refer to a matter of a public. 
nature within the meaning of s. 42, Evi. 
Act. Learned Counsel for the petitioner 
has referred me to a case reported in 
Tayalmal v. Jhandumal (1) in which in 
a question referring to custom under the 
preemption law a previous decision was 
held to be relevant under s. 42, Evi, Act, 
That appears to me to be the correct in- 
terpretation cf the law and I hold that 
the judgment of Lala Bakaya Ram was 
relevant (2) The defendants produced 
instances of sales by private treaty, four 
mortgages which were unregistered and 
one Court auction in an insolvency pros 
ceeding between the years 1922 and 1934, 
by which non-proprietors had transferred 
their houses. I was also referred by learn- 
ed Counsel for the petitioner to a case 
reported in 96 J. R. in which it was held 
that there was a special custom in the 
village of Sarahai Saleh in the Hazara 
district permitting non-proprietors to trans» 
fer their houses without the permissicn of 
the owners, but a perusal of that judgment 
shows that there was overwhelming evidence 
in favour of the special custom. 

It has been laid down in a number of 
-Panjab cases, in particular Sewa Singh 
v. Ghulam, 82° Ind. Oas. 522 (2), Muham- 

(1) 10 A 545; A W N 1888, 242. 

(2) 82 Ind. Qas, 522; A I R 1923 Lah. 467: 
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mad Din v, Labh Singh, 73 Ind. Oas. 
220 (3) Jaswant Singh v. Tula Ram, 
97 Ind. Oas. 263 (4), Dhuman Khan 
v. Gurmukh Singh (5) and Jhanda Sigh 
v. Shib Dev Singh (6) that the exis- 
tence of a few cases in which*alienations 
have gone unchallanged, is not sufficient to 
rebut the general role of cùstom, In my 
opinion, in the present case, the instances 
where transfers have gone unchallepged 
are not sufficient to rebut the general 
custom, I may say also that the only 
extract from the wajib-ul-are which was 
produced in this Court was that pertain- 
ing to the settlement of 1870 in which 
there is no mention of the special custom 
which is now set up by the petitioner, The 
extracts from the wajibeul-arz of the two 
subsequent settlements were not produced 
at the trial. For these reasons I dismiss 
this application with costs. 
D. Application dismissed. 
(3) 73 Ind. Oas. 220; A IR 1924 Lah. 246. 

ae 97 Ind. Oas, 263; AIR 1926 Lah, 622;27 PLR 


(5) AIR 1936 Lah, 394; 166 Ind. Oas. 157; 17 L 403; 
38 P L R 887: 9 RL 345. 


(6) A I R 1936 Lah. 474; 164 Ind. Cas, 2389 R L 
91 (2). 


PATNA HIGH COURT 
Appeal from Original Order No. 282 
of 1939 : 
July 26, 1940 
Faz. ALI AND MEREDITA, Jd. 
SANTOSH KUMAR BOSH-—APPELLANT | 
versus 
JALADSASHI DEVI— RESPONDENT 

Succession Act (XXXIX of 1925), ss. 283 (c), 258, 
152—Debtor of testator, whether has locus standi to 
object to grant of letters of administration — Testator 
bequeathing movable and immovable property to 
wifeand dying without realsging mortgage decree 
obtained by him — Mortgagor executing fresh mort- 
gage in satisfaction of decree—Mortgage decree is 
movable property—Wife held, entitled ta such pro- 
perty—Hxecution of fresh mortgage by mbrtgagor 
held, fell within description of property given to. 
wife—No question of ademption under s. 152 held. 
arose. 

By no stretch of reagon it can be said: that æ 
debtor of a deceased testator by merely contracting a. 
loan becomes interested in the estate of the deceased. 
within the meaning of 8. 283 (e), Succession Aot., 
He has therefore, no locus standi to object to the 
grant to the letters of admipistration. 


A mortgage decree is a piece of movable property. 
Where a testator bequeathes his movable and im- 
movable properties to his wife and dies without a 
mortgage decree obtained by him having been. 
realised or satisfied, the wife i$ obviously the person 
entitled to claim this specific property, The posi- 
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to his debts, Consequently, when such objection 
is taken before the Court executing a decree for 
mones, that Oourt has power to inquire into and 
decide onany such objection taken to the execution 
of the decree against any particular property. 
Where however the decree is a decree for sale 
under the TeP. Act, (now replaced by O. XXXIV, 
Civil P. O.) the Court executing the decree must 
sell the propertysdecreed to be sold and leave anyone 
objecting to the execution of the decree against 
that particular property to such remedy as he may 
haveby atsuit or by resistance to the possession of 
the purchaser.” 


With these observations I respectfully 
agree. The decisions in Liladhar v. Chatur- 
bhuj (2), Jagar Nath Singh v, Sheo Ghulam 
Singh (3) and Zamindar of Karvetnagar v. 
Mahant Prayag Dossji Varu Trustee of 
Tirumalai Tirupati, etc, Devastanams (4) at 
pp. 438-9 are to the same effect. The 
fecision of the learned District Judge in 
the earlier appeal beforé him was theres 
fore wrong. This decision has been can- 
vassed before me in the present appeal 
and the appellant undoubtedly has a right 
to raise this point now, because the 
decision of the learned District Judge in 
‘he earlier appeal was a decision of a pree 
‘iminary matter directing that the inquiry 
-efore the Township Court should proceed. 
‘he order of the learned Township Judge of 
jetober 380, 1937, directing respondent 
No, 1 to his remedy by a separate suit, was a 
".sorrect order. This appeal is therefore 
allowed, the judgments and decrees of the 
Yistrict Court of Pakokku in Civil Miscele 
saneous Appeals Nos. 1 and 18 of 1938 and 
the judgment and orderof the Township 
Court, dated September 27, 1938, are set 
aside and the sale of the mortgaged pro- 
perty to the appellant, which took place on 
December 18, 1937, is confirmed. The ap- 
pellant must have his costs against respon- 
dent No. Lin all three Courts, Advocate’s 
fee in this Court five gold mohurs. The 
Township Court is now directed to issue 
a sale certificate tothe appellant and to 
take all other necessary steps to com- 
plete the execution of the final mortgage 
decree, 









D. Appeal allowed, 


(2) 21 A 277; A W N 1899, 64. 

(3) 31 A 45; 1 Ind. Oas. T04; 5A LJ745; AW N 
"1908, 288. . 

(4) 32 M 429 (438-9); 2 “Ind. Oas. 18; 19M L J 
401. 
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. 
PATNA HIGH COURT 
Criminal Revision No. 286 of 1940 
July 24, 1910 ` 
Hareigs, O. J, AND SHEARER, J. 
JAINARAIN SINGH—Aocoussp— 
PETITIONER 
versus 
EMPEROR—Oppostre Parry. ; 

Penal Pode (Act XLV of 1860), 3. 499—Defama- 
tion, what constitutes—Conviction for, essentials of 
—Confidential inquiry—Accused asked by Police if 
he had heard anything, merely stating whathe had 
heard—This would not amount to defamation—Accua- 
ed cannot be convicted when precise words used by 
accused are not on record. 

Mere publication of an imputation concerning 
any person does not of itself constitute defamation. 
A person is not guilty of defamation unless he in- 
tends that the words spoken should harm a person 
or knows or has reason to believe that his words 
would harm such persons. 

Where in a highly confidential Police mquiry a 
person being interrogated by the Police merely if 
he had heard anything, states in good faith merely 
what he had heard, the statement would not amount 
to defamation in such circumstances. In any event, 
it is difficult to base a conviction for a defamation 
when the precise words uttered bythe accused are 
not before the Oourt. 

Where a charge of defamation is based on an 
answer toa question, much turns upon the precise 
form of question and the precise form of the 
answer. If a Court is not satisfied on these matters, 
it is impossible to maintain a conviction. It is not 
sufficient for a Court to come to the conclasion 
that substantially something or other was said, 
The Oourt must be satisfied that certain words 
were used. 


Or. R, from an order of the Additional 


Sessions Judge of Muzaffarpur, dated 
April 26, 1940, 


Dr. P. K. Sen and Mr. K. K. Banarji, 
for the Petitioner, 


Messrs. S. N. Sahay and S. M. Siddique, 
for the Opposite Party, 


Harries, C. J.—The petitioner Jainarain 
Singh was convicted by the learned Sub- 
Divisional Magistrate of Hajipur of the 
offence of defamation and sentenced .to 
undergo a term of four months’ simple 
imprisonment and to pay a fine of Rs. 100 
and in default of payment to underga a 
further month's simple imprisonment. He 
appealed and his appeal was heard by 
the learned Additional Sessions Judge of 
Muzaffarpur. The latter affirmed the con- 
viction but reduced the sentence to one 
of two months’ simple imprisonment and 
a fine of Rs. 50. In default of payment 
of this he was sentenced to a further term 
of one month's rigorous imprisonment. ; 

The facts of this case are somewhat 
extraordinary. It appears that an anonymous “ 
letter was received by the Sub-Divisional 
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Officer of Hajipur making serious allegas 
ticns about one Bechunarain Singh of 
village Chak Mohammad. In this letter it 
was said that Bechunarain Singh had 
found his servant boy Dhanukdhari in bed 
with his daughter Janki. This had made 
him so angry that he had caused Dhanuk- 
dhari to be severely assaulted in conse- 
quence of which the latter had died.e There 
was.a further allegation that Bechunarain 
Singh had caused the body to be removed 
to ‘cover up all evidence of the crime. The 
Sub-Divisional Officer very naturally fore 
warded this petition to the Divisional 
Inspector of Police for immediate inquiry 
and report. On October 1, 1939, the Divi- 
sional Inspector examined the petitioner 
Jainarain. It is to be observed that Jai- 
uarain did not appear voluntarily before 
the Divisional Inspector but only appear- 
ed after the chaukidar had been sent 
to bring him to the Police officer. Un- 
fortunately the evidence is far from 
clear as to what happened when Jainarain 
appeared. The Divisional Inspector admits 
that ke made no record of any question 
asked to Jainarain and further made no 
record of what Jainarain told him. In 
examination-io*chief the Divisional Inspec- 
tor merely stated the substance of what 
dainarain is alleged to have said to him: 
but in cross-examination he attempted to 
give verbatim the words used by Jainarain. 

The learned Judge has translated the 
words which the Divisional Inspector in 
cross-examination attributed to Jainarain 
and the wcrds are as follows:— 

“J have come to know that Dhanukdhari was 
found in the same bed with the daughter of Bechu- 
narain, Bechunarain and his men severely assaulted 
him in consequences of which he died. After his 
death whereto they have caused disappearance of 
the dead body he has not come to know.” 

This statement, it is said, was made by 
Jainarain to the Divisional Inspector in the 
presence cf some Police Officers and other 
persons. 

There is no doubt whatscever that noth- 
ifg bad happened to Dhanukdhari as he 
appeared a few days afterwards hale and 
hearty without any trace of injury on his 
body. 

Somehow or other Dr. Bechunarain was 
informed of the answer alleged to have 
been given tothe Police by Jainarain and 
consequently these prcceedings were insti- 
tuted. . The Divisional Inspector in the 

` witness-box was at pains to assert that 
the inquiry which he was conducting was 
‘a confidential cne; If that be so, it is 
somewhat strange that Dr. Bechunarain 
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was given the precise form of words which 
Jainarain is alleged to have used, If this 
inquiry was originally a confidential one, 
some one appears to have heen guilty of 
a breach of confidence by informing other 
persons concerned not only of fhe subst- 
ance of the allegations made but also of 
the precise words. Be that as it may 
Dr. Bechunarain feeling himself aggrieved 
brougbt these proceedings. There can, be 
no doubt that the original allegation made 
against Dr. Bechunarain in the anonymous 
letter was a very serious one. Happily 
the whole matter was cleared up and there 
is now not the slightest reflection against 
the character and integrity of Dr. Bechu- 
narain. 

The question which has to be decided is 
whether on the meterials before the Oourts 
the petitioner could properly be con- 
victed of the offence of defamation. In 
my judgment it is impossible to sustain the 
conviction upon the materials on the ree 
ecrd. Mere publication of an imputation 
concerning any person does not of itself . - 
constitute defamation. That offence is 
defined as follows in s. 499, I, P, C.:— 

“Whoever by words either spoken or intended 
be read, or by signs or by visible representation 
makes or publishes any imputation concerning An 
person intending to harm, or knowing or havin 
reason to believe that such imputation will harm: 
the reputation of such person, is said except in the ~ 
eases hereinafter excepted, to defame that person”. 

Then f-llow a large number of exceptions. 
From this definition it is clear that a 
person is not guilty of defamation unless 
he intends that the words spoken should 
harm a person or knows or has reason to 











believe that his words would harm such 


persons. 

In the present case much depends upon 
the actual question which Jainarain was 
asked by the Police and the form of that 
question is not in evidence. The Divisional 
Inspector stated that Jainarain in answer 
began his statement with the words Ham 
ko malum hua hai; and these words 
suggest that he was asked not what he 
knew of his own knowledge but what he 
had heard. The statement made by Jai- 
narain, if the Divisional Inspector's evidence 
is to be .accepted, suggests that he was 
stating what he had heard, not what he 
knew to be true. lf Jainarain was merely- 
asked if he had heard anything and in good 
faith had stated merely what he had heard, 
it is difficult to hold that such would amount 
to defamation, having regard to the parti- 
cular circumstances of ghis case, namely, 
that he was ‘being interrogated by the 
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tion is not changed, merely because the testator 
during his life time got a mortgage bond executed by 
the mbrigagor in satisfaction of the decree. The 
mortgage bond having been executed during the life 
time of the testator it also satisfies the description 
which applied to the property which was left by 
the testator ® his wife, namely, movable and im- 
movable property. In other words, under the will, 
after the death ofghe testator it is the wife who would 
become entitled to enforce the mortgage bond. Thus, 
no question of ademption under s, 152, Succession Act 
. ariseg in suth a case, 


A. from an order of the District Judge 
of Bhagalpur, dated August 21, 1939. 


Messrs. B. N. Mitter, Bhabananda 
Mukherjee and Ajit Kumar Mitter, for the 
Appellant. 


Messrs. S.C, Mazumdar and Ramanugrah 
Narain, for the Respondent. 


e 

`- Fazi All, J.—This ie an appeal from 
an order of the District Judge of Bhagal- 
-pur overruling the objections of the appel- 
lant to the grant of lettersof administra- 
tion to the respondent. The circumstances 
under which the grant was made were 
these: 

One Babu Prasanna Kumar Mukherjee 
died on June 22, 1924 leaving a will. By 
‘this will he bequeathed all his properties, 
both movable and immovable, in the town 
of Muzafferpur to the respondent who was 
his wife with the condition that after his 
death the said properties would devolve on 
his grandsons. The other properties were 
left to certain other relations, The testator 
died on June 22, 1924 and one Babu 
Upendra Nath Mukherjee, who had been 
appointed an executor under the will duly 
-obtained probate of the will. It appears 
that one of the properties of the testator 
was a mortgage decree for Rs. 4,201 which 
was obtained in the Court of the Sub- 
ordinate Judge of Muzafferpur against the 
father and an elder brother of the appel- 
lant. It is common ground tbat the pro- 

erty in that mortgage suit was situated 
in the town of Muzafferpur and that in 
satisfaction of the mortgage decree the 
testator got a mortgage bond execated by 
Ramanath father of the appellant on 
. January 16, 1922. On the basis of this 
bond the executor instituted a mortgage 
suit before the Suberdinate Judge of 
Muzafferpur. The executor, however, died 
„on November 15, 1938 while the suit was 
still pending and so the respondent applied 
under s. 258 of the Indian Succession Act 
for letters of administration. An objection 
petition was thergupon filed by the appellant 
_against the grant of the letters of adminis- 
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tration to the respondent. The main 
objection was that the respondent was not a 
residuary legates under the will but merely 
a specific legatee of the mortgage decree 
and that the mortgage decree having been 
subsequently adeemed during the life time 
of the testator by the execution of a 


fresh mortgage bond the respondent could. 


not apply for letters of administration. 
The learned District Judge, however, over- 
ruled this objection and granted letters of 
administration to the respondent. Hence 
this appeal. 

In my opinion the appeal is entirely 
without merits, In the first place the 
appellant had no locus standi to object to 
the grant of the letters of administration. 
Section 283 (c) empowers the Judge when 
an application is mede before him for 
grant of letters of administration to issue 
citations calling upon all persons claiming 
to have any interest in the estate of the 
deceased to come and see the proceedings be- 
fore the grant of probate or lettere of admi- 
nistration. In the present case it is difficult 
to hold that the appellant had an interest 
in the estate of the deceased. He was a 
mere debtor and by no stretch of reason it 
can be said that a debtor by merely 
contracting a loan becomes interested in 
the estate of the deceased, In my opinion 
therefore the appellant had no locus standt 
to object to the grant of the letters of 
administration, 7 

On the merits also the appeal must fail. 
Under the will the testator bequeathed his 
movable and immovable properties in the 
town of Muzafferpur to the respondent. It 


is not disputed that the mortgage decree - 


was a piece of movable property and if 
therefore the testator had died without the 
decree having been realised or satisfied, the 
respondent was obviously the person entitled 
to claim this specific property. The posi» 
tion was not changed, in my opinion, 
merely because the testator during his life 
time got a mortgage bond executed by 
the father of the appellant in satisfaction 
of the decree. As the mortgage bond was 
executed during the life time of the testator 
it also satisfied the description which 
applied to the property which was left by 
him to the respondent, In other words, 
under the will, after the death of the 
testator it was the respondent who would 
have become entitled to enforce the mort- 
gage bond. Thus no question of ademption 
arises in the present case. Section 152 


-of the Indian Succession Act lays down 


that if anything which has been specifically 
° N 
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bequeathed does not belong to the 
testetor at the time of his death, or 
bas been converted into property of a 
‘different kind, the legacy is adeemed ; that 
is, it cannot take effect, by reason of the 
subject-matter having been withdrawn from 
the operation of the will. In the present 
` case the decree wes not converted into 
property of a different kind in t&e sense 
that the new property could not satisfy the 
description of the property bequeathed to 
the respondent. As all the movable pro- 
perties in Muzafferpur were left to the 
respondent, it cannot be said that this was 
a case in:which one property was converted 
into a property of a different kind in such 
a manner that the will could not take effect 
by reason of the subject-matter having 
been withdrawn from the operation of the 
will. Besides, as the learned Judge has 
shown, the. respondent had applied for 
letters of administration under s. 258 and 
both under ss. 258 and 234 the learned 
Judge was competent to grant letters of 
administration. 8, 234 applies because, as 
the learned Judge has pointed out, the 
position of the respondent's paternal grand- 
sons, as Tesidvary legatees cannot be 
challenged; and it appears that out of 
the four grandsons two are minors and 
therefore incapable of being granted letters 
of administration and the two major grand- 
sons had filed a petition stating that they 
were unwilling to act as administrators as 
they were studying in Calcutta. As I have 
already said there is no merit in this appeal 
and it must be dismissed with costs, 


Meredith, J.—I entirely agree. 
8. Appeal dismissed. 





_NAGPUR HIGH COURT 
Civil Revision No.161 of 1939 
December 8, 1939 
POLLOCK: J. 
G JANKIPRASAD— APPLICANT 
versus 
BALMUKUND AND ANOTHER 
~—Oppositg Party 
-C. P. Debt Conciliation Act (II of 1933), as. 12, 
15 d) (2), (3)—Agreement under s. 12—Jurisdiction 
of Civil Court to decide whether facta constitute 
40 percent. rule mentioned in s. 12 (1)—Creditors 
agreeing to settlement though not representing 40 per 
cent, of debts entering into agreement—Ezecution of 
-decree of decree-holder not agreeing, if can be post- 
poned under s. 15+(3)—Certificate under s. 15 (1), 
when can be issued—S. 15 (2) when comes into opera- 


tion. 
The Civil Oourts have the right to determine whe- 
4 e 
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ther the special tribunal constituted to oust the 
jurisdiction ofthe Oourts is acting within the ambit 
of its powers or not and the Civil Courts must de- 
cide whether the facts necessary to constitute the 
40 percent, rule mentioned in s.12 (D, C. P. Debt 
Oonciliation Act are present or not. Where if is 
obvious that the creditors agreeing to the settle- 
ment do not represent 40 par cent. of the debts, 
then the agreement reached is nêt an agreement 
under s. 12 at all and it is open to the Civil Courts 
to point this out. The decision of the Small Cause 
Court under such circumstances that the exeeution 
of the decree of the decree-holder who does not 
agree to the settlement under s. 12 (1) will not ibe 
postponed under s. 15 (3) of the Debt Conciliation 
Act must, therefore, be upheld. Sadasheo Rao v. 
Roopchand (1), followed, Janba v, Mannoo (2) and 
170 Ind, Oas. 905 (3), referred to. , 

Section 15 (1), gives the Board power to issue & 
certificate at any time if the creditor has refused to 
accept what the Board considers to be a fair offer 
and it is in no way dependent on the making ofan 
agreement under 8912; if, forexample, there is one 
creditor and he refuses to accept a fair offer, then 
the Board can issue a certificate under s. 15 (1), 
Where sach a certificate is issued, sub-s. (2) comes 
into force and the Oourt shall not allow the plaint- 
iff any costs in the suit or any interest on the debt 
after the date of such certificate inexcess of simple 
interest at 6 per cent, perannum, Sub-s. (3) comes 
into force only when there is an agreement and in 
such a case execution of the decree is postponed, 
but that has nothing to do with the disallowing 
of costs and interest under sub-s. (2). In such 8 case 
s. 15 (2) of the Act applies and not s. 15 @). 
Sadasheo Rao v. Roopchand (1) and Govindramji v. 
Gunaji (4), dissented from. 


C. R. App. for revision of the decree of the 
Court of the Small Causes, Ohandur, dated 
December 16, 1938. 


Mr. J. R. Mudholkar, for the Applicant. 


Messrs. P. P. Deo and W. B. Pendharkar, 
for the Opposite Party. 


Order.—This is a defendant’s applica- 
tion for revision arising out of a suit to 
recover money lent, Thedebt is evidenced 
by a ruzu for Rs. 300 dated September 23, 
1935, and carrying interest at Re. 1-6 
per cent. per mensem, though the plaintiff 
has claimed simple interest only at 10 per 
cent, per annum. The defendant admite 


. ted the debt but contended that there had 


been proceedings before a Debt Conciliation 
Board which resulted in the execution of 
an agreement under - B. 12 of the Debt 
Conciliation Act and.the issue of a certi- 
ficate under s, 15 (1) of the Act against the 
present plaintiff. The defendant therefore 
argued that under s. 15 (2) of the Act he 
was not liable for costs or a portion of 
the interest claimed and that under s. 15 (3) 
any decree in this suit could not be execute 
ed until all amcunts recorded as payable 
under the agreement had deen paid. 

In his application to the Board the 
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defendants mentioned two creditors: the 
present plaintiff to whom Ra. 3,500 odd was 
due and Yeshwant to whom Rs. 477 was 
due. Yeshwant agreed to accept Rs. 450 
payable in ten annual instalments of 
Rs. 45 urftil realisation but the plaintif 
Tefused to accept what the Board considered 
was a fair offer, An agreement between the 
defendant and Yeshwant was executed. 
Now s, 12 (1) of the Act provides that if the 
creditors to whom not less than 40 per cent. 
of the total amount of debtor's debts are 
owing come to an amicable settlement with 
the debtor, such settlement shall forthwith 
be reduced to writing inthe form of an 
agreement. [tis apparent on the face of 
the record and is conceded that the debt 
due to Yeshwant represented far less than 
40 per cent, of the total debts; it was in 
fact about 10 per cent. The Small Cause 
Court held that it was open to the Oivil 
Qourt to enquire whether the Debt Concilia 
tion Board had jurisdiction to make such 
an agreement and, if such enquiry is pere 
missible, then obviously the agreement 
must be held to be invalid. Mr. Mudholkar 
for the applicant has contended that 
s. 16 (b) of the Debt Conciliation Act bars 
any such enquiry and that no Oivil Court 
can entertain an application to execute 
a decree, the execution of which is sus- 
pended under sub-s.(3) of s. 15. 

The facts are somewhat similar to those 
in Sadasheo Rao Y, Roopchand (1) where it 
was found that the Debt Conciliation Board 
hed miscalculated the amount due on a 
mortgage and that if this amount had 
been properly calculated then the creditors 
agreeing to a settlement would not repre- 
sent 40 per cent. of the debts. This Oourt 
held that the Civil Oourts have the right 
to determine whether the special tribu- 
nal constituted to oust the jurisdiction of 
the Court is acting within the ambit of its 
powers or not and that that means that 
the Civil Courts must decide whether the 
facts necessary to constitute the 40 par 
cent, rule mentioned in 8.12 (1) are present 
or not, 
stated that these remarks are difficult to 
reconcile with the statement in Shivdin v. 
Ramratan (3): 

“If the Board had jurigdiction to attempt to effect 
a settlement, then the Oivil Courts would not have 
jurisdiction toinquire whether that jurisdiction was 


properly exercised, and the legality or validity 
of any orders passed in‘the exercise of the Board's 


(1) 19N LJ 142, 

(2) 19 N L J 486, 

(3) I L R (1938) Nag. 489; 170 Ind. Cas, 905; 20 N L 
357;10 R N 85; A I R 1987 Nag, 259, 
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jurisdiction could not be questioned in any Cixil 
Courts on any ground except perhaps fraud.” 

Where it is obvious that the creditors 
agreeing to the settlement do not represent 
40 per cent, of the debts, then [think it 
may be argued that the agreement reached 
is not an agreement undere. 12 at all and 
that it is opento the Civil Oourts to point 
this out. However that may be, the deci- 
sion of the Small Cause Oourt was in- 
accordance with the” decision in Sadasheo 
Raov. Roopchand (1), andI donot think 
therefore that it can be said that itis not 
according to law. The decisicn of the 
Small Cause Court that the execution of the 
present decree will not be postponed 
under s, 15 (3) of the Debt Conciliation Act 
must therefore, be upheld. 

The other point raised is whether the 
plaintiff should be deprived of his costs 
and part of the interest under s. 15 (2) of 
the Act. Ifit was decided in Sadasheo Rao 
v. Roopchand (1) and Govindramjt v. Gunaji 
(4) that no certificate can be issued 
under s. 15 (1) unless an agreement has 
been reached under s. 12 I must respectfully 
dissent. Section 15 (1) in my opinion, 
gives the Board powerto issue a certificate 
at any time ifthe creditor has refused to 
accept what the Board considers to ba a 
fair offer and itis in no way dependent 
on the making of an agreement under s. 12; 
if, for example, there is one creditor and 
he refuses to accept a fair offer, then I 
have no hesitation in saying that the Board 
could issue a certificate under s. 15 (l)e 
Where such a certificate is issued, sub-s. 
(2) comes into force and the Court shall 
not allow the plaintiff any costs in the 
suit or any interest on the debt after the. 
dafe of such certificate in excess of simple 
interest at six per cent. per annum. 
Sub-s. (3) comes into force only when there 
is an agreement and in such a Case execu- 
tion of the decree is postponed, but that has 
nothing todo withthe disallowing of costs 
and interest under sub-s.(2), The Small 
Cause Court, therefore, was correct, in my 
opinion, in holding that s. 15 (2) of 
the Act applied and not s. 15 (3), but it 
failed to carry this view in effect; the 
Court allowed cost and interest in full. 
From the date of the certificate interest will 
be allowed at 6 per cent.per annum only 
and this means that the interest will be 
reduced by Rs. 15-8. The costs must also 
be disallowed. 

Tne result is that there will be a decree 
in the plaintiff's favour for Rs. 3736-6 


(4) 19 N LJ 322. 


a ` 


40 


without coste. Costs in this Court will be 
borne as incurred. 
D. : Revision disallowed. 


PATNA HIGH COURT 
Letters Patent Appeal No, 9 of 1939 
July 29, 1940 
Harergs, O. J. AND Fazi ALI, Js 
, OHANDI MANDER—PLAINTIPE 

i —APPELLANT 
VETSUS 
SITABI BHAGAT anp otaERs— 
DerEnpants—REsPpoNpENTS 

Mortgage—Redemption—Mortgagee from tenant—~ 
Cannot plead that land ia no longer subject to mort- 
gage as result of his own default—Mortgagee in 
possession must maintain possession as against land- 
lord—Dispossession due to his default—New settle- 
ment taken by him from landlord—Character as 
mortgagee is not changed—New lease enures for 
oe of morigagor—Mortgagor is entitled to re- 

eem. 

A mortgagee cannot be heard to say that landis 
no longer subject to a mortgage as a result of his 
own default or of any act on his part. It is the 
clear duty of the mortgagee froma tenant who is 
in possession of the land to maintain his possession 
as against the landlord. He cannot by suffering 
dispossession put an end to thetenancy and then 
proceed to take a settlament of land fromthe land- 
lord. The mortgagee cannot change his character 
as a mortgagee by taking a settlement from the 
landlord ; for if he tock a lease in his own name, 
it must be held in law that he had taken it for 
the benefit of the mortgagor. 

A tenant executed a sudbharna bond of certain 
bhaoli lands in favour of the defendant. Some time 
after the mortgagor died leaving a daughter, and 
later she executed a deed assigning her interest in 
this mortgage bond infavour of the plaintiff. The 
mortgagee who was bound to pay the rent under the 
terma of the mortgage did not do so and the land- 
lord took proceedings under s. 87, Bihar Ten. Act 
‘and took possession of the lands. Later the land- 
lord let out the land to the defendant mortgagee, 
The plaintif brought a suit against the defendant for 
redemption : 

Held, that the plaintiff was entitled to redeem. 
The defendant could not take advantage of his own 
default and plead that he held the land not as 
mortgagee but as a tenant fromthe landlord. The 
new tenancy enured for the benefit of the plaintiff, 
104 Ind, Oas, 644 (2), 144 Ind. Oas. 439 (3) and 71 
Ind. Cas. 1020 (4), relied on, 167 Ind. Oas. 817 (1), 
distinguished, 


L. P. A. against a judgment of Mr. 
Justice Wort, dated January 20, 1939. 


Mr. A.C, Roy, for the Appellants, 
Mr. Sarjoo Prasad, for the Respondents. 


Harrles, C. J.—This isa Letters Patent 
appeal from a decision of Wort, J.,in a 
second appeal. 

The Pplaintiff-appellant brought the suit 
out of which these proceedings arise for 
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redemption of a certain mortgage. The 
suit was decreed by the learned Munsif 
and that decree was upheld by the leagned 
Subordinate Judge on appeal. In second 
appeal to this Court, however, the decrees 
of the lower Courts were set aside and 
the plaintiff's claim dismissed, hence the 
present Letters Patent appeal.. 

On April 16, 1907, one Dahu Mandal 
of village Bath executed a sudbharna bond 
of certain bhaoli lands in Bath and Deofha 
in favour of the defendant No.1, The area 
of the Jands in Bath was 4 bighas 16 kathas 
and of that in Deorha 3 kathas. On 
February 1], 1909 Dahu Mandal borrowed 
a further sum of Rs. 100 and éxecuted a 
new sudbharna bond mortgaging the same 
lands. The consideration for this mort- 
gage was Rs, 295, namely the consideration 
of the previous mtrtgage together with a 
fresh advance of Rs, 100. Some time after 
the execution of this second bond Dabu 
Mandal died leaving a daughter, Mst. 
Dukhni, and later she executed a deed assign- 
ing her interest in this mortgage bond in 
favour of the plaintiff. The plaintiff tender- 
ed to the defendants the amount due 
under this mortgage, but the latter refused 
to accept it, hence the suit for redemption. 

The defence was to the effect that the 
subject-matter of this mortgage had been 
wholly extinguished. It was alleged that 
Dahu had abandoned the village and 
that the landlord had proceeded under 
s. 87, Bihar Ten. Act, and had taken 
possession of the holding. Later it was 
said that the landlords let the lands of 
the 4 bighas 16 kathas of land situate in 
Bath to the defendants and the 3 kathas 
of land situate in Deorha to one Chamroo, 
Accordingly the defendants contended that 
they held the land as tenants of the Jand- 
lords and not in the capacity of mortgagees 
of Dahu now represented by the plaintiff. 

Both the Courts below were of opinion 
that the defendants could not by suffering 
dispossession and taking a new tenancy 
from the landlords change the character 
of their possession as against the original 
mortgagor and his successors-in-title. They 
were of opinion that any new lease or 
tenancy which the defendants took they 
took for the benefit of the mortgagor and 
that the mortgagor of his representatives 
were entitled to redeem. Wort, J., how- 
ever, was of opinion that the proceedings 
taken by the landlords under s. 87, Bihar 
Ten, Act completely destroyed the tenancy 
or in other words the subject-matter of the 
mortgage. That. being so,*there was no 
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subsisting mortgage which could be redeem- 
ed. Accordingly he allowed the appeal 
and dismissed the plaintiff's claim, 

On behalf of the appellant if has been 
argued that the learned Judge of this 
Court has @ntirely overlooked the equitable 
Principlea governing cases of this kind. 
It is true thdb where a landlord takes 
proceedings under s. 87 and enters into 
posegssioh the tenant’s right as against 
the landlord is extinguished unless he 
brings a suit within two years, That is 
laid down in the case of Jagat Mohan 
Prasad v. L. W. Bion (1), a decision of 
Mohammad, Noor, J., which was cited with 
approval by Wort, J. However, that does 
not conclude the matter because in such cases 
the rights as between tenant and landlord 
only are concerned. Thg present case is 
not a case in which the Oourt has to 
consider the rights of landlord and tenant 
but has to consider the rights of the 
mortgagor against the mortgagee. The 
findings in the present case make it clear 
that the mortgagee-respondents did not pay 
the rent though they were under the 
terms of the mortgage bond to do so. 
The consequence of such a default was the 
proceedings by the landlords under s, 87, 
Bihar Ten. Act. In short the finding is that 
the mortgagee-respondente were the cause 
of the proceedings, and once they had been 
taken they took a settlement again from 
the landlords of all the Bath lands. To 
claim these lands now as not being lands 
subject to the mortgage is to claim a 
benefit arising from their own default, and 
this the law does not permit them to do. 
A mortgagee cannot be heard to say that 
land is no longer subject to a mortgage 
as a result of his own default orof any 
act on his part. It appears to me that the 
present case is clealy governed by a Bench 
decision of this Oourt in the case of 
Tali Mahton v. Lekhraj Mahto (2), In 
that case it was held that it was the 
clear duty of the mortgagee from a tenant 
who is in poseession of the land to 
maintain his possession as against the 
landlord. He could not by suffering dise 
possession put an end to the tenancy and 
then proceed to take a settlement of land 
from the landlord. The mortgagee could 
not change his character as a mortgagee by 
taking a settlemenf from the landlord; for 
if he took a lease in*his own name, it must 
be held in law that he had taken it for 

(1) 1937 P W N 23%: 167 Ind. Cas. 817; 9 R P 431; 
3B R 338; AIR 1987 Pat 479. 

(2) AI R 1928 Pat. 17; 104 Ind. Cas. 644. 
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the benefit of the mortgagor. In that casg 
the tenancy had been mortgaged, but the 
landlord treated the tenaney a3 having 
been abandoned. The mortgagee suffered 
dispossession and then took a new lease 
from the landlord. The original mortgagor 
brought a suit against the tenant mort- 
gagees to redeem the property, and this. 
Court held that they were entitled so to 
do. THe Oourt expressly held that the 
mortgagees by suffering dis possession and 
by failing to maintain the original tenancy 
could not gain an advantage. In the 
circumstances, any new tenancy obtained 
by them would be obtained for the benefit 
of the mortgagor. In principle there is no 
distinction in my view between that Bench 
case and the case now before the Court. 
The Bench case was followed by Macpher- 
son, J., in this Court in the case of Abdul 
Jabbar Khan v. Gulab Khan (3). A similar 
decision is the Bench caseof the Calcutta 
High Court, Kamala Kanta v. Ananda 
Chandra Chakraburty, 71 Ind. Oas. 1030 
4). 

| Mr. Sarjoo Prasad has endeavoured to 
distinguish these cases from the present case 
on the ground that in the present case 
the proceedings under s. 87, Bihar Ten. 
Act, completely extinghished the tenant's 
right after two years had elapsed. His 
failure to bring a suit within that period 
deprived him of any rights whatsoever. 
That being so, it is said that the subject= 
matter of the tenancy had gone and that 
a new tenancy had been created. That 
argument, however, does not meet the 
difficulty because the cases to which I have 
referred clearly lay down that it isthe duty , 
of a mortgagee of a tenancy to keep that 
tenancy alive, andif he allows himself to be 
dispossessed and the tenancy to be destroy 
ed and takes a new tenancy, that new 
tenancy will enure for the benefit of the 
mortgagor. That is the case here, and in 
my view thisCourt is bound by the authori- 
ties which I have cited. The view of Wort, J, 
is contrary to these authorities and cannot 
be sustained. 


In the result, therefore, I would allow 
this appeal, set aside the decision of the 
learned Single Judge and restore the 
decrees of the Courts below, The appel- 
lant is entitled to his costs of this appeal 
and of the proceedings before the learned 
Single Judge. 


(3) 14 P L T 294; 144 Ind, Oas. 439; AIR 1933 Pat. 
288; Ind. Rul. (1933) Pat. 236, ‘ 
(4) 71 Ind. Cas, 1030; A I R 1924 Oal. 357. 


ë “ 


42 


° Couneel informs us that the money has 
already been deposited in the Court below 
and no time, therefore, need be fixed. 


` Fazl All, J.—I agree. 
5, Appeal allowed. 


MADRAS HIGH COURT ° 
Second Civil Appeal No. 832 of 1935. 
August 24, 1939 
' BURN AND Stopart, JJ. 
RAMAOHANDRA DEO— APPELLANT 
versus 
KAMOJU BALAJEE AND OTHERS— 
RESPONDENTS 

Madras Estates Land Act (Iof 1908), s. 45—En- 
croachment by ryot, of an occupied land adjacent to 
his holding—Possession for over statutory period 
without payment of rent—Acquisition of title against 
zamindar—Zamindar, if can claim rent for encroach- 
ed area on his detection. 

There is nothing in the Act which enables the 
non-occupancy ryotto prescribe for title to hold the 
land free of rent. Inthe majority of cases the 
zamindaries are not surveyed. There is no demarca- 
tion of the holdings of the various ryots on the 
ground. There isno survey map by reference to 
which the holding can be located. The recorded 
area of the land in the landholder’s books is not 
based on exact measurements nor calculated with 
mathematical precision. It is easy, therefore,for a 
ryot to encroach gradually on unoccupied land ad- 
jacent to his holding and the encroachment may 
pass unnoticed for years. It would be a vexatious 
burden on the landholder ifhe were debarred from 
claiming rent on such encroachments as soon as he 
detected them. The mere fact that the ryots believ- 
ed that they had the full ownership of the land and 
enjoyed it as such for over ihe statutory period 
is not in itself sufficient to give them a title by 
prescription against the eamindar. Adverse posses- 
sion in order to become a basis of title must be 
* brought tothe notice of the true owner. In the same 
way mere non-payment of rent for [a number of 
years does not give right to ryots to enjoy the land 
for ever without paying any rent. |p. 45, col. 2.] 


8.0. A. against the decree of the Dis- 
ie Ccurt, Ganjam, in A. 8. No. £0 of 
1934. 


Messrs. T. R. Venkatarama Sastry and 
T. V. Rajagopalan, for the Appellant. 


Mr. B. Jagannadha Das, for the Respon- 
dents. 


ORDER 


Madhavan Nair and Stodart, JJ.— 
Before disposing of this case, we would 
ask the lower Appellate Court to submit 
specific findings on the following two 
questions: (1) Is the plaint land ryoti 
land within the -plaintiffs zamindari (2) 
-Is it part of the inam of the defendants ? 
The parties are at liberty to adduce fresh 
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evidence if necessary. The findings will 
be submitted within two months from, this: 
date of this order. The parties are at 
liberty to file their objections to the. 
findings within ten days after notice of the- 
receipt of the findings shall Have been 
posted o2 the notice board of the High. 
Court. 

(This second appeal again came on for 
final hearing after the return of ethe 
findings before Burn and Stodart JJ., 
and the Court delivered the following judg- 
ment :) ` 


Stodart J.—This second appeal arises- 
out of a suit for rent under s. 77, Estates 
Land Act, by the zamindar of Bodo: 
Khenidi. The suit proceeded on the 
footing that the land for which rent was 
claimed was 8 No, 532 of Godogovindpur, 
a Village in the plaintiff's zamindari. 
The defendants are: (1) a goldsmith of 
Godogovindpur ; (2) a Brahmin describing’ 
himself as aninamdar of the neighbour- 
ing village on the west called Pattigovind- 
pur which is outside plaintiffs zamindart; 
and (3)a Komati of Naupada, a village 
in the plaintiff's zamindari. Defendani. 
No. 1 filed a written statement, which was 
adopted by defendants Nos. 2 and 3- 
claiming that the field was an enfranchised 
pre-settlement inam land, that defendants. 
Nos. 1 and 3 had bought separate portions. 
from the inamdars, and that the land 
formed part of Pattigovindpur village. It 
was also claimed that defendants had held: 
the land for long over the statutory period 
without paying rent to the samindar, 
Defendant No.1 gave evidence slightly at. 
variance with his written statement. He 
said that defendant No. 2 had purchased 
the portion in his possession by the title 
deed, Ex. I-O. Thistherefore was a new 
case, namely that defendant No. 2 held 
the land by purchase not by inheritance. 
Defendant No. 1 also said that the suit 
land was surrounded on all sides by inam. 
lands of Pattigovindpur. 

The defendants produced title deeds. 
Ex. II series. Exhibit II-O, dated August 
10,1913 is alleged to be the title deed of 
defendant .No. 2 showing that he purchas- 
ed a Certain plot of land called Podoro. 
tope in Pattigovindpur from Nitakaro- 
Pothu. Both vendor and purchaser are 
described as inamdars of Pattigovindpur, 
The field is described by boundaries. 
The description of the eastern boundary 
is in direct contradictiog of defendant 
No. Is statement that the suit land is. 


1840 


surrounded on all sides by inam lands of 
Patwgovindpur. For the eastern boundary 
in Ex. II-C is “the jerayati Podoro and 
inam Podoro of Beno Prohlado.” Exhibit 
I-D, dated July 21, 1898, is the title deed 
of defendant No. 3. Itis asale of inam 
dry land in,Pattigovindpur. The vendor 
describes himselfas an inamdar of Patti- 
govindpur. Here too one of thé boundaries 
cortradicts defendant No.1. The northern 
boundary is “the boundary limit of jerayati 
land of Godogovindpur which is known 
as Budo Thotta.” The title deeds of de- 
fendant No. 3 are Ex. 2 dated March 15, 
1923, Ex. 2-b dated September 4, 1925 and 
Ex. 2a dated July 12, 1927. In Ex, 2 
there are three plots of land conveyed, 
In Ex. 2b oneandin Ex, 2-a two plots. 
The eastern boundary of one of the plots 
in Ex. 2 is described as the jerayati field of 
Krishna Maharana and others, 

No attempt was made in the suit to 
identify the fields as described in those 
sale deeds withthe field in suit. One 
thing is certain. From the description of 
the boundaries in Ex, 2 series, the plots 
of land therein conveyed are not entirely 
surrounded by znam lands of Pattigovind- 
pur. Some of them are bounded on one 
side by fields which are described as 
jerayatt. And the only jerayati land in 
the neighbourhood is the jerayati of the 
plaintifi’s village of Godogovindpur. We 
start therefore with two facts: (1) that the 
defendants’ title deeds which they say 
refer to the suit land have not been proved 
to comprise the suit land; (2) that the plots 
of land described in those title deeds are 
not as stated by defendant No. 1 surround- 
ed by inam lands of Pattigovindpur. A 
third factis establiched by the evidence 
led on the side of the plaintiff, It is, that 
the suit land is jerayati landian Godogovind- 
pur village and entirely surrounded by land 
of that village. 

Theze being the facts of the case, it is 
somewhat surprising to find that in the 
course of the Various trials which this com- 
paratively simple suit has undergone, a 
completely new case was set up on behalf 
of the defendants,. namely that although 
the suit land might be situated within the 
zamindari village of Godogovindpur and 
completely surrounded by lands of that 
village nevertheless it belonged to the 
whole inam villagé of Pattigovindpur and 
had been sold by the inamdars of Patti- 
govindpur to defendants. Out of whose 
imagination this theory was evolved we 
cannot ascertain. We can only say that 
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there isnot a vestige of fact to support tt. 
There is notthe slightest evidence in its 
favour. If in fact there was a piece of the 
whole inam village of Pattigovindpur situat- 
ed inside the limits of Godogovindpur 
that would bea very easy thing to prove. 
No attempt was made to prove it, And 
as we have already said the case of the, 
defendants as set out in defendant No, 18 
evidence was quite different, namely that 
the suit land was entirely surrounded by 
the inam lands of Pattigovindpur, It may 
be conjectured that what gave this ‘new 
and unexpected turn to the case was the 
discovery by defendants on closer inspec» 
tion of their title deeds that in respect of 
some of the fields comprised therein the 
boundaries included jerayati fields, which 
ex-hypothesi do not exist in the whole inam. 
village of Pattigovindpur. 


However that may be, the point on which 
this second appeal has come before us is. 
one of limitation. When the suit was first 
tried in 1930 the Sub-Collector found (a) 
that defendants failed to prove that the 
suit land was part of Partigovindpur and 
(b) that plaintiff proved that the suit land 
formed part of Godogovindpur, was sure 
rounded on all sides by land belonging to 
Gcdogovindpur and was jerayati land. On 
appeal, the District Judge relying on the 
fact that the plaintiff had not stated in 
his plaint that defendants had eneroached 
on the suit lands, held that the burden lay 
on the plaintiff to prove that (a) the suit 
land formed part of his zamindari and 
(b) that the defendants were in occupation 
as tenants. And he remanded the suit for 
retrial directing that the plaint ‘be amended’ 
and the defendants allowed to plead afresh, 
The remand was clearly unnecessary. Plain- 
tiff in his original plaint had stated (a) 
that the defendants were in occupation, (b) 
that they refused to pay rent on demand. 
Defendants had countered with the claim 
thatthe land did not belong to plaintiff at 
all and that they had been in possession of 
it for over the statutory period. On these 
pleadings the parties went totrial, Defen- 
dants did not show that the land did not 
belong to plaintiff and plaintiff proved that. 
it did. Defendants were left therefore with 
the plea of long possession. 


There was sufficient evidence in the casa 
to decide this. The karnam of the village 


examined for the plaintiff stated that des `` 


fendants had been in+ enjoyment of the 
suit lands for ten years. On defendante’ 
side defendant No. 1 who was the only 
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“Witness originally examined deposed the 
suit land had been occupied by defendants 
or their predecegsors-in-title for over 12 
years before suit. First defendant’s title 
-déeds— assuming that they refer to the suit 
land—date from 1923 only. The title deeds of 
-defendants Nos, 2 and 3 date from 1898 and 
. 1913. But there is nothing to show that these 
‘title deeds relate to the suit land. The facts 
of possession for more than 12 years withe 
-out paying rent to the plaintiff was certainly 
not proved. The fact is that this land once 
formed part of a jarge tope within the 
limits of Godogovindpur village and this was 
believed to be inam, that is to say held on 
‘rent-free tenure, but at a special survey and 
settlement of the estate which took place 
‘shorly before suit it was discovered that 
the tope was not inam but in reality jerayati 
land, Hence the new demand for rent from 
the persons in occupation, including these 
-defendants. 

At the retrial no new evidence was led 
except that of defendant No. l's son who 
said merely that the suit land formed part 

-of Pattigovindpur which has been the case of 
defendants from the beginning and which 
‘is demonstrably false. The Sub-Collector 
framed new issues of which only the first two 
are relevant, namely whether the suit lands 
-are enfranchised pre-settlement inam or 
jerayati and whether the plaintiff is debarred 
‘from suing owing to adverse possession by 
‘the defendants. The Sub-Oollector agrees 
ing with his predecessor held that the land 
was jerayati land. But on issue No. 2 he 
made a môt surprising assumption. He 
-declared : 


- “It is in evidence that the inamdars of Patti- 
govindpur had enjoyed this land for a considerable 
‘portion of time as inam and then sold it as such 
-to the defendants.” 


But there was no evidence at all to that 
effect. We have pointed out already what 
defendant No. 1 said in this connection. He 
-6aid’ that he bought lands in the village of 
-Pattigovindpar which his predecessors had 

een, enjoying for a long time. And he said 
that the lands he bought were the suit lands, 
which is of course absurd, because the suit 
lands are not in Pattigovindpur. He may 
have bought lands in Pattigovindpur which 
isa whole inam village and perbaps he has 
good title to them. But he never claimed 
to have bought inam lands inside the village 
of Godogovindpur. The karnam examined 
` a8 plaintiff's witness No. 2 said that he wrote 
-Ex. 2-B (1925) aad Ex. 2-A (1927). He 
did not say that these sale deeds relate to 
the land in suit and this was not proved 
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otherwise. He said also that the lands in 
suit were sold by the villagers of Patti- 
govindpur. He.did not say that the latter 
had enjoyed the suit lands as inam lands. 
There was thus no ground whatever for the 
Sub-Collector’s assumption that there was 
evidence that y 

“the inamdars Pattigovindpur had enjoyed this 
land (č. e. the suit land) for a considerable time 
as inam and then sold it as such to the defendants.” 

The Sub-Collector was wrong in holding 
as he apparently did that there was evi- 
dence—much less proof—that the sale deeds 
produced by the defendants related to the 
suit land. On the contrary the Sub-Collec- 
tor should have held that on the defen- 
dant’s own evidence these sale deeds did 
not refer to the suit lands but to lands in 
the village of Pattigovindpur. However that 
may be the Sub-Oéllector held that the de- 
fendants had prescribed for title against the 
zamindar and dismissed the suit, On ap- 
peal by plaintiff the learned District Judge 
held dismissing the appeal that there was 
evidence that the suit land had always been 
treated as part and parcel of the whole inam 
village of Pattigovindpur and enjoyed as 
such by the predecessors-in-title of the dee 
fendants who conveyed it to the defendants. 
Here again we find the assumptions that: 
(a) the suit land is comprised in the sale 
deeds of the defendants and (6) that the dee 
fendants claimed to be owners of land 
within the limits of Godogovindpur. We 
cannot read this into the evidence led for 
the defendants. Again the learned District 
Judge stated: 

“Tt is admitted that the defendants and their 
predecessors-in-title have been in possession of the 
suit land for a long number of yeare without pay- 
ing any rent to the plaintiff.” 

But that isnot the case, Plaintiff's wit. 
ness, the karnam deposed that defendants 
had been in possession for ten years with- 
out paying rent. The learned District Judge 
however held that plaintiff's suit was barred 
and the plaintiff files this second appeal 
against that decision, The learned District 
Judge did not express any opinion or record 
any finding as to the location of the suit 
land. We have explained that both at the 
first and the second trial the trial Court 
held that the suit land was within the 
limits of Godogovindpwr. The learned Dise 
trict Judge held that even if it was within 
those limits it was impossible to resist the 
plea of a adverse possession set up by the 
defendants, since for more than 12 years 
these defendants had asserted proprietary 
title in themselves adverse tg the zamindar. 
He did not however state on what part of 
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the evidence in the case this finding was 
based. We have carefully gone through the 
evidence in the case which is indeed of no 
great volume and we find not the slightest 
trace of an assertion of a proprietary title 
adverse #0 the zamindar. The plain fact is 
that this land was once part of a tope which 
was mistakenly thought to be an inam tope 
and when the inams in Godogovindpur were 
exgminéd with a view to detect encroach- 
ments it was found that the suit land was 
not inam land. There is no evidence at all 
that the persons in possession of the tope 
set up in themselves a proprietary right in 
the tope adversely to the zamindar, 

As it was not clear from the learned 
Judge's judgment what his opinion was as 
to the exact location and character of the 
suit land we called for a finding on that 
point. The finding is, as*found at both trials 
of the suit, that the land is the jerayati 
land of the zamindar in the village of Godo- 
govindpur. On appeal three points are urged 
on behalf of the respondents. Firet that the 
suit land although situated inside the limits 
of Godogovindpur is nevertheless part of the 
whole inam village of Pattigovindpur. This 
as we have said was never pleaded much 
less proved. We have already said more 
than once that defendants claimed the suit 
land as lying within the village of Patti- 
govindpur. Then it is urged that the learned 
District Judge was right in his finding that 
the defendants had held the land adversely 
to the plaintiff for more than 12 years. We 
have already stated that there is no evi- 
dence at all of this. Lastly it is urged that 
having been in pcssession for more than 
12 years without paying rent the defen- 
dants cannot now be called on to pay rent. 
And this is the only point of law which 
arises for decision in this appeal. We are not 
‘prepared to hold on the evidence that the 
defendants or their predecessors were in 
possession for over 12 years without paying 
rent, but assuming that they were, we 
think that that did not prevent the zamin» 
dar from levying rent when he came to 
know of the occupation of the land. Jera» 
yati or ryott land is land in a zamindari in 
which the tenant has occupancy rights as 
defined in the Estdtes Land Act (I of 1903), 
A ryot who has been let into possession by 
the landholder- or Whose possession is re- 
cognized by the landholder is called an oc- 
cupancy ryot and*has large rights the chief 
of which is that he cannot be evicted except 
on the ground that he has rendered his 
holding substantially unfit for agricultural 
purposes, See*s. 151, 
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A ryot who has not been let into posses- 
sion by the landholder or who has not ac- 
quired the occupancy right by ‘inheritance 
or transfer is a nonsoccupancy ryote And 
he too has valuable rights and privileges 
under the Act. He may make improvements 
on the land without the lanudholder's cone 
sent, (s . 14) He is not liable to pay 
rent for the land in excess of the rent fixed ° 
on the land or if no rent is fixed then a fair 
and equitable rent decided by the Collector. 
(s. 45). And finally he can compel the land- 
holder to grant: him a permanent right of 
occupancy on tendering as premium asum 
equal to two and a half times the rent of 
the land and the landholder is debarred for 
20 years thereafter from enhancing that 
rent. (8, 46). It is only when the provi- 
sions of gs, 45 and 46 have not been com- 
plied with that the landholder has the right 
to evict a non-occupancy ryot by asuit in a 
Oivil Court (6, 163), 

On the other hand the non-oceupancy 
ryot must of course pay rent (s. 45) and 
the rent can be recovered from him by suit 
in the Collector's Court (s.77) and he ean 
be evicted if he fails to discharge a decree 
for rent within a certain time by suit filed 
in the Collector's Court (s.153:, But there 
is nothing in the Act which enables the 
non-occupancy ryot to prescribe for title to 
hold the land free of rent. And having ree 
gard to the conditions prevailing in zamin- 
daries it would be surprising if there ware 
any such provision. For in the majority of 
cases these estates are not surveyed. Taere 
is no demarcation of the holdings of the 
various ryots on the ground. There is no 
survey map by referance to which the hold- 
ing can be located. The recorded area of the 
land in the landholder’s books is not based 
on exact measurements nor calculated with 
mathematical precision. It is easy therefore. 
for a ryot to encroach gradually on un>ceu- 
pied land adjacent to his holding and the 
encroachment may pass unnoticed for years. 
It would be a vexatious burden on the land- 
holder if he were debarred from claiming 
rent on such encroachments as soon as he 
detected them. 

It was somewhat faintly argued by 
learned Oounsel for the defendants that if 
defendants believed that they had the full 
ownership of the land which in itselfis a 
large assumption and enjoyed it as such for 
over the statutory period that in itself is 


sufficient to give them a title by prescrip- . - 


tion sgainst the zamindar. We cannot con- 
cur in this argument. Adverse possession in 
order to become a: basis of title must be 
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‘brought to the notice of the true owner. 
Mere if, for the sake of argument, we grant 
that the defendants actually were on the 
land for ‘over 12 years before suit and the 
evidence of that is not conclusive either— 
‘such occupation did not affect the landholder 
with notice of their claim to be proprietors. 
, For in a zamindari, as it is hardly neces- 
sary to point out, the major portion of the 
land is in the occupation of persos who 
chave.the right to occupy it but not the 
whole proprietary right; who are in other 
words occupancy ryots or persons who hold 
the land in the hope of becoming occupancy 
‘ryots. If such persons wish to prescribe for 
a higher right in the land they must give 
open and unequivocal notice of their inten- 
tion to the landholder. Nor does the mere 
mon-payment of rent for a number of years 
‘amount to such notice since as we have 
pointed out, when a land has been en- 
eroached upon gradually and secretly the 
very fact of its being occupied may very 
“well escape notice. In the result we differ 
from the lower Court. We find that defen- 
dants did not prescribe for title as proprie- 
tors for the simple reason that they never 
asserted any such title. And we find that 
by non-payment of rent for more than 12 
‘years, assuming that such is the fact, they 
did not prescribe for the right to enjcy the 
land for ever without paying rent. We allow 
this appeal and set aside the decrees of 
the Courts below. The appellant will have 
his costs of this appeal and of the suit 
throughout. 


N.B. Appeal allowed. 


a 


PATNA HIGH COURT. 

Appeals Nos. 7&6 of 1937 and 217 and 355 

of 1938 : 

September 26, 1939 

FAZL ALI, AND MEREDITH, JJ. 
Choudhury BIBAUTI 
NARAYAN SINGH AND otaers— 
DEFBNDANTS—APPELLANTS 
versus 
Maharaja SIR GURU MAHDEV 
ASRAM PRASADSAHI BAHADUR— 

PLAINTIFF — RESPONDENT 
Limitation Act (IX of 1908), s. 23—Continuing 
wrong—Where it amounts to dispossession, posses- 
‘sion cannot be recovered after twelve years—Wrong, 
not amounting to dispossession, ripening into ease- 
ment—There is no cause of action—Continuance of 
legal injury and continuance of its injurious effects, 
distinction—No distinction can be made for purposes 
of s. 23 between injury to public and private rights 
—Highway—Village pathway and highway, distinc- 
tion—Oirtl Procedure Code (Act V of 1908), s. 91, 


R e 


BIBHUTI NARAYAN r. MAHADEV ASRAM PRASAD (PAT) 


190 10 


0. I, r. 8—Object, explained—Village pathway, 
encroachment upon—Non-resident landlord of village, 
if can sue for declaration and injunction on half 
of villagers under O. I, r. 8—Doctrine of special 
damage, nature of—Applicability of, tn India-— 
Modes of escape from special restrictions of 8. 91 
—S. 91 confers new right of suit—Obgruction to 
village pathway, if public nutsance—Surt Jor remo- 
val of such obstruction—Whether can be brought 
without proof of special damage—S? 91, if overrules 

. I, r. 8—Suit for removal of obstruction to 
village pathway— Provisions of s. 91 note utilized 
nor special damage proved—What plaintiff must 
prove. 

Where the wrong amounts to dispossession of the 
plaintiff, then, although it may be a continuing 
wrong, the plaintiff cannot recover possession after 
twelve years, because under s, 28, Lim. Act, he 
himself has got no right left which he can en- 
force, Where the plaintiff is Govt. or is represent- 
ing Govt. as inthe case of the Advocate General 
suing in respect of public land in the full sense, 
this period will be sixty years under Art. 149, Lim. 
Act. Where the plaingiff is a local authority suing 
in regard to a public road, the period will be thirty 
years under Art, 146-A, Lim. Act. Where the 
obstruction does not amount to dispossession of the 
plaintif, either because itis not on the plaintifi’s 
land, or because the plaintiff himself has only a 
right of easement, as inthe case of rights of way 
of villagers originating in custom, then in such 
cases, even though the wrong be a continuing 
one, there would be no right of action after twenty 
years (or sixty years in the case of Govt.) where 
the defendant's wrong has itself ripened into an 
easement, and this right of the defendant is one 
subsisting within two years next before the date 
of the suit. [p. £2, cols.1 & 2.} 

{Case-law reviewed } 

Section 23, Lim, Act can only apply where the 
wrong is really a continuing one, and this cannot 
be the case where the encroachment is by an act 
such as the building of a wall, whichis over and 
done with once completed. A distinction must be 
made between the continuance ofa legal injury 
and the continuance of its injurious effects, There 
is nothing in s. 23 upon which to base a distinc- 
tion between public and private rights. Whether 
the wrong is continuing or not must depend upon 
the nature of the wrong itself and not’ upon the 


nature of the right infringed. Rajrup Koer v. 
ane Hussain (4), explained. (p. 49, col. 2;. p. 50, 
col. l. 


[Case-law discussed.} 

Where the privilege to use a road is enjoyed 
only .by one particular section of the community or 
by inhabitants of two or three villages, and not 
by others, the road is not a public road. Such 
ways are not regarded as public ways but private 
ways, and they generally havetheir origin in cus- 
tom. Such a customary way can be converted into 
an ordinary highway after user by the general 
public sufficient to raise the presumption of de- 
dication. But the evidence in support of the public 
claim must be cogent, 125 Ind. Oas, 600 (27), relied 
on. [p. 57, coL] 

[Case-law referred to.) ° . 

Order I, r. 8, isnot intended to allow indivi- 
duals to sue on behalf of the,general public, but to 
enable some of a class, having special interests, to 
represent the rest of the class. It is merely an en- 
abling provision. It no provides new right of 
suit, but merely aright of representation where a 
right of suit already exists, and dhat right of suit 
is provided by the invasion of the special rights of 
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the limited class represented. Adamson v. Arumu- 
gham re and 143 Ind. Oas. 685 (35), reliedon. [p. 

, coh 1. 

Where there are any special rights in the village 
pathways existing in the villagers, as distinct 
‘from the public generally, the landlord of the 
village may well be said to share this special in- 
terest,even though he be not a resident of the 
village, for as owner of the village he will share 
the villagers’ interests inthe public lands of the 
village. Hence, the landlord can sue for declaration 
‘and injungtion on behalf of the villagers under 
O. i, r. 8 when there is an encroachment on those 
pathways, [p. 53, col. 1.) 

The doctrine of special damage is basedon the 
principle of English common law that there can be 
no private action for a public wrong. To give a 
right of suit the wrong must be in some way 
special or peculiar to the person who sues, and it 
is based on the sound rule that no man should be 
harassed by a multiplicity of suits in respect cia 
‘single wrong. English law has never departed 
frcm that principle, and it has been adopted by 
the Courts in Indiaas a matter of equity and good 
-conscience and must govern fheir procedure inthe 
absence of any specific provision of law giving a 
special right of suit in derogation of the general 
principle. It is, however, a doctrine which has got 
two very definite limitations, first, it applies only to 
cases regarding public rights in the full sense. 
Secondly, an invasion of special rights will provide 
a cause of action without special proof of damage, 
for in such a case the law will presume damage. 
The doctrine of special damage, subject to these 
limitations, applies also in India, as it is clear from 
the wording of s. 91, Civil P, O. jp. 61, cols. 1 & 2.| 

It is by reason of these limitations that it has 
been held not to apply to cases of guast-public 
Tights, auch as village roads, and where the plaint- 
iff sues either for himself as a member of the 
limited class of persons having special rights in 
common, oron behalf of that limited class in a re- 
presentative suit under O. I, r. 8, Civil P. O., for 
infringement of those rights. [p. 62, col. 1.) 

(Case-law discussed.) 

There are clearly two modes of escape from the 
special restrictions of s. 91: (1) by proof of spacial 
damage and (2) by proof of the invasion of the 
special rights of a limited class which will give an 
independent right of action. Harrop v. Hirst (40), 
relied on, [p. 62, col. 2; p. 63, col. 1.) 

Section 91 takes away no existing right. It does 
confer a new right, and in express terms, namely the 
right with the consent of the Advocate-General to 
sue for the removal of a public nuisance without 
proof of special damage. That is a right which 
could not exist independently of that section. The 
definition of ‘public nuisance’ in s, £68, I. P. O., 
which is made applicable to the Civil F. O., under 
8. 3 (44), General Olauses Act, is wide enough to 
cover cases of obstruction to village pathways, though 
they may not be public highways in the full sense. 
It is possible, therefore, to bring a special suit 
under s. 91 with the consent of the Advocate-Gene- 
ral for obstruction of a" village pathway, and in the 
absence of any special damage. Itis, however, not 
necessary to resort to the provisions of s, 91 if there 
is any independent right of suit, for having regard 
to the provisions of cl. (2), s. 91 takes away noin- 
dependent right of suif which may exist, and it does 
not overrule the provisions of O. I, r.8 and take 
away any right of suit under O. I, r. 8 even when it 
is a case of public nuisance. 151 Ind. Cas, 263 
(37) and 88 Ind. Cas.§505 (38), relied on. [p. 59, cols. 
1 & 2; p. 62, col42.f 
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In the case of suits such as those relating to ob- 
structions to village ways, ifthe plaintiff does nôt 
utilize the special provisions of s, 91, or prove spe- 
cial damage, but purports to sue under O. I, r. 8, 
he must plead and show (1) that he snes,not on be- 
half of the public generally, bat on behalf of a 
limited and clearly defined class with which he has 
a common interest and a common right of suit; (2) 
he must plead and show that the pathway in question 
is not a public highway in ‘the full sense, in which 
all members of the public who happen to go to the 
place haye equal interest; he must show thatit isa 
way or path of the quasi-public type in which the 
class he represents has got special rights as distinct 
from thoge of the public generally. [p, 63, col 1.] 

[Case-law reviewed.] 


As, from the decision of the Additional 
Sub-Judge, Arrah, dated July 23, 1937. 


Messrs. L. K. Jha, and G, P. Shahi (in 
No. 786), Messrs. N, N. Sinka and Harinan- 
dan Singh({ in No, 217) and Mr. Harinandan 
Singh (in No. 355), for the Appellants. 


Mr, Harnarain Prasad (in No. 786), 
Messrs. M. N. Pal and P. Jha (in No. 217) 
and Mr. Syed Ali Khan (in No. 355), for 
the Respondents, 


Meredith, J.—It has been deemed 
advisable to take these three appeals 
together, as similar questious arise for 
decision in each. They are questions of 
considerable importance, and in regard to 
which there is not only no authoritative 
decision of the Patna High Court but the 
case-law in India appears to be ina state 
of confusion. All three appeals are 
by defendants and arise out of suits 
for removal of encroachments on village 
roads. 

No. 786 is an appeal from a decision of 
the Additional Subordinate Judge of Arrab, 
dated July 23, 1937, confirming: a decision ' 
of the Munsif, First Court, Arrah, dated 
September 26, 1935. The respondent, the 
Maharaja Bahadur of Hathwa, sued the 
appellants for recovery of possession over 
certain parcels ofland situatedin Mauza 
Kurmurhi, after a declaration that-the 
defendants had no right to cultivate those 
lands, and praying for a permanent injunc- 
tion restraining the defendants from 
encroaching upon the lands in question, 
The plaintiff sued as 16 annas proprietor 
of Mauza Kurmurhi, andthe suit was in 
respect, of portions of plots Nos, 1600, 
1422 and 708. All these plots were recorded 
in the gair mazrua am khata, No. 1600 being 
entered as daggar, No, 1422 as rasta and 
No. 708 as karha (water channel). It was 
alleged that the defendants, in Asarh 1310 
F, bhad unlawfully amalgamated certain 
portions of these -plots with their owh 
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dands, and had brought them under cul- 
tivation. „Subsequently to the filing of the 
plaint, the plaintiff asked for permission of 
the Court to sue in a representative 
Capacity under the provisions of O, I, r. 8, 
Civil P. O., and the Court, having granted 
. permission, issued notice, as required by that 

rule by publication in the Provincial Official 
Gazette, The plaintiff's casein this regard 
was that by obstruction of the “daggar, 
rasta and karha much mischief had been 
done to the plaintiff and to the public at 
large, He sought tosue not only in .his 
capacity as landlord, but also as represent- 
ing the public. 


The appellants, in defending the suit, 
claimed that it was not maintainable by 
the plaintiff, and thatthe claim was also 
barred by limitation, as they had been in 
cultivating possession of the disputed 
lands for much more than twelve years. 
Other pleas were also taken, which are not 
pow material. The first Court held that 
the lands in question had been formerly 
daggar, rasta and karha but the defen- 
dants had beenin cultivating possession 
of them for more than twelve years before 
the suit. The plaintiff's claim as landlord 
must therefore fail. It held however that 
asthe plaintiff had sued in a dual capacity 
he was entitled to maintain the suit under 
O. I,r.8 in a representative capacity, 
and as the encroachment amounted to the 
obstruction of public paths and ways, the 
plaintiff, as a member of the public, hada 
right to have the encroachments removed 
irrespective of the length of user by the 
| defendants, because the encroachments were 
continuing nuisances, and B. 23, Lim. Act, 
was applicable. He purported to base his 
finding on the decision in Bhagwan Dutt 
v. Asharfi Lal (1) and accordingly decreed 
the suit, . 

In appeal the Subordinate Judge upheld 
these findings. He also held that the 
plaintiff was entitled to sue under O. I, 
T. 8 and that as the encroachments amount- 
ed to obstruction of public pathways, s. 23 
Lim. Act, was applicable, and the suit was 
not barred by limitation, It was argued 
before him that on his findings the obstruc- 
tion amounted to a public nuisance and 
consequently the plaintiff could not sue, 
except in accordance with the provisions of 
s. 91, Civil P. O., after obtaining the cone 
sent of the Advocate General. The learned 
Subordinate Judge however thought that 


- () A IR1934 Pat. 34; 146 Ind, Cas, 408; 6 R P 
60. 
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this was not necessary in view of the 
provisions of cl, (2) of s. 91,as the Pigintiff 
had an independent right of suit in view 
of bis dual capacity as landlord of the 
village, he having filed the suit, because the 
encroachments interfered with “his rights 
as landlord as well as with those of the 
entire public. So far asthe first right was 
concerned, all that was necessary was 
compliance with the provisions of 0. I, y. 8, 
and that had been done. He held that. 
the fact that the plaintiff wasnot a resident 
of the village, did not prevent him from 
maintaining the suit on behalf of the 
public of the village. In this second 
appeal weare nolonger concerned with 
the karha plot No, 708, as the appeal is 
confined to the lands forming part of plots 
Nos. 1600 and 1422, which were both roads. 
The same two points, and those two only, 
are again raised in second appeal, 
namely that the suit was not maintain 
able by the Maharaja asframed, and that 
the claim was in any case barred by limi- 
tation. 

Second Appeal No, 217 of 1938 is from 
a decision of the learned Additional District 
Judge of Shahabad, dated December 23, 
1937, confirming a decision of the Munsif, 
Second Court, Arrah, dated September 2, 
1936. The suit was for removal of an 
alleged encroachment on a village lane, 
said to have been made by the defendants 
on February 10,1935 by erecting compound 
walls thereby narrowing the lane and 
causing inconvenience to the public. Here 
again the plaintiff asked that the suit 
should be treated as one under O. I, 7.8 
Civil P. O. This was allowed, and notice 
was ‘issued by publication in the Provincial 
Gazette, The contesting defendant claim- 
ed that the land belonged to him, had 
been in his possession for a long time, 
and the-compound walls had been in their 
present position for more than twelve 
years. It was denied there had been any 
encroachment on the lane or any incon: 
venience caused to the public, 

The first Court held that the defendants. 
had encroached upon the village lane to. 
the extent of 6 dhurs and 34 dhurkis, and 
the disputed walls had been constructed. 
on February 10,1935, as alleged by the 
plaintiffs. It held that the lane in question 
was a “village public lane”. and carts 
used to pass through if. It was settled 
law that in a village lane, as distinguished 
froma public highway, special damage 
need not be proved. Moreover, the suit 
was properly framed undér 0. I, r. 8, 
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Civil P.O. The suit was not barred by 
limitation on the findings and moreover 
the “encroachment upon a public lane was 
a continuing wrong. On appeal by de- 
fendant No. 1 the Additional District 
Judge upheld these findings, although 
with regard to the question of special 
damage he éxpressed himself somewhat 
differently as follows: ` 

“The sait having been brought by the plaintiffs 
under O, I, r. 8, Civil P. C., as residents of village 
Gidha, and the encroachment upon the public lene 
being necessarily a cause of inconvenience to 
all villagers, there is special damage to the 
Plaintiffs, and so they are entitled to bring the 
suit,” 

Second Appeal No, 355 of 1938 is an 
almost precisely similar case. It is an 
appeal by defendants Nos. 1 to 4 from a 
decision of the Additional District Judge 
of Shahabad, dated November 25, 1937, 
affirming a decision of the Munsii of Arrah, 
dated September 30,1936. This also was 
a suit under O. I, r. 8, Civil P. O.. brought 
by the plaintiffs, as representing the 
public, for removal of an alleged encroach- 
ment on a portion of plot No. 2085 in 
Mauza Khadaon Bujrug, which was said 
to be a public thoroughfare. A permanent 
injunction was asked for restraining the 
defendants from encroaching upon the 
thoroughfare. The defendants contended 
inter alia that there was no encroachment, 
that the plaintiffs had no locus standi to 
bring the suit without the permission of 
the Advocate-General under s. 91, Civil 
P,O. and thatthe suit was barred by 
limitation. The house of the defendants 
being old and built of mud fell down, 
They therefore demolished it and recon- 
structed a brick house on the old site 
confining . themselves to the limits of the 
old house. The finding was that plot No. 
2085 was a public rasta, and the de- 
fendants had encroached upon that rasta. 
Reliance was once more placed on Bhagwan 
Dutt v. Asharfi Lal (1) fora finding that 
the encroachment was a continuing wrong, 
and so no question of limitation arose, In 
appeal the Subordinate Judge also held 
that there had been an encroachment on the 
gair mazrua am pathway, plot No. 2085, 
and observed that nò other point had been 
pressed in the appeal which was” therefore 
dismissed with costs. 

The points that arise in these cases are 
(1) the exact nature, Scope and application 
of e. 91 and O, I., r. 8, Oivil P, O.; (2) the 
application of the doctrine of special 
damage to India ; (3) thenature and scope 
. of representative ‘suits regarding obstruc« 
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tions to highways, village ways and pathe 
ways; and (4) the law of limitation appli- 
cable to such suits. I propose to consider 
first the question of limitation. Bhagwan 
Dutt v. Asharfi Lal (1) is single Judge case, 
and no Division Bench case of the Patna 
High Court, in which the question hasbeen | 
considered, has been cited atthe Bar, In 
the cage cited, Kulwant Sahay, J. held that 
no length of user can justify an encroach: 
ment intoa public way, as such encroach- 
ment isa continuing wrong; and, as s,-23, 
Lim. Act, is applicable, no question of 
limitation arises. He noticed the decision 
of the Madras High Oourt in Municipal 
Commissioners v. Sarangapani Mudaliar (2) 
where it was held that the defendant, who. 
had encroached upon a public highway 
adjoining his house, bad acquired a right 
by adverse possession, and the plaintiff's 
action was barred by limitation. But he 
pointed out that the Calcutta High Court, 
in Nazimullah v. Wazidulla, 29 Ind, Oas. 
385 (3) had held that wrongful interference. 
with aright of way constitutes a nuisance 
and is a continuing wrong under s. 23, 
Lim. Act, and in that decision the Oal- 
cutta High Court was following the decision 
of the Privy Council in Rajrup Koer v. 
Abdul Hossain (4). 

The argument put forward on behalf of 
the appellants is, first, that a distinction 
must be made between encroachments 
upon public highways and upon village 
pathways. In the first case, we are dealing 
with full public rights which have their 
origin in dedication, or upon the principle 
of alost grant. In the second case, the 
right is of a semi public nature, *commonly 
having its origin ia custom and being of 
the nature of an easement. It is said 
that this difference was not considered 
by Kulwant Sahay, J., and must give 
rise to a distinction, for where an easement 
can be acquired, it can also bs extinguished, 
Secondly s. 23, Lim, Act, is clear in its 
terms. Itruns as follows; 

“In the case of a continuing breach of còn- 
tract and in the case of a continuing wrong in- 
dependent of contract,a fresh period of limitation 
begins to run at every moment of the tims during 


which the breach or the wrong, as the case may 
be, continues,” 


Upon its terms it can only apply where 
the wrong is really a continuing one, and 
this cannot be the case where the encroach- 
ment is by an actsuch ag the building of a 

(D19 M 154. 
Ae 29 Ind. Oas. 335; A I R 1916 Oal, 733, 210 LJ 
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wall, which is over and done with once 
completed. A distinction must be made 
between ` the continuance of a legal injury 
and the continuance of its injurious effects. 
There is nothing in s. 23 upon which a 
distinction can be made between the case 
of encroachment upon private land and 
upon publicland, andifin the one case 
limitation will run, tkere is no “reason 
why-it shculd not also run in the case of a 
precisely similar act committed upon 
public land, there being, in short, nothing 
in s. 23 upon which to base a dite 
tinction between public and private 
tights. Whether tke wrong is con- 
tinuing or not must depend upon the 
nature cf the wrong itself and not upon 
the nature of the land over which it ia come 
mitted. It must beconceded that théré is 
ecnsiderable force in this argument. The 
distinction sought to be made has in fact 
received judicial recognition from the 
Calcutta High Oourt itself in Brojendra 
Kishore v. Sarojini Roy (5), where it was 
observed : 

“Where the wrongful act produces a state of affairs 
every moment's continuance of which is a new tort 
a fresh action for the continuance lies, for there is 
a real distinction between continuance of a legal 
injury and continuance of the injurious effects of a 
legal injury.” 

In Ashutosh Sadhukhan v. Corporation of 
Calcutta, 49 Ind. Cas. 93 (6), wherea portion 
of astreet vested in the Calcutta Munici» 
pal Corporation, and a platform had been 
built by the plaintiffs about half a century 


before the suit as an integral part of 
their building, it was beld that the 
tight of the Municipal Corporaticn to 


that portion of the street, which was occu- 
pied by the wall of the platform, was barred 
by the provisions of Art, 146-A to Sch, I, 
Lim. Act. The erecticn of the platform was 
nct a continuing wrong, and limitation was 
not saved by the provisions of s. 23, Lim. 
Act, as the injury was complete on tke 
erection of the platform. It isto be noted 
that the decision in that case was based 
on the funding that the Municipal Oorpor- 
ation had been dispossessed ; as the land, 
upon which the wall of the platform stood, 
had fcrmerly belongéd tothe Municipality 
aa the owner thereof, the injury was found 
to be complete on the erection of a wall, and 
so there was no continuing injury within 
the meaning of the staiute. The effect 
might continue, but that could not extend 


the time of limitation. 

r (5, 20 O WN 481; 31 Ind. Cas. 242; 22 O L J 283; 
A1 R1916 Cal. 75L © | 
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In Sarat Chandra Mukherjee v. Nerode 
Chandra Mukherji, 156 Ind. as. 


390 (7), a case of 1935, it was held 
that where the plaintiff had a right 
to use certain land as a pagsage, and 
sheds had been erected obstructing his 
passage way, there was a continuing wrong, 
and s: 23, Lim. Act, was applicable in the 
case of a suit for removal of the sheds. It 
should be noted that in this case there was 
no question of any public way, Section 23 
was found applicable despit the fact that 
it was & private way, the passage way 
being jointly owned by the parties. The 
learned Judges referred to the Privy Council 
decision in Rajrup Koerv, Abdul Hossain 
(4), and the decision in Nazimullah v. 
Wazidulla, 29 Ind. Oas. 385 (3), the very 
eases which were@relied upon by Kulwant ` 
Sahay, J., in the case in Bhagwan Dutt v, 
Asharfi Lal (1).` They distinguished the 
case in Ashutosh Sadhukhan v, Corporation 
of Calcutta, 49 Ind. Cas, 93 (6), on the 
groundthat | 

“thé real reason of the decision appears to have been 
that the platform having been in existence for fifty 
years, the Municipality had lost their right to the 
land on which it stood, and there was therefore no 
continuing wrong.” 

This decision is a little difficult to follow, 
since if the Municipality could lose its 
rights in the land, apparently so could 
the plaintiff his rights in the common 
passage way. No doubt where aright is 
completely extinguished there is no quese 
tion of any wrong continuing. The matter 
was considered by the Lahore High Oourt 
in 1935 in Moti Ram v. Hansraj, 162 Ind, 
Oas. 303 (8). A house had been built by 
the defendants so as to interfere with the 
Plaintiff's right of light and air, and this 
was held to be a continuing wrong, as 
every day the building obstructed the flow 
of light and air. Reliance was once more 
placed upon the Privy Oouncil decision in 
Rajrup Koer v. Abdul Hossain (4) and upon 
Nazimullah v. Wazidulla, 29 Ind. Oas. 385 
(3). Ina Madras case, Muthalagappa Chettiar 
v. Navaneetheswara (9), where the plaintiffs 
had a right toa flow of water as an eases 
ment, and the defendants obstructed the 
channel preventing ‘the plaintiffs from 
irrigating ‘their lands, it was held that whe- 
ther the principle of continuing wrong 
could be applied to obstruction of a right 


(7) 156 Ind. Cas, 390; A'I R 1935 Cal. 405;7R O 
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of way or not, there could be no doubt 
that Wi did apply -to cases of interference, 
with a water course, and once more reli- 


ance was placed upon Rajrup Koer v. Abdul: 


Hossain (4), The learned Judge observed : 

“It hag no Soubt been sometimes stated generally 
that whenever a permanent state of things has 
been brought abofit there is no-scope for the appli- 
cation of s. 23, Lim, Act.” 

He pointed out that this theory could not 
apply where, (as in that case) even if a 
permanent state of things had been brought 
about, it had been done on the defendant's 
own land, so that there was no scope for the 
applicability of the doctrine of title by 
adverse posession. It should be observed 
that here also there was no question of 
any public right but only of an interfer- 
ence with the right of the plaintiffs, 
Sreemati Soojan Bibi v. SRamed Ali (10), 
is another case where it was held that an 
obstruction of the plaintiffs’ private right 
of way wasa continuing wrong ands. 23 
was applicable. This case simply followed 
Punja Kuvari v. Bai Kovar (11), which in 
turn was based on the Privy Council case, 
Rajrup Koer v. Abdul Dossain (4). The 
other case so frequently referred to in the 
decisions, Nazimullah v. Wazidulla, 29 
Ind. Cas. 385 (3), was also based upon 
Rajrup Koer v. Abdul Hossain (4). It was 
not in respect of a public road. The 
plaintiffs merely alleged interference with 
their right of way, which was the only 
means of access to their land. In this case 
it was expressly held that, what their 
Lordships of the Privy Council had laid 
down with regard to obstruction of a water- 
courss, must apply to an obstruction toa 
right of way, and that wrongful interfer- 
ence with a right of way equally constituted 
a continuing nuisance. 

Thus, all these cases really base them- 
selves on the authority of the Privy Council 
in Rajrup Koer v. Abdul Hossain (4). But 
it has never been stated clearly anywhere, 
even in Nazimullah v. Wazidulla, 29 Ind. 
Oas. 385 (3), on what basis of principle 
the obstruction of a right of way is held 
to bea continuing wrong, and how what 
was laid down with reference to the 
flow of water must also apply to a right 
of way. At best these cases all’seem to 
have proceeded merely’ upon the principle 
of analogy. Unfortunately, if the Privy 
Council decision be ‘closely studied it is 
seen that thereis no strict analogy; for, 
in Rajrup Koer v, Abdul Hossain (4), there 
was manifestly and patently a continuing 

aO LOW N 96, ° 
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wrong. In that case the plaiatif was 

found to have a right to take water flow- 

ing through a channel on the deféndant's 
land. The defendant had interfered with 

that right by making a number of dams 

and cuts in the channel, and diversions 

from it. The plaintiff succeeded in the. 
Courts below with regard to all of these 

interferences, except two channels cut in 

the side of the water course to draw -off 

water. Some hollow palm trees were placed 

to: draw off water to the defendant's land, 

It was only in respect of these two inter- 

ferences that the case came before their 

Lordships of the Privy Oouncil. Neither 
of them was obstruction strictly speaking 

and by both of them the defendants were 

continuously drawing of, from day to day, 

the plaintiff's water, so that in fact, when- 
ever the defendant drew off water through 

these diversions, he was in fact stealing 
plaintiff's water and committing a fresh 
wrong. It was in such circumstances merely 
that their Lordships observed that the 
obstructions which interfered with the flow 
of water to the plaintiff.s mahal, were in 
the nature of continuing nuisanees as to 
which the cause of action was renewad 
de die in diem, solong asthe obstructions 
causing such interferences were allowed to 
continue, and indeed, they said, s, 23 of the 
Statute contained express provision to that 
effect, The case was therefore actually not 
analogous with the case of obstruction to 

a right of way, and it was moreover a case 

where what the defendant had done was 
done on his own land, so that there was no 
question of his acquiring any title by ad. 

verse possession. It is not at all clear 
therefore on what legal basis the decisions 

with ragard to rights of way have proceeded., 

Taey may be right or they may be wrong, 
but they are not supported by the Privy 

Council decision upon which they all pro» 

fess to rely. 

_It seems to me therefore that in deter- 

mining whether the doctrine, which as I 

have noticed has not been universally 

adopted, (as for instance in the decision in 

Ashutosh Sadhukhan v. Corporation of Cal- 
cutta, 49 Ind. Oas. 93 (6), is right or wrong, 

it is necessary to go back tothe Lim. Act 

itself and endeavour to find some logical 

principle upon which the mitter can be 

determined. One thing is clear; whatever 

that principle may be it has nothing to 

do with the question whether the right 

interfered with is public, quasi-public or 

private. There is nothing in s, 23 which 

would justify any such distinction, and, as [ 
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have noticed, many of the cases, where 
s. 23 has been held applicable, are cases 
of private right. Is there then any justi- 
fication for holding that if I trespass upon 
and cultivate a man's land, I can acquire 
title by adverse possession, but for some 
.Teason if I trespass upon land over which 
another man has a right of way it is 
a continuous wrong so long as “the tres- 
pass continues ? Certain points occur to the 
mind at once. Trespass or obstruction may 
in’ some cases be continuing wrongs and 
in some cases they may not be, Under 
Art. 37, Sch. J, Lim, Act, three years’ 
limitation from the date of obstruction is 
provided for suits for compensation for 
obstructing a way or watercourse. Similarly, 
under Art. 39, Bch. I, three years’ limitation 
is provided for suits for compensation for 
trespass upon immovable property. Mani- 
festly itis here contemplated that obstruc- 
tion and trespass are nct continuing wrongs. 
Presumably these Articles contemplate 
single acts of obstruction or trespass which 
are not continued. 

If however the trespass cr obstruction is 
continued by the wrong-dcer in the sense 
that it is not abandoned—where for instance 
the trespasser goes on asserting acts of 
possession over the land by cultivation, or 
the obstructionist continues inhabiting the 
house built or using the water diverted, 
and so on—then clearly the case is quite 
different: the wrong ccntinues, and s. 23, 
Lim. Act, gives rise continuously to fresh 
pericds of limitation, Is there then a per- 
petual right cf suit under s. 23? The 
answer is clearly, no, when the trespass or 
obstruction by lapse of time themselves give 
rise to rights under Part IV of the Act 
which weuld thereby put an end to the 
wrong. For, if the wrong ceases tobe a 
wrong it cannot be said any longer to con- 
tinue. Such rights may arise by way of 
easercent under e, 26(1) in twenty years, 
or against Govt. under s. 26 (2)in sixty 
years, Or they may arise in the case of 
trespass after twelve years under s. 28 read 
with Arts. 142 and 144, or after sixty years 
in tke case of Govt. under Art. 149%. After 
the expiry of these periodsthe defendant 
himeelf has acquired aright of easement, 
or the plaintiff's right to possessicn has 
become extinguished under g. 28, and there 
is no further right of action for pogsession 
or for. removal of the obstruction despite 
the provisions of £. 23. 

The position now becomes quite clear. 
Where the wrong amounts to disposses- 
sicn of the plaintiff, then, although it may 
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be a continuing wrong, the pleintif cane 
not recover possession after twelve fears, 
because under s. 28, Lim. Act, he himself 
has gotno right left which he can enforce. 
Where the plaintiff is Gavi. or is 
representing Govt., as in the case of the 
Advccate-General suing in respect of public 
land in the full sense, this period will be 
sixty years under Art. 149, Lim. Act. Where 
the plaintiff is a local authority suing in 
regard to a public road, the period will be 
thirty years under Art. 146A, Lim. Act, 
Where the obstruction does not amount to 
dispossession of the plaintiff, either because 
it is not on the plaintifi’s land, or because 
the plaintiff himself has only a right of 
easement, as in the case of rights of way of 
villagers originating in custom, then in 
such cases, even through the wrong bea 
continuing one, there would be no right of 
action after twenty years (or sixty years in 
the case of Govt.) where the defendant's 
wrong has itself ripened into an easement, 
and this right of the defendant is one sub- 
sisting within two years next before the 
date of the suit. 

It will be observed that all this is quite 
in accord with the doctrine that obstruc= 
tion of a public or village path is a contie 
nuing wrong just solong as the wrong-doer 
is associated with the obstruction, but it is 
so only unless and until the wrong-doer 
has himself acquired a right which rendere 
his action no longer a wrong. ‘Though this 
is so, there will clearly be no right of suit 
where the continuing wrong has ceased to 
be awrong. After that happens, there can 
be no right of suit, except perhaps for com- 
pensation forthe last injury suffered while 
the act was still wrongful, if brought within 
three years of that injury, under s. 24, 
Lim. Act, read with Art. 37 or Art. 39. It 
is impossible on the materials before us 
to come to any finding as to whether upon 
these principles the plaintiff's rights are 
barred by limitation in the present cases, 
because the matter has not been considered. 
in this aspect by the Courts below and the 
necessary findings of fact are not there, No 
remand is however necessary, because, as 
I shall presently show, all the suits must 
fail and the appeals succeed upon the other 
grounds with which'I am about to deal. 

I now turn to these other points, It has 
been pointed out in Second Appeal No. 786 
of 1937 that the learned Subordinate Judge 
was guilty of confusion of thought in apply- 
ing the provisions of cl. (2) of s. 91, Oivil 
P. C., because of the plaintiff's dual capa- 
city as landlord, for. though he might have 
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sued also as landlord, that claim was clearly 
barred by the twelve years’ rule. of limita- 
tion, "Therefore the suit could succeed, if 
it succeeded at all, only in virtue of the 
plaintiffs claim in his representative capas 
city whatever that might be. It is next 
argued on the pleadings that the plaintiff 
had sued as representative of the public 
generally, and not as representative of the 
villagers ‘Salone, and as having some exclu- 
sive common interest with the villagers 
within the meaning of O. 1, r. 8, Oivi P, 
O. The references in the plaint were to the 
tights of the public generally and not to 
any particular rights of the villagers, as 
distinct from the rights of the public at 
large. Further it is argued that even had 
the plaintiff sued as representative of the 
villagers, he had no common interest with 
them in the subject-mattér of the suit as 
necessitated by O. I, r, 8, and the suit 
must fail on that ground. With this last 
contention I cannot agree, because it seems 
to me that, if there are any special rights 
in these village pathways existing in the 
Villagers, as distinct from the public gener- 
ally, the landlord of the village may well 
be said to share this special interest, even 
though he be not a resident of the village, 
for as owner of the village he will share 
the villagers’ interests in the public lands 
of the village. 

Upon the view that the plaintiff in this 
case sued as a member of the public, and 
not as a member of a limited class or com- 
munity, it is said thats, 91 (1) is clearly 
applicable, and the suit can only lie in 
accordance with its provisions and with the 
consent of the Advocate-GeneraL Having 
regard to the definition of ‘public nuisance’ 
in the Penal Oode, which ia applicable 
under the terms of the General Clauses Act, 
the obstructions being to public paths, are 
public nuisances irrespective of the fact 
whether these paths are used by the public 
generally or only by people in the locality, 
The plaintiff as a landlord has no subsist- 
ing right of suit, since limitation must 
defeat that claim. On the other hand, if he 
sues as a Member of the public for the 
removal of a public nuisance, s. 91 provides 
a bar, and O. I, r. 8 gives no separate right 
of suit in itself. There, being no separate 
right of suit, cl. (2) of s. 91 cannot help the 
plaintiff. Order J, r. 8 gives no right of suit, 
but only a right of representation where 
there is already a right of suit, and in any 
case O. I, r, 8 cannot override s. $l. 
Clause (2) of s, 91 might give the plaintiff a 
right of suit if he’ had pleaded and proved 
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special damage, but he has neither pleaded” 
it nor sought to prove it, The finding of the 
lower Oourts with regard to damage are 
clearly expressed as being damage to the 
rights of the public at large. On the plead- 
ings and findings the paths in question musi 
be held to be available to anyone wanting to 
use them, no matter what his residence. 

For the respondent it is argued, on the 
point of maintainability, that s. 91, Oivil 
P.C., has no application in the case of a 
village path, as opposed to a public high- 
way, and a large number of rulings has beén 
cited in support of this contention. It is 
said therefore that a suit under O. I, r, 8 
is maintainable. It is further argued that in 
any case the plaintif has sued as represents 
ing the villagers, not the public generally, 
and the villagers have special rights in these 
paths as distinct from the rights of the gene- 
ral public. The doctrine of special damage 
does not apply in India, and in these cir- 
cumstances it is unnecessary for the plain- 
tiff to prove special damage. Tha arguments 
in the other two appeals have followed 
similar lines. The questions raised are ob- 
viously of considerable importance, and it 
becomes necessary to examine very care- 
fully the exact significance and application 
of s. 91 and O. I,r. 8, Civil P. O. Section 91 
reads as follows: 

“In the ease of a public nuisance the Advocate- 
General, or two or more persons having obtained the 
consent in writing of the Advocate-General, may 
institute a suit, though no special damage has 
been caused, fora declaration and injunction, or 
for such other reliefs as may be appropriate to the 
circumstances of the case. 

Nothing in this section shall be deemed to limit 
or otherwise affect apy right of suit which may 
exist independent of its provisions.” : 

The provisions of 0. I, r. 8 are: 

“Where there are numerous persons having the 
same interest in one suit, one or more of such 
persons may, with the permission of the Court, sue 
or be eued or may defend, in such suit, on behalf of 
or for the benefit of all persons so interested. 

But the Oourt shall in such case give, at the 
plaintiff's expense, notice of the institution of the 
suit to all such persons either by personal service 
or, where from the number of persons or any other 
cause such service is not reasonably practicable, by 
public advertisement, as the Court in each case may 
direct. 

Any person on whose behalf or for whose benefit 
a suit is instituted or defended under sub-rule (1) 
may apply to the Court to be made a party to such 
suit.” 

The application of the doctrine of special 
damage to India seems to have been first 
considered in a Bombay case, Satku v. 
Ibrahim Aga (12), where the whole subject 
was exhaustively discussed, This case was 
one where the plaintiffs, who were Musul- 
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“mang, sued to establish their right to carry 
tabuts ine procession along a certain road 
to the cea, and alleged that the defendants 
{also Musulmans) obstructed them in doing 
so. The plaint however did not allege any 
personal loss or damage to the plaintiffs, 
arising from the obstruction. It was held 
. that the plaintifs could not maintain a civil 
suit in respect of such obstruction unless 
they could prove some particular damage to 
themselves personally in addition to the 
general inconvenience occasioned to the 
public. The mere absence of religious or sene 
timental gratification arising from carrying 
tabuts along a public road was not any such 
particular loss or injury as would be 
sufficient, according to English and Indian 
precedents, to sustain a civil action. $ 

Tbis case was followed by Madras 
High Court in 1886 in Adamson v. Arumu- 
gam (13) where the nature of s. 30, Civil P. 
0., which then contained the provisions now 
embodied in O. I, r. 8, was also examined. 
It was a case similar in many respects to 
those with which we are now concerned. The 
plaintiffs as representatives of the villages 
of Podiamputhur sued the defendant to 
obtain a declaration that certain land 
enclosed by him was public property, to 
recover possession thereof, and to remove 
an obstruction placed on a certain road. 
It was treated as an action for the removal 
of an obstruction from a public highway, 
The plaintiff proved no special damage. The 
learned Ohief Justice of the Madras High 
Court observed that the English Law upon 
the subject was that no action can be 
maintained by an individual against another 
for obstruction to a highway without proof 
of special damage and that rule was 
founded on adequate reasons of public 
policy and had been generally adopted in 
the Indian Courts, “The rule that a man 
who may have committed some public injury 
shall not be harassed by innumerable 
actions by persons who have not sustained 
any damage embodies equitable doctrine,” 
he said, 

“and should be enforced in India as a rule of 
equity and good conscience. As there was no proof 
of special damage the plaintiffs must fail." 

Section 30, Civil P. O. could not help 
them. That section was designed rather 
to allow one or more persons to repre 
sent a class having special interests than 
to allow such persons to sue on behalf 
of a general public, to which the notices 
prescribed by that procedure would be 
inapplicable. It was observed that the 
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High Courts at Oaleutta and Allahabad 
had come to the same conclusion ayd he 
referred with particular approval fo the 
examination of the matter in Satku v. Ibrahim 
Aga (12). 

These principles were moe or less 
uniformly followed until 1924 when a. 
somewhat similar case cafne before the 
Privy Council in Manzur Hassan v. Muham- 
mad Zaman (14), This was aca&se where 
the Shia Mubammadans of a certain town 
brought a suit for a declaration of their right 
to take procession bearing religious emblems 
along a public street immediately behind a. 
Sunni Muhammadan mosque. and make 
pauses from time to time for religious 
observances. Their Lordships of the Privy 
Oouncil observed that the case raised for 
authoritative decision the question as to the 
right of religious processions to proceed 
along the roads in India practising their 
religious observances. With regard to this 
questicn they observed that the decided 
authorities in India were conflicting. They 
remarked that there was an obvious dis» 
crepancy between Bombay and Madras, 
and Calcutta upheld Madras, They noticed 
the leading Bombay case, Satku v. Ibrahim 
Aga (12). They observed that the judg- 
ment in that case proceeded entirely on 
English authorities which laid down the 
difference between proceedings by indicte 
ment and by civil action. In their Lord- 
ships’ opinion such way of deciding the 
case was inadmissible. The distinction 
between indictment and action in regard to 
what is done on a highway is a distinc- 
tion, they observed, peculiar to English 
Law and ought not to be applied in India. 
In the Madras cases on the other hand, in 
none of them was the idea entertained of 
special damage other than the obstruction 
of procession being needed. They noticed 
that in Muhammad Abdul Hafizv. Latif 
Hussain (15), the Calcutta High Court had 
taken the Madras view. Their Lordships 
were of opinion that the views of the Madras. 
High Court were right and those of the- 
Bombay judgment were wrong and they 
thought that the plaintiffs were entitled 
to the declaration asked for. 

It is to be noted that the cases con- 
sidered by their Lordships were all suits. 
for declaration of the right to take reli- 
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gious processions along roads; they were 
not,for removal of public nuisances. And 
thei® Lordships in speaking of the idea of 
special damage were careful to say that 
no proof of special damage was needed 
“other tha} the obstruction of the proces- 
sion.” Nevertheless, this decision gave rise 
to atrain of ecases in which it was held 
that no proof of special damage of any sort 
was necessary, or even that the doctrine of 
spetial damage was not at all applicable to 
India. As a matter of fact, before this 
Privy Council case, although the Oalcutta 
High Court might have followed Madras 
with regard to the rights of religious proces- 
sions, the Bombay view that in the case of 
obstruction toa public road a suit was not 
maintainable without proof. of special 
damage had been adopted. Thus, in 1919 
in Batiram Kolita v. Sibram Das (16), 
Newbould, J. and Panton, J., of the Calcutta 
High Oourt held that an action for obstruct- 
ing a public road was not maintainable, 
unless the plaintiff proved some injury or 
damage peculiar to himself and different 
from damage that would be suffered by 
cther people who used the road. Special 
damage, they observed, did not mean 
serious damage, but meant a damage of a 
special nature, that is, damage affecting the 
plaintiff individually or damage peculiar to 
himself, his trade or calling, And their 
Lordships, besides referring to Satku v. 
Ibrahim Aga (12), also cited another 
Calcutta case, Mahomed Alam v. Dilbar 
Khan (17), in which the same view had been 
adopted. 

Moreover, in Bombay the distinction 
had been drawn between suits for the 
removal of public nuisances and suits 
such as that in Baslingappa v. Dharmappa 
(18), for declaration of a right to take a 
religious procession along a road. For 
example, in Mans Lal v, Ishvarbhai, &7 
Ind. Gas. 934 (19), the distinction was 
clearly drawn, and it was held that the 
Plaintiff could not sustain a suit for an 
injunction directing the defendant to remove 
an obstruction from a road in the absence of 
evidence to show that as a consequence of the 
‘encroachment he was unable to use the road; 
nor Gould he seek absistance of the Oourt 
merely because he wanted to walk over that 
portion, of the road occupied by the obstruce 
tion, unless he proved special damage. 
af” 250 W N 95; 6f Ind. Oas. 405; A I R1921 Oal. 
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Another important point which it is neces- 
sary to notice is that in the Calcutta High 
Oourt distinction had been drawn at avery 
early stage between the case of public roads, 
in which every member of the public has ‘a 
right of way, and village roads in which 
the inhabitants of ths particular village have 
special interests, and a distinction had been 
drawn in the two classes of cases in apply- 
ing the doctrine of spscial damage and in 
considering the application of s. 91 and O. I, 
T. 8, Civil P. O. This distinction was first 
drawn in 1838 by Wilson, J.,in the Fall 
Bench case, Chuni Lal v. Ramkishen Sahu 
(20:. Wilson, J. observed that by the 
common law of England there were three 
distinct classes of rights of way aud other 
similar rights: 

“First, there are private rights in the strict 
sense of the terms vested in particular individuals 
or the owners of particular tenements, and such 
rights commonly have their origin in grant or 
prescription. Secondly, there are rights belonging 
to certain classes of persons, certain portions of 
the public, such as the freeman of a city, the 
tengnts of a manor or the inhabitantsof a parish 
or village. Such rights commonly have their 
origin in custom. Thirdly, there are public rights 
in the full sense of the term which exist for the 
benefit of all the Quecn’s subjects; and the source 
of these is ordinarily dedication.” 

He said it was important to remember 
that these three classes of rights exist in 
India just as in England. The first and 
third classes, strictly private rights and 
public rights, were of frequent occurrence 
but the second class of rights belonging 
to a portion of the public were also to 
be found in India and were expressly ree 
egnized by the Legislature in s. 42, Ill. (a) 
and s. 54, Ill (p) Specific Relief Act. “It 
is specially inportant,” he said, . : 

“that this class of rights should be clearly 
understood and borne in mind in a country like 
India, where interests of the most essential import- 
ance depend so largely upon custom, And I am 
not sure that the existence of this class of rights 
has not sometimes been overlooked, I think there 
is reason to suspect that, in some cases, ways 
and other claims of like nature have been tréated 
as public rights when perhaps they might have 
been both more correctly and more conveniently 
regarded as village ways and village rights, more 
correctly, because I think there is reason to suppose 
that such village roads as distinguished from public 
roads are of very common occurrence; more con- 
veniently, because, as I shall show later, there may 

e more easy civil remedies for treating questions 
of village roads than questions relating to public 
roads,” : 

He went on to say that in the case of 
rights of the second class, è es the quaste 
public rights, there were some additional 
remedies open, Where, for example, 
such a right was claimed, it would 

(20) 15 C 480 (F B). 
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seem that a member of the class entitled 
might, by, taking the proper steps under 
s, 30, Civil P. O., obtain permission to sue: 
on behalf-of himself and the other members 
of the class, any one who disturbed or 
sought to distrub the right of way. Followe 
ing this, in 1912, it was held by the 


_ Calcutta High Court in Kali Charan v. 


Ram Kumar (21), that, where the suit 
relates not toa publie highway but tb a vill- 
age road, a suit is maintainable under s. 30, 
Civil P. O., even in the absence of proof of 
speeial damage. This case is avery instruc- 
tive one, It was a suit brought by the 
plaintiff on behalf of the inhabitants of a 
village certain path obstructed by the defene 
dants. The lower Appellate Court found 
that the land was part of the public road 
and had been obstructed by defendants. 
It also found that the plaintiff had suffered 
no special damage. When the case came 
before the Calcutta High Court, Coxe, J. 
held that on these findings the suit must 
be dismissed He observed: 

“As pointed out by Woodroffe, J, in Monmotha 
Nath v. Harish Chandra Das (22), “under the sub- 
stantive law no action can be maintained by a 
private individual in respect of an infringement of 
the right of the general public, unless he has suffer- 
ed special damage...In a case therefore of infringe- 
ment of a right of the general public no suit can 
be brought under s. 30 or at all unless on proof of 
special damage," 

The case came up in Letters Patent Ap- 
peal and Jenkins, OC. J.,in the Letters 
Patent Appeal observed : 

“Had the judgment of Wilson, J. in Chuni Lal v. 
Ram Kishen Sahu (20) , been brought tohis notice, 
he would have been able to give effect to what 
evidently was his view as to the justice of the case. 
But that case apparently was not cited to him, nor 
did the argument bring to his notice the distinc- 


` tion between b public highway and a road over 


which a section of the public, as for instance, the 
inhabitants of a particular locality, might have a 
right of way. To my mind it is clear......that 
the ultimate decision was......that the particular 
pathway was a village road. That conclusion com- 
letely meets the difficulties raised by the defend- 
ants.and the result is that, in my opinion, the judg- 
ment and decree of Coxe, J. must be set aside.” 

The important point to notice here is 
that, the doctrine of special damage was in 
no way disapproved in its application to 
India, but having regard to the distinction 
between public rights and quasi-public 
rights it was implied that it was applicable 
only to the former and not to the latter. 
Two years later, in 1914, in Heyat Bakhsh v. 
Lachminia, 22 Ind. Oas, 916 (23), Coxe and 
Ohatterjee, JJ. once more affirmed that no 
suit would lie for the removal of an obstruce 
‘ (21) 17 O W N 73; 18 Ind. Oas, 67. 
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tion to a public road except upon proof of 
special damage to the plaintiff, It was agsuit 
by eleven persons on behalf ofthe publi for 

a declaration that a certain way was a 
public or common way for the egress and 
ingress of the people of a mahalia. It pur- 
ported to be under O.I, r. 8, Oivil P. O, 

Their Lordships referred tos Wilson's de- 

cision in Chunt Lalv. Ram Kishen Sahu 

(20) and observed that if the right was 

one of the second class, that is quasi-pub- 

lic class, no special damage need be prov- 

ed: but ifit were one of the third class, 

that is tosay, public in the full sense, 

the suit must be dismissed in the absence’ 
of proof of special damage.* In 1918 
Metcher, J. and Sir Syed Shamsul Huda’ 
of the Oalcutta High Court held in Nagen- 

dra Nath v. Banwari Lal, 46 Ind, Oas. 970 

(24), that the public. at large are not 

affected by the obstruction of a pathway 

which only the inhabitants of a particular 

village have the right to use, sothat a 

suit for a declaration of the rightsof the 

inhabitants of a village to the use of a path- 

way isnot governed bys. 91, Oivil P. O. 

In the same year in Harihar Das v, 
Chandra Kumar Guha (25), the same two 
Judges once more laid down that obstruc- 
tion of a village pathway, in which plaintiff 
had got a right with other villagers by 
reason of a grant implied from long user, 
does not require proof of a special damage 
to give the plaintiff a cause of action. At 
the same time they approved by implica. 
tion the doctrine that in the case of a 
public way, in the full sense, proof of spe- 
cial damage would be necessary, and ob- 
served that proof by the plaintiff that he 
and his servants had been compelled to 
go bya longer route and thereby incurred 
additional expense was sufficient proof of 
special damage. In another Calcutta case, 
in 1921, namely, Harish Chandra v. Pran 
Nath (26), Panton, J., in a case, where the 
plaintiff had sued for a declaration 
that a village path was a public way and 
sought relief for himself and his fellow vil- 
lagers and the permission of the Oourt had 
been taken under O. I, r. 8, Civil P.O., 
held that the question of whether the 
plaintiff suffered special damage or not 
did not ariée, because a suit for a declara- 
tion that a pathway is a village pathway 
can succeed without proof of a special 


damage. . Such a suit was cne to which O. I, 
(24) 46 Ind, Oas. 970; AIR 1918 Cal. 212, 
(25) 23 C W N 91; 49 Ind. Oas.79; A I R 1919 Cal, 


123, 
(26) 26 O W N 587; 69 Ind, Oas,910; A IR 1921 
Cal. 405. 
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r. 8, Civil P. O. was appropriate and the 
Couxi’s permission having been obtained 
undef that rule recourse to the Advocate- 
General was not necessary. 

In 1929 there wasa useful discussion of 
the positiow with regard to village ways and 
public ways by Mukerji, J. in Pran Nath 
v. Emperor (27, The learned Judge pointe 
ed out that a pathway, which lies over 
private land and which is used by the vil- 
lagers and perhaps by the inhabitants 
of some other villages also, but with re- 
gard to which there is no evidence of such 
universal user as to raise an inference 
of dedication to the public in general, is 
not a publie way such as is contemplated 
bys. 2:3, 1. P.O, Ways permitted to be 
used by a section of the public are pri- 
vate ways, generally having their origin 
in custom, but such ways*can be converted 
into ordinary highways after user by the 
public sufficient to raise a presumption 
of dedication tothe publicin general. Evi- 
dence in support of public claim must be 
cogent ; but the fact that a pathway does 
not join a public thoroughfare at either 
end does not militate against its public 
character. The material question is whether 
the public in general use the way as a 
pathway, or only the inhabitants of the 
village and of some of the other neighs 
bouring villages. Where the privilege to 
to use a road is enjoyed only by one parti- 
cular section of the community or by in- 
habitants of two or three villages, and not 
by others, the road is not a public road, 
Sham Soonder v. Monee Ram (28) and 
Fattehyab Khan v. Mohamad Yusuf (29). 
Where there is the intentionto allow not 
the public generally, but merely visitors 
to or traders with the people of the vil- 
lege,” or where ways are “allowed to be 
used by villagers to go to a church or a mar- 
ket or the common fields of a village,” 
such ways are not regarded as public ways 
but private ways, and they generally have 
their origin in custom Brocklebank v, 
Thompson (30). Such a customary way can 
be converted into an ordinary highway 
after user by the general public sufficient 
to raise the presumption of dedication, 
Farquhar v. Newbury Rural District (31). 


(27) 33 O W N 915; 125 Ind, Oas. 600; AIR 1930 
Oal, 286; (1930) Or. Oas. 366; 31 Cr. L J 859; 57 O 526; 
Ind. Rul, (1930) Cal. 552. , 4 

(28)25 W R 233. 

(29) 9 A 434; A W N 1887,82. 

(30) (1903) 2 Oh. 344; 72 L JCh. 626.89 L T 209; 
19T L R 285, 

(31) (1909) 1 Oh. 12; 78 L J Oh. 170; 100 L T 17; 
73 J P 1; 7 LGR 364; 25 T L R39. 
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But the evidence in support of the public 
claim must be cogent Vestry of Bermondsey 
v. Brown (32). 

The Calcutta cases so far dealt with all 
take a clear, logical and consistent view of 
the law. It will be noticed that the doc- 
trine that prcof of special damage is neces- 
sary in suits relating to public rights and, 
public wrongs in the full sense, is nowhere 
dissented from, nor is it anywhere held 
that the doctrine or special damage does, not 
apply to India. The view taken in these 
cases is merely thatitis a doctrine which 
does not apply to suits on behalf of limited 
sections of the public for infringement of 
their special rights, as for example, suits 
for removal of obstructions and other nui- 
sances from village pathways, which are 
only quasi-public and in which the public 
asa whole have notthe same interest as 
the people of locality. 

There are however some Calcutta cases 

where this distinction does nob appear to 
have been fully appreciated and, as I men- 
tioned previously, the Privy Council ruling 
in Manzur Hassan v. Muhammad Zaman | 
(14), was wrongly made the basis for a 
proposition that an individual member of 
the public has the right to maintain a 
suit for removal of obstruction on a publie 
highway, if his right of passage through it 
is obstructed, without proving special 
damage, and that the principle of English 
Law which requires proof of special damage 
in such casesis not applicable to India. 
Such a case is Mandakinee Debee v. Basanta 
Kumaree Debee (33), where Jack, J. observe 
ed: 
“That no proof of special damage is necessary 
appears to be establishad on the authority of the 
case in Manzur Hassan v, Muhammad Zaman (14), 
in which their Lordships of the Privy Council over- 
tuled the contrary view held in Satku v. Ibrahim 
Aga (12).” 

This ruling does not support the general 
Proposition that a plaintiff merely as a 
member of the public,can maintain a suit 
for removal of obstruction from a public 
highway without proving special damage. 
I have dealt fully with the Privy Council 
case and pcinted out the distinction which 
their Lordships drew between a suit for the 
declaration of the rights of a special sect or 
community, and a suit for the removal of a 
public nuisance; and I have also noted that 
the expression used by their Lordships was 
“no special damage other than the obstruc- 
tion of the procession.” Moreover, Jack, Ji, 

(32) (1865) 1 Eq. 204; 11 Jur, (N s) 1031; I3 L T 574; 
l4 W R213, . 

(33) 60 O 1003; 147 Ind, Pas. 811 AI R1933 Oal.» 
884; 6 R O 364, 
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really proceeded on a finding that there was 
special damage. The suit was for the re- 
moval of an alleged encroachment made 
by the defendant on a passage leading to 
the plaintiff’s house and the decision was 
based on an express finding to the effect that 
the plaintiff had suffered special damage. It 
is to be noted too that the other Judge in the 
case, Mallik, J., though he agreed with Jack, 
J., in the order made in the case, obServed : 

“The finding was that the passage was a publie 
pathway and that the obstruction. resulted in 

laintifi's inability to carry large articles into her 
10use. Regard being had to the peculiar situation 
of her house, this inability to carry large articles 
into her house was ‘special damage’—damage beyond 
what ig suffered by her in common with other per- 
sons affected by the nuisance, viz., inconvenience in 
passing along the pathway.” 

The respondents rely strongly on another 
Calcutta case, Beer Bikramkishore Manikya 
v. Chairman, Comilla Municipality (34), 
Nasim Ali, J., who decided that case, ob- 
served incidentally in holding that the 
plaintiff was not entitled to any relief : 

“The plaintiff in the present suit, being one of the 
members of the public, is equally affected by the 
obstruction with the other members of the public, 
He has suffered nc special damage. His claim is 
not in respect of a wrong to him individually. He 
is one of the numerous persons affected by the 
obstruction and therfore, having the same interest in 
the matter. Oonsequently, the proper course for 
him was to bring a representative suit in confor- 
mity with the provisions of O. I,r. 8, Civil P.O. 
See Batiram Kolita v. Sibram Das (16) and Kumara- 
velu Chettiar v. Ramaswami Iyer (35)? 


This was a single Judge case and this 
obiter dictum of the learned Judge was 
certainly not in conformity with the view 
generally taken by the Oalcutta High Court. 
Moreover, the two cases referred to as 
_ authority donot support any such proposis 
tion, Kumaravelu Chettiar v. Ramaswami 
Iyer (35) was a Privy Council case in 
which their Lordships were considering 
merely the question whether in a repre- 
sentative suit instituted under O. I, r. 8, 
Civil P.O, the decision in a former suit, 
not under O. J, r. 8, would or would not 
operate as res judicata. The suit had 
been instituted under O. I, r. 8, by certain 
persons as representatives of the veniyas 
or oilmongers of Tiruchendur for a declara. 
tion of their right to worship in the inner 
shrine of a Hindu temple at Tiruchendur; 
that is to say the suit was not on behalf of 
the public in respect of a publie right, 

34) 62 0 692; . Oas. 109; ; 
ae A 500; 8 R eee Oas. 109; 61 O L J 182; 39 

(35) 56 M 657; 143 Ind. Oas. 665; AI R1933P O 
183; 60 I'A 278; Ind, Rul. (1933) PO 176; 570 L J 
528; 37 O W N 853? (1933) MW N 758; 65ML J 
r = L W 16; (1933) A L J 762; 35 Bom. L R 827 
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but on behalf of a limited section of people. 
Their Lordships held that the previousgsuit, 
not having been properly constituted under 
O. I, r. 8 would not operate as res judi- 
cata. They never anywhere in the course 
of their judgment made any observation, 
even as obiter, which could lend support 
to the proposition put forward by Nasim 
Ali, J., in Beer Bikramkishore Manikya v. 
Chairman Comilla: Municipality 84). On 
the other hand, their Lordships did “gay 
that it had been deemed essential that in 
a representative action the class of persons, 
on behalf of whom relief was sought, 
should be clearly defined: the requirement 
being that the judgment in suéh an action 
{properly constituted under O. I,r. 8) is 
binding on all the members of the class 
represented, it is essential that the range 
of the estoppel te defined somewhere on 
the face of the proceedings. 


In the other case referred to Batiram 
Kolita v. Sibram Das (16) there was also 
nothing to support the proposition of 
Nasim Ali, J. I have already discussed 
this case and pointed out that on the con- 
trary it was therein held that an action for 
obstructing a public road is not maintain- 
able, unless the plaintiff proved some injury 
or damage peculiar to himself and differ- 
ent from the damage that would be suffered 
by other people who used the road. Indeed 
in that case the learned Judges held that 
the mere fact that the plaintiff in common 
with others would have to go along way 
round was not special damage to the plaint- 
iff sufficient to give a right: to sue and 
different frcm the damage that would be 
suffered by other people who had hitherto 
used this road. The object of the rule re- 
quiring special damage was to prevent the 
defendants being harassed by separate 
suits from every individual member of the 
public whose right of way had been obste 
ructed, Another ruling relied upon for 
the respondents is Suresh Chandra v. Jumi- 
nikantt (36). That also was a single Judge 
case and all that was laid down was that 
obstruction of a village pathway which is 
not apublic pathway in which the plaintiffs 
have a right along with other villagers does 
not require proof of special damage to give 
rise to a cause of “action. The learned 
Judge in that case did not discuss the 
question at length, bat merely followed 
Harthar Das v. Chandra Kumar Guha (25) 
and Harish Chandra v. Pran Nath (26) 
which I have already discussed. 


` (36) A I R 1926 Cal. 1159; 96 Ind. Oas, 711, 
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There is one Allahabad case which needs 
congideration, namely Mahomed Hasan vy. 
Amba Prasad (37). In that case 
Sulaiman, O. J., held that if there is a right 
to take out a procession along a particular 
route and the defendants’ action causes 
an obstruction with the result that the pro- 
cessionists ate compelled to change the 
route or are prevented from following the 
usual réute, that amounts to special damage. 
This ruling -is really consistent with the 
Majority view in the Oalcutta High Oourt, 
though the matter is somewhat differently 
expressed. According to both views the 
suit for obstruction of a religious procese 
Blon can succeed without proof of special 
damage other than the obstruction of the 
procession. It seems to me that it matters 
little whether it is said that such a suit suc- 
ceeds because it is one” to which the doce 
trine of special damage does not apply or 
because special damage, if necessary, may 
be Inferred from the obstruction of the pro- 
cession itself. The former mode of expres» 
Bion is perhaps more in accord with the 
general view which regards the expression 
Special damage” as a legal phrase connote 
ing only damage peculiar to the plaintiff 
himself. It is.of course merely a question 
of definition whether the expression “special 
damage” shall have that limited meaning 
or may be used in the wider sense of 
damage to the special interests of a whole 
Class or section who may be represented 
by the plaintiff in a representative suit and 
as such not strictly speaking peculiar to 
the plaintiff himself, but peculiar only to 
the class along with which the plaintiff has 
a common interest. The narrower conno= 
tation is perhaps more in accord with English 
usage and therfore to be preferred. 

There is another point which may be 
noticed in connection with the ruling. 
Sulaiman, O. J., laid dowa certain propo- 
sitions with regard to s. 91, Civil P. O. 
He said : 

“Section 91, sub-s. (1) authorizes two or more 
persons to sue with the previous consent of the 
Advocate-General in respect of a public nuisance, 
but it does not compel them to do so nor is 
thers anything in s, 91 which confers a new right. 
If a right exists independently of that section that 
Tightis not taken away. Obviously therefore s. 91 
confers no new right and it does not takeaway any 
pre-existing right.” . 

, Having regard tothe terms of cl. (2), it 
is indeed clear thgt 8.91 takes away no 
existing right but I most respectfully 
dissent from the proposition that it confers 
nonewright. It does confera new right, 
an” ATR 1934, All. 941; 151 Ind. Oas.263;7R A 
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and in express terms, namely the rigat 
with the consent of the Advocate-General 
to sue for the removal of a public nuisance- 
without proof of special damage. + That was. 
a right which could not exist independ- 
ently of that section. The proposition that 
it takes away no right really needs no 
ruling to support it having regard to the 
clear wording of cl (2). But it may be: 
noted that it has been laid down in Pearey 
Lal v. Surendra Nath (38) thats. 9l, does- 
not control or restrict the provisions of 
O. I, r, 8, Civil P. O., and, therefore, does. 
not take away any right of plaintiff to sue 
which may exist independently of its pro: 
visions. i l 

In a few Patna cases the question of 
the application of the doctrine of special 
damage to suits regarding obstruction to 
pathways and roads has been considered, 
though not exhaustively. In Ramghulam 
Khatik v. Ramkhelawan Ram (39) Wort, J., 
sitting singly, commented on Mandakinee 
Debee v. Basanta Kumaree Debee (33) as 
follows : 

“Two learned Judges of the Calcutta High Court. 
are reported to haveheld that individual member 
of the public has the right to maintain a suit for 
removal of obstruction of a public highway, if 
his right of passage through it is obstructed,. 
without proving special damage. If the learned 
Judges intended to hold that a single member of 
the public might bring an action, without the 
consent of the Advocate-General and without prov- 
ing special damage, in respect of a public nuisance,. 
I most respectfully disagree with them. A very 
long line of decisions in India has established the- 
proposition that the law with regard to this. 
matter in India is the same as in England; and, 
indeed in my judgment, it would be quite impos- 
sible to hold a contrary view having regard to 
the provisions of s. 91, Oivil P. O., which by neces- 
sary implication, state that to be the position... 
Had the facts of that case been brought to the 
notice of the learned Judges of the Calcutta High- 
Court, they would have seen........that this Court has 
not laid down any proposition which is not in 
conformity withthe law as laid down by a large 
number of decisions of the Indian High Courts, and 
it would have been observed that the decision of 
their Lordships of the Judicial Oommittee of the- 
Privy Council in Manzur Hassan v. Muhammad 
Zaman (14) did not (as is suggested) reverse the 
decisions of the Indian High Courts to the effegt that 
an action with regard to a public nuisance, to be- 
maintained, must established special damage, or be 
brought under the provisions of s. 91, Civil P. O. 
There Lord Dunedin, delivering the judgment of 
their Lordships of the Privy Council, and referring 
to a number of cases, accepted the Madras view as 
against the Bombay view on a very limited ques- 
tion relating to the conduct of religious proces- 
sions through the streets and over the public high- 
way, and it is with regard to that matter and 
that matter alone that their Lordships’ decision 


(38) AIR 1925 Cal, 1233; 88 Ind, Oas. 505. 
(30) 18 P L T 459; 167 Ind. Oas, 798; A I R 1937: 
Pat, 481; 16 Pat. 190; 3 B'R 382; 9 RP 441. 
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“wes directed in Manzur Hassan v. Muhammad 
Zaman (l4). If the matter ever comes up for deci- 
‘sion before sheir Lordships of the Privy Council, I 
have no doubt that it will be pointed out that 
their decision was limited to the narrower and not 
“to the wider question whether an action with regard 
to a public nuisance could be maintained with- 
out the proof of special damage....Im my judg- 
ment the law in India is precisely the same in 
_ this regard as it is in England and it does not 
‘depend on the technical question of whether in the 
-Gircumstances of the case an indictment qould be 
maintained. Technical objections of that kind do 
not ohtain in India, But the main principle upon 
which this question is to be discussed and upon 
which the whole matter rests is that where all mem- 
bers of the public have suffered inconvenience or 
- damage, an action by an individual will not lie accept- 
ing as indicated bys, 91, Civil P. O. The law in 
England inthis respect has never been altered, 
‘but with regard to the case in hand the principle 
laid down in the well-known case in Harrop v. Hirst 
(40) applies. There is no doubt with regard to the 
facts of this case in spite of the loose pleadings and 
it is quite clear that the plaintiff is one of the limited 
members whe enjoys the use of a certain well. 
The user of that well bas been obstructed by the 
action of the defendants, and the short question is 
whether an action in those circumstances would lie 
at the instance of the plaintiff alone. Order I, r. 8, 
Civil P. C., has nothing to do with the matter at all. 
-Order I, r. 8, as has been pointed out by a number 
of decisions, is an enabling section which entitles 
one party to represent many who have a common 
‘cause of action; but it does not force one to repre- 
sent may if his action is maintainable without the 
.joinder of other persons.” , 

His Lordship went on to deal with the case 
in Harrop v. Hirst (40) at some length and 
to point out that on the authority of that 
case the doctrine of special damage even in 
-England does not apply where the plaintiff 
is one of a limited number whose special 
tight has been infringed, and therefore in a 
‘ease of that nature the plaintiff can succeed 
without proof of special damage. But that 
-in no way conflicts with the general prine 
ciple for : 

“the law considers that the right of the commoner 
is injured......and therefore allows him to bring 
an action for if to prevent a wrong doer from 
gaining a right by repeated acts of encroachment. 
For wherever any act injures another’s right and 
would be evidence in future in favour of the 
wrong-doer, an action may be maintained for an 
invasion of the right without proof of any specific 
injury.” : À 

L have quoted from this decision of 
Wort, J., at some length, because, if I may 
say so with respect, it appears to me to 
state the true position correctly and clearly ; 
.and it is to be observed that itis entirely 
consistent with the doctrine laid down in 
so many rulings of the Oalcutta High Court, 
that while it is necessary to prove special 
damage in cases where the plaintiff sues 
merely as 3 member of the public in respect 


.(40) (1869) 4 Ex, 43; 38 L J Ex.1;19 L T 426; 17 
"W R 164. i 
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of a public right in the full sense, it is not 
necessary to prove it in the case of qupsi- 
public rights, where the plaintiff sues ds a 
member of the limited class whose special 
rights have been infringed, In a later case 
Ramdahin Pande v. Parmeshwar Singh (41) 
Wert, J, again sitting singly, stated the 
same principles. He agains referred to 
Harrop v. Hirst (40), and observed that, 
though under the general rule the *consent 
of the Advocate-General was. required*in 
a suit with regard to a public right, an 
action brought by a particular class of 
persons as regards their right of way over 
& plot of land, which they alleged to be a 
village pathway, was an exceptio, and such 
an action was maintainable without proof 
of special damage. There appears to be only 
one Division Bench case of the Patna High 
Court at all bearing on the question, namely 
Pahlad Maharaj v. Gauri Dutt (42). 
According to the placitum of that ruling 
their Lordships laid down that 

“a person in the immediate neighbourhood and 
entitled -to use a local public thoroughfare has 4 
special cause of action and that irrespective of 
whether he has proved special damage or not. The 
principle is that a person of an immediate com- 
munity or section of the public who is deprived of 
the amenity provided for that particular section 
may we deemed to have suffered loss without proof of 
such 1088. 


The placitum however is misleading. 
What Oourtney-Terrell, O. J., in delivering 
the judgment, did say was somewhat differe 
ent. It wasa case in which the plaintiff 
and the defendant lived on opposite sides 
of a narrow road through a village, and the 
defendant had built on to the thoroughfare 
a structure containing a platform and a 
privy constituting a nuisance not only to 
persons passing through the thoroughfare 
but particularly to the plaintiff who lived 
on the opposite side of the road. His Lord- 
ship observed that the simple point was 
that the person living on the opposite side 
of the road, that is to say the plaintiff, 
suffered special damage. The Court of first 
instance seemed to be under the impression 
that the plaintiff had to prove special 
damage in the matter of financial loss: that 
was of course wrong. The finding was that 
the plaintiff living on the opposite side of 
the road had-suffered particular inconveni- 
ence and in such ciréumstances the right 
to bring a suitonthe part of the plaintiff 
was indisputable. His Lordship went on to 


(41) 20 P L T 414; 188 Ind. Oas. 249; ATR 1910 
Pat. 160; 12R P681;6 BR 617. 

(42) 18 P L T 737; 171 Ind. Oas.933; A IR 1937 
Pat. 620; 4 B R 87; 10 R P 267, 
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observe : 

AE perfectly true that in the case of public 
thoroughfares generally a mere stranger to a dis- 
trict cannot on the ground that he is a member of 
the general public bring a suit for the removal of 
an obstruction unless he can prove some particular 
damage; if fr example smoke is emitted in undue 
quantity in the streets of Calcutta. It will hardly 
lie in the powere of an inhabitant of Patna to say 
that whereas he is a member of the public and 
pays occasional visits to Calcutta he is interested 
as of right to bring a suit for the removal of the 
nuisance,” , 

He wound up by saying that 

“the plaintiff was in a peculiar pcsition to suffer 
loss and must be deemed to have suffered the loss 
from the inconvenience and nuisance committed by 
the defendant.” i 

Thus, this ruling offers no support for the 
proposition that an individual member of 
the publie, suing either by himself or as 
representing the public generally, can have 
a right of suit without proof of special 
damage. Whatitdces ley down is that in 
some cases the necessary special damage 
can be inferred from the circumstances. In 
my view there is no real doubt as to what 
the law is. The doctrine of special damage 
is based on the principle of English common 
law that there can be no private action for 
a public wrong, To give aright of suit the 
wrong must be in some way special or pecu- 
liar to the person who sues, and itis based 
on. the sound rule that no man should be 
harassed by a multiplicity of suits in res- 
pect of a single wrong. English law has 
never departed from that principle, and it 
has been adopted by the Courts in India as 
a matter of equity and good conscience and 
must govern their procedure in the absence 
of any specific provision of law giving a 
special right of suit in derogation of the 
general principle. That the doctrine of 
special damage is sound law in England 
cannot be doubted. It was clearly affirmed 
in the House of Lords in Metropolitan Board 
of Works v. Owen McCarthy (43). In this 
case Lord Penzance expressed himself as 
follows : 

“But being a public right, it is said that the only 
remedy at law is by indictment. This is a well- 
known rule, but governed and limited by an 
equally well known exception...........1¢ is well, 
therefore, to look back to the other cases in which 
this exception was first established to ascertain 
the exact terms in which*it is expressed. In Iveson 
v. Moore (44), the language of the Judges in the 
Exchequer Ohamber affirming the exception and 
establishing the right of action was that ‘the 
plaintiff did necessarily suffer an especial damage 
more than the rest òf the King’s subject.’ In 
Ashby v. White (45), the language was ‘still if any 


(43) (1875) 7 H L 243; 43 L J OP 385; 31L T 182; 
23 W R115. 

(44) 1 Ld. Raym. 86, 

(45) 1 Sm. L O (Hd. 10),231; 14 Howell St. Tr. 695, 
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person have sustained a particular damage beyond" 
that of his fellow citizens’ &c, The Judges do not 
say a damage of a different kind or description 
from that suffered by other subjects, but ‘more 
than’ or ‘beyond’ their fellowcitizens. The question 
then, is, whether when a highway is obstructed, 
the owners of those lands which are situated in a 
sufficient degree of proximity to it to be depre- 
ciated in value by the loss of that access along the 
highway which they previously enjoyed, suffer, ` 
especial dam age ‘more than’, and ‘beyond’ the rest 
of the public. It surely cannot be doubted but that 
they do..,...And if so, the owner of such lands 
appears to me to fall within the rule under which 
an action is maintainable, though the right inter- 
fered with is a public one.” 


It is, however, a doctrine which has got 
two very definite limitations, and in Eog- 
lish law it has been rigidly narrowed in 
these two ways: first, it applies only to cases 
regarding public rights in the full sense, 
This followed in English law from the fact 
that it was only in such cases that there 
must be an indictment, and the doctrine- 
was held applicable only to cases where the 
procedure was by indictment and not by 
civil action. This was stated very clearly by 
eels B,in Harrop v. Hirst (40), who 
said : 

“It is conceded that where an indictment may 
be maintained there is no remedy by action with- 
out proof of individual damage. But the same 
principle does not apply where the injury com- 
plained of isnot one affecting the public generally, 
but only a particular class or section of persons,” 

Secondly, an invasion of special rights 
will provide a cause of action without 
special proof of damage, for in such a case 
the law will presume damage. This princie 
ple also has been recognized by the House 
of Lords in McCartney v, Londonderry and 
Loughswilly Railway Co. Ltd. (46). Lord 
Lindley there observed : , f 

“This kas been long well settled. Inthe note to 
Mellor v. Spateman (47), it is said: Wherever any 
act injures another's right, and would be evidence 
in future in favour of the wrong doer, an action 
may be maintained for an invasion of the right 
without proof of any specific injury.’ This princi- 
ple has been repeatedly recognized and acted upon 
in cases involving water rights.” 3 


There is no reason why the doctrine of 
special damage, subject to these limitations 
should not apply also in India, and it is 
clear from the wording of s, 91, Civil P. C., 
that the Legislature itself contemplates that 
it should. For there would be no poirt 
otherwise in providing a special right of 
suit in the absence of special damage, and 
the use of these words constitutes an im- 
plied recognition of the existence of the rule. 
It is clear also from the general trend of the 
tulings, which I have examined, that the 


(46) (1901) A C 301; 73 L J PO 73; 91 LT 105;53 
WR 385. 
(47) 1 Wm. Saund 348a. . 
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doctrine has been applied subject to the 
two limitations I have mentioned, It is by 
reason of thesé limitations that it has been 
held not to apply to cases of quasi public 
‘tights, such as village roads, and where the 
plaintiff sues either for himself as a mem- 
ber of the limited class of persons having 
- special rights in commnon, or on behalf of 
tbat limited class in a representative suit 
‘under O. I, r. r 8, Civil P. O., for infringes 
‘ment of those rights. So much for the 
doctrine of special damage in its application 
40 India. 

Now with regard to O. |, r. 8 As I 
have noticed it was clearly laid down in 
the old case already referred to Adamson 
Arumugham (13), as long as 1886, that 

“8. 30, Civil P. ©., (O. I. r. &) was not in- 
tended to allow individuals to sue on 
behalf of the general public, but to enable 
some of a class, having special interests, to 
represent the rest of the class. No case 
has been cited at the Bar in which the 
ruling has been considered and dissented 
from, and in my view it correctly states 
the position on that point. This view has 
received implied recognition from the Privy 
Council itself in Kumaravelu Cheitiar v, 
Ramaswami Iyer (35). There their Lord- 
ships observed : 

“It has been deemed essential that in a representa- 
tive action the class of persons on behalf of whom 
relief is sought should be clearly defined...... The 
gist of the requirement is that as the judgment in 
uch an action is binding on all the members of 
the class represented, it is of the essence that the 
range of the estoppel be defined somewhere on the 
‘face of the proceedings,” 


The reason for this is plain. In a case 
“under O, Í, r. 8, notice is issued to all the 
persons represented, and the decision will 
bind all the persons represented. Unless, 
therefore, the area of representation (as one 
‘might put it) is clearly defined, it would 
be impossible lo determine afterwards the 
exact extent to which the decision is res 
judicata. And all sorts of difficulty may 
arise. For example, if the plaintiff sues 
merely as a member cf the public, and not 
as a member of a limited and defined class, 
what will happen if the defendant secures 
a verdict that he has a right to maintain 
the obstruction? This decision will be res 
judicata against all those having a common 
interest with the plaintiff and represented 
by him. Who then, it might be asked, 
would be barred from bringing a fresh 
suit if the area of representation is not 
well defined? And an even worse difficulty 
would arise in the casaof a compromise. Ts 
could hardly be said that a compromise in 
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such a case would be binding upon the 
whole world. But here again, unlessfthe 
area of representation is défined in the 
proceedings, it would be impossible to 
ascertain who was and was not bound by 
the compromise. It is, I think for this 
reason that their Lordships laid down in 
Kumaravelu Chettiar v, Ramaswami Iyear 
(35) that it was essential that the range of 
the estoppel should be.defined somewhere 
on the face of the proceedings. 

Order I, r. 8, Civil P. O., is merely an 
enabling provision It provides no new 
right of suit, but merely a right of repre- 
sentation where a right of suif alreardy 
exists, and that right of suit is provided 
by the invasion of the special rights of 
the limited class represented. I now turn 
to s. 91, Civil P. O. The section, unlike 
O. I, r. 8, does give a new right of suit, 
namely, a right to sue for the removal of 
a public nuisance, even where there is no 
special damage and no invasion of any 
special right. It gives that special right 
in the case of a public nuisance; and it is 
to be noted that the definition of ‘public 
nuisance’ in s. 268, I. P, O., which is made 
applicable to the Civil P, O., under s. 3 (44), 
General Clauses Act, is wide enough to 
cover cases of obstruction to village path- 
ways, though they may not be public high- 
ways in the full sense. For that defini- 
ticn is: 

“A person is guilty of a public nuisance who does 
any act or is guilty of an illegal omission which 
Causes any common injury, danger or nuisance to 
the public or to the people in general who dwell or 
occupy property in the vicinity or which must 
necessarily cause injury, obstruction, danger or 
nuisance to persons who may have occasion to use 
any public road.” 


It is possible therefore to bring a special 
suit under s. 91 with the consent of the 
Advocate-General for obstruction of a vil« 
lage pathway, and in the absence of any 
special damage. It is, however, not neces», 
sary to resort to the provisions of s. 91 if 
there is any independent right of suit, 
fcr having regard to the provisions of 
el. (2), s. 91 takes away no independent 
Tight of suit which may exist, and it does 
not overrule the provisions of O, I, r. 8 and 
take away any right cf suit under O. I, r. 8 
even when it is acase of public nuisance: 
Peary Lal v. Surendra Nath (38) and 
Mahomed Hasan v. Amba Prasad (37). 
There are clearly two nfodes of escape from 
the special restrictions of s. $1: (1) by 
proof of epecial damage and (2) by proof 
of the invasion of the speçial rights of a 
limited class which will give an indepen- 
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dent. right of action on the principle in 
Harfdp v, Hirst (40). This right, as I have 
noticed, is a right of suit independent of 
both the provisions of s. 91 and O.Ir. 8, 
Civil P. C. It is not O.I. r. 8that gives 
that right°of suit, and O. I, r. 8 enables 
no individual to sue on behalf of the public 
‘at large for a public wrong where he would 
otherwise have no right of suit. It does 
giva a right to sub in a representative 
capacity upon an existing right of suit, and 
that is a right to represent any particular 
defined section of the public with whom the 
plaintiff has a special common interest, 
but not to,represent the public generally 
as a whole. It does not contemplate the 
issue of notice to the whole world or that 
the whole world should be bound by the 
decision in a suit under itg provisions. 

It follows from all this that in the case 
of suits such as those with which we are 
concerned in these appeals, relating to 
obstructions to village ways, if the plaintiff 
does not utilize the special provisions of 
8,91, or prove special damage, but pur- 
ports to sue under O. I, r. 8, he must 
plead and show {1) that he sues not on 
behalf of the public generally, but on 
behalf of a limited and clearly defined class 
with which he has a common interest and a 
common right of suit; (2) he must plead 
and show that the pathway in question is 
not a public highway in the full sense, in 
which all members of the public who happen 
to go to the place have equal interest; he 
must show that it is away or pathof the 
quasi-public type recognized long ago by 
Wilson, J., in Chunt Lal v. Ram Kishen 
Sahu (20),in which the class he repre- 
sents has got special rights as distinct 
from those of the public generally. 

It is now necessary to apply these prin- 
ciples to the cases before us. We have 
carefully examined the pleadings in all 
three cases, and it must be held that in 
none of them has either of these conditions 
been satisfied. Thus, in Second Appeal 
No. 7&6 of 1937 the plaint sets out that the 
lands contain daggar, pathway and karha 
for the use of the public. By their obstruc- 
tion the plaintiff and, other members of the 
public have been put to great loss and 
each member of the public has been put to 
inconvenience. The plaintiff brings the 
suit as sixteen anngs malik, and on behalf 
of the public, In his petition under O. I, 
1. 8, the plaintiff asks that he may be 
permitted to bring the suit under O. I, 
xr. Sasa member of the public and asks 
for the issue of a notice or advertisement. 
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The only notice that was issued was by 
publication in the Official Provincial Gazette 
in the following terms: 

“Whereas the plaintiff has instituted the above 
suit against the defendants mentjonad above on 
his own behalf as well as on behalf of the public to 
remove encroachments on survey plot Nos. 1600 
708, 1422 in village Kurmurhi, thana Piro, thana 
No. 199, pargana Piro, district Shahabad, it is, 
notified hereby that whoever desires to join as a 
plaintiff «in the said suit should appear on or before 
27th day of March 1935 and signify to this Court 
whether he consents to be so added as a plaintiff.” 

There was no special notice of any kind 
tothe villagers, though there could hdve 
been no difficulty in issuing notice in the 
village by beat of drum or by hanging 
up, or by special notice on the village 
headman or some principal villagers. Thus, 
in this case, there is not only question of 
any definition a limited class represented, 
but there is not even a claim that the 
plaintiff represents the villagers or any 
limited class having a common interest 
with himself. There was no special notice 
on the villagers; and with regard to the 
second point it was not pleaded, and no 
evidence was led, to show that the villagers 
had any special rights in these pathways 
in any way distinct from the rights of the 
general public. Exactly the game remarks 
apply to Second Appeal No. 217 of 1938. 
The plaintifs do not say that they reside 
near the scene of the obstruction or that 
they suffer any particular inconvenience 
beyond that suffered by the general public, 
The obstraction is stated in the plaint to 
be upon a public Jane which has been in 
existence from time immemorial, and the 
obstruction is said to have caused great 
difficulty and inconvenience to the public . 
in using the lane, and finally it is stated 
that as the lane isa public one and the 
obstruction has caused inconvenience to 
the public, the plaintiffs have sued in a 
representative capacity for the benefit of 
the public. In the relief portion the lane 
is spoken of as a thoroughfare. Here 
again the only notice issued was by publi- 
Cation in the Provincial Gazette, ; 

In Second Appeal No, 355 of 1938 the 
pleadings are the same. The land encroach- 
ed upon is said to be a public thorough- 
fare and recorded as such in the survey. 
The encroachment has caused difficulty to 
carts passing through it and, as all the 
members of the public are interested in 
the pathway, the plaintiffs ask to be per- 
mitted to sue under O. I, r. 8 on behalf of 
the members of the publie. Here again it 
is not stated in which portion of the village- 
the plaintifis reside or that they are in 
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eny way particularly or peculiarly affected 
by the encroachment beyond other mem- 
bers of the public, nor is it said that it is 
a way in’ which the villagers have got any 
special rights. Once more the only notice 
was by publication in the Official Gazette. 

In such circumstances it can only be 
held that none of the suits satisfy either of 
the two requirements which I have indicat- 
ed as being essentially necessary for such 
suits. In Second Appeal No. 355 of 1938 
Mr. Syed Ali Khan for the repondents 
realizing the difficulty in which the plainte 
iffs had been placed by the fact that they 
have not’ claimed to sue on behalf of any 
limited and defined section of the public, 
has asked that we should ignore the fact 
that the suit was framed under O. I, r. 8 
and assume that the plaintiffs had sued in 
their individual capacity, and that then on the 
authority in Pahlad Maharaj v, Gauri Datt 
(42) we should presume from the circum: 
stances that there has been special damage 
to the plaintiffs individually. But apart 
from the fact that the pleadings clearly 
show that the plaintiffs are not suing 
in their individual capacity in this case, 
no circumstances have been stated either 
in the pleadings or in the evidence on 
which any such assumption could be 
made. As I have said, we are not even 
told in what portion of the village the 
plaintiffs reside; whether their houses are 
situated near the obstruction or even any- 
where on the road obstructed. Nor bas it 
been claimed that they have any special 
necessity to use that road other than as 
members of the general public. Manifestly, 
_ this isnot a case where there can be any 

presumption of special damage or infringe- 
ment of a special right. 

All three appeals must succeed. In Second 
Appeal No. 786 of 1437 the plaintiff sued 
primarily as landlord, and it was only on 
realizing his difficulties owing to limita. 
tion that the expedient was adopted of 
asking tosue under O. I, r. 8, Civil P. O., 
as representing the public. I consider 
therefore that this appeal should be allowed 
with costs throughout, the suit being dis- 
missed in part with proportionate costs, as 
one of the plots have not been made the 
subject of appeal. In the other two cases 
the plaintiffs do appear to have sued in the 
public interest and not on their own behalf, 
and I would therefore allow these two 
appeals without costs. 


Fazi All, J.—E agree, 
S. © Order accordingly. 
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Oriminal Revision Application No. boz 
of 1939 
February 6, 1940 
Davis, J.C, AND Waston, J, 
GAGUMAL MULOHAND 
—APPLIOANT ° 
versus 
EMPEROR—Opposrts Party | 

Penal Code (Act XLV of 1860), a, 289—Tethering 
horse in narrow street where people cannot pasa 
without going near its hind legs comes within 
8. 289, 

The tethering of ahorse in a narrow street where 
people cannot pass without going near the animal's 
hind legs is a negligent omission to take order with 
the animal sufficient to satisfy the requirements of 
8. 289, I. P.O. 

Or. Rev. App. to revise the judgment of 
the Resident Magistrate, Dadu, dated Sep- 
tember 12, 1939. 


Mr. K. H. Nagrani, for the Applicant. 
Mr. Partabrat D. Punwani, Advocatee 
General, for the Respondent. 


Order.—The applicant in this revision 
application has been convicted by the 
Resident Magistrate of Dadu under s. 289, 
I. P. O., and bas been sentenced to pay a 
fine of Rs. 30. The facts on which the 
conviction is based were that the applicant 
brought his horse to Dadu and tethered it 
by a ropetoa neem trea inthe street in 
which was the shop, to which the applicant 
went, While the applicant was at the 
shop somewhere about 11 a m., one Mah- 
mood passed by apparently leading his 
camel and when he came near the neem 
tree the horse of the applicant kicked 
him onthe leg, apparently with both its 
hind legs, causing Mahmood certain. 
injuries, ‘not very serious in themselves, 
but which probably caused him considere 
able pain. The applicant was then chal- 
laned by the Police for having negligently 
omitted totake such order with the horse 
as was sufficient to guard against the 
probable danger of grievous hurt to 
human beings from the horse, 

The learned Advocate for the applicant 
has argued that as there was no evidence 
of the vicious character of the animal, 
there could- be no negligence on the part of 
his client, particularly as in fact he 
tethered the animal to a tree when he 
went to a neighbouring shop. But it 
appears from the mashirnama that the 
street in which the horse was tied, was only 
about 10 or 12 feet wide; the animal 
appears to have had arope at least 5 or 
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6 feet long when it was tethered to the 
treÑ and it is plain thatthe animal must 
have caused considerable obstruction to 
the street, and ifit stretched to the end of 
its rope, if might well make it impossible 
for the passers by to pass along the street, 
without going very close to its heels. In 
these circumstances, we think, the learned 
Magistrate was right in holding that the 
applicant was negligent in taking proper 
order with the horse. It does not seem 
to us to be a case where the vicious nature 
of the animal was a matter to be proved, 
for, it is common knowledge that even a 
quiet Sindhi horse will kick if people 
approach near it, particularly from behind. 
It has been held in a case under s. 289, 
I. P. O., that where a pony was tied negli- 
gently, got loose and ran through a 
crowded bazaar that a conviction under 
this section was good, because the pony in 
such circumstances might create danger to 
the lives or limbs of men, women and child- 
ren walking in the bazaar, and in the same 
way in this case we think the tethering 
of ahorsein a narrow street where people 
cannot pass without going near the 
animal’s hind legsis a negligent omission 
to take order with the animal sufficient to 
satisfy the requirements of s, 239, 1. P.C. 
We can see therefore, no reason to interfere 
in revision with the conviction or sentence 
in this case, The revision application is dis- 
missed accordingly. 


8. Revision dismissed. 


pa ad 


OUDH CHIEF COURT. 
First Civil Appeal No. 33 of 1937 
November 30, 1939 
Tuomas, O. J. AND RADHA KRISANA, J. 
Baba MADHUBAN DASS—Derenpanr 
—APPBLLANT 


versus 
Baba AVADH BEHARI DASS—Puatntirr 

AND OTBERS— DEFENDANTS— RESPONDENTS 

Religious endowment—Dedication of property to 
temple-~Provision for definite scheme for manage- 
ment—No reservation made by founder—Whether 
can subsequently interfere with scheme of manage- 
ment. ` : 

The management of the property dedicated to the 
temple remains with the founder and his heirs in 
. the absence of any direction as to management, 
The right to manage the, dedicated property re- 
mains with the founder and after his death des- 
cends to his heirs according to the personal law or 
ugage governing the rules of inheritance, The 
founder has, however, complete power of disposing 
of that right and if he has once exercised his right 
of disposing of that right no further right of dis- 
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posal, in the absence of any reservation, isleft with 
him, 

Where an express provision for the management 
in ,thej] shape of a definite scheme has been laid 
down in the deed of eadowment by the founder of 
the deed, if must be held that the said founder in- 
tended to preclude himself from interfering with 
that scheme at a subsequent stage : 

Held, on interpretation of deed of endowment 
that the founder was not entitled to interfere with 
the scheme of management laid down in the deed 
and that the scheme of management subsequently 


laid down in the will owas invalid’ and 
ineffective. 
[Case-law discussed.] $ 


F. O. A. against the order of the Additional 
Civil Judge, Gonda, dated February 25, 
1937. 


Messrs. Haider Husain and H. H. Zaidi, 
for the Appellant. 


Messrs. M. Wasim ‘and Ali Hasan, for 
Respondent No. 1. 


Judgment.—The facts which have given 
tise to this appeal are that one Baba 
Gyan Das dedicated his entire property to 
Sri Thakurji Maharaj temple situated 
at Nawabganj under a deed of endow- 
ment (Hix. 2) executed on January 26, 1926, 
By this deed he appointed the plaintiff 
as sarpanch and defendants Nos. 2,3, 4 
and 9,and one Ganesh Tewarias panches, 
and further provided that he would re- 
main the sarbarahkar of the temple so 
long as he lived and after his death the 
panches and the sarpanch mantioned above 
would manage the property. Ganesh 
Tewari died in the lifetime of Gyan Das, 

Baba Gyan Das on July 7, 1936, exe- 
cuted a will (Es. A-2) under which he. 
appointed the defendant No. 1 as sarbarah- 


- kar and defendants Nos. 2 to 8 as panches 


to manage the temple jointly. Baba Gyan 
Das died the same day. 

The plaintif brought the suit out of 
which this appealhas arisen fora decla- 
ration that he is the sarpanch and sarbara- 
hkar and defendants Nos. 2 to 4 and Jare 
the panches under the original deed of ene 
dowmant dated January 26, 1926, and as such 
entitled to manage the temple in prefer- 
ence to the rest of the defendants, 

The chief contesting defendant was de» 
fendant No, 1, who raised several defences, 
the chief of which was that the scheme 
of management laid down in the will exe- 
cuted on July 7, 1936, abrogated the orje 
ginal scheme laid down in the deed of 
endowment. 5 

The plaintiff in reply contended that the - 
deed executed by Baba Gyan Das on July 
7, 1936, was invalid because the founder 
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had no power left to interfere with the 
scheme cf management laid down in the 
deed of endowment. We do not mention 
other points that arose for decision in the 
case because they were not agitated before 
us here in appeal, 

The trial Court decreed the suit holding 
that Baba Gyan Das could not alter the 
line of management and the will relied upon 
by the defendant No. 1 was invalid in law. 

The defendant No. 1 has come up in 
appeal to this Oourt against the decree of 
the lower Oourt and theonly point for de- 
cision is whether Baba Gyan Das could 
interfere afterwards with the scheme of 
management laid down by him in the deed 
of endowment. 

It is well-settled that the management 
of the temple property remains with the 
founder and his heirs in the absence of 
any direction as to management. The 
right to manage the dedicated property 
remains with the founder and after his 
death descends to his heirs according to 
the personal law or usage governing the 
rules of inheritance, The founder has, how- 
ever, complete power of disposing of that 
right and if he has once exercised his right 
of disposing ofthat right no further right 
of disposal in the absence of any reserva- 
tion, is left with him. In the present case 
when Baba Gyan Das executed the deed 
of endowment, he by the same deed dis- 
pesed of the right of management and laid 
down that during his lifetime he will ree 
main the sarbarahkar and after his death 
the sarpanch and the panches named by 
him in that deed would manage the pro» 
perty. He did not reserve any right to hime 
self of changing that scheme. In Macnau- 
ghten’s Principles of Hindu Law, Vol. li, 
p. 305, it was stated that: 

“It is now settled law that the appointment and 
succession tothe office of a shebait must follow the 
line laid down in the original grant and in the 


absence of special direction and usage the heirs of 
the donor succeed.” 

‘In Mulla’s Hindu Law, 8th Edition, p. 489, 
it is stated as follows : 

“But thefounder is not entitled to alter the 
line of succession or to interfere in the management, 
unless he has, by the deed of endowment, reserved 
the right to do so.” 


The learned Counsel for the appellant 
has strongly relied upon a case reported 
in Sripatt Chatterjee v, Khudiram Baner- 
jee, (A: I, R. 1925 Oal, 442) (1). Inthis case 
this particular point did not directly arise. 
One of the ledrned Judges, i.e., Chakar- 
avarty,J. discussed the law at consider- 

D AIR 1925 Cal. 449; 82 Ind. Oas, 840; 41 0 L 
J LH. 
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able length and laid down that the prule 
prohibiting a Hindu from creating a spee 
cial line of succession unknown to Hindu 
Law did not apply to the case of an appoint» 
ment of a shebaitand in so holding he fur- 
ther observed that the donor could alter the 
appointment of a shebait prowided he had 
not expressly precluded himself from doing 
so. At p.446* he referred to the case of 
Gaurikumari Dassee v, Ramanimoyi Datssee, 
(I. L, R. 50 Calcutta, 194) (2) and pointed 
out that the learned Judges had held that 
even the creator could not make a change 
in the order of succession unless he had 
made a reservation to that effect in the 
deed but he did not overrule this case 
expressly. 

In Nagendra Nath Palit v, Rabindra 
Nath Deb, (A, I.R. 1926 Oal. 490 =I. L..R, 53 
Oal. 132) (3) and Lalit Mohan Seal v. 
Brojendra Nath Seal, (A. I. R, 1926 Cal. 
561) (4), another learned Judge of the same 
High Court expressed his dissent from 
the latter of the two views taken in Sripaté 
Chatterjee v. Khudiram Banerjee, (A. I. R. 
1925 Oal. 442) (1), mentioned above. 

In the case of Manohar Mukherjee v. 
Bhupendranath Mukherjee reported in (I, L. 
R. cO Cal. 452) (5), that case was again 
overruled in respect of the view that the 
rule prohibiting a Hindu from creating a 
special line of succession unknown to 
Hindu Law did not apply to the appoiate 
ment of a shebait. 

In Narayan Chandra Dutt v. Srimatt 
Bhuban Mohini Basu Mallik, reported in 
(A, I. R. 1934 Caleutta 244) (6), it was laid 
down that where a founder of a Hindu 
endowment divests himself of properties 
dedicated for sheba but ‘appoints himself 
as the first shebait and lays down theline 
of succession of shebaits, he cannot alter the 
line, when once the gilt takes effect, unless 
it be for the ‘benetitof the deity or such 
power has been reserved and an express 
provision precluding himself from so acting 
is not necessary. 

Itis thus clear that the Calcutta view 
is opposed to the contention of the learned 
Counsel for the appellant. 

(2) 50 O 197; 70 Ind. Oas. 175;26 OW N 920; A 
IR 1923 Oal, 30. 

(3) A I R 1926 Cal, 460; 94 Ind, Cas. 212; 53 O 


132; 30 U W N 389. 
(4) A I R 1926 Cal, 561; 96 Ind. Cas, 45; 53 © 
1 


(5) 60 O 452; 141 Ind, Oas. 544; A I R 1932 Oal 
vals 87 OW N 39; $6 O LJ 483; Ind. Rul. (1038) 
al. 115. i 

(6) AI R 1934 Cal, 244; 151 Ind. Cas. 954; 38 O 
W N 15;7R O 190. > 

Page of A. I. R, 1925 Oal [Ed] 
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The Allahabad High Oourt has in a 
recbnt case taken the sama view in Bindra- 
ban v, Sri Godamji Maharani Birajman 
Mandir Sri Rangji Maharaj, reported in 
(A. I. R. 1937 Allahabad, 394=I. L. R. 1937 
Allahabad, 555). (7). 

We for ourselves are of opinion, that 
where an express provision for the manage- 
ment in the shape of a definite scheme has 
begn laid down in the deed of endowment 
by the founder of the deed, it must be held 
thatthe said founder intended to preclude 
himself from interfering with that scheme 
ata subsequent stage. In the deed which 
we have got to deal with in the present case 
Baba Gyan Das expressed himself as fols 
lows : 

“I do covenant that I, the executant, shall remain 
during my lifetime the sarbarahkar and manager of 
the temple mentioned above afd shall make manage- 
ment about the entire property mentioned below, 
that after my death, for the purpose of future 
management to the temple mentioned above, I 
appoint B, Ajodhya Prasad...... as panches and I 

` appoint Oudh Behari...as sarpanch, and the powers 
are bestowed (on them) as follows.” 


On a proper interpretation of the above 
provision in the deed of endowment and 
the law bearing on the point we are of 
opinion, in agreement with the lower 
Court that Baba Gyan Das was not entitled 
to interfere with the scheme of manage» 
ment laid down in Ex. 2 and that the 
scheme of management laid down in the 
will dated July 7, 1936, was invalid and in- 
effective. 

Lastly it was argued thatthe scheme of 
management laid down in the deed of 
endowment was of a testamentary charac- 
ter and that it must be deemed to have 
been revoked by the later will dated July 
7, 1936. In our opinion, the scheme of 
management of the dedicated property is 
really part of the original dedication of 
property. It isinseparable from the dedi- 
cation itself and cannot be considered to 
be of a testamentary cheracter liable to 
be revoked later, and unless the power to 
change that scheme is reserved, the scheme 
of management is as irrevocable as the 
dedication itself. 

- The result is that the appeal fails and 
is dismissed with costs. 


8. . Appeal dismissed. 

(7) A I R 1937 All, 394; 169 Ind Cas. 217; (1937) 
AL J 399; 1937 A LeR 478; 9 RAT ILR 
(4937) All. 555. - 
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MADRAS HIGH COURT 
Appeals Nos. 100 and 101 of 1939 
October 13, 1939 . 

Born AND Stoparr, JJ. d 
ROWTHMALL NEOPANJ—APPaLLANT 
versus 
NAGARMALL MADAN GOPAL AND oragR 

—RESPONDENTS ` 

Compgny—Sanction of Court to Oficial Liquidator 
to sell company's property—Contract of sale entered 
into—Court, if can subsequently revoke sanction so as 
to nullify contract—Companies Act (VII of 1913), 
8. 183 (5) — Applicability, where act of Oficial 
Liquidator is performed pursuant to Oourt’s sanc- 
tion. 

One of the principal functions of the liquidator 
is to discharge the debts of the company. For that 
purpose he may have to sell the company’s proper- 
ty, and he can do this with the sanction of the 
Court. It follows that any sales or contracts of 
sales effected by the liquidator in pursuance of 
the Oourt’s sanction previously obtained are not 
mere conditional agreements subject to sub- 
sequent confirmation by the Oourt. Where, there- 
fore, the District Qourt has given the Official 
Liquidator a general permission to sell the proper- 
ties (provided that a certain price was obtained) 
and has expressly sanctioned the contract of sale 
entered into by the Official Liquidator fora sum 
considerably inexcess of the stipulated price, the 
Court cannot subsequently revcke its own sanction 
so as to nullify the contract of sale. 97 Ind. Oas. 
295 (1), explained. [p. 70, col. 2; p. 68, col. 2.] 

Section 185 (5), Companies Act cannot apply to 
a case in which the act or decision of the Official 
Liquidator has been performed or made in pursuance, 
of the Court's express sanction. [p. 82, col, 2,] 


A. from the orders of the District Court, 
Guntur, dated February 27, 1939. 


The Advocate-General and Mr, D. R. 
Krishna Rao, for the Appellant, 


Messrs. K. Rajah Ayyar and K, Kamese. 
wara Rao, for the Respondents: 


Burn, J.—These are appeal preferred 
from the orders passed by the learned Dis- 
trict Judge of Guntur on I. A, No, 73 and 
I.A. No, 85 of 1939 in O. P. No. 266 of 1936 
on the file of the High Court, Madras. 
The original petition was for the winding 
up of the Guntur Cotton, Jute and Paper 
Mills Oo. Ltd. and it was filed in the High 
Oourt on October 2, 1936, and the winding 
up order was passed on December 17, 1936. 
The subsequent proceedings in liquidation 
were transferred to the District Oourt, 
Guntur, 

It is not necessary, I think, to state again 
in detail all the facts which have been 
fully set forth in the order of the learned 
District Judge. Put quite briefly the posis 
tion is as follows: On February 15, 1938, 


“the District Judge gave permission to the 


Official Liquidator to sell the entire pro- 
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perty belenging to the Guntur Cotton, Jute 

and Paper Mills Oo. Ltd. The permission 

was coupled with a condition that the sale 
should befor not Jess than Rs. 80,000. On 

January 19, 1939, the Official Liquidator 

entered into a contract of sale of the proper- 

ties to one Rowthmall Neopani for Rs. 95,000 

(Ex. 9). On January 23, 1939 the District 

Judge approved of this contract of sale and 

permitted the Official Liquidator to compro- 

mise two suits (O. S. No. 15 of 1923 and 

O.°8. No. 21 of 1924 on the file of the 

Sub-Court, Guntur) in which the company 

was concerned as plaintiffin the first and 

defendantin the second, In pursuance of 
the orders of the District Court the Official 
Liquidator compromised both those suits 
and decrees were passed by the Subordi- 
nate Judge of Guntur in terms of the razi- 
namas, On January 27, 1939 one N. Madan 
Gopal who had been one of the creditors 
on whose petition the winding up order 
was made, put in the application, I, A. 
No. 73 of 1939 in the District Court in 
which he prayed that the contract of 
sale said to have been entered into by 
the Official Liquidator with Rowthmall 
Neopani might be set aside, cancelling if 
“necessary theorder passed by the learned 
District Judge on January 23. On Janu- 
ary 31, 1939 Parripati Venkataratnam 
filed in the District Court I. A. No, 85 of 
1939. He alleged that he was one of the 
share-holders in the Guntur Ootton Jute and 
Paper Mills Co. Ltd., and he preyed that 
the order passed by the learned District 
Judge on January 23, 1939 which he dese 
. Cribed as an ex parte order, might be set 
aside and freshorders passed. The learned 
District Judge disposed of both these 
applications together and passed identical 
orders in both. He decreed : 

“That the permission granted by this Court on 
January 28, 1939 for the compromise of the suits, O. 
S ‘No. 21 of 1924 and No. 15 of 1923, Sub-Oourt, Gun- 

.tur, and for the sale of the mill properties be and 
hereby is revoked ; 

That respondent No. 1, (i.e.the Official Liqui- 
dator) do hold a fresh sale of the properties by publio 
auction as early as possible after due notice in the 
public press : 

That if at the public auction to be held here- 
‘after the. property fetches only Re. 95,000, respon- 
dent No. 1 (Rowthmall Neopani) must be given pre- 
ference over the other bidders and that if the pro- 
perty fetches more, it must be knocked down to 
the highest bidder; that respondent No. 1 (the Official 
Liquidator) is hereby directed to obtain the sanc- 
‘tion of the Sub-Court, Guntur, for the sale of the 

property’ as he is alsoa Receiver appointed by that 
Oourt ; and è 

That the respondente do pay 
costs,” 


Rowthmall Neopani has preferred both 


the petitioner’s 
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these appeals from the two orders of the 
lower Court, The contentions of the léarne 
ed Advocate-General for the appellant can 
be briefly stated as follows : (1) the learned 
District Judge had no power tarevoke the 
sanction which he had given on January 
23, 1939 for the sale of the properties, and 
for the compromise of the suits, and (2) 
that, even if the learned District Judge 
had power to revoke his own sanctions he 
Ought not to have done it in the present 
case. L am very clearly of opinion that 
the learned Advocate-General’s contentions 
on both these points are well founded. It 
appears to me a very extraordinary sugges" 
tion that the District Court having given 
the Official Liquidator a general permission 
to sell the properties (provided that a cere 
tain price was obtained) and having express 
ly sanctioned the contract of sale entered 
into by the Official Liquidator for a sum 
considerably in excess of the stipulated 
price, and having sanctioned the compro- 
mise of two suits in another Court, should 
be able, by passing an order purporting to 
revoke its own sanction, to nullify the con» 
tract of sale and to render void the decrees 
passed by the Sub-Court in the two suits, 
Mr. Rajah Ayyar for the respondents has 
not been able to refer us to any section 
in the Companies Act which would authc- 
rize the District Court to pass such orders 
as those now under appeal. The applica- 
tion of N. Madan Gopal was filed under 
ss. 179 and 183 (5), Companies Act. Sece 
tion 179 describes the powers of tbe Official 
Liquidator which he can exercise with the 
sanction of the Court. Section 183 (5) pro- 
vides that 
‘Gf any person is aggrieved by any act or decision 
of the Official Liquidator, that person may apply 
to the Oourt and the Court may confirm, reverse or 
modify theact or decision complained of and make 
such orders asit thinks just in the circumstances.” 
It is clear that s. 179 has no bearing 
upon this question, and s, 183 (5) clearly 
cannot apply to a case in which the act or 
decision of the Official Liquidator has been 
performed cr made in pursuance of the 
Court’s express sanction. Mr. Rajah Ayyar 
did not contend that s. 202 would have 
any application. He contended that the 
District Court had power to grant a review 
of its own previous orders either under the 
provisions of O. XLVII, Civil P. O., or 
failing that he contended that the District 
Court had inherent power to set aside its 
own orders in the interests of justice. 
Perripati Venkataratnam, the petitioner in 
I. A. No. 85 of 1939, based his petition on 
the same two sections and added also s. 153, 
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Companies Act, Mr, Rajah Ayyar did not 
suggest that s, 153 could have any appli- 
cation to this case, Section 153 gives 
power to compromise between a company 
and its creditors or any class of them or 
between te company and its members or 
any class of them, It provides that where 
any compromife or arrangement is proposed 
a meeting of the creditors or class of credi- 
fors,or rhembers of the company or class 
of members as the case may be must be 
called, held and conducted in such manner 
as the Oourt directs. The compromises 
jn this case were between the company 
and one creditor who held a mortgage on 
the company’s immovable properties. It 
was not a compromise between the com- 
pany and a class of creditors and there- 
fore the provisions with regard to the 
obligation to calla meeting are inapplic- 
able. 

There is, I think, no doubt that the 
Court in a proper case could grant a ree 
view under the provisions of O. XLVII, 
Oivil P. O., bat the applications in this 
case were not applications for review, and 
I do not see how they could be brought 
within the terms of O. XLVII. Mr. Rajah 
Ayyar was not able toshow any authority 
for holding that in a case like this the 
District Court bas inherent power to re- 
voke its own sanction after the sanction 
has been acted upon. He referred to the 
case in Gordhan Das Chuni Lalv. Kanthi- 
mathinatha Pillai (1). But that case was 
decided on a totally different point. 
Krishnan, J. expressed the view that in 
that case the Court had inherent powers to 
set aside its own previoue order but he 
expressly stated that 
“it was not material to decide in this case the some. 
what difficult question whether the District Judge 
himself had jurisdiction to cancel his- previous 
sanction.” 

The learned Judge's remarks on this 
point were therefore avowedly obiter. The 
learned Advccate-General lays stress very 
properly on the fact that in pursuance of 
the permission granted by the District 
Judge tothe Official Liquidator the suits 
(O. 8. Nos. 15 of 1923 and 21 of 1924) were 
compromised in the Sub-Oourt, Guntur, and 
he asks how those decrees of the .Sub-OCourt 
can be rendered void by the order of the 
District Jadge purporting to revoke the 
permission given by him on January 23 ? 
I am not aware of ‘any answer to this 
question. The District Judge could of 
course have revoked his sanction if he 
(D 24 L W 35; 97end, Oas. 295; AI R 1921 Mad. 
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had done so before the Official Liquidator 
had acted upon it, but if once the Official 
Liquidator has acted upon it, has compro- 
mised the suits and has obtained decrees 
in terms of the compromises, I am entirely 
unable tosee how the District Judge can 
have power to revoke it. 

Secondly itseems to me quite clear that 
the District Judge’s order was wrong on 
its merits. He recognizes that the compro- 
mises in the suits were beneficial to all 
parties and it would seem that he only 
revoked his sanction because he thought 
that it was technically bad for want of 
notice to “the persons interested.” He 
states also that ‘there was no prior sanc- 
tion of the Sub-Court, Guntur, for the 
Proposed sale and he says there was 
thirdly “the suppression of an important 
fact a knowledge of which would have 
prevented the giving of sanction.” These 
matters can, I think, be very briefly 
dealt with, Mr, Rajah Ayyar has not been 
able to satisfy us that any notice to any- 
body was necessary in this case. As I 
have already pointed out, the Official 
Liquidator had got from the District Oourt 
general authority on February 15, 1938 
to sell the property either by public auc- 
tion or by tender or by private sale, 
picemeal or in one lot subject to the ap- 
proval of the Court, All parties were well 
aware of this permission. N. Madan Gopal 
by his Vakil expressly stated on February 
5, 1938 that he had no objection. The 
Pleader for the mortgagee in O. S. No. 21 of 
1924 also stated that he had no objection 
and the learned Judge in his order dated 
February 15,1938 (Ex. 4 ©) has expressly 
said that “none appeared to oppose.” Tech- 
nically, therefore, it cannot be said that any 
notice to anybody was necessary after the 
Official Liquidator had entered into the 
contract of sale and before the District 
Court approved of it. The suggestion that 
the Sub-Court’s sanction was necessary is 
apparently based upon the the fact that Mr. 
Kota Venkateswaralu, the Official Liquidas 
tor of the company, had also been appointed 
Receiver af the Mill's properties in O, 8. 
No. 21 of 1924, the suit filed against the 
company on a mortgage for Rs. 1,23,000 
odd. Mr. Rajah Ayyar has not attempted 
to support the order of the learned Judge 
on this ground. It is clear that when an 
Official Liquidator is appointed, he has 
power to dispose of the properties of the 
company under s. 179, Companies Act, and 
his power in this case was not limited by - 
the fact that he had had no sanction in, his 
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capacity: as Receiver in O. 8S. No. 21 of 
1924, . 


As for the suggestion that the learned 
Judge would have refused his sanction if 
he had known of an important fact which 
was suppressed, that is based upon the fact 
that N. Madan Gopal on January 20, 
` 1839 made a written offer to the Official 

Liquidator of Rs. 96,000. The Official 

Liquidator refused to take any notice of 

this ‘offer, because N. Madan Gopal made 

no deposit of earnest money and the Official 

Liquidator said that he did not believe it 

to be a bona fide offer. The Official 

Liquidator had good grounds for this view. 

N, Madan Gopal was well aware of the 

Official Liquidator’s power to sell; he had 

been: in negotiation with the Official 

Liquidator himself; he had on one occasion 

offered Rs. 81,001 on March 28, 1938 and 

even then he made no deposit of earnest 
money. His complaint that the transaction 
between the Official Liquidator and Rowth- 
mall Neopani was conducted behind his 
back was groundless, Rowthmall’s offer of 

Rs. 95,000 was made in November 1938. 
The Vakil for the plaintiff in O. S. No. 21 
of 1924 wrote to N. Madan Gopal on 
January 10, 1939 Ex. 8 (c) and in that 
letter he referred to the prospect of a 
compromise between the plaintiff in O. S. 
No. 21 of 1924 and the defendant company. 
N. Madan Gopal’s reply to that on January 
15, Ex. 8 (d), was that he was afraid to 
negotiate the purchase of the Jute Mill 
owing to longstanding disputes and he 
made no offer. On January 16, the seme 
gentleman telephoned to N. Madan Gopal 
‘at Vizianagaram, and warned him that the 
offer of Rs. 95,000 made by Rowthmall 

Neopani was going to be accepted unless he 
made a higher offer. In these circum- 
stances I think that the Official Liquidator 

was fully justified in paying no attention 

to the offer of Rs. 96,000 made on January 

20, unaccompanied by any deposit and I 
do not think that the District Court would 
have been justified in refusing sanction to 

the Official Liquidator for the sale and the 

compromises even if the fact of that offer 
had been brought to the notice of the learned 

District Judge, 

O. S. No. 21 of 1824 was a suit on a 
mortgage for Rs. 1,23,000, executed on 
January 2, 1918 in favour of a member 
of the Pydah family of Cocanada. By 1926; 
the claim under this mortgage had risen 
to somewhere between four and five lakhs. 
©. 8. No. 15 of 1923 was a suit filed on 
behalf of the company to set aside the 
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mortgage. The Official Liquidator wag in 
great straits for money not only to conduct 
these suits but even to pay such small 
items as Municipal tax on the buildings. 
None of the creditors would proyide funds 
to prosecute O. S. No. 15 of 1923 or to 
defend O. 8. No. 21 of 1924. In these 
circumstances the compromise by which the 
mortgagee received Rs. 70,000 in fyll satis- 
faction of his mortgage leaving Rs, 20,000 
to satisfy the unsecured creditors to the 
extent of about Rs. 7,000 and odd was 
beneficial to all parties as the learned 
District Judge himself recognizes. It is in 
my opinion extremely undesirable that by 
setting aside the sale these two suits should 
be re-opened and the parties left to bear the 
risks of them. It is also to be observed 
that if all these, matters are re-opened, 
there will be considerable delay inthe dis- 
posal of still another suit O. S. No. 27 of 
1934 onthe file of the Sub-Court, Cocanada, 
which is a suit for the administration of 
the estate belonging tothe Pyda family of 
Cocanada. I am therefore clearly of opinion’ 
that the learned Judge’s orders were une 
justified on the facts as well as being bee 
yond his jurisdiction. These appeals should 
therefore in my opinion be allowed and the 
applications I. A. No. 73 of 1939 and No. 85 
of 1939 dismissed with costs. Theappellant 
will recover his costsin Appeal No. 100 of 
1939 from respondent No, 1, N. Madan 
Gopal, and in Appeal No, 101 of 1939 
from respondent No. 1, Perripati Ven- 
kataratnam. 

Stodart, J.—I agree. One of the prin- 
cipal functions of the Liquidator is to dis- 
charge the debts of the company. For that 
purpose he may have to sell the company's 
property, and he can do this with the 
sanction of the Court. It follows in my 
opinion that any salesor contracts of sales 
effected by the Liquidator in pursuance of 
the Oourt’s sanction previously obtained 
are not mere conditional agreements subject 
to subsequent confirmation by the Oourt, 
1 say so for reasons which I think are 
obvious. If the Liquidator's procesdings 
are merely provisional and subject to the 
subsequent confirmation of the Court he 
will not be able to dispose of the property 
to the best advantage. Offers for the 
purchase of the property will be merely 
tentative. A prospeotive purchaser will 
not disclose to the liquidator the final 
figure to which he is prepared to goif his 
offer is liable to ba outbid by someone 
else when the sale comes up before the 
Court for approval. It appears to me there- 
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fore that having sanctioned the sale of the 
company’s property and having fixed a 
reserve price the matteris closed so far as 
the Court is concerned and the Liquidator 
is free to dispose of the property provided 
he observas the conditions previously im- 
posed by the Court. There must he some 
finality in the.proceedings and if bids and 
offers made to the Liquidator are to be 
subject eto the subsequent approval of 
the*Court then the Liquidator will be a 
mere ministerial. officer of the Oourt and 
the real sale will be effected by the Court 
itself, Bat that is not the meaning of the 


Act. 

Section 179. 

“The Official Liquidator shall have power with 
the sanction of the Oourt to sell the property of 
the company by public auction or private contract 
with power to transfer the whole thereof to any 
person......or to sell the same in*parcels.” 

In my opinion this can only mean that 
the liquidator can finally dispose of the 
property once he has got the sanction of the 
Court. It does not mean that he has power 
merely to invite offers and to submit them 
to the Court for approval. In the present 
case the offer of the respondent in A, A.O. 
No, 100 of 1939, whatever its bona fides, 
was received after a contract of sale had 
been finally entered into with the appel- 
lant, That offer was too late. Ifthe respone 
dent was willing to go to Rs. 96,000 he 
would have done so months before. He pat 
forward his offer only when he knew that 
the property was going to be sold to some- 
body else. He was not ready to pay cash 
down which was one of the conditions on 
which the Pydah mortgagees had consented 
to accept Rs. 70,000 in complete discharge 
of their mortgage. The order of the Court, 
moreover, which is now under appeal, was 
not in the best interests of the company. 
Having set aside the contract of sale in 
favour of Rowthmall Neopani for Rs. 95,000 
cash down entered’ into by the Liquidator 
because there was a subsequent offer of 
Rs. 96,000 by the’ respondent the Court 
directed that the property be sold by pub- 
lic auction, not, be it noted, starting with 
respondent's bid of Rs. 96,000 but presume- 
ably starting with the reserve fixed in 
February 1938, And the Oourt’s direction 
that if the bid reaches Rs, 95,000 then 
Rowthmall Neopani.rhust be given prefer- 
ence over the other’ bidders is something. 
which I cannot understand. If Rowthmall 
was still anxious to purchase the property 
and if at the public auction he bid up to 
Rs. 95,000 and if there were no higher 
bids it follows that, the property would be, 


BENI MADHO V. EMPEROR (OUDH) 


71 


knocked down to him without any question 
arising of giving him preference over the 
other bidders. ° 


78. Appeals allowed, 


meee 


OUDH CHIEF COURT 
Criminal References Nos, 18 and 19 
$ of 1840 
May 23, 1940 š 
ZIA-UL Hasan, J. 
BENI MADHO AND ANOTARR—AO0USED 
— APPLICANTS 
versus 


EMPEROR—Oompratnant~Opposita Party 

Criminal Procedure Code (Act V of 1898), ss. 540, 
342, 537—Prosecution witnesses examined at end of 
ease under a, 540-~Accused should be again examin- 
ed under s. 342 subsequently—Use of evidence not 
part of record, isitself proof of prejudice to accused 
—Use of evidence produced in another case is ille- 
gality not curable under 8. 537—Criminal trial— 
Evidence. 

No doubt the provisions of s. 540, Criminal P.C., 
arè very wide and a witness can be summoned and 
examined by the Oourt at any stage of an enquiry 
or trial, still it is not proper to examine witnesses 
under that section after a case is practically’ 
finished and without examining the accused again 
under s. 342, Criminal P. O. The first portion of 
s. 342 (1) gives the Court power to examine the 
accused at any stage of an inquiry or trisl for 
the purpose of enabling the accused to explain any 
circumstances appearing in the evidence against 
him and where the witnesses under s. 540 are exa- 
mined at the end of the case, the Magistrate 
should record the statements of the accused again 
after examining those witnesses, 75 Ind, Oas. 541 
(1), relied on. 

The very use of evidence which is not part of 
the record ig by itself proof of prejudice to the 
accused and the use in a case, of evidence produc- 
ed in another case is not a mere irregularity 
covered by s. 537, Criminal P, O., but an illegali- - 
ty. 186 Ind, Cas. 67 (2), 141 Ind, Oas. 539 (3) and 
177 Ind. Oas. 559 (4), relied on, 


Cr. Refs. made by the Civil and Sessions 
Judge of Lucknow. 


Messrs, H. G, Walford and I, N. 
Masaldan, for the Applicants. 


Messrs. R. F. Bahadurji, G. G. Chatterji, 
Gaya Parshad Shukla and S. Ahtisham ‘Ali, 
forthe Opposite Party, 


Judgment.—These are two references by 
the learned Oivil and Sessions Judge of 
Lucknow recommending that the orders of 
conviction passed by a Special Magistrate: 
in two cases tried by him be set aside. 


A complaint under ss, 147 and 323, I. P 
O., was filed by Panna Laland Jugul Kishore 
against Beni Madho and eight others and 
this case was registered as No. 116. Ans 
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ober complaint under s. 323, I. P. O., was 
filed by Basant Rai against the same Beni 
Madho and Parshotam Das and this case 
was No::118. Two crossecomplaints were 
filed by two of the accused in case No. 116 
against Panna Lal, Jugal Kishore and a 
third person, One of these was filed by 

Kalyan Das under ss. 504 and 506, I. P. O., 
“and in this case one Bithal Das was co- 
accused with Panna Lal and Jugal Kishore. 
The other was filed by Nand Kishore under 
s. 373 and the third accused in this case 
besides Panna Lal and Jugal Kishore was 
one Kandhai Lal. Al theee four cases were 
tried by a learned Special Magistrate who 
acquitted the accused in Kalyan Das’ and 
Nand Kishore’s complaints but convicted 
the accused in cases Nos. 116 and 118. In 
the former the accused were sentenced to 
a fine of Rs. 50 each and in the latter toa 
fine of Rs. 20 each. 

The learned Oivil and Sessions Judge 
bas referred cases Nos. 116 and 118 to this 
Court on the ground of certain alleged 
illegalities by the learned Magistrate in the 
course of the trials. 

I have heard the learned Counsel for 
both parties and am of opinion that the 
references should be accepted. In the first 
place the learned Magistrate examined 
two witnesses Ram Das and Lachhman 
Prasad under s. 540, Criminal P. O., after 
the parties had closed their evidence, 
arguments had been heard and a 
date fixed for the pronouncement of 
judgment, No doubt the provisions of 
‘s. 540 are a Very wide and a witness can be 
summoned and examined by the Court at 
any stage of an enquiry or trial, still it is 
‘not proper to examine witnesses under that 
section after a case is practically finished 
and without examining the accused again 
under s. 342, Oriminal P. O. It was argued 
on behalf of the complainants that s. 342 (1) 
makes it obligatory on the Court to examine 
the ‘accused only once, namely after the 
witnesses fur the prosecution have been ex- 
amined and before the accused is called on 
for ‘his defence and that it was not neces» 
sary for the Magistrate to examine the 
accuséu in these cases again after he had 
examined the witnesses under s. 540. This 
is no doubt true but the first portion of 
8. 842 (1) gives the Court power to examine 
the accused at any stage of an inquiry or 
trial for the purpose of enabling the accused 
tə explain any circumstances appearing in 
the evidence against him and as the wite 
esses under 6. 540 were examined at the 
end of the case, the learned Magistrate 
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would have -exercised a proper discretion if 
he had recorded the statements of the 
accused again after examining those wite 
nesses, The Caleutta case of Natabar 
Ghose v. Adya Nath Biswas (A. I. R. 1923 
Cal.. 690) (1) was very similar &o the pres 
sent cases. There also after both sides had 
closed their cases and after arguments had 
been heard and a date fixed for delivery of 
judgment, two witnesses who were named 
by the prosecution were examined before 
the Magistrate. It was held by a Bench of 
the Oaleutta High Court that the procedure 
adopted by the Magistrate was entirely un- 
justifiable and the sentences were set aside. 

In the cages before me not daly did the 
learned Special Magistrate examine under 
s, 540 the witnesses who had been named 
by the prosecution after the close of the 
cases without putting any questions to the 
accused after their examination but he com- 
mitted some other illegalities also. The 
witnesses mentioned above were examined 
in case No. 116 but their evidence was 
considered in case No. 118 also. Lachhman 
Prasad’s evidence appears not to have help- 
ed the case of either party but the learned 
Magistrate has fully relied on the evidence 
of Ram Das in case No. 118 and says— 

“I have no reason to disbelieve Ram Das 
witness.” 

Then in case No, 116 he has utilized the 
evidence of one Damodar Das who was not 
examined in the case at all but was a witness 
for the defence in one of the cross-cases. 
Lastly in case No. 118he has also relied 
on the allegations contained in the crosse 
complaint without a copy of that complaint 
having been brought on the record of the 
case and proved. At one place he says— 

“When I look into the complaint of Nand Kishore 
in the connected case I find the complainant not only 
admitted to be present at the spot but also accused 
of having actually threatened and abused the com- 
plainants’ party..........After this allegation in the 
complaint filed by the accused in another case 
how can it be believed that Bagent Rai has fileda 
false complaint to save his son-in-law”. 

At another place he says— 

“Even if I do not take into consideration thé 
Police report, the medical certificate, the, extra- 
judicial confession to Girdhari Lal and the statements 
of Panna Lal and Bishambhar Nath, how can E 
ignore the statement of Ram Das and the own allega- 
tions against the complainant in their own complaint ` 
by the accused which mentions in unambiguous 
terms that the complainant Basant Rai did take part 
in the quarrel if not by beating at least by threaten- 
ing and abusing the accused.? 

All this shows that ‘the learned Magis- 
trate was influenced in the case toa great 

(1) AIR 1983 Gal. 6:0; 75 Ind. Oas, 541; 27 O 
W N 675; 87 O LJ 415; 24 Or. LJ 975. 
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extent by the evidence which was no part of 
the case before him. ‘Aware 

It was argued that no prejudice is shown 
to have been caused to the accused by the 
procedure adopted by the learned Magis 
trate and that that procedure only showed 
an irregularity that can be covered by s. 537, 
Criminal P. Or I cannot however accept 
this argument. In the first place the very 


use of evidence which is not part of the 


record is by itself proof of prejudice to the 
accused and in the second place, it has 
been held by various High Oourts that the 
use in a case of evidence produced in 
another case is not a mere irregularity but 
an illegality, vide eg., the cases of Mrs, 
M. Waugh v. Emperor (41 Oriminal Law 
Journal, 247), (2), In re M. Mounagurusami 
Naicker (34 Oriminal Law Journal, 175) (3) 
and Sarju v. King Empefor (1938 O. W. 
N., 958) (4). 

I am therefore definitely of opinion that 
the judgment of the learned Special Magis- 
trate in both the cases must be set aside. 
The question however is whether or not the 
cases should be re-tried. The learned Coun- 
sel for the accused urges that as the parties 
are related to each other, the coraplaints 
were trivial and the cases have been going 
on for several months, no retrial should be 
ordered. On the other hand I take into 
consideration the facts that the com- 
plainants are very keen in opposing the re- 
ferences made by the learned Civil and 
Sessions Judge and that the illegalities com- 
mitted by the learned Magistrate in the 
course of the trial do not necessarily show 
that his final order was wrong. 

I, therefore, accept the references in both 
the cases, set aside the orders of convic- 
tion and order that the cases be re-tried 
by a Magistrate other than Mr. Bhagwan 
Charan, Special Magistrate, 


8, Reference accepted. 


(2) 41 Or. LJ 247; 186 Ind. Oas. 67; A IR 1940 
Oel. 59; 12 RO 466. 

(3) 34 Or, L J 175; 141 Ind. Cas. 539; Ind. Rul 
(1933) Mad, 143; 37L W 101; 64 M LJ 150; (1933) 
M WN 98; 56 M159; A IR 1933 Mad, 367; (1933) 
Or, Oas, 550. 

(4) 1938 O W N 958; 177 Ind. Oas. 559; 1988 O L 
fo UR O 58; 39 Cr, LJ 929; AIR 1938 Oudh 
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BOMBAY HIGH COURT . 
First Appeal No. 384 of 1936 
November 23, 1939 
Kania AND Wassoopew, JJ. 
JAGANNATH GANESHRAM 
AGARWALA—PtaIntizr—APPELLANT 
versus 

SHIVNARAYAN BHAGIRATH 

AND OTHERS — DEFENDANTS — RESPONDENTS 

Hindu ® Law—Joint family business—Manager 
standing surety—Strong evidence is necessary to 
justify liability of joint family on ground of legal 
necessity—Question whether passing of letter of 
guarantee by manager is ordinary incident of bwai- 
ness is question of fact—Surety—Liability of, nature 
—Managing agent of company standing surety for 
debt of company—Company wound up and scheme 
under s. 153, Companies Act (VII of 1913), sanction- 
ed—Creditor receiving half of his debt in cash and 
half in shares—Surety, if discharged. 

It requires much stronger evidence to justify the 
conclusion that themanager of a joint Hindu family, 
which has a business, has onthe ground of legal 
necessity a right by standing surety to make the 
joint family estate liable, [p. 76, col. 1.) 

The question whether the passing of aletter of 
guarantee by the manager is an ordinary incident 
of the trade or business of the joint family is a 
question of fact on which evidence is necessary, 
The fact that in respect of some other creditors. 
similar letters were passed is not helpful because an 
incident of trade could not be established by reason 
of some documents passed at about the same time- 
in favour of other parties, especially when the cir- 
cumstances relating to the passing of those docu- 
ments are nat on record, Üp. 76, cols. 1 & 2,} 

The liability of asurety is co-extensive, but is 
not in the alternative. Both the principal debtor 
and the surety are liable at the sametime to the 
creditors. (p. 75, col. 2.] 

Defendant inthe name of the managing agency 
firm passed a writing in favour ofthe plaintiff by 
which in substance he stood guarantee for the debt 
due by the company to the plaintif, Ultimately a 
petition was presented to wind up the company, 
and acting under s. 153, Companies Act, meetings 
of the creditors and share-holders of the company 
were held to consider a scheme of reconstruction 
which was suggested. Under the scheme every cre- 
ditor (except preferential creditors) was to receive 
half the sum in cash and the other half in the shape 
of preference shares; 

Held, that the fact that the plaintiff received from 
the company half the amount in cash and received 
also preference shares forthe other half did not dis- 
charge the surety. {p. 74, col. 2.) 


Messrs. G. N. Thakor and S. G. Patwer- 
dhan for the Appellant, 

Sir Jamshedji Kanga Messrs. B. R. 
Ambedkar, Ramnath Shivlal and A. 5, 
Asyekar, for the Respondents, 


Kania, J.—Thie is a first appeal filed in 
Civil Suit No. 47 of 1934 against a judgment 
ofthe First Olass Subordinate Judge at 
Jalgaon. The short facts leading to the 
litigation are that the Bhagirath Mill, 
Limited, had borrowed money from various 
depositors. Originally Bhagirath, the’ 


. 
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father of the defendants, was the managing 
agent, and we are told that the managing 
‘agency agreement was made out between 
him and the milla. The agency agreement 
‘is not put in as exhibit, and the only 
materials before the Oourt which give 
‘Some indication of some of the terms con- 
. ‘sist of stray statements in the evidence of 
- defendant No. 1. He stated that there was 
a kararnama by which the agency should 
be „perpetuated from generation to genera- 
tion. At another place he stated that it 
was the managing agent's sole business 
to borrow sums and pay them for the com- 
pany without consulting the directors, 
Bhagirath died and defendant No. 1 was 
‘substituted in his place as the managing 
agent. The mill company came into Anane 
-cial difficulties, On January 17, 1931, 
‘defendant No. 1 in the name of the 
‘Managing agency firm passed a writing 
in favour of the plaintiff by which in suhe 
stance hestood guaranteefor the debt due 
by the mill company to the plaintiff. The 
‘plaintiff was one of the directors. Defen- 
‘dant No.1 stated in his evidence that he 
had passed similar letters in favour of 
‘some other creditors also. The company 
got a little extension of life. Ultimately 
a petition was presented to wind up the 
company, and acting under s. 153, Com- 
‘panies Act, meetings of the creditors and 
‘shareholders of the company were held to 
consider a scheme of reconstruction which 
was suggested. Thescheme was approved 
at the meetings. However, before it was 
presented to the Court for sanction on 
August 29, 193], the plaintiff wrote to the 
_ ‘agents informing them that he did not 
‘agree to the proposal ofthe mill to give 
‘preference shares. The scheme was. san- 
ctioned by the Court on January 1), 1932. 
Even thereafter by his letter dated June 
28, 1932, the plaintiff gave notice to the 
‘defendants putting on record that his 
rights against the defendants remained 
unaffected. Under the scheme every cre- 
ditor (except preferential creditors) was to 
receive half the sum in cash and the other 
half inthe shape of preference shares. 
In accordance with the scheme the plaintiff 
received Rs. 12,000 odd and a temporary 
receipt in respect of the preference shares 
which came to his lot. Thereafter he filed 
the suit against the threemembers of the 
Managing agency firm, which is a joint 
family firm, claiming that they were bound 
to pay the deficit, Inthe plaint he has 
.offered to return the preference shares 
which came to him under the scheme, He 
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has stated that he has not dealt with them 
and that he holds them intact. He hase not 
yet received the share certificates from 
the company. 

Defendant No. 1 who signed the letter of 
January 27, 1931, had raised e numerous 
defences which have been dealt with in 
detail by the learned triale Judge. The 
defence failed on all points except one. 
Defendant No, 1 contended that as the 
plaintiff had received half the amouft in 
cash and the shares of the mill company, 
he was discharged from his debt and that 
no obligation of the surety survived. This 
contention found favour with the trial 
Court. Allthe other contentiofis of defene 
dant No. 1 were rejected and they were 
evidently considered tobe bad. Although 
the plaintiff lost his suit, defendant No. 1 
was ordered to ‘ear half the costs. As 
regards defendants Nos, 2 and, 3, the claim 
in the plaint is to proceed against the joint 
family estate in their hands. In para. 3 
of the plaint it is alleged : 

“Defendant No. 1 is and was the karta and mana- 
gerand agent and managing partner. He has 
given the writingin suit for self and forthe said 
firm...The agency of themill ig agreat source (of 
profits) to the undivided family and business of the 
defendants. And their responsibility to pay the 
debts borrowed by them for the mill is falling on 
them in pursuance of that also. The defendant 
and his undivided family andthe two firme have 
derived benefit from the writing...Therefore the de- 
fendants and their property are responsible for the 
plaintiff's suit,” 

In the written statement of defendants 

Nos. 2 and 3 it was denied that the 
transaction was binding on the joint family, 
and that there was any legal necessity. 
Issue No, 6 which was raised in the trial 
Court was: 
“whether the managing agency was the ancestral 
business of the defendants, and, if so, whether the 
writing was passed for the legal necessities of that 
business ?” 

The defence of defendant No. 1, in our 
opinion, fails, The fact that the plaintiff 
received from the mill company half the 
amount in cash and received also pre~ 
ference shares for the other half does not 
discharge the surety. The statement of. 
law is fcund in all recognized books on 
company law and also in Halsbury’s: Laws 
of England, (Edn. 2),* Vol. 5. In Ex parte. 
Jacobs: In re Jacobs (1) where the acceptor 
of a billof exchang’ presented a petition 
for liquidation or composition under the 
Bankruptcy Act, 1869,°and the creditors 
passed a resolution for liquidation or come 
position, the acceptor was held as dis- 

(1) (1875) 100h. A 211;44 LJ Bk, 34; 31 L T 745; 
23 W R 251. : 
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charged by operation of law, but the 
drawer was not thereby discharged from 
his liability, It was also held that it made 
no difference whether the bill-holder was 
present at the meeting or not, or whether 
he votedin favour of the resolution or 
against it. The drawer in the particular 
case stood in the position of asurety under 
the Negotiable Instruments Act. This desi- 
sion, shows that as a result of bankruptcy 
the debt due by the principal debtor may 
become unenforceable against the debtor, 
but the liability of the surety is not there- 
by discharged, In the case of a limited 
company in In re London Chartered Bank 
of Australia (2) it was held to the same 
effect. It was there pointed out that it was 
unnecessary to insert in the scheme of 
reconstruction a reservation of the rights 
of sureties for the company’s debts, when 
an order for winding-up had been made, 
because the scheme did not affect the liabili- 
ty of the sureties. Vaughan Williams, L. J. 
in the course of his judgment observed as 
_follows (pp, 545-547 +): 

“Now, with regard to the first point, no one 
intends that the scheme shall deprive the creditors 
oftheBank of theirrights against those who have 
guaranteed payment of the deposits and current 
accounts due from the Bank. The principle upon 
which it is anticipated that the scheme of arrange- 
ment might have that effect is, either that theeffect 
of the scheme is satisfaction of the guaranteed 
debt, so that there no longer exists any debt which 
the sureties can be called on to pay, or because 
the remedy over which the sureties would have 
against the Bank is inconsistent with the scheme of 
arrangement, which is intended to liquidate, once 
and for ever, all liabilities of the Bank. The 
scheme contains no release of the Bank or the 
contributories; it contains no covenant not to sue, 
and it is by operation of law that the scheme 
becomes effective to relieve the company and 
contributories from further liability than that con- 
templated or imposed by the scheme, The scheme 
of arrangement...is.. an alternative mode of 
liquidation which the law allows the statutory 
majority of creditors to substitute for the pending 
winding-up,...I¢ seems to me, then, that the discharge 
being clearly by operation of law consequent upon 
-pending statutory liquidation, the principles laid 
down by Mellish L. J. in Ea parte Jacobs : 
In re Jacobs (1) apply, and that therefore there is no 
need, and it would not be right, to introduce a 
reservation of rights against sureties into the 
scheme of arrangement.” 

The facts in the present case are very 
similar to those found in Garner's Motors 
Lid, In re (3). There T. Ltd, claiming to 
be creditors of G. M. Ltd. a company in vole 
untary liquidation, claimed £379-5-0. The 


(2) (1893) 3 Oh. 540; 62 L J Ch. 841; 3 R696; 69 L 
T 593; 42 WR 14. 

(3; (1937) 1 Ob. 594; 108 LJ Oh. 365; 157L T 
258; 81 S J 218; (4937) 1 All ER 671, f 


* Pages of (1893) 3 Oh.—[Ed.} 


JAGANNATA GANESHRAM V. SHIVNARAYAN (BOM) 


75 


creditors claimed that under an order of 
the Court G. M. Ltd. and another ,company 
called §. W, Ltd. became jointly and 
severally liable to pay tothe creditors the 
said sum. The liquidator of G. M. Ltd. 
contended that the company was discharged 
from its liability asa scheme of arranges 
ment between 8. W., Ltd. and ita creditors 
was sanctioned by the Court, It was held 
that it was not so, In the judgment it is 
stated as follows (pp. 598-599*) : s 

“,,,..in my judgment a discharge of one of 
several joint debtors by operation of law does not 
discharge the other debtors. In my judgment 
the effect ofs. 153, Companies Act, 1929, is to give 
toa scheme when sanctioned by the Court under 
the section a statutory operation. The scheme 
when sanctioned by the Court becomes something 
quite different from a mere agreement signed by the 
parties. It becomes a statutory scheme. In my 
judgment, therefore, the discharge of Sentinel 
Waggon Works, Ltd., from the debt to Temple 
Press Ltd., which was effected under cl. 15 of the 
scheme......did not have the effect of diecharging 
Garner's Motors, Ltd., from ita liability in respect 
of the debt.” 

The present case is not of co-debtors 
but of a debtor and a surety. The reason 
ing however clearly applies to their case 
also, This point does not appear to have 
been argued before the trial Court, but 
having regard to these decisions defend- 
ant No, l-has no answer. It was argued on 
behalf of respondent No. 1 that if the 
debt is considered alternative, satisfaction 
having been received from one party, the 
debt did not survive. But the basis ofthis 
contention is unsound. The liability of a 
surety is coextensive, but is notin the 
alternative. Both the principal debtor and 
the surety are liable at the same time to 
the creditors. The discussion on this line’, 
is therefore not profitable. As the sole 
defence of defendant No, 1 fails, the appeal 
must be allowed as against him. As I have 
pointed out, on all other facts the trial 
Court had found against defendant No, 1 
and we see no reason to differ from the 
conclusion arrived at on those points, i 

As regards defendants Nos. 2 and 3, it 
was found in the lower Court that, the 
business was ancestral, but there was no 
legal necessity. The facts as found from 
the record show that the managing agents 
were under no legal obligation to procure 
money forthe mill company. They had 
the authority and thesole authority to re- 
ceive deposits and pay the same to the 
company. If, however, sufficient deposits 
were not forthcoming, they were under 
no legal liability to find funds and to 
make themselves personally liable. Tho 

*Pages of (1937)1 Ch.—{Ed.] 
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@ontract found in the writing ot January 
17, 1931 ig clearly one of guarantee. The 
agency firm did not receive for their own 
use a pie out of the amount for which they 
stood guarantee. The whole amount was 
received by the mill company and used 
for the benefit of the mill company. On 
the facts as proved I am unable to cone 
Sider that any case of legal necessity has 
been made out, It requires much stronger 
evidence to justify the conclusion that the 
manager of a joint Hindu family, which 
has a business, has on the ground of legal 
necessity a right by standing surety to 
make the joint family estate liable. Stated 
in its bare form, the proposition is 
negatived by judicial authority. There 
are no particular aspects here which 
would justify a distinction. The case 
of legal necessity, in my opinion, fails and 
the conclusion of the trial Court is correct 
in that respect. 

It was urged on behalf of the appellant 
that apart from legal necessity in the 


present case, the passing of a document of | 


this nature was an ordinary incident of 
the joint family business. Relying on 
Raghunathji Tarachand v. The Bank of 
Bombay (4) it was therefore urged that 
the joint family estate was liable. In my 


opinion, itis not open to the appellant to- 


urge this contention at all. His statements 
in the plaint were not understood by him 
to mean that, no issue was raised to 


Suggest this contention, and throughout’ 


the judgment of the trial Oourt this point 
has not been dealt with. The question 
whether the passingof a letter of guarantee 
isan ordinary incident of the trade or 
' business of the joint family is a question 
of fact on which evidence is necessary. 
Mr, Thakor referred us to certain state- 
ments in the evidence. of defendant No.1 
in support of this contention. Those state- 
ments were evidently admitted as relevant 
evidence on the issue of legal necessity. 
From that itisnot right for the Oourt 
to consider that a case of an ordinary 
incident of trade had been suggested or 
made out. The fact that in respect of some 
other creditors similar letters were passed 
is not helpful because an incident of 
trade could not be established by reason 
of some documents passed at about the 
same time in favour of other parties, 
especially when the circumstances relating 
tothe passing of those documents are not 
on record. 2 
_ On the evidence on record I do not 
~ (4) -34 B72; 2 Ind, Oas, 173; 11 Bom, L R 255. . 
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think such an incident is established in 
any event. The contention against d&fen- 
dants Nos. 2 and 3 therefore fails. The 
suit is dismissed against defendants Nos. 
2 and 3. That order is confirmed. There- 
fore there shall bea decree fot the plain- 
tiff-appellant against defendant No. 1, 
respondent No. 1, for Rs.” 11,900 with 
interest at six per cent. on Rs. 23,930 
from September 15, 1931 till July" 1, 1932 
and on Rs. 11,900 thereafter till judgment, 
costs of the suit and costs of the appeal. 
Interest on judgment atsix percent. The 
plaintiff is ordered to hand over to de- 
fendant No. 1 the temnorary receipt which 
he received in respect of the” preference 
shares duly endorsed and to sign such 
other documents as may be necessary to 
enable the preference shares to be trans: 
ferred to the namé@ of defendant No. 1 or 
his nominee. The appeal as against res- 
pondents Nos. 2 and 3 is dismissed with 
coats, A 
8. Order accordingly. 





OUDH CHIEF COURT. 
Miscellaneous Appeal No. 49 of 1938 
August 2, 1940 
THOMAS, C. J, AND BENNETT, J. 
DWARKA NATH SINGH AND oTarRs — 
PETITIONERS—APPELLANTS 
versus 
Mst. RAJ RANI AND ANOTHER— 
CLaiMaN TS—RESPONDENTS 

U. P. Encumbered Estates Act (XXV of 1934), 
s. 9 (5) (a)—Scope—Impleading of joint debtors aa 
co-applicants—U. Encumbered Estates Act, 
Rules under, r. 6—Proceedings under Act 
relating to mortgage debt—All persona interested ` 
in mortgage can be impleaded under O. XXXIV, r.1, 
Civil Procedure Code (Act V of 1908). . 

U. P. Encum. Estates Act, s. 9 (5) (a) does not 
contemplate the impleading as co-applicants of 
joint debtors who do not apply. It merely pro- 
vides that the Special Judge shall determine the 
amount of the joint debt which is due by the” 
debtors who have applied and the amount due by 
those who have not applied. 

All persons having an interest either in the 
mortgage security orin the right of redemption can 
be joined as parties to the proceedings under the 
U. P, Encum. Estates Act relating to a mortgage 
debt, under O. XXXIV, r.1, Civil P. 0O., by reason 
of r, 6 of the “Rules made under the Encum. Estates 
Act. : 


Misc. A. against an order of the Special 
Judge, First Grade, Sitapur, dated January 
26, 1938, 

Mr. Bishun Singh, for the Appellants, . 

Mr. B. K. Bhargava, for Respondent No. 1. 


_ Mst. Raj Rani served. 


1940 
er Jagdish Chandra, for Respondent 
No, 2. 


Judgment.—This is an appeal against 
the order dated January 26, 1938, passed 
by the Spécial Judge, First Grade, Sitapur 
on an appliċation under the U. P, Encum, 
Estates Act praying that the appellants, 
Dwarka Nath Singh and other sons of 
Ganga Bakhsh Singh, be impleaded as 
‘corapplicants with the first respondent 
Mst. Raj Rani, the applicant in the case. 


The application of Mst. Raj Rani was 
made under s. 4 read with s. 49 of the 
Encum. Estates Act. Section 49 (1) provie 
des that ifthe debts ofa landlord are the 
debts due from his deceased ancestor 
which are legally recoverable only from 
certain property in the possession of the 
landlord only such property and no other 
property shall be dealt with under the 
Provisions of the Act, 

Mest. Raj Rani was the widow of Shan- 
kar Bakhsh Singh, talugdar of Rampur 
Kalan. Oertain property of this taluqder 
had been mortgaged by his ancestor 
Mst. Badalo, inthe year 1867 for Rs, 30, 
and Rs. 6,256-4-0 and the estate was still 
encumberanced by these two mortgages 
atthe time of Shankar Bakhsh Singh's 
death. 

Shankar Bakhsh Singh executed a will 
on July 28, 1904, and litigation about 
this will followed between Mst, Raj Rani 
and the present appellants. The case was 
finally decided by their Lordships of the 
Privy Oouncil on May 7,1937, and under 
that decision Mst, Raj Rani obtained only 
a life estate in her husband's property, 
the appellants acquiring proprietary 
title therein subject to her life interest. 

Mst, Raj Rani made her application under 
B5. 4 and 49 of the Encum, Estates Act in 
order to liquidate this mortgage-debt. 
The appellants applied to be made coe 
applicants withthe object of protecting 
their interests in regard to the mortgages, 
It has been stated by their Counsel that 
the question islargely one of accounts 
and that the appellants’contention is that 
the whole amount due in respect of these 
mortgages has been paid off. ‘ 

The order passed by the Special Judge 
onthe appellants’ application was that 
“the applicants should apply to the Deputy 
Commissioner to have their names added 
tothe list of the applicants to the appli- 
cation under s. 4." He added that Mst. 
Raj Rani opposed the application of the 
appellants and that it was likely that her 
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interests and the interests of the appellants 
in respect of the property were “much in 
dispute. The Special Judge accordingly 
rejected the application of the appel- 
lants. 

In appeal against this order it has been 
conceded by learned Counsel for the appel- 
lants that there is no specific provision’ 
inthe Act by which the appellants could 
be added by the Special Judge as coe 
applicants, though it is also the case 
that there isno provision in the Act by 
which the Deputy Commissioner could add 
their names tothe list of the applicants, 
Learned Oounsel has referred us to the 
provisions of s. 9 (5) (a) of the Act, but has 
not been able to show how these pro- 
visions are applicable to the case, The 
question is not one of several joint debtors, 
some of whom apply under g, 4 while others 
donot, and s.9 (5) (a) does not contem- 
plate the impleading as co-applicants of 
joint debtors who do not apply. It 
merely provides that the Special Judge 
shall determine the amount of the joint 
debt which is due by the debtors who have 
applied and the amount due by those who 
have not applied. 

Learned Counsel has not, therefore, 
Pressed the application as it stands for 
impleading the appellants as co-applicants, 
He has asked that they may be impleaded 
as parties in the case according to the 
provisions of O. XXXIV, r. lofthe Civil 
P. C. Under this rule all persons having 
an interest either in the mortgage security 
or inthe right of redemption shall be 
joined as parties to any suit relating to 
the mortgage. Rule Gof the Rules made 
under the Encum. Estates Act provides 
that proceedings under the Act shall be 
governed bythe provisions of the Civil 
P.O., so faras they are applicable and 
not inconsistent with the provisions of the 
Act and the rules made thereunder, . 

It may be considered doubtful whether it 
is contemplated by the Encum. Estates Act 
that the provisions of r, 1 of O. XXXIV 
should apply to the proceedings under 
that Act, We do not, however, think that 
there would on tha facts of the present 
case be any inconsistency with the proe 
visions of the Act in allowing the 
appellants to be made parties in the 
case. 

For the respondents it has been pointed 
out that a claim was made by the appel- 
lants onthe application of Mst. Raj Rani 
and they are, therefore, already parties - 
as creditors. Under 6. 14 of the .Act 
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“notice must be given to all claimants of 
the date *fixed by the Special Judge for 
enquiring into claims. It is argued therc- 
fore that the appellants will in any case be 
ina position to watch the proceedings 
relating to the mortgages under considera« 
tion andthe liability cf the estate in 
‘respect thereof, 

This is no doubt true, but we do not 
think that the fact that the appellants are 
already parties in the case as creditors 
would entitle them to intervene in connec- 
tion with an entirely different claim. 
And since the learned Counsel for the res- 
pondent hasno objection to their inter- 
vention and does not contest their claim to 
be interested in the mortgages, we see 
no reason why the appellants should not 
be made parties in the case. The order 
passed by the Special Judge directing the 
applicants to apply tothe Deputy Com- 
missioner for the addition of their names 
to the application, cannot’ be justified and 
the only way by which in our opinion the 
appellants can legally intervene to defend 
their interests is by being impleaded as 
parties, 

We accordingly allow this appeal with 
costs, set aside the order passed by the 
Special Judge and direct him to add the 
names of the appellants as parties in rese 
pect of the claim made on foot of these 
mortgages. 


B. Appeal allowed. 
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It cannot be presumed that the entry in the re- 
venue papers showing members of a Hindu €family 
as owing land “ in equal shares " necessarily shows: 
that they held it as co-owners and not as co-parce- 
ners. Such an entry is only a piece of evidence 
which has to be considered along with the other 
evidence in the case. “Standing alone,” it is not. 
sufficient to prove “ separation of status.” 56 Ind. 
Cas, 3u6 (2), Jogendar Singh v. Sardar Singh (3) 
and 88 Ind. Oas. 385 (4), relied on, Bhogji v. Bapuji 
(5) and 87 Ind. Oas. 333 (6), referred to, 172 Ind. 
Oas. 977 (1), explained. [p. 81,col, 1] ° 

Money-lending or banking is as much a “ teading 
business "as any other, anda joint Hindu family 
might as well engage in it as any individual, or 
individuals working in partnership. The restrictive 
definition of “ trade’? given in Regulation of Ac- 
counts Act has no application. [p. 82, col, 1] 

Rule 1, O. XXX, Givil P. O., is only an enabling: 
Provision. It merely says that a “firm may sue 
or be sued in the name of the firm, Itis nowhere: 
laid down that this is the only form in which a. 
suit on behalf of, or against, a firm can be brought, 
Therefore, the parknership members can sue jointly” 
in their individual names. Asa matter of facts this. 
order merely provides an alternative and a short- 
hand mode of describing the parties, with a view 
to facilitating the bringing of suits on behalf of, or 
against, persons working under atrade name, 127 
Ind. Oas. 575 (9) and 142 Ind. Oas. 649 (10), relied. 
on. [p. 82, col. 2; p. 83, col. 1.) 

The plaintifis, members of joint Hindu family 
described themselves in the plaint as “joint Hindu 
family partnership business Atma Ram,Seva Ram ete., 
and applied for amendment of heading as Atma Ram, 
Seva Ram etc, proprietors of joint Hindu family, 
business” : 

Held, that it was merely a case of misdescription, 
which could be corrected by the transposition of the 
description of the individual plaintifs from the 
beginning of the heading to the end. Such an amend- 
ment did not alter the character of the suit, nor 
introduced a new cause of action, and, therefore, 
could be allowed to be made at any stage of the suit. 
[p. 83, col. 1.] 

A pro-note was executed in favour of one of the- 
members of a joint Hindu family partnership busi- 
ness. The suit, however, was instituted in the name 
of all the members. On the plaintiff's application 
for amendment of the plaint by striking off the 
names of the members except one in whose favour 
the pro-note was executed and treating the suit as. 
having been brought by him: 

Held, that the amendment could be allowed. 


F. A. from the decree of the Senior 
Sub-Judge, Muzaffargarh, dated Novem- 
per 5, 1938. i 

Messrs. Achhru Ram and V. K. Ranade 
for the Appellants. 

Messrs, J. G, Sethi and M. L. Sethi, for 
the Respondent. 


Tek Chand, J.—The following pedigree- 
table will be helpful in understanding the 
facts of this case : 


ISHAR a 
| l | | 
Mul Chand Atma Seva Hira Mannu Ram 
(died child- Ram Ram, Nand 
. less, 1928) Jess Ram 
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On, February 28, 1935, Mohammad 
Hussain, father of the defendant executed 
a pro-note in favour of Atma Ram for 
Rs. 4,723-8-0 bearing interest at 1 per cent. 
per mensem. On February 26, 1938, a 
suit for the recovery of Rs. 6,432 alleged 
to be due on „foot of this pro-note, was 
instituted. In the heading of the plaint the 
plaintiffs were described as the 
tointe Hindu family partnership business Chaudhri 
Atma Ram, Chaudhri Seva Ram, Ohudhri Hira Nand, 
song of Ishar Das, and Jesa Ram, son of Mannu Ram, 
caste Batra, through Chaudhri Atma Ram and Ohau- 
dhri Hira Nand.” 

In the plaint it was stated that the four 
persons mentioned above were members of 
a joint Hindu family who carried on busi- 
ness jointly and that Atma Ram and Hira 
Nand were the managers and agents of the 

. said family, It was further averred that 
the promnote in suit had been executed for 
valid consideration by the father of the 
defendant in favour of Atma Ram as the 
manager of the joint family of the plaintiffs 
and that Mohammad Hussain had died and 
the defendant was his heir and had posses- 
sion of his property, On these allegations, 
it was prayed that a decree for Rs. 4,723-8 0 
as principal and Rs. 1,703-8-0 as interest or 
Rs. 6,432 in all be passed in favour of the 
plaintifs against the defendant recoverable 
from the estate of his deceased father. The 
plaint was signed and verified by Atma 
Ram and Hira Nand and was also signed 
by Mr. N. N. Krishan, Pleader, in whose 
favour a vakalatnama had been executed 
by Atma Ram, Hira Nand, Sewa Ram and 
Jesa Ram. : 

The defendant took objection to the 
frame of the suit and denied the plaintiffs’ 
claim on the merits. In support of the 
first objection he pleaded that the suit could 
not proceed on behalf of the “joint Hindu 
family partnership business” inasmuch as 
(a) the four persons mentioned in the 
plaint did not constitute a joint Hindu 
family, (b) that they did not carry on busi- 
ness jointly (c) that Atma Ram and Hira 
Nand were not the managers of the alleged 
joint Hindu family and (d) that even if a 
joint family business was carried on by 
the four persons mentioned above, the suit 
could not proceed on behalf of the ‘‘joint 
Hindu family partnership business.” 

On the merits the defendant denied all 
knowledge of the execution of the pro-note 
by his father in favour of the plaintifis and 
pleaded want of consideration. After exa" 
mining the parties, the learned Senior 
Subordinate Judge framed seven issues, of 
which he. has decided the following three 
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only ; (1) Whether the separation of the: 
plaintifs’ joint Hindu family Has taken 
place, if so, when and what is its effect on 
the plaintiffs’ claim ? (2) Whether plains 
tiffs’ joint Hindu family is carryiug on joint 
family business ; if not, what is its effect 
on the plaintiffs’ claim ? (3) If issues (1) 
and (2) are proved in favour of the plainte 
iffs, whether this suit is maintainable in 
the name of plaintiffs’ joint Hindu family 
business ? . 


After a part of the evidence for the- 
plaintifs had been recorded. on July 14, 


:1938 an application was made on their 


behalf under O. VI, r, 17 and O. J, r.l, 
Oivil P. O., for amendment of the plaint. 
In this application it was reiterated that the 
four persons mentioned above were meme 
bers of a joint Hindu family and carried 
on money-lending business and trade jointly,, 
and it was stated that the suit had been 
filed by all four of them, who had signed 
the power-of-attorney in favour of their 
Pleader and were all present at the hearing 
of the case, though the promote was in 
favour of Atma Ram alone. It was there- 
fore prayed that the plaint be allowed to 
be amended in either of the following 
ways: (1) the heading of the plaint may 
run as follows ; 

“Chaudhri Atma Ram, Seva Ram, Hira Nand, sons 
of Ishar Das, and Jesa Ram, son of Mannu Ran, 
members of a joint Hindu family, plaintiffs ;" 
or (2) if the Court thought that the plaine 
tiffs were not entitled to amend the plaint 
in the form mentioned in (1) above, a decree 
be granted in favour of Atma Ram plaintiff 
alone, in whose favour the prc=note in suit 
had been executed. 


The learned Senior Subordinate Judge 
dismissed the application by his order dated 
August 8, 1938 (printed at pp. 18 to 20 
of the paper-book), The main grounds 
given by the learned Judge in support 
of his order were: (1) that the plaintiffs 
had persisted in urging that the suit, as 
brought, was in proper form, and (2) that 
as the limitation for bringing the suit had. 
long since passed, un amendment would 
deprive the defendant of a valuable right. 

The parties then produced evidence on 
the three preliminary issues as originally 
framed and, on November 5, 1938, the 
learned Senior Subordinate Judge gave his. 
decision on these issues, He found that 
the plaintifis were members of a joint 
Hindu family, that even if a joint Hindu 
family existed, it had wot been proved 
that . i 
“they were carrying on business so as to entitle- 


. 
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them to be styled as a joint Hindu family trading 
‘partnership ” 

and thirdly, even if there was a joint 
Hindu family trading partnership, the suit 
-was not maintainable in the form in which 
it had been brought, but that it should 
have been instituted in the name of each 
-individual member of the family trading 
‘pattnership, On these finding, he dismiss- 
-ed the suit leaving the parties to bear their 
own costs. From this decree the plaintiffs 
have preferred a first appeal to this Court 
‘and it has been contended on their behalf 
that the decision of the learned Senior 
‘Subordinate Judge is erronecus on all the 
three points on which it proceeds and, in 
any case, this was a fit case in which 
amendment of the heading of the plaint 
should have been allowed, as prayed in the 
‘plaintiff's. application of July 14, 1938. 
After hearing Oounsel at length and ex- 
amining the record we have no doubt that 
these contentions are well founded and 
‘this appeal must succeed. 


It will be seen from the pedigree-table 
-given above, that Atma Ram, Sewa Ram 
and Hira Nand are real brothers and Jesa 
Ram is the son of a deceased fourth 
brother, Mannu Ram, They are Aroras by 
easte, admittedly governed by Hindu 
Jaw. The presumption, therefore, is that 
they are members of a joint Hindu family. 
There is no proof that there has been any 
disruption of the family. On the other 
hand, the evidence on the record proves 
beyond doubt that they are joint in resi- 
‘dence, mess and business. They live in 
the same house and all their dealings are 
joint. A- mass of documentary evidence 
was produced which shows that for debts 
advanced in the name of one, payments 
‘have been made to the others, and on 
bonds executed in favour of some of them 
suits have been instituted either by all 
four jointly, or in the name of the “joint 
‘Hindu family partnership business” and 
decrees passed in their favour. Land 
révenue has been paid by them jointly, 
.and income-tax has been assessed on the 
faimly as a whole, sometime in the names 
-of all the adult co-parceners and at others 
of the two eldest members, and in all 
-cases it has been paid out of joint funds. 
‘The onus of issue (1) had been placed on 
the defendant and it was for him to prove 
that there had been a disruption of the 
-familys He did not produce any evidence 
to prove this. His sole reliance is on entries 
in the revenue papers in which the four 
smembers of the plaintiffs’ family are shown 
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as owning agricultural land ‘‘in equi 
shares.” 

It was contended that these entries were 
evidence of severance of the co-parcenary 
status and showed conclusively that they 
were holding their property as tenants-in- 
common, This argument, found favour 
with the learned Subordinate Judge who 
felt bound to give effect to it ip view of 
certain observations of their Lordships of 
the Privy Oouncil in Anurago Kuer ~. 
Darshan Raut (1). The learned Judge 
appears to have entirely misunderstood, 
these observations, which if taken with tha 
context, do not indicate any departure 
from the law as authoritatively laid down 
in several former pronouncements of the 
same high tribunal, The leading decision 
on this point is,Nageshar Bakhsh Singh v. 
Ganesha (2) in which their Lordships 
observed that entries in revenue records 
“take their place as part of the evidence in the cago. 
They dono more, Their importance may vary with 
circumstances, and it is not any part of the law of 
India that they are, by themselves, conclusive evi- 
dence of the facts which they purport to record, 
It may turn out that they are in accord with the 
general bulk of the evidence in the case; they may 
supply gaps in it; and they may, in short, form a 
not unimportant part of the testimony as to fact 
which is available, But to give them any higher 
weight than that might open the way for much 
injustice and afford temptation to the manipula- 
tion of recordsor even of the materials for the first 
entry.” 

Their Lordships then referred to several 
Indian decisions bearing on the point and 
expressed their approval of the pronounce: 
ment of Edge, O. J., of the Allahabad High 
Court in Jagendar Singh v. Sardar Singh 
(3) (at pp. 179-80) to the following effect : 

A definition of shares in revenue and village 
papers affords by itself but a very slight indication 
of an actual separation in a Hindu family, and 
certainly in no case that has come before us could 
we have regarded such a definition of shares 
standing alone,-as sufficient evidence on which to 
find, contrary to the presumption of Hindu Law 
that the family to which such definition referred 
had separated.” 

The matter came up again before another 
Board of the Judical Oommittee in Bhag- 
want Kunwer v. Mohan Singh, 88 Ind. 
Cas. 385 (4) (at p. 390) where their Lorde 

(1) A IR 1938 P O 65; 172 Ind. Oas. 977: 

R 392; 1938 OLR 87; 1938 A L R12]; 16 EPS b 
191; 19P L T 131; 19380 WN 201; (1938) AL J 
174; 47 L W 225; 4 B.R 302; 40P LR 179; (1938) 
M y Nai, do Bora. LR 758 (P O). i 

; 56 Ind. Oas. 306; A. I R 1920 : 
KATA EASE CE Les 

; ; ; 22 ` ‘ 
28 M L T 5;13L’ W 622 (P 0, Pom, L.E ob; 

D ie z nee (17750) À W N 1896, 23. 

nd. Cas, 385(390); A I R 1925 P O 132 
L J589; 49 M LJ 55; (1$259M W N 491; NOLS 
591; 22 L W 211; 29 O W N 1037 (P O), 
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ships expressed their concurrence with the 


5 
s 


i 


‘iawes laid down in Nageshar Bakhsh Singh 


v. Ganesha (2) and in doing so reiterated 
their approval of the above quotation from 
Sir John Edge’s judgment. They then cited 
another observation of the learned Chief 
Justice that the names of Hindus were 
entered, not uncommonly, in revenue and 
village papers in defined shares, and after 
referring, to the provisions of the N. W. P. 
Land Revenue Acts (corresponding to s. 44, 
Punjab Land Revenue Act), held that these 
provisions could not be read as 

“making the definition of shares of co-sharers in a 
settlement Ikhewat as conclusive of a separation in 
a joint Hindu family (p. 391*).” 

In both these cases, their Lordships also 
referred to the remarks of Birdwood, J., in 
Bhogjt v. Bapuji (5) that the ‘Oollector’s 
books were kept (primarily) for purposes of 
revenue and not of title” ‘as indicating that 
the definement of sharesin these papers is 
not intended to show that the co-sharers 
held the land as tenants-in-common and not 
as co-parceners, In this connection reference 
may also be made to Palani Ammal v. 
Muthu Venkatachala (6) at p. 257 where 
their Lordships after enunciating the well- 
known principle of Hindu Law that a divi- 
cion by metes and boundsis not necessary 
to effect a change in the co-parconary status 
of a family, laid down that the mere fact 
that shares of co-parceners had been 
ascertained, if it is not for the purpose of 
effecting a partition, does not convey a 
separation of status. It cannot therefore be 
presumed that. the entry in the revenue 
papers showing members of a Hindu family 
as Owning land ‘in squal shares” necessarily 
shows that they held it as co-owners and 
not as co-parceners. Such an entry is only a 
piece of evidence which has to be considered 
along with the other evidence in the case, 
“Standing alone,” it is not sufficient to prove 
#geparation of status.” The recent decision 
of the Judicial Committee in Anurago Kuer 
v. Darshan Raut (1) did not effect any 
change in the law, which had been laid 
down clearly and authoritatively in the cases 
cited above, as has been erroneously assum- 
ed by the learned Senior Subordinate Judge. 
On the other Land, the rule laid downin 
those cases was applied tothe facts of that 
particular case. Their Lordships, after once 


(5) 13B 75. 

(6) 48 M 254 (257); 87eInd. Oas. 333; A I R 1925 
P O 49; 52 I A 83; 48 M'L J83; 6 P L T133; 21 
L W 439; (1925) M W N 330; 3 Pat. L R 126; 27 
Bom. L R 735; 29 OW N 846; 23 ALJ 746; L R 
6 A (P O) 143 (P 0). 
` *Page of 88 Ind, Oas—{[Ed.] 
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again reiterating 4 
“the well-settled rule of Hindu Law ef the Mitak- 


shara School, that the partition of the joint estate 


consists in defining the shares of the co-parceners 
in joint property and it, was not necessary that 
there should be an actual division of the property 
by metes and bounds,” 
observed that 

“the definition of shares may be proved, inter alia, 
by an entry in the Record of Rights showing the 
share of each member of the family. Such an entry 
will be evidence of the severance of the joint status.” 


All that was meant by this passage-was 
that the entry relied upon in that case [to 
use the words of Lord Shaw in Nageshar 
Bakhsh Singh v. Ganesha (2)] “took its 
place as evidence” in the case and was cons 
sidered along with the other evidence in 
determining whether a particular family 
was or was not joint. It was not treated as 
conclusive on the point, Mr. Sethi for the 
respondent did not contest this position ; 
indeed, he frankly admitted that the deci- 
sion in Anurago Kuer v. Darshan Raut (1) 
was not intended to, nor diditin any way 
effect a departure in the law as it has been 
understood previously. In the case before 
us, as has been stated above, besides the 
so-called “specification of shares” in the 
revenue records there is nothing whatever 
to show that there had been a disruption of 
the family. On the other hand, the evie 
dence is overwhelming that Atma Ram, 
Sewa Ram, Hira Hand and Jesa Ram lived 
in commensality and held their property in 
co-parcenary and were members of a joiat 
Hindu family at the time when the suit was 
brought, The finding of the learned Senior 
Subordinate Judge on this point must theres 
fore be reversed. 

The decision of the learned Judge on 
issue No. 2 is still more unsatisfactory, and 
here again Mr. Sethi expressed his inability 
to support it. He has found that the plain- 
tiffs carry on money-lending business on an 
extensive scale, but nonetheless he has held 
that they cannot be said to have been carrye 
ing on a “trading business.” In the first 
place, the evidence on the record shows 
that the plaintiffs, besides money-lending, 
deal in purchase and sale of grain. This is 
clear from the statements of three of the 
plaintiffs, Atma Ram (P. W., No. 10). Jesa 
Ram (P. W. No. 5) and Hira Nand (P. W. 
No. 9), and from several documents on the 
record. But even if this were not so, the 
plaintiffs must still beheld to be carrying 
on joint family trading business as money- 
lenders. The learned Judge in assuming 
that money-lending is ‘nota “trading busi- 
ness” appears to have been misled in ap- 
plying the definition of “trade,” as contain: 


. 
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“ed in the Regulation of Accounts Act, to 
matters which do not fall within the pur- 
view of that Act. Admittedly, in this case 
no question arises to which the provisions 
of that Act apply, and the restrictive defini- 
tion of “trade” given therein has no pcssi- 
ble application. The ruling in Badri Par- 
.shad v; Banwari Lal (7), relied upon by the 
Jearned Judge was under the Regulation 
-of Accounts Act and has no beating on 
this case. The other case, 147 P. R. 1903, 
also referred to by the learned Judge is 
obviously a misquotation, as no case bear- 
ing that number exists in the Punjab Re» 
cord of that year. It is hardly necessary 
to gay that money-lending or banking is 
as much a “trading business” as any other, 
and a joint Hindu family might as well 
engage in itas any individual, or indivi- 
duals working in partnership, In many 
families such business is ancestral and has 
been carried on from “generation to gene- 
ration.” Issue No. 2 must therefore be de- 
cided in favour cf the plaintiffs. The last 
question for determination is whether the 
plaintiffs could have brought the suit in the 
name of “the joint Hindu family partner- 
ship business. Atma Ram, Seva Ram, Hira 
Nand and Jesa Ram through Atma Ram 
and Hira Nand.” 

The learned Senior Subordinate Judge, 
in holding against the plaintifs on this 
point, has relied upon Deli Sahai v. Gillu 
Mall (8), decided by me, siltingin Single 
Bench. Owing to scme typing mistakes 
and cmission of words in that judgment 
certain sentences convey quite a different 
meaning from what they were intended to 


do. Though these sentences, as printed, do’ 


not affect the ultimate decision of that case, 
it seems necessary to state at seme length 
the legal position relating the form in 
which suits by or against joint Hindu 
family trading firms might be brought. 
Under tke law, as it stocd before 1908, a 
trading firm (whether contractual or not) 
could not sue, or be sued, in the firm’s 
name ;the partners or proprietors of the 
firm had to bring suits, or be sued, in their 
individual names. Inthe Code (V of 1908) 
which came into force on January 1, 1909). 
O, XXX, was enacted which, with some 
slight modification (not material for our 
present purposes) brought the law in this 
country in line with that in force in Enge 
land : see O. XLVIII-A of the Rules of the 


(7) AI R1938 Lah, 322; 176 Ind. Cas, 824; 40 P L 
R 32; 11 R L237 (1). 
> (8) A I R 1998 Lah, 563; 177 Ind. Cas. 918; 40 P 
L R 456; 11 R L377 (2). 
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(England) Supreme Court. Rule] of O. XXX 
of the Code lays down that any two or 
more persons claiming, or being liable, 
as partners and carrying on business in 
British India may sue, and be sued, in the 
name of the firm (if any) of ewhich such 
persons were partners at the time of the 
accruing of the cause of actian. This provi- 
sion (as enacted bythe Legislature) applied 
only to contractual partnerships-and did 
not cover a joint Hindu family trading 
business. Soon after the Code came into 
force the Punjab Chief Court, in the exere 
cise of its rule-making power (Part 10, 
s. 125 et seq of the Oode) added an Ex- 
planation to r. 1 of O. XXX to the follow- 
ing effect : “Explanation : This rule applies 
to a joint Hindu family trading partner- 
ship” (See Chief Oourt Notification No. 5212- 
G dated May 12, 4909.) 

From that date therefore the provisions 
of r. lof O. XXX apply, in the Punjab, to 
joint Hindu family trading firmsor part- 
nerships, and persons who are members of 
such a family trading business can sue, 
and be sued,in the nameof the firm as 
provided in r. 1, and subject to the limita- 
tions laid down in other rules of O, XXX. 
But it must be clearly understocd that r, 1 
is only an enabling provision. It merely 
says that a “frm” (which means a contrac- 
tual partnership in provinces other than the 
Punjab and includes, in addition, a joint 
Hindu family trading firm in this province, 
by reason of ihe Explanation) may sue or 
be sued inthe name of thefirm. It is no- 
where laid down thatthis isthe only form 


‘In which a suiton behalf of, or against, 


a firm can be brought. As has been point- 
ed cut by the Patna High Court in Kazmi 
Begam v. Lachman Lal (9), at p. 720, 
O. XXX, r. 1, merely provides a new proce- 
dure, It did 

‘not affect the law on the subject, as it existed 
before, which was to the effect that a plaintiff 
bringing a suit against a firm may implead all the 
members of the firm ag defendants in that suit.” 

Conversely, such members could sue 
jointly in their individual names, Similarly, 
in Chuni Lal Tulsi Ram v. Amin Chand’ 
(10), at p, 551 Addison and Agha Haidar, JJ. 
pointed out that “O. XXX, r.1 was merely 
permissive. Ifit is followed, then O. XXX, 
T. 4 applies but not otherwise.” Unfortu» 
nately, this aspect of the matter is free» 
quently overlooked in the lower Courts and 
it is erroneously asstimed that firms, ‘as 


(9) 9 Pat. 717 (720); 127 Ind. Cas, 575; A IR 1930: 
Pat. 239; Ind. Rul. (1930) Pat: 719. DAN En 

(10) 14 L 543 (551); 142 Ind. Cas. 649; AIR 1933 
Lah. 356; 34 P L R11; Ind. Rul, (1933) Lah. 236 
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described in O. XXX, as originally enacted 
(as “well as those included within its pur- 
view by the Explanation) must sue, or be 
sued, only in the form prescribed therein. 
As a matter of fact, this order merely 
provides 4n alternative and a short-hand 
mode of describing the parties, with a view 
to facilitating the bringing of suits on 
behalf of, or against, persons working under 
a trade name. The evidence on the record 
shows that the joint Hindu family of the 
Plaintiffs has been carrying on business 
under the name and style given in the 
heading of the plaint. It must therefore Re 
held that the plaintiffs could sue in thè 
name of tHe “joint Hindu family partner- ` 
ship business, Atma Ram, Sewa Ram, Hira 
Nand and Jesa Ram,” and the suit as 
brought was maintainable 

In this view of the case it is not neces- 
Sary to consider at length the further ques- 
tion whether amendment of the plaint 
should have been allowed in terms of the 
application made by the plaintifs on 
July 14,1938. It may however be stated 
that the reasons given by the learned Senior 
Subordinate Judge for rejecting the appli- 
cation are altogether wrong. As stated 
already, the names of all the four members 
of the family had been given in the heading 
of the plaint and in the body of the plaint 
it had been clearly stated that they were 
members of a joint Hindu family. Even 
according to the view of the law as under- 
stood bythe learned Judge, it was merely 
acase of misdescription, which could have 
been corrected by the transposition of the 
description of the individual plaintiffs from 
the beginning of the heading to the end. 
It is conceded that the suit would have been 
in proper form, if it had been headed 
“Atma Ram, Sewa Ram, Hira Nand and 
Jesa Ram, proprietors of joint Hindu family 
partnership business, etc.” instead of “joint 
Hindu family partnership business Atma 
Ram, etc.” Such an amendment could not 
have altered the character of the suit, nor 
introduced a new cause of action, and there- 
fore should have been allowed to be made 
at any stage of the suit. In any case, there 
was no justification for not allowing amend- 
ment in the alternative form, namely that 
the names of Sewa Ram, Hira Nand and 
Jesa Ram be struck off and the suit be con- 
sidered as having been brought by Atma 
Ram alone, The prosnote, on which the 
suit was founded, was alleged to have been 
executed by defendant's father in favour 
of Atma Ram alone and therefore it was 
competent to Atm& Ram to sue in his own 
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name without joining the other members 
of the family as plaintiffs or describing 
himself as the manager or agent of the 
joint Hindu family business, 

For the foregoing reasons, this appeal 
must be accepted, the judgment and. decree 
of the lower Court set aside, and the cass - 
remanded to it under O. XLI, r. 23, Oivil 
P. C., for decision of the remaining issues. 
Court-fee on this appeal shall be refunded, 
other costs shall be costs in the cause. 


Abdul Rashid, J.—I agree. 
D. Appeal accepted. 
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PATNA HIGH COURT 
Appeal from Appellate Decree No. 859 
of 1938 
February 14, 1940 
AGAR WALA, J. 
SURADHANI DEBI—DersnpanT No. 7— 
APPELLANT 
versus 


PROLHAD MAHI AND otagsra— 


RESPONDENTS 

Hindu Law—Widow—Alienation--Legal necessity 
—Right of surrender—Widow in occupation for 
time being—Effect of auch surrender—Eztent of the 
right—Landlord and tenant—Surrender. 

It is of courss true in one sensa that every indi- 
vidual requires a place of abode but that does not 
mean that there is necessity in thelegal sense for 
building a house: 

Held, that there was no necessity for mortgaging 
the khata or for surrendering it to ths landlord, 

The surrender to the landlord, by a Hindu widow, 
of her entire interest in a raiyati holding of which 
she is for the time being in occupation, if it forms 
merely a part of the estate to which she succeeds, ` 
is a transfer of her limited interest in such holding 
and thisright of transfer by way of surrender is 
vested in every Hindu widow, irrespective of the 
provisions of the Ben. Ten. Act, that is to say, she 
may exercise it in case of legal necessity or to the 
extent of the interest which she has during her 
life-time and it is not binding on her reversioners 
beyond the life-time of the widow. &0 Ind. Oas. 
Oas. 872 (1), followed, 75 Ind. Oas. 794 (2), distin- 
guished, 


A. from a decision of the Subordinate 
Judge of Purulia, dated September 1, 
1938. 


Mr. S. C. Mazumdar, for the Appellant. 
Mr. R. S. Chatterjee, for the Respondents. 


Judgment.—This is an appeal by defen- 
dant No. 7 from a decision of the Sab- 
ordinate Judge of Puralia confirming a 
decision of the Munsif of, Raghunathpar. 
The plaintifs are the reversioners of one . 
Jadu. On Jadu’s death his widow, defen- 
dant No, 3, executed a mukhtarnana in 
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favour of. the plaintiffs who were the 
sole reversioners of her husband. This 
mukhtarnama put them in possession 
of Jadu’s property and empowered them 
to manage it. They, for their part, under- 
tcok to supply defendant No. 3 with a 
- certain amount of produce from the lands 
of Jadu. In 1924, two years after the 
execution of the mukktarnama, defendent 
No. .3 executed a patia in respect of a 
part of khata No. 200 which was one of 
the’ properties left by her husband. She 
also at the same time mortgaged the rest 
of Khata No, 200. n 1928, she sued the 
present plaintifis, the lessees under the 
patia of 1924 and the mortgagees, 
alleging that the present plaintifs had 


fraudulently induced her to execute 
the patta and the mortgage which 
were in favour of their relations, The 


defence of the present plaintiffs in that 
suit was that the transactions were genuine, 
Defendant No. 3 was permitted to withdraw 
that suit with permission to bring a fresh 
suit but no fresh suit was brought. On 
May 27, 1935, defendant No, 3 executed a 
mortgage of khata No, 200 in favour of 
defendant No. 7, the appellant for cons 
sideration of Rs. 400. Soon after that she 
purported to surrender khata No. 200 to 
the landlord. The appellant claims that 
the land was then settled with her by the 
landlord, The plaintiffs sued for a declara- 
tion that the surrender and the settlement 
with defendant No. 7 were not binding on 
them. ‘The first court granted the plaintiffs 
a declaration that the surrender by defen» 
. dant No. 3 to the landlord and the settle- 
ment by the landlord with defendant No.7 
were not binding on the plaintiffs beyond 
the life-time of defendant No. 3. That 
decision has been upheld in appeal. The 
Courts below have found that there was 
no. legal necessity for the mortgage of 1935 
or for the surrender. That finding is chal- 
Jenged in second appeal. The mortgage of 
1935 was said to be for the purpose of 
raising money to enable defendant No, 3 
to build a house, her husband’s house 
having fallen down. The Court of Appeal 
below found that defendant No. 3 was not 
residing in the house left by her husband 
but with some relations and that because 
she had no need of a house she allowed 
it to fall into a state of disrepair. In these 
circumstances the Court concluded that 
there was no legal necessity for defendant 
-No. 3 to borrow money for the purpose of 
building a house. ` 
Mr, Mazumdar contends that every widow 
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requires a house and that, accordingly, on 
the findings, it should be held that there 
was a legal necessity for her to borrow 
money for the purpose of constructing a 
house. It is of course true in one sense 
that every individual requires a place of 
abcde but that does not mean that there 
is necessity in the legal sense for building 
a house. I see no reason therefore for 
disturbing the finding of the Courts below 
that in this case there was no neceasity 
for mortgaging khata No, 200 in 1935, or 
for surrendering it to the landlord, 

It is next contended that the widow had 
an absolute right to surrender as she was 
the representative for the time being of 
the tenancy left by her husband. As early 
as 1919 this Courtin Jumra Prasad Singh 
v. Basdeo Singh (1) held that the surrender 
to the landlord, by a Hindu widow, of her 
entire interest in a raiyati holding in 
which she is for the time being in occupa- 
tion, if it forms merely a part of the estate 
to which she succeeds, is a transfer of her 
limited interest in such holding and this 
right of transfer by way of surrender is 
vested in every Hindu widow, irrespective 
of the provisions of the Ben. Ten. Act, 
that is-to say, she may exercise it in case 
of legal necessity or to the extent of the 
interest which she has during her life-time. 
Mr, Mazumdar contends that this decision 
is wrong in so far as it is based on the 
notion that a surrender by a Hindu widow 
is a transfer of her limited interest. The 
decision, however, has not been challenged 
since 1919 and is binding on me, Reference 
was made to the Full Bench decision in 
Sheoraji Kuer v. Dhani Mian (2) where 
the right of the landlord to enter upon a 
holding which has been surrendered after 
it has been encumbered by the tenant was 
upheld, Thatcase has nothing to do what- 
soever with the question that arises in the 
present case. 

It was next ccntended by Mr. Mazumdar 
that inasmuch as the plaintiffs had relied 
on the genuineness of the patia and the 
mortgage of 1924, in the suit instituted by 
defendant No. 3 in 1928, they should not 
have been heard in the present litigation 
to say that those transactions were not 
acted upon. It is .difficult to see what 
that question has to do with the question 
that arises in this litjgation. The patta 
and the mortgage were documents executed 


4PL J 548; 50 Ind, Oas. 872; (1919) Pat. 245; 


a 
ATIR 1919 Pat. 120. 

(2) 3 Pat. 1; 75 Ind, Oas, 794;4P L T 581; 1 Pat. L 
R 402; (1923) Pat, 305; A I R 1924 Pat. 1 (F B). 
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Pye gorende No. 3 herself and nothing 
which the plaintiffs said or did with res- 
pect to those documents subsequently can 
have any effect on the transactions thems 
selves. The question whether they were 
acted upon or not acted upon is beside 
the question whether in 1935 defendant 
No. 3 was justified in executing a fresh 
mortgage and surrendering the holding. 

The last contention of Mr. Mazumdar 
was that as the appellant had been let 
into possession of the land in dispute, and 
was an occupancy raiyat of the village 
sbe had acquired occupancy rights in khata 
No, 200. There is no suggestion in either 
of the judgments of the UOourts below that 
the appellant is a settled ratyat of the 
village. That question appears not to have 
been raised in either of dhe Courts of fact 
and as it will depend upon evidence it 
cannot be raised in second appeal. 

It was then argued that it is possible 
that the appellant may have acquired 
occupancy rights by 12 years possession 
before the reversion falls in and that ac- 
cordingly the plaintiffs should not be given 
a declaration in the form in which it has 
been granted by the Courts below. With 
regard tothat Mr. Chatterji appearing for 
the plaintiffs-respondent has no objection 
to the declaration being modified to this 
extent that it will be subject to such 
statutory rights, if any, as defendant No. 7 
may acquire during the life-time of defen- 
dant No. 3. With this modification the 
appeal will be dismissed with costs, 


D. Appeal dismissed. 


OUDH CHIEF COURT 
- Application No. 98 of 1937 
July 29, 1940 
ZIA-UL Hasan AND BENNETT, JJ. 
TAUQIR ALI—Puaintirr—APPLIOANT 
versus 
RAM RATAN SINGH AND OTHERS 
— Derenpants—Oppositz PARTY 

Transfer of Property Act (IV of 1882), 3. 53-A— 
Payment of consideration and mutation are acts 
in furtherance of contract—Registration Act (XVI 
of 1908), s. 49—Possession taken under invalid sale- 
deed becomes adverse~ Invalid sale-deed can be 
referred to, to determine nature of  possession— 
Adverse possession, 

The payment of consid8ration and the steps taken 
to effect mutation constitute acts in furtherance of 
the contract. 

A purchaser taking possession under a sale-deed 
which is invalid due to want of registration and 
holding itfor more than 12 years can acquire 
title by prescription, and the sale-deed, though in- 
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valid, can be referred to in order to determinethe 
nature of bis possession. 67 Ind. Oas. #72 (3), 90 
Ind, Oas. 736 (4) and 95 Ind. Oas. 438 (5), relied 
on. 


App. for revision of the order of the 
District Judge, Bara Banki, dated July 10, 
1937. ; 


Mr, Aji Zaheer, for the Applicant. 


Messrs. Ghulam Hasan and B.K. Dhaon, 
for the Opposite Party. 


Order.—This case has been referred to 
k Bench under s. 14 (2) of the Oudh Oourts 

ct. 

The cage arises out of an application 
under s. 12 ofthe U. P. Agri. Relief Act for 
redemption of a mortgage executed in the 
year 1866. The defence was that the morte 
gage ofthat year had been extinguished 
in the year 1869 onthe sale of the pro- 
perty mortgaged by the mortgagor to the 
mortgagee and that the mortgagee and 
his successors had been in possession of the 
property since the sale as proprietors. 

The trial Court dismissed the suit on its 
findings on the first and the fourth issues, 
which were :— 

(1) Whether the plaintiff retains the 
rights of the mortgagor? If so, is he ene 
titled to redeem the property ? 

(4) Whether the defendants have acquir- 
ed the proprietary rights of the share in dis- 
pute by adverse possession ? 

It appears that on November 25, 1869, an 
agreement was executed between the mort- 
gagor and the mortgagee for sale of the 
Property. This agreement was registered. 
On the same date a sale deed by which 
the agreement was put into effect was exe- 
cuted, but this sale deed was not register= 
ed as it could not have been validly register- 
ed at the registration office where the 
agreement was registered, 

The trial Court held that the unregis- 
tered sale deed was invalid and inadmis- 
sible in evidence and no title could pass 
by it to the vendee. A mutation order in 
favour of the vendee had, however, been 
Passed in 1671, giving effect toit, and sub- 
sequent mutation orders had been passed 
in favour of the mortgagee’s descendants, 
showing that they have throughout since 
1871 been recorded as proprietors of the 
property. Since then the names of the 
mortgagor and his descendants have not 
appeared as mortgagors, The trial Gourt 
coucluded that the mortgage-deed had been 
extinguished and that the character of 
possession from the date of the execution 


, 86 
of thé ŝälè deed and the registered agrees 
ment had changed and become adverse to 
be mortgagor, 

_ The District Judge in appeal upheld the 
judgment of thè trial Court dismissing the 
suit, He considered the effect of the pro- 
yiso to s. 49 of the Indian Regis, Act, it bes 
ing contended before him that in view of 
this proviso neither the sele deed*nor the 
agreemerit could be produced in evidence 
for any such purpose as was contemplated 
inthe case, Under the proviso an unre- 
gistered document affecting immovable 
property and required by the Regis. Act 
or the T. P. Act to be registered may be 
received as evidence of a contract in a 
sult for specific performance, or as evidence 
of part performance of a contract for the 
purposes of s, 53-A of the T. P. Act, or as 
evidence of any collateral transaction not 
Te quired to be effected by registered instru- 
ment, The District Judge thought that 
the | agreement could be used as evidence 
to indicate the changed nature of the pose 
session enjoyed by the transferee. It was 
presumably argued before him, as it was 
argued before us, that although the agree- 
ment was registered, yet for the purpose 
of affecting title to immovable property it 
must be considered as unregistered, since 
it was not registered at the registration 
office where it was necessary to register 
the saledeed. The District Judge appears 
to have accepted this argument ashe con- 
siderd the effect of the agreement on the 
assumption that it was not registered. In 
this we think that he was right. 

Against this appellate judgment an ap> 
plication In revision under s. 115 of the 
Civil P. C. was made in this Gourt and 
after hearing Counsel for the applicant a 
learned Judge of this Court referred the 
case to a Bench. 

It has been contended on behalf of the 
opposite party that no application under 
s. 115 of the Oivil P. O. lies, because no 
question of jurisdiction enters into the mat- 
ter and there has been no illegality or irree 
giilarity committed. We are inclined to 
agree, 

We have, however, heard learned Ooun- 
sel for the applicant onthe meritsas the 
case was referred to a Bench on the merits. 
He has contended that s. 53-A of the T. P, 
Act is not applicable because it would not 
apply retrospectively to documents execut- 
ed before April 1, 1930 and because no act 
was, he argues, done by the transferee in 
furtherance of the contract. On this Jast 
point we consider that the paymeit of con- 
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sideration and the steps taken to fect 
mutation constitute acts in furtherance of 
the contract. As regards the question 
whether s. 53-A, has retrospective effect 
there has been some conflict ef opinion 
between the High Oourts. It was held by 
this Court in Ramji Lal v. The Secretary of 
State for India in Council, (19036 O. W. N. 
514) (1), that it was not intended that re- 
trospective effect should be given to this 
section, Learned Oounsel for the opposite 
party referred us to a later Full Bench 
ruling of this Court and argued that this 
ruling tends to throw doubt on the earliér 
ruling. In this case, Kundan Pal v. Faqir 
Bakhsh, (1938 O. W. N, 401) (2), it was held 
that the provisions of the amended s. 92 
of the T. P. Act have retrospective effect, 
except in regard tm acts done before April 1, 
1930. In any proceeding pending in any 
Court on that date. The earlier ruling 
was referred toin the later case and one 
ofthe judgments in this later case lends 
some support to the suggestion that it is 
still a matter of doubt whether s. 532A has 
retrospective effect. 

If s. 53-A, is applicable, there can in our 
opinion be no doubt that the decision of 
the. lower Courts was right, but even if 
it be considered not spplicable we see 
no reason to dissent from the view taken 
by the lower Courts, Ina case decided by 
the late Court of the Judicial Commissionér 
of Oudh, Bijat Partab Singh vw. Raghuraj 
Singh, (25 O. O. 115) (3), it was held that 
though an unregistered compromise deed 
could not confer rights in immovable pro- 
perty in view ofthe provisions of ss. 17 
and 49 of the Regis. Act, yet the effect of 
the compromise was that both parties, the 
mortgagor as wellas the mortgagee, treated 
the mortgagee rights as having come to an 
end and the mortgagee as holding undere 
proprietary rights. Ne 

In Ibad Ali v. Dwarka, (A. I. R. 1926 
Oudh, 145) (4), this Oourt held that an 
agreement to relinquish the equity of re- 
demption in favour of the mortgagee, 
though not binding, if. not properly evis 
denced by document, will start adverse pob- 
session against tha mortgagors: and in 
another case of this Oourt, Ram Udit 
Upadhiya v. Bhagwat Prashad, (A: I. R. 

(1) 1936 O W N514;, 162 Ind. Gas. 712; 1936 © 
LR 292; 8 R O 598; A TR 1936 Oudh 306. tj. 

(2) 1938 O W N 401; 174 Ind. Oàs. 714; 10 R O 
464; 1938 O L R 204; A IR 1938 Oudh 127; 13 
Luck. 761. . 5 

(3) 25 OO 115; 67 Ind. Cag. 572;90 L J 173; 4 
U.P LR (0) 33; AIR 1922 Oudh T.. __ 

(4) AI R 1926 Oudh 145; 90 Ind. Osis. 736. 
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1926 Oudt 500) (5), it was held that a purs 
chaser taking possession under an invalid 
sale deed and holding it for more than 
12 years can acquire title by prescription, 
and the sale deed, though invalid, can be 
referred to in order to determine the nature 
of his possession, _ 

.In our opinion, there is sufficient evi- 
dence in the present case, apart from the sale 
deed? and agreement, to show that the nature 
of the transferee’s possession had changed 
from that of a mortgagee to that of a ven- 
dee, and we consider, therefore, that the 
dismissal of the application unders,12 of 
the U. P. Agri. Relief Act was justified, 

We accordingly dismiss this revision 
application with costs. 


8, Revision dismissed. 
(5) A I R 1926 Oudh 500; 95 Ind. Oas. 438, 





PRIVY COUNCIL 
Appeal from the Calcutta High Court 
June 3, 1940 
Lorp Romer, Sir Grorae RANKIN 
AND Mr. M. R, JAYAKAR 
RADHAKISSEN CHAMRIA AND OTHERS 
— APPELLANTS 
i versus 
DURGA PROSAD OHAMRIA AND ANOTAER 


— RESPON DENTS 

Bengal Public Demands Recovery Act (III of 
1913), 8. 19—Civil Procedure Code (Act V of 1908), 
0. XXI, rr. 53 and 2—Certificate holder attaching 
decree passed in favour of judgment-debtor and 
applying under s. 19 for its execution—How far 
representative of holder of attached decree—If com- 
petent to adjust such decree with judgment-debtor 
thereof for sum smaller than amount: of decree— 
Receipt of decretal amount by attacking decree-holder 
out of Court amicably, ts mode of executing decree, 

It is clear from cl. 3 of r. 53, O. XXI, Civil P. 
O., that the representative character ofthe attach- 
ing decree-holder is limited to matters in execution 
of the decree. This is also the inference suggested 
by the context ofcl. 3. Immediately following the 
words “ representatives of the holder of the attach- 
ed decree,” occuring in cl, 3 are the words “ and 
to be entitled to execute such attached decree in 
any manner lawful to the holder thereof.” The 
words “ deemed to be,” which occur in the clause, 
suggest a legal fiction of a twofold character with 
regard to the attaching decres-holder: (3) the law 
regards him as the representative of the holder of 
the attached decree, and (2) as a consequence of 
this fiction, the law clothés him with the same 
Tights asthe decree-holder has to execute the dec- 
Yee against the original judgment-debtor. Two 
things are clear from this context, that he is a 
representative only by a legal fiction and that too 
for the purpose of lawfully executing the decree, 4. e., 
enforcing it by process of the court and satisfying 
his own decree out pfthe proceeds of such execu- 
ion, Similarly, the clause immediately preceding 
él. 3 refere to the right of the attaching creditor 
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to “ proceed to execute the attachad decree and ap- 
ply the net proceeds in satisfaction” etc. As the 
analogy only arises by legal fiction, it must be 
limited to the purposes indicated by the context, and 
cannot be given a larger effect. The context as ex- 
plained above is vital, and indicates that the inten- 
tion of the Legislature was not to clothe the repre- 
sentative |“ with all therighte of the holder of the 
attached deeree in the sense of making him an 
assignee of such rights. This view gains farther 
support ffom the other wording of r.3. It doesnot 
say that the attaching decree-holder will be “ deemed 
to be” the “holder of the attached decree.” If 
the certificate holder in s. 19, Ben. Public Demands 
Recovery Act or the attaching decree-holder in r, 53, 
0. XXI, Civil P. O, were intended to be the full 
assignees of the rights of the certificate debtor or of 
the holder of the attached decree, one would not 
expect to find the latter's rights preserved for cer- 
fain purposes, as they are in cls. (4) Cii) of s. 19 
and els. (i) (b) Gi of r. 53. The intention of the 
Legislature was. therefore, to make the certificate 


‘holder, by a legal fiction, the representative or 


agent of the holder of the attached decree for the 
limited purpose of executing the decree, t. e, enforcing 
it by process of the Court and of satisfying his own 
decree out of the proceeds of such execution, He 
was not to be an assignees of the decree, so as to 
acquire all the rights of the original decres-holder 
in the decree. Hence, the attaching decree-holder 
has no power fo adjust the decree so as to csuge, 
prejudice to the holder of the attached decree, e. g., 
by accepting a smaller sum than is due under the 
attached decree, crediting such sum in partial satis- 
faction of his own decree and claiming from his 
own judgment-debtor the balane which may 
be due. The mere fact thatthe attaching decrees- 
holders’ claim was larger than the amount of the 
attsched decree will make no difference to the prin- 
ciple. Sah Alam Mull v. Kanagasabhapatht (1) 
Krishnan v. Venkatapathy Chetty (2)and 127 Ind, 
Oas. 643 (3), approved, 124 Ind. Osas. 382 (4), 79 Ind, 
Oas. 900 (5), Brajo Nath Saha v. Gaya Sundari 
Dassya (6), Seska Ayyar v. The Tinnevelly Saranga- 
pani Sugar Mill Co, Ltd. (7) and Chatterton v. Watney 
(8), distinguished, [p. 90, cols, 1 & 2; p. 91, col. 1.] 

The receipt by the attaching decree-holder of the 
decretal amount out of Court amicably is only a 
mode of executing the deeres, [p. 92, col, 2.] 


Messrs. L, P. E. Pugh, K.C. aud J, M. 
Pringle, for the Appellants. 


Mr. W, W. K, Page, for the Respondents. 


. Mr. M. R., Jayakaf.—The question for 
decision in this appeal is whether the holder 
of a certificate under the Bengal Public 
Demands Recovery Act (Bengal Act HI of 
1913) who has attached a decree passed in 
favour of his judgment-debtor and has 
applied under s. 19 of the Act for its execu- 
tion, is competent, as the representative of 
the holdér of the attached decree, to adjust 
such decree with the judgment-debtors 
thereof for asum smaller than the amount 
of the decree. The statutory provisions 
requiring construction in-this appeal are 
contained in O. XXI,. rr, 2 and 53 of the - 
Civil P. O. (Act V of 1908) and the said s, 19 
of the said Act. 
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Order XXI, r, 2, is in these terms :— 

“(1) Where any money payable under a decree of 

any kind is paid out of court, or the decree is 
otherwise adjusted in whole or in part to the 
satisfaction of the decree-holder, the decree-holder 
shall ceritfy such payment or adjustment to the 
court whose duty it is to execute the decree, and 
the court shall record the same accordingly. 
“ (2) The judgment-debtor also may inform the 
court of such payment or adjustment, and apply to 
the court to issue a notice to the decreé-holder to 
show cause, on a day to be fixed by the court, why 
such payment or adjustment should not be recorded 
as certified; and if, after service of such notice, the 
decree-holder fails to show cause why the payment 
or adjustment should not be recorded as certified, 
the court shall ‘record the same accordingly, 

(3) A payment or adjustment which has not been 
certified or recorded as aforesaid, shall not be 
recognised by any court executing the decree.” 

Order XXI, r. 53, is in these terms :— 

_ “(1 Where the property to be attached is a 
decree, either for the payment of money or for sale 
in enforcement ofa mortgage or charge, the attach- 
ment shall be made,— 
(a) if the decrees were passed by the same 
| court, then by order of such court, and, 
tb) if the decree sought to be attached was 
passed by another court, then by the issue to 
such other court of anotice by the court which 
passed the decree sought to be executed, request- 
ing such other court to stay the execution of its 
decree unless and until— 
(i) the court which passed the deeree 
sought to be executed cancels the notice, or 
(it) the holder of the decree sought to be 
executed or his judgment-debtor applies to the 
court receiving such notice to execute its own 
decree. - 
(2) Where a court makes an order under cl, (a) 
of sub-r. (1) or receives an application under sub- 
head (24) of the cl. (b) of the said sub-rule, it shall, 
. on the application of the creditor who has attached 
the decree or his judgment-debtor, proceed to execute 
the attached decree and apply the net proceeds in 
. satisfaction of the decree sought to be executed. 

(3) The holder of a decree sought to he executed 
by the attachment of another decree of the nature 
specified in sub-r. 1) shall be deemed to be the 
representative of the holder of the attached decree 
and to be entitled to execute such attached decree 
in any manner lawful for the holder thereof, 

(4) Where the property to be attached in the execu- 
tion of a decree is a decree other than a decree 
of the nature referredto in sub-r. (1), the attach- 
ment shall be made by a notice by the court which 
passed the decree sought to be executed, to the 

older of the decree sought to be attached, prohibit- 
ing him from transferring or charging the -same 
in any way; and, where such decree has been passed 
by any other court, also by sending to such other 
court a notice to abstain from executing the decree 
sought to be attached until such notice is cancelled 
by the court from which it was sent. 

(5) The holder of a decree attached under this 
Tule shall give the court executing the decree such 
information and aid as may reasnoably be required. 

(6) On the application of the holder of a decree 
sought to be executed by the attachment of another 
decree, the court making an order of attachment under 
this rule shall give notice of such order to the judg- 
ment-debtor bound by .the decree attached; and no 
payment or adjustment of the attached decree made 
by the judgment-debtor in contravention of such 
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order after receipt of notice thereof, either through 
the court or otherwise, shall be recognised by any 
court so long as the attachment remains in force," 

Section 19 of the Public Demands Recovery 
Act is as follows :— 

“(1) The attachment of a Oivil Oofrt decree for 
ths payment of money or for sale in enforcement 
of a mortgage or charge shall be made by the issue 
to the Oivil Court of a notice requesting the Civil 
ot to stay the executton of the decree unless and 
until— 

(i) The Certificate Officer cancels the notte, or 

(íi) The certificate-holder or the a certificate- 
debtor applies tothe court receiving such notice. 
to execute the decree. 

(2) Where a Civil Court receives an application 
under cl. (i) of sub-s. (1), it shall, on the applica- 
tion of the certificate-holder or the centificate-debtor,. 
and subject to the provisions of the Oivil P. O., 
1908, proceed to execute the attached decree and 
apply the net proceeds in satisfaction of the certifiate. 

(8) The certificate-holder shall be deemed to be 
the’ representative ef the holder of the attached 
decree, and to be entitled to execute such attached 
decree in any manner lawful for the holder thereof.” 


Appellants Nos. (1) and (2) are brothers 
and respondent No. (1) (hereinafter called 
“the respondents”) is their stepbrother 
Appellant No. (3) is the mother of appels 
lants Nes. (1) and (2). 

On June 21, 1933, the respondent brought 
a suit (No. 61 of 1923) in the Court of 
the Additional Subordinate Judge of 
Howrah. against the appellants to recover 
Rs. 11,083,063 and odd. On April 19, 1926, 
the suit was decreed on a compromise, on 
terms that the appellants paid to the ree 
spondent Rs. 8,631,000, together with intere 
est thereon and certain expenses, out of 
which Rs, 4,25,000 and a sum of money in the 
hands of the Receiver in the suit were to be 
paid immediately and the balance in eighteen 
monthly instalments of Rs. 35,000 each, 
The payments were made by appellant 
No, (3) as agreed but the respondent, instead 
of fulfilling the obligation imposed by 
O. XXI, r. 2 (1) of certifying such payments 
to the court, applied for execution of the 
compromise decree, ignoring the payments 
made up to that time, The appellants there- 
upon applied to have the said payments 
recorded as certified under O. XXI, r, 2 
(2); but the court, by judgment dated 
January 25, 1928, held that the application, 
save as regards three instalments (totalling 
Rs. 1,05,000) paid within ninety days of the 
date of the appliqation, was barred by 
‘limitation. 

In March, 1933, the mcome-tax. authorities 
found the reepondent to be liable for a 
sum of Rs, 3,86,000 for arrears of income- 
tax and filed a requisition before the Oer- 
tificate Officer of Howrahe under the provi- 
sions of the said Public Demands Recovery 
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Act, efor the recovery of the said amount, 
The Certificate Officer duly issued a certifie 
cate against the respondent for the said 
amount and in execution thereof, on April 1, 
1933, he attached the -said compromise 
decree under the said s.19, the amount 
shown on the,face of the said decree as 
being then due to the respondent theres 
under being about Rs. 3,32,373, On 
Mareh 17, 1934, the Secretary of State for 
India, respondent, No. (2) herein, to whom 
the said amount of income-tax was due, 
applied, under the O, XXI, r. 53, and under 
s. 19 of the said Act, to the First Sub- 
ordinate Judge of Horwrah for execution 
of the compromise decree, The respondent, 
as the original decree-holder, was joined 
as a party to such proceedings, The Sube 
ordinate Judge thereon directed notice to 
issue on the appellants and the respondent 
to show cause why the execution proceed- 
ings should not be carried on as applied 
for by the second respondent. 

On June 21, 1934, the appellants showed 
cause by filing the present application, in 
which they alleged that the major part of 
the money due under the compromise de- 
cree had been already paid, that they had 
approached the Oertificate Officer for ad- 
justment of the compromise decree, and 
contested before him the amount outstand- 
ing under it and made certain submise 
sions in regard to it; that the Certificate 
Officer thereupon made enquiries and 
agreed to adjust the decree and accept 
Rs. 1,60,000 in full satisfaction of the 
amount due under it, provided that the 
money was paid at once, that the appellants 
forthwith made payment of the Rs. 1,60,000. 
They therefore prayed that the adjustment 
and full satisfaction of the compromise 
decree be recorded and the application of 
the second respondent for execution thereof 
be dismissed. 

On June 27, 1934, the respondent, in 
pursuance of the notice served upon him 
as stated above, showed cause in a sub- 
stantive application, urging certain conten- 
tions which gave rise to a case heard 
together with the present one and decided 
against the respondent in the first court and 
not pressed on appeal to the High Oourt. 
It is therefore unnecessary to consider this 
part of the case. On July 30, 1934, a fur- 
ther petition of objection was filed by the 
respondent in opposition to the appellants’ 
application for recording the adjustment of 
the compromise decree, He urged in this 
application thatethe amount due under 
the compromise decree was more than 
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Rs. 3,60,000, that, under the law, an attach- 
ing decree-holder had power only fo execute. 
the attached decree, but not to adjust it by 
acceptance of any amount less than the 
exact dues under the decree and that the 
adjustment appeared to be a collusive trange 
action between tke appellants and the 
second respondent, f ; 

On January 28, 1935, the Subordinate: 
Judge gave his judgment. He held that the 
second respondent had in fact accepted’the 
sum of Rs, 1,60,000 in full satisfaction of the 
compromise decree, that the effect of the 
said s. 19 read with the said r. 53, of 
O. XXI, was to place the attaching creditor 
in the same position as the decree-holder 
for all purposes and that the second respon- 
dent was therefore within his rights when 
he, through his agent the Certificate Officer, 


- granted full satisfaction of the compromite 


decree, He further held that the question 
whether the said adjustment was brought 
about by collusion, as alleged by the res- 
pondent, was outside the scope of the pro- 
ceedings before him. He therefore allowed. 
the appellants’ application and directed 
that the adjustment and full satisfaction of 
ihe compromise decree be recorded and the 
execution case dismissed as on full satisfac- 
tion. 

The respondent appealed to the High 
Court. Nasim Ali and R. O, Mitter, JJ. 
heard the appeal and, on April 9, 1937, 
Nasim Ali, J., delivered the judgment of the 
court, He agreed with the Subordinate Judge 
that the second respondent had adjusted 
the compromise decree. The real question 
for determination was, he said, whether the 
second respondent, as the attaching creditor 
of the compromise decree, had the right 
at law to adjust it at the date ofthe ade 
justment in the manner alleged by the 
appellants. The learned Judge observed 
that as the compromise decree was not 
passed in his favour, he was not a “decrees 
holder’ within the meaning of O. XXI, r, 2; 
that on a proper construction of r. 53 of the 
said Order and s. 19 of the said Act, the 
meaning of the words “representative of 
the holder of the attached decree”, occurre: 
ing in both these provisione, was limited. 
by the words immediately following and 
that the rule meant that the attaching 
decree-holder was “deemed to be” such 
representative for the limited purpose of 
executing the decree, è. e enforcing it by 
process of the Court and of satisfying 
his own decree out of the “proceeds of such. 
execution. He was not a representative of ° 
the original decree-holder for all purposes, 
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. 
Such a construction of the rule, he thought, 
‘would seriously prejudice the original 
‘decree-holder by enabling the attaching 
decree-holder to accept, in satisfaction of 
the attached decree, a lesser amount than 
‘was due under it and thereby keep his 
. claim under his own decree alive to the 
-extent of the balance. The learned Judge 
further observed that the provistons of 
's. 146 of the Oivil P. O., did not make 
‘any difference. His conclusion was that 
the second respondent had no right to 
adjust, in the manner pleaded by the 
‘appellants, the compromise decree attached 
by him and that the adjustment could not 
therefore be recorded under O. XXI, rT. 2. 
‘The result was that the appeal was allowed 
and the appellants’ application for recording 
the adjustment and satisfaction of the 
‘decree was dismissed. Mitter, J. agreed 
with these conclusions. A decree was drawn 
‘accordingly. 

From this judgment and decree this 
‘appeal hes been preferred to His Majesty 
in Council. In their Lordships’ opinion the 
‘question must primarily depend upon the 
‘interpretation of cl, 3 of the said s. 19, 
‘taken in the light of a similar provision 
occurring as cl. 3 of O. XXI, r. 53. This 
‘latter clause is a new provision. introduced 
‘for the first time in the present Civil P. C., 
(Act V of 1908), It was apparently ins 
‘tended to give effect to decisions which 
arose under the old Civil P. O., (Act XIV 
of 1882) on the interpretation of the term 
“representatives”, occurring in s. 244 (e) 
-of that Code. The latter section is the 
‘predecessor of s, 47 of the present Code 
‘-and provides that certain questions mene 
tioned therein, arising between parties to 
“the suit in which the decree was passed 
and their “representatives”, shall be deter- 
‘mined by the Court executing the decree 
and not by a separate suit, The question 
-arose whether an attaching decree-holder 
was a representative within the meaning 
‘of g. 244 (e) and in a series of decisione it 
was held that he was a representative for 
‘the purposes of s, 244. See, e. g. Sah Man 
Mull v. Kanagasabhapathi (1) and Krish- 
nan v. Venkatapathy Chetty (2). It is thus 
clear from this antecedent history of cl, 3 
-of r. 53 that the representative character 
-of the attaching decree-holder is limited to 
‘matters in execution of the decree. 

‘This is also the inference suggested by 
the context of cl,3. Immediately following 
sthe words “representatives of the holder 


(1) 18 M 20, 
AB) 29 M 318, 


EADHAKISSEN CHAMRIA Y. DURGA PROSAD OHAMRIA (P O) 


19016 


of the attached decree”, occurring intel. 3 
are the words “and to be entitled to execute 
such attached decree in any manner lawful 
to the holder thereof.” The words “deemed 
to be”, which occurin the clause, suggest 
a legal fiction of a twofold character with 
regard to the attaching decree-holder: (1) - 
the law regards him ae the representative 
of the holder of the attached decree, and 
(2) a8 a consequence of this fiction,* the 
law clothes him with the same rights as 
the decree-holder has to execute the decrea 
against the original judgment-debtor. Two 
things are clear from this context, that he 
is a representative only by a legal fiction 
and that too for the purpose of lawfully 
executing the decree, i. e., enforcing it by 
process of the Court and satisfying his 
own decree out ef the proceeds of such 
execution. Similarly, the clause immediatély 
preceding cl, 3 refers to the right of the 
attaching creditor to “proceed to execute 
the attached decree and apply the net 
proceeds in satisfaction” etc. As the 
analogy only arises by legal fiction, it must 
be limited to the purposes indicated by 
the context, and cannot be given a larger 
effect. In their Lordships’ opinion, the 
context as explained above is vital, and 
indicates that the intention of the Legisla- 
ture was not to clothe the “representa- 
tive’ with all the rights of the holder of the 
attached decree in the sense of making 
him an assignee of such rights. This 
view gains further support from the other 
wording of r. 3. It does not say that 
the attaching decree-holder will be “deemed 
to be” the “holder of the attached decree.” 
This would certainly have been a simpler 
way of stating the intention of the Legise 
lature if it was to clothe the attaching de- 
cree-holder with all the rights of the holder of 
the attached decree as if he was his 
assignee. If the certificate-holder in s. 19 or 
the attaching decree-holder in r. 53 were 
intended to be the full assignees of the 
rights of the certificate-debtor or of the 
holder of the attached decree, one would 
not expect to find the latter's rights preserve 
ed for certain purposes, as they are in 
els. (1) (it) of s. 19 and cls. (1) (b) (iż) 
of r. 53: These clauses provide for 
the right of the ° certificate-debtor or 
of the holder of the attached decree to 
intervene and apply tatthe Oourt to execute 
its decree, under certain circumstances. 
Clauses 4,5 and 6 of O. XXI, 1. 53, are 
not reproduced in the provisions of s, 19 
of the Public Demands Recovery Act and 
there is in that Act a later section, No. 
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26, which provides that the balance of 
the amount recovered by attachment shall 
be paid to the certificate-debtor. 

For all these reasons, it appears to their 
Lordships that the intention of the Legislae 
ture was to make the certificate-holder, by 
a legal fictionp the representative or agent 
of the holder of the attached decree for 
the limited purpose of executing the decree, 
i. e. enforcing it by process of the Court 
and of satisfying his own decree out of 
the proceeds of such execution. He was 
not to be an assignee ofthe decree, so as to 
acquire all the rights of the original decrees 
holder in the’ decree. Their Lordships are in 
agreement with the observations in Anganna 
Reddi v. Subbaraya Chettiyar (3) where 
a distinction is drawn between the assignee 
of a decree and the attaching decree- 
holder acting as the representative of the 
ca decree holder under cl. 3 of 
T. 53. 

The view of the High Court below as 
regards the serious prejudice which will 
be caused to the holder of the attached 
decree if the opposite interpretation were 
accepted hag consiherable force, There is 
no sound reason shown for placing in the 
hands of the attaching decree-holder a 
power to adjust the decree so as to cause 
prejudice to the holder of the attached 
decree, e. g, by accepting a smaller sum 
than is due under the attached decree, 
crediting such sum in partial satisfaction 
of his own decree and claiming from 
his own judgment-debtor the balance 
which may be due. The facts which are 
beyond dispute in this case illustrate how 
the prejudice can arise. The amount 
recoverable under the attached decree was 
over Rs, 3,60,000. The attaching certif- 
cate-holder settled this for a much 
smaller amount of Rs. 1,60,000 in full 
satisfaction of that decree and credited 
only this amouut in part satisfaction of 
his certificate debt of Rs. 3,60,C00, retain- 
ing his right to claim the balance from the 
respondent, who, but for the adjustment, 
was entitled to receive under the attached 
decree the entire sum of Rs. 3,60,000. 

In the courseof the.appellants’ argument 
their Lordships’ attention was invited to 
a few ruling which may be briefly noticed. 
They do not support the appellants’ con- 
tention, Inthe cas¢.of Unao Commercial 
Bank Lid. v. Mohar Govind Rai (4) no ques- 

(3) 53 M 796 (799); 127 Ind. Oas. 643; 59M I: J 
225; 32L W148; AI R 1930 Mad, 787; Ind. Rul. 
(1930) Mad, 1027, 

(4) ATR 1930 Al. B59; 129 Ind. Oas. 382; (1930) A 
L J 945; Ind, Rul, (1931) All, 158. 
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tion arose about the power of the attach- 
ing decree-holder to adjust the attached 
decree to the prejudice of his judgmente 
debtor. In that case, the simple question 
was whether the attaching idecree-holder 
was a representative of the original decrees 
holder (his own judgment-debtor), for res. 
covering out of Court the amount of the 
decree tinder the provision of O. XXI, r. 1 
(b). It was argued that the power. to 
teceive such payment out of Court resided, 
under the terms of the said rule, in the 
decree-holder only. This argument did not 
prevail and it was held that under ol. 3 of 
T. 53 of the said Order, the attaching credi- 
tor was a representative of the decree- 
holder and, as such, he was entitled to 
take the money out of Oourt and certify 
payment in the same manner as the decree- 
holder himself could do. 

The facts relating to the case of Ram- 
charan Singh v. Jangbahadur Singh 
(5) do not show that what was call- 
ed in that case an adjustment of the 
decree between the attaching decree-holder 
and the original judgment-debtor was for 
any amount less than the amount of the 
attached decree, so as to cause prejudice to 
the holder of that decree. The only light 
thrown on this question in the report of the 
proceedings isin certain remarks of the 
High Court, when it remanded the case for 
the purpose of determining whether in 
arriving at the adjustment there was 8 cons 
spiracy,as alleged by the holder of the 
attached decree, between the original judg- 
ment-debtors and the attaching decree- 
holder. There is nothing to show how this 
issue was subsequently determinéd. There 
is no doubt that, as held in that ruling, 
an adjustment between the attaching 
decree-holder and the original judgment 
debtor does not fall within the prohibition 
contained in cl, 6 of O. XXI, r. 53, but that 
does not meet the point which has been 
raised in this appeal. 

The ruling next relied upon is Brojo Nath 
Saha v. Gaya Sundari Dassya (6). This 
case arose under the old Civil P. O, of 1882, 
in which, as stated above, there was 
no provision like theone contained in the 
present cl, 30f O. XXI, re 53. The point 
which arose in that decision was whether a 
petition in which the original judgments 
debtor agreed to pay towards the decree a 
certain sum tothe attaching decree-holder 
constituted an acknowledgment of liability, 
aP AIR 1924 Pat. 696; 79 Ind. Oas, 900,5 P LT" 
()6 O LJ 141. 
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which, under s. 19 of the Lim. Act operas 
tive at that time, gave rise to a new period 
of limitation. The question whether the 
compromise between the attaching decree- 
holder and the original judgment-debtor 
was avalid one was not agitated in that 
case. Reliance was placed on the fact 
that the acknowledgment was not addressed 
to the holder of the attached decreeso as to 
save limitation. In answer to this conten- 
tion, it was pointed out that the attaching 
decreesholder was a representative of the 
holder of the attached decree for the pur- 
pose of the acknowledgement and further, 
that under the explanation tos. 19 of the 
Lim, Act, it wasa sufficient acknowledg- 
ment for the purpose of saving limitation, 
although it was not addressed to the person 
entitled. The case throws no light upon 
the point now under consideration, 
_ Similarly irrelevant is the case of Sesha 
Ayyar v. The Tinnevelly Sarangapani 
Sugar Mill Co. Ltd. (7). In that case, the 
question arose under the Oompanies Act 
(VI of 1882) and it was held that the Court 
would recognise the attaching decree-holder 
as a representative of the person holding 
adecree against the company, for the pur- 
pose of proving, in the course of liquidation, 
for the decretal debt inthe name of the 
decree-holder and receiving and applying 
the dividends payable to him in satisfaction 
of his own judgment-debt, 

Certain remarks of Bacon, V. O. in 
Chatterton v. Watney (8) were relied upon, 
But they do not affect the question raised 
in this appeal. The judgment in that case 
proceeds to explain the principle adopted 
- inthe English Judicature Act andin the 
_ Common Law Procedure Act, regulating 
“what are called garnishee orders. The 
following observations contained in the 
judgment were relied on:—“If the judg- 
ment-debtor has the means of paying the 
judgment-debt by getting in debts which 
are due tohim, ke shall no longer have 
the power himself of getting in the debts, 
but they shall be the property of the judg- 
ment-creditor tothe extent of the amount 
for which he has recovered judgment.” 
The principle underlying these observations 
has found qualified acceptance in the several 
clauses of O. XXI, r. 53 ; but there is nothe 
ing in these remarks which can lend support 
to the present contention of the appel- 
lants. 

Reference was made in the argument of 
the appellants’ Uounsel to the circum- 

(T) 30 M 533. 


(8) “(1881) 16 Ch. D 378. 


RADHAKISSEN OHAMRIA v, DURGA PROSAD OHAMBIA (P O) 


19010 


stance that in this case the attaghing 
decree-holders’ claim was larger than the 
amount of the attached decree. That, in 
their Lordships’ opinion, will make no 
difference to the principle involved in this 
case. 

Their Lordships are therefore in agrees 
ment with the view of the High Oourt 
that the second respondent had no right. 
to adjust the attached decree in the manner 
pleaded by the judgment-debtor and that 
the adjustment cannot be recorded under 
O. XXI, r. 2. 

There is however, one matter in which 
the view of the High Oourt requires cor- 
rection. It was contended before the High 
Court, that the interpretation which the 
High Court, and the Board have placed 
on the material,sections would have the 
effect of depriving the judgment-debtor of 
his right to pay of the judgment-debt 
amicably out of Court and thereby prevent. 
execution, The High Court appears to 
have been of opinion that it would have 
this effect and that the remedy lay in 
the judgment-debtor paying the decretal 
amount into Oourt, under O. XXI, r. 1 (a). 
Their Lordships do not share this view. 
They are of opinion that the receipt by 
the attaching decreesholder of the decretal 
amount out of Courtamicably is only a mode 
of executing the decree, 

In the conclusion of his argument, the 
appellants’ Counsel urged that, irrespective 
of the merits of their appeal, the payment 
of Re. 1,60,000 which was admittedly ac- 
cepted by the second respondent in partial 
satisfaction of his claim, ought to be certi» 
fied by the certificate-holder and recorde 
ed by the Court under the provisions of 
O. XXI, r. 2. Under ordinary circume 
stances, their Lordships would perhaps have 
taken a strict view of this contention and 
negatived it on the ground that, in the 
appellants’ petition of June 21, 1934, which 
initiated the present proceedings, they 
asked only for an order recording the al- 
leged adjustment and satisfaction of the 
decree and the dismissal,on that account, 
of the second respondent's application for 
execution. On perusing the appellants’ 
petition, itis clear that it was not their 
intention to ask the Oourt to record the 
payment of the Rs. 1,60,000 as a pro tanto 
payment ot the decres.. Order XXI, r. 2, 
relates to the certifying and recording of 
(1) apayment, or (2) an adjustment. The 
appellants chose the latter course and did 
not rely upon the paymegt of Rs..1,60,000 
as a partial payment of the decree. Their 
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case yas. that there was a complete adjust- 
ment and satisfaction of the entire decree. 
Although this is the strict view of the 
appellants’ petition construed as a plead- 
ing, their Lordships cannot ignore the pre- 
vious condrfet of the respondent in omitting 
to fulfil the obligation imposed by O. XXI, 
r. 2 (1) of cettifying payments of very 
large amounts made by appellant No. (3) 
from time to time in satisfaction of the 
compromise decree. Ignoring these pay- 
ments, the respondent applied for execu- 
tion of the decree. Under these circum- 
stances, it appears to their Lordships 
necessary to protect the appellants from 
a possible repetition of such behaviour. 
They will therefore direct that the paye 
ment of Rs. 1,60,000 made under the cir- 
cumstances mentioned in the lower Oourts’ 
judgments, should be certified and record- 
ed under the terms of O. XXI, r.2. This 
order will, of course, be without pre- 
judice to the rights which any party may 
have in the matter on grounds to which 
their Lordships’ attention has not bean 
called, This direction, however, is in the 
nature of an indulgence shown to the 
appellants and will make no difference in 
the ultimate fate of their appeal. 

Their Lordships are therefore, of opinion 
that the appeal should be dismissed and the 
decree of the High Court confirmed, subject 
to the direction about certifying and record» 
ing the amount of Rs. 1,60,000. The 
appellants will pay the costs of the first 
respondent; the second respondent will bear 
his own costs. 

Their Lordships will humbly advise His 
Majesty accordingly. 

8. Appeal dismsssed. 
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U. P. Agriculturists’ Relief Act (XXVII of 19347 
—Plaint returned and represented in proper Court 
about two and half months beyond limitation—Plaint- 
iff held entitled to benefit of 8. 14. 

Ignorance of law may afford a good ground for 
the application of s. 14, Lim. Act, 

A sued B who was an agriculsurist, in the Court 
at X on the basis of a bahtkhatas on May 2, 1936, 
The transaction took place within the jurisdiction 
of the Oourt at X. The suit, however, ought to have: 
been instituted in the Court at Y within whose 
jurisdictien the defendant resided, under s.7 of the 
U. P. Agri. Relief Act. The plaint after being re- 
turned on July 13,1936, was presented the very next 
day in the proper Court and was beyond limitation 
by merely two and half months: ‘ 

Held, that the plaintiff should be deemed to have 
been prosecuting in good faith the proceedings 
following the presentation of his plaint in the 
si X andwas entitled to the benefit of s. 14 

im, Act, 


S. O. A. against an order of the Civil 
Judge of Bahraich, dated July 27, 1937. 


Rai Bahadur Ram Prasad Verma, for the 
Appellant. 


Mr. Ganesh Prasad, for the Respondent, 


dJudgment.—The only question raised 
in this appeal is whether the appellant 
should be allowed to exclude under the 
provisions of s. 14 of the Indian Lim. Act 
a period of nearly 24 months during which 
he was under a mistaken impression pro- 
secuting the suit in another Court. 

The facts of the case are that the appel- 
lant instituted a suit in the Court of the 
Munsif, Utraula, in Gonda, on the basis of 
a bahikhata on May 2, 1936. It is not 
disputed that the transaction took place 
in the Gonda district. The respondent 
raised the plea that in view of the provi- 
sions ofs. 7 ofthe U. P. Agri. Relief Act 
the Munsif of Utraula had not jurisdiction 
to entertain the suit and that it should 
have been instituted in the Bahraich dis- 
trict, Under s. 7 of the Agri. Relief Act 
such a suit must be instituted in a Court 
within the local limits of whose jurisdiction 
the Agriculturists defendant resides. The 
plaint itself shows that the defendant 
resided in the Baharich district. A state- 
ment was subsequently made by the appel- 
lant that respondent had also a house in 
the Gonda district, but the lower Appellate 
Oourt thought that this was an afterthought, 
and no reliance has been placed on this 
statement on behalf of the appellant in 
this Court. 

The plaint after being returned on 
July 13, 1936, was presented the very next 
day in the Oourt of a Munsif of the. 
Bahraich district, 


‘cause of a like nature, 


“in the mufassil. 


9: 


Section 14 of the. Indian Lim, Act allows 


the exclusion of time during which the 
plaintiff has been prosecuting with due 
diligence another civil proceeding against 
the defendant, where the proceeding is 
founded upon the same cause of action 
and is prosecuted in good faith in a Oourt 
which, from defect of jurisdiction, or other 
is. unable to 
entertain it. . 
Admittedly, on these facts the only ques- 
tidén to be considered is whether the 
appellant was prosecuting his snit in good 
faith in the Gonda Oourt. Learned Counsel 
for the appellant has referred me to a case 
ofthe Allahabad High Oourt in which the 
facts were very similar, Ahmad alias 
Bucha v. Ram Chander, 1937 A. L. J, R. 
176) (1). In this case reference was made 
to a Full Bench ruling in Brij Mohan Das 


` v, Mannu Bibi, I. L. R. 19 All, 348 (2). 


Here it was held that ignorance of law 
may afford a good ground for the appli- 
cation of s. 14. It was found in the case 
of Ahmad alias Bucha v. Ram Chander (1) 
that the special form prescribed by the 
Agri. Relief Act was not known to the 
plaintiff and it was added:— 

“The act had recently been passed and it is 
easily conceivable that the provision alresdy referred 
to was not known to the litigants and the lawyers 
No motive can be ascribed to the 
plaintiff for having deliberately chosen a wrong 
Court. In my opinion the plaintiff should be deem- 
ed to have been prosecuting with due diligencs 
and in good faith the proceedings following the 
presentation of his plaint in the Court of Small 
Causes of Meerut. Accordingly he is entitled to 
the benefit of s. 14 in computing the period of limita- 
10n, 

It is not shown in the Allahabad case 
cited abovə how long a period had elapsed 
between the enactment of the Agri. Relief 
Act and the institution of the suit in the 
Meerut Court. In the present case a period 
of about a year had elapsed between the 
enactment of the Act and the institution of 
the suit in the Gonda Court. It would 
seem that the period in the present case 
was longer than in the case cited. This 
is, however, the only distinguishing feature 
between the two cases. [ hardly think 
that it is a sufficient ground for refusing 
to follow the Allahabad ruling. 

Learned Oounsel for the respondent has 
referred me generally to cases in which it 
has been held that nothing can be said to 
have been done in good faith which has 
not been done with due care and atten- 

(1) (1937) A` L J 176; 168 Ind, Cas. $36; 1937 R D 
eg AIR 1987 All. 333; 1937 A LR424;9 R A 


684. 
“ (2)19 A 348; A W N 1897, 86, 
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tion. He concedes that there is, however, 
‘no ruling of this Court on the constriction 
to be put on the words “in good faith” in 
s. 14 of the Indian Lim. Act, and I do not 
think, therefore. that there is sufficient 
cause to dissent from the Altahabad rul- 
ing. 
“ Following the ruling in Ahmad alias 
Bucha v. Ram Chander, 1937 A. LJ. R. 
176 (1), I allow this appeal, set aside the 
order of the lower Courts and remartd the 
case to the trial Court for disposal accord- 
ing to law. Costs throughout will abide 
the result. 
8. Appeal allowed. 


————t 


SIND JUDICIAL COMMISSIONER'S 
COURT. 


e CO i 
Suit No. 378 of 1938 
September 22, 1939 


Weston, J. ; 
ZUBEDA BEGUM d/o AZMATULLAH— 
PLAINTIFF 


versus 
VAZIR MAHOMED RAHIMBUX— 
DEFENDANT 

Muhammadan Law—-Marriage—Dissolution—=Prin- 
ciples of Act (VIII of 1939), if apply to cases ini- 
tiated before Act came into force—Option of puberty 
—Manifest disadvantage—Husband's character hav- 
ing serious blemishes—Marriage is to girl's manifest 
disadvantage. 

The Act VIII of 1939 must be taken to indicate 
the general principles of justice, equity and good 
conscience applicable, and those principles can be 
adopted and applied to cases initiated before the 
Act came into force, ` 

An option of repudiation exists if the marriage 
is to the manifest disadvantage of the girl and 
when, the girl finds that the husband to whom she 
was contracted by her father is a person whose 
character has serious blemishes, it can and should 
be beld that the marriage is to her manifest dige 
advantage, 89 Ind. Cas. 690 (1), relied on, 


‘Mr, Santdas Idanmal, for the Plaintiff. 
5 Mr. Murlidhar G. Mani, for the Defen- 
ant, - 


Judgment.—This is a suit by a Muham- 
madan girl claiming to exercise her option 
for a declaration that her marriage with 
defendant stands repudiated and dissolved. 
The marriagetook place on February 25, 
1936 and according to the plaint and Ex. 16, 
the marriage agreement, plaintiff was only 
13 years of age at that time, This has now 
been admitted by plaintiff to be incorrect, 
for a vaccination certificate produced by her 
gives the date of her birth as December 
25, 1921 and she has accepted that she is 
now nearly 18 years old. dt is maintained ` 


1940 


however that at the time of marriage, when 
according to the certificate just referred to 
she would be 14 years and 3 months old, 
she had not attained puberty. A statement 
to this effect also appears in Ex. 16. It 
has been admitted by the learned Advocate 
for defendant that the marriage has not 
been consummated, and it is admitted that 
after marriage plaintiff continued to live 
in her father's house. The marriage was 
arranged by plaintifi’s father and, according 
to the text books, under the Muhammadan 
Law as administered in British India up 
to the present year, it would be necessary 
for plaintiff to establish that the marriage 
is to her manifest disadvantage before she 
could exercise the option of puberty (Ameer 
Ali, Vol, 2, Edn. 5, p. 370). Plaintiff had 
alleged that the marriage was or rather is 
toher manifest disadvantage, for defendant 
admittedly since the marriage has been 
convicted for theft and has served a short 
term of imprisonment. He is at present 
under trial on acharge under s, 498, I. P. Os 
and evidence led in the case shows that 
since the marriage he has followed no 
very settled occupation. But by Act VIII 
of 1939 all restriction on the option of 
puberty in the case ofa minor girl whose 
marriage has been arranged by a father 
or grandfather has been abolished, pro- 
yided that three conditions are satisfied 
namely, the marriage has not been con- 
summated, the marriage took place before 
she attained the age of fifteen years and 
she repudiated the marriage before attaining 
the age of 18 years. 

In the present case I find that all these 
three conditions are satisfied, and therefore 
under Act VIII of 1939 plaintiff has an 
absolute right to obtain a decree for the 
dissolution of her marriage. It is urged 
for defendant that the present suit is not 
filed under the Act and that plaintiff can 
be given relief only if she files such a 
suit. Act VIII of 1939 does not require 
a special form of suit except when dis- 
solution of marriage issought under cl. (1) 
of s, 2 on the ground that the whereabouts 
of the husband have not been known for 
a period of four years. The declaration 
which is sought by the present plaint is that 
the marriage stands repudiated and dissolv- 
ed and this is precisely the declaration 
which would be sought under s. 2 (vit) of 
the Act. It is also suggested that as the 
Act is subsequent tothe suit, the suit must 
be decided on the-law as it stood at the date 
of suit. I can see mo reason to require 
plaintiff to file a fresh suit, as undoubtedly 
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she could, for she has not yet attained the 
age of 18 years. Muhammadan Law is 
administered in Sind as a matter of justice, 
equity and good conscience, Act VIII of 
1939 is termed in the Preamble: 

“An Act to consolidate and clarify the provisions 
of Muslim Law relating to suits for disgolution of 
marriage by women...... . 

‘The Act must be taken to indicate the 
general principles of justice, equity and 
good conscience applicable, and I do not 
think there is any difficulty in adopting 
those principles and applying them to cases 
initiated before the Act came into forge. 
There appears to have been a progressive 
tendency to modification of the earlier and 
harsher rules expressed in the Hedaya 
(p. 37) and in Baillies digest (p. 50) wherein 
no option of puberty of a girl married by 
her father or grandfather is recognized. In 
Aziz Banu v. Muhammad Ibrahim Husain 
(1) Ameer Ali’s view was accepted that an 
option of repudiation exists if the marriage 
is tothe manifest disadvantage of the girl 
and when, asin the present case, the girl 
finds that the’ husband to whom she was 
contracted by her fatheris now a person 
whose character has serious blemishes, I 
consider jt can and should be held thatthe 
marriage is to her manifest disadvantage. 
1 hold therefore that plaintiff must be 
allowed the relief which she seeks and I 
pass a decree for the declaration prayed for. 
I think the parties should bear their own 
costs, Plaintiff's father has not appeared 
in the suit. Although Ido not accept the 
versions of defendant and his father as to 
the amounts said to have been paid to. 
plaintiff's father in consideration of the 
marriage, I have little doubt, that he. 
received some amounts, and there is no 
reason why plaintiff should not look up 
to him for her costs in the suit. Order 
accordingly. 

8, Suit decreed. 

(1) 47 A823; 89 Ind. Cas. 690; AI R 1925 All. 
720; 23 ALJ 768. 


BOMBAY HIGH COURT 
Oivil Revision Application No, 225 
of 1938 
February 5, 1940 
Braumont, O. J. AND SEN, J, 
AMBEDAS KASHIBHAI AMIN— 
DerenDAaNT—APPLICANT 


versus 
VADILAL CHHAGAN LAL. CHOKSEY— 


PLAINTIPE—OPPONANT 
Civil Procedure Code (Act V of 1908), O. IIT, 
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, 4—'Pleader, if includes Advocate on Original Side 
NA Tiga ank Ki aiwa High Court (Original Side) 
Rules, rr. 40, 45—Adrocate enrolled on Original Side 
of High Court is not required to, file authority 
authorizing him to appear in Mofussil Court. f 

The definition of ‘Pleader’ in the Civil P, O., is 
clearly wide enough to include an Advocate enrolled 
on the Original Side of the Bombay High Oourt, 

An Advocate enrolled on the Original Side of the 
Bombay High Court is not required to file any autho- 
xity authorizing him to appear in a Mofussil Oouré, 


0. R. App. against an order passed by the 
Gub-Judge, Thana, in Sm. C. S. No, 59 of 
1938, . 

Messrs. M. G) Purohit and N. N, Majum- 
.dar, for the Applicant. 


Mr, M. C. Setalvad, Advocate General, 
-for Secretary, Bombay Bar Association. 


Mr. P. V. Kane, for Secretary, Bombay 
Bar Council, 


Beaumont, C. J.—This is a revision 
application against a refusal by the First 
Glass Subordinate Judge of Thana to 
allow Mr. Purohit, an Advocate enrolled 
on the Original Side of this High Court, 
to plead in the First Class Subordinate 
Judge's Court at Thana without filing 
a vakalatname under OQ. III, r. 4, Civil P. O. 
‘That Rule provides that no Pleader shall act 
for any person in any Oourt, unless he 
has been appointed for the purpose by 
‘such person by document in writing signed 
by such person or by his recognized agent 
or by some other person duly authorized 
py or under a power-of-attorney to make 
such appointment. Then sub-r. (5) pro~ 
vides that no Pleader who has been engaged 
for the purpose of pleading only shall plead 
on behalf. of any party, unless he hag 
filed in Court a memorandum of appear- 
ance signed by himself and giving certain 
particulars, Then there isa proviso which 
excludes from the operation of sub-r. (5) 
any Pleader engaged to plead on behalf 
of any party by any other Pleader who 
has duly filed his vakalatnama. The defini- 
tion of ‘Pleader’ in the Oivil P, O. is 
clearly wide enough to include an Advocate 
enrolled on the Original. Side of this High 
Court. Mr. Purohit, when the learned 
Judge refused to hear him without filing 
.a vakalainama, put in a memorandum 
signed by himself in accordance with 
suber. (5) of O. IIL, r. 4, But the learned 
Judge refused to accept that. I do not 
know wby, since he gave noreasons. I undere 
stand that Mr. Purohit was only engaged 
to plead, and in that case a memorandum 
“was sufficient. On that ground alone the 
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case will have to go back to the Court of 
the learned First Olass Subordinate Pudge 
of Thana. 

The wider question, which has been argued, 
as to whether an Advocate enrolled on the 
Original Side of this High Ceurt can be 
required to file any document authorizing him 
to appear in a Oourt in the Mofussil, is not 
altogether free from doubt. Rule 40 in 
Chap. II, Part 1, of the High Court Rules, 
provides that no Advocate (O. 8.), whith is 
a compendious form of saying “Advocate 
enrolled on the Original Side,” shall be 
required to present any document empowers 
ing him to act in any appeal or proceeding 
civil or Criminal. The learned*Subordinate 
Judge considered that that rule applied 
only to the High Court. Butr. 45 which 
is in the same chapter of the High Oourt 
Rules provides that Advocates of this Court 
shall have precedence in all Courts in the 
Bombay Presidency, in which they are 
entitled by law to plead. Olearly that rule 
applies to all Oourts in the Presidency, 
and it is to be noticed that in the 
edition of the High Oourt Rules of 
1991, rr. 45 and 40 of the present Rules 
appear next to each other, r. 45 being r., 33 
of the 1901 Rules and r. 40 being r. 34. 
The Rules appear in the same order in 
the Appellate Side Rules of 1920. The 
relative position of the Rules in those two 
cases suggests that the presentr. 40 waa 
intended to apply to all Courts in the 
Presidency. So far as I know, it has always 
been construed in that sense, and Advocates 
on the Original Side, of this High Court 
never are in practice required to file any 
authority authorizing them to appear in a 
Mofussil Court, 

The argument of Mr. Kane on behalf 
of the Bar Oouncil is that any distinc- 
tion between Advocates of the nature 
suggested is inconsistent with s. 14, Bar 
Councils Act. But that is not so, far the 
section merely provides that an Advocate 
shall be entitled as of right to practise in 
the High Court of which he is an Advocate 
and in any other Court in British India. 
Tt is not suggested that the privilege which 
members of the Original Side Bar may 
have of not being required to file any 
authority -prevents any other practitioner 
from practising. Under s 122, Civil P. O, 
this Oourt had power to frame, a rule in the 
terms of the present pe 40, with the sanction 
of the Local Govt, Whether such sanction 
was obtained is not proved, It is some 
what curious to note that the original 
r. 4 of O. lll, which was altered in 1926, 
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expressly provided that no Advocate of 
any” High Court established under the 
High Courts Act, 1861, or of any Ohief 
. Oourt, and no Advocate of any other 
High Gourt who is a barrister shall be 
required t@ present any document empower- 
ing him to act. Why that provision was 
omitted where the Code was amended in 
1926, Ido not know. It may possibly have 
been thought that such a provision was 
unnecessary in view of the rules of the 
various High Courts. However, seeing that 
T. 40 of the High Court Rules has been in 
operation fora long time, we must, I think 
assume that it was originajly passed in 
accordance’ with law and that ifthe sanc- 
tion of the Local Govt. was necessary, 
that sanction was obtained, and I am not 
prepared to assume that there is any in- 
validity about the rule, o thatthe practice 
which has been in existence of treating that 
-rule.as extending to the Mofussil is wrong. 
“As at present advised, I think, tha learned 
Judge was not entitled to require Mr. 
Purohit to file avakalatnama. Olearly he 
was not entitled to reject the memorandum 
under sub-r. (5) of O. I, r. 4. The 
application must, therefore, be allowed and 
the case remitted to the lower Court to be 
tried according to law. The opponent mast 
- pay the costs of the applicant. 


Sen, J.—I agree. 


B. Application allowed. 





CALCUTTA HIGH COURT 
Appeal No. 63 of 1938 
December 15, 1939 


' EpaLer, J. 
ALI AHAMMAD—DEFENDANT—ÅPPELLANT 
versus 
ABDUL GANI MIA ANp CTHABS— PLAINTIRRA 
—- RESPONDENT3 


Bengal Tenancy Act (VIII of 1885), s. 48-C, Pro- 
viso (1) (2)—Person holding demised land as bargadar, 
af protected by proviso, 

The language of Proviso (1) (2) ofs, 48-0, Bea. 
Ten. Act, clearly implies that, if an under-raiyat 
claims protection from eviction under this proviso, 
he must show that he has been in continuous pos- 
session of the demised land as an under-ratyat for 
a period of 12 years or more. The continuous pos- 
seasion to which reference is made in Provigo (1) 
(2) of s. 48-0, must be coatinuous possession by a 
person who by reason of his status as an under- 
raiyat is entitled to say that the land is his. Ob- 
viously, no such claim Gan be made by a person 
holding thedemised land as a bargadar. He is not, 
therefore, protected by the Proviso (1) (2). 


A. from the appellate decree of the Dis- 
trict Judge, Tipperah, dated July 19, 1937. 
180-13 & 14 
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Messra, Abinash Chandra Ghose and 
Amarendra Nath Roy Chowdhuty, for the 
Appellant. 


Mr. Nagendra Chandra Chaudhury, fo" 
the Respondents. 


Judgment,—In the suit out of which . 


this appeal arises the plaintiffs sued the 
defendants for ejectment from the land in 
suit on the ground that the defendants were 
under-raiyats and, on the expiry of their 
tenancy, they were liable to ejectment 
under the provisions of s, 48-0 (e), Ben. 
Ten. Act. The case for the defendants was 
to the effect that they were protected from 
eviction under the provisoto s. 48-0, Ben. 
Ten. Act. The first Court decided that the 
defendants were entitled to protection and 
the plaintiffs’ prayer for khas possassion 
was therefore rejected and their suit was 
dismissed. The plaintiffs then appealed and 
the lower Appellate Court held that the 
defendents had not been in continuous pos- 
session of their holding for a period of 
12 years and in these circumstances the 
plaintifs were entitled to eject them. De- 
fendant No. 1, Ali Ahammad, has now 
appealed to this Court. Tne first point urged 
in favour of the appellant is that the lowar 
Appellate Court has placed a wrong inter- 
pretation on cl. (2) of proviso tos. 48-0, 
Ben. Ten. Act. This proviso is to the 
effect that an under-raiyat shall not be 
liable to ejeciment on the ground that tha 
term of his lease has expired if he has 
been in possession of his land for a con- 
tinuous period of 12 years. The findings of 
the Oourts below are to the effect that the 


appellant was in possession of the holding `’ 


from which the plaintiffs seek to evict him 
as an under-raiyat from 1329 until the end 
of Pous 1338 B. S., when the second under- 
raiyati lease which bad beea granted to 
him on Magh 7, 1333 B. S. expired. There- 
after it appears that the plaintiffs took the 
demised land into their khas possession and 
granted to the appellant Ali Ahammad 
and his brother a barga lease in respect 
thereof from Magh 1333 to Pous 1339 B, S. 
Again, on the expiry of the barga lease 
the plaintifs granted Ali Ahammad another 
under-raiyati lease with effect from 1339 to 
1343 B. S,, and it was when this last lease 
expired that the plaintiffa instituted the 
suit out of which this appeal arises for 
ejectment of the defendants. 

It is argued on behalf of the appellant 
that he must be regarded as being pro» 
tected under proviso -(1) (2) to s. 40-0, 
Ben, Ten, Act, because, from the facts 
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e 
found by the Courts below, it would appear 
that he must have been in possession of 
the land which is the subject-matter of the 
` suit at any rate with effect from 1329, In 
support of this contention reliance is placed 
upon a decision of this Court in Biswambar 
Chakravarty v. Kalidas Dhupi (1) in which 
the argument was advanced that, in order 
to bring this clause into operatjon, the 
under-ratyat must have been in possession 
a8 an under-raiyat for more than 12 years. 
This argument was rejected by Jack. J., 
on the ground that the section did not bear 
the suggested interpretation. I am however 
not in agreement with the views adopted 
by the learned Judgein the above cited 
decision. In my view, the language of 
previso (1) (2) of s. 4&0, Ben. Ten, Act, 
Clearly implies that, if an under-raiyat 
claims protection from eviction under this 
proviso, he must show that he has been in 
continuous possession of the demised land 
as an under-raiyat fora period of 12 years 
or more. The section definitely states that 
the under-raiyat is protected if he has been 
in possession of his land for a continuous 
pericd of 12 years. Aslong as a person is 
an under-raiyat he must of course be re- 
garded as a tenant in view of the provisions 
of s.4 (3), Ben. Ten, Act and as a tenant 
he has numerous statutory rights which 
have been conferred upcn him by the pro- 
visions of the Ben. Ten. Act. Itis prob- 
ably on this account that the land held 
by an under-raiyat has been described as 
hisland in the proviso which we are now 
discussing. 

It is however clear from the proviso to 
s. 3 (17), Ben. Ten, Act, that a bargadar 
is not regarded by the Legislature as a 
person who cultivates his own land. On the 
other hand, it is expressly stated in this 
proviso that a person who under the system 
generally known a “adhi, “barga” or 
“bhag,” cultivates the land of another per- 
son is nota tenant except in certain defi- 
nite conditions which will not apply in the 
present case. It follows therefore that the 
continuous possession to which reference is 
made in proviso (1) (2) of s. 48-0, Ben. 
Ten. Act, must be continuous possession 
by a perscn who by reason of bis status as 
an under-raiyat is entitled tosay that the 
land is his. Obvicusly, no such claim could 
be made by a person in the position of the 
appellant in this case, who, for a year 
before the lease, Ex. 3-0 which expired in 

_ 1843, held the demised land as a bargadar, 
I have carefully examined the terms of the 
Q740 OW N 1275; 
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barga lease, Ex. 3 (b) and in my view there 
can be no doubt from the documenf that 
the intention of the parties to that lease 
was that Ali Ahammad and his brother 
should hold the demised land as the sere 
vants of the lessors and that*during the 
Period of the lease, they should have no 
status as tenants. In other words, while the 
barga lease was in operation the demised 
land was in the possessicn of the plaintiffs 
and not in that of the defendants, Tam 
therefore clearly of opinion that the defen- 
danis were not protected under proviso 
(1) (2) of s, 48-C, Ben. Ten. Act. With 
regard to proviso 2 however the appellant 
isin a sironger position as if is provided 
therein that in the case of under-ratyats 
other than thcse described in cl. (1) of the 
proviso, they shall not be liable to eject- 
ment on the gfounds specitied in cls. (e) 
and (d) of the section 

“unless the landlord has satisfied the Court that he 
requires the land for his homestead or for cultiva- 
tion by himself or by members of his family or by 
hired servants or with the aid of partners,” 

It is clear therefore that before undere 
raiyats in the’ position of the defendants in 
the suit out of which this appeal arises can 
be ejected the Court must come to a clear 
finding on the point whether or not the 
landlord requires the Jand for the purposes 
mentioned in proviso 2. This question has 
not been considered by either of the Courts 
below and it is therefore necessary that the 
case should be remanded tothe lower Ape 
pellate Court for a decision cn this point, 
The judgment and decree of the lower Ape 
pellate Court are therefore set aside and 
the case is remanded to that Court for fur» 
ther consideration in the light of the above 
observations. Costs will abide the final 
result. The parties will be at liberty to 
adduce such further evidence on the above- 
mentioned point as they may consider 
Necessary. Leave to appeal under cl. 15, 
Letters Patent is refused. 

B. Case remanded, 


ee 


PATNA HIGH COURT 
Criminal Revision Application No. 396 
: of 1940 
July 25, 1940 
Merepita, J, 
GOPAL MAHTON AND ANOTHER— 
PETITIONERS 
versus 
f EMPERROR~—Opposits PARTY 
Penal Code(Act XLV of 1860), ss. 21, 186—Assessor 
Fanch is public servant — Haecution by him of 
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warrant to realize arrears of chaukidari taz is act 
done &n discharge of his public duties — Resisting 
execution of bad warrant is mot offence—Warrant 
issued by Assessor Panch under s. 27, Chaukidari Act 
(VI of 1870) -— Omission of any authorization to 
any one to execute it — Assessor Panch executing it 
himaelf—Wawrant held bad — Defect held could not 
be cured by s. 31, Chaukidari Act — Accused rescuing 
cattle attached under such warrant held not guilty 
under 8. 186—Chat&ikidari Act (VI of 1870), sa. 27, 34 
—S. 27 is mandatory and procedure thereunder 
must be strictly followed—S. 31t0 be strictly and 
narrowly construed—It cures only format defects. 

The local collecting member of the chaukidart 
panchayat known as the Assessor Panch is a public 
servant within the meaning of s. 21,- I. P. O. and 
when he is executing a warrant to realise arrears of 
chauhidaritax he is acting in the discharge of his 
public duties., Lilla Singh v. Queen-Hmpress (1), 
distinguished, [p. 99, col, 2.) 

Resistance to an illegal warrant is no offence. In 
order to support a conviction for resistance t0 a 
public servant in discharge of his duty, the warrant 
must be a lawful one, and the person who executes 
the warrant must be clothed with lawful autho- 
rity under the warrant to execute it. It isno offence 
to resist the execution of a bad warrant, or to 
obstruct the execution of a warrant by a person to 
whom itis not directed. A warrant of execution, 
which does not bear a dateonor before which it 
should be executed, is not a good warrant, 36 Ind. 
Cas. 871 (2), relied on. fp. 100, col. 2.) 

An Assessor Panch issued a warrant to realize 
arrears of chaukidari tax by attachment of cattle 
of the person concerned, But in issuing the warrant 
he made several mistakes. In the first place, he 
signed the warrant not in the proper place for his 
signature, Secondly, he did not fill in the name of 
the person authorized to ‘execute the warrant, That 
space inthe form was left blank. Thirdly, he did 
not date the warrant. Having prepared this warrant, 
instead of making it over to the chaukidar, or some 
other authorized person, he proceeded to execute it 
himself. He attached two heads of cattle, but when 
he had gone a short distance, the accused who were 
owners, came up and rescued them, threatening to 

. assault the Assessor Panch and his men. The ac- 
cused were convicted unders, 186, I, P. O: 

Held, that the Assessor Panch had to act strictly 
in accordance with procedure under s. 27, Ohauki- 
dari Act which authorized him to issue the warrant, 
Signing the warrant inthe wrong place and omis- 
sion of any date were formal defects curable under 
s. 34, Chaukidari Act but the omission of any 
authorization to any one to execute the warrant was 
not a formal defect such as could be remedied by 
s. 31. The warrant was therefore bad oneand a 
conviction for resisting its execution could not be 
sustained. [ibid.] 

Held, further that the mere fact that the accused 
were illiterate and did not know anything about the 
defects inthe warrant would not prevent them from 
taking advantage of the defect once it is proved to 
exist. {p. 101, col 2] 

Section 27, Ohaukidari Act, is mandatory, and pres- 
cribesthe procedure which must be followed in 
realizing arrears by warrant.” It affords no scope for 
the contention that an Assessor Panch, if he chooses 
to act himself instead of authorizing some one else, 
can act arbitrarily, or irregularly. A section like 
s. 34, must be construed very strictly and narrowly, 
as, to a certain extent it detracts from the funda- 
mental right ofthe subject to protection from any 
act of the executive, authorities, which is not 
entirely lawful and regular, or is in any way 


Ld 
arbitrary. The words “any defect in the poweror 
writing” ing. 34 must beread withthe Words ‘want 
of form”, and must, therefore, be taken as covering 
only formal defects. The faot that the signature of 
the Assessor Panch is placed wrongly at the bottom 
of the form instead of in the place provided for the 
purpose is only a formal defect, and would be 
covered by s. 34. Similarly, it may be that the 
omission of any date in the proper place ig also a. 
formal defect. With regard, however, to the osm- 
plete omission of any authorization to anyone to 
execute thé warrant, this is not a formal defect such 
as can be remedied by s.34. [p. 101, cols. 1 & 2.)]- 


Cr. R, App. from an order of the Magis« 
trate with avpellate powers, Moaghyr, dated 
May 31, 1940. 


Mr, Nawadwip Chandra Gosh, for tha 
Petitioners. 
The Govt. Advocate, for the Orown. 


Judgment,—The applicants have been 
convicted under s. 185 of ths I, P, O. 
Gopal Mahton, an old man aged about 80, 
has been sentenced to pay a fine of Rs, 50, 
or in default to undergo rigorous imprison 
ment for one fortnight. The other appli- 
cant, Moaji Mahton, has been sentenced 
to undergo rigorous imprisonment for a 
period of six weeks and to pay a fine of 
Rs, 50, or in default to suffer a farther 
one month's rigorous imprisonment. 

The concurrent findings of the Courts 
below are that the local collecting mamber 
of the chaukidari panchayat known as the 
Assessor Panch went armed with a warrant 
to realise arrears of chaukidari tax by 
attachment of the cattle of the petitioner, 
Gopal Mahton. The Assessor Panch attached 
two heads of cattle, but when he had gone 
a short distance, the petitioners and others 
came up and rescued them, Mauji, who was 
armed with a pharsa, threatening to assault 
the Assessor Panch and his maa. 

Two points of law have been taken in this 
application in revision, first, that the 
Assessor Panch was not a public servant 
actingin the discharge of his public func: 
tions and, secondly, that the warrant was 
bad, and the petitioners accordingly could 
have committed no offence in resisting its 
execution. 

I consider there is no substance in the 
first contention. Section 21 of the IL 
P. O. provides that the words ‘public 
servant” denote inter alia 

“every officer whose duty it is,as such officer, to 
take, receive, keep or expend any property, to 
make any survey or assessment or to levy any rate 


or tax for any secular common purpose of any village, 
town or district", k 


An Assessor Panch making collestions is 
certainly such an officer. Amongst the 
duties of the collecting member as prescrib- 


a. 


te 
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ed in r. 50 of the chaukidart Manual are 
“(a) To receive and collect the rate, and to grant 
receipts’ for the same and (b) To keep and to be 
responsible for all papers, accounts, and records con- 
nected with the assessment and collection of the tax, 
and the administration of the Act generally.” 
The Assessor Panch in this case certainly 


_ was acting in the discharga of his public 


duties. Whether his action wasi legal or 
illegal is a different question. My atten- 
tion has been drawn to the case of Lilla 
Singh v. Queen-Empress (1), where it was 
held that an Amin measuring lands, which 
he had no power to measure, in batwara 
preceedings, could not be said to be a 
public servant acting in discharge of his 
public functions. That, however, was a 
case where the Amin had gone altogether 
outside his proper sphere and the proper 
scope of hie duties, andthe case is quite 


-diferent from the present one where the 


Assessor Panch was acting entirely in the 
exercise of his duties, ; 
L turn now to the second point. The Act 


which is applicable in the area to which. 


this case relates is the Ohaukidari Act VI of 
1870). Under s. 27 of that Act, after a 
list of the persons who has failed to pay 
their tax for the quarter has been 


published, 

“The collecting member of the panchayat shall 
thereupon issue 9 writing in the form in Schedule A, 
signed by him, authorizing the chaukidar, or such 
other person as may be therein named, to levy, by 
the distraint and sale of a sufficient portion of the 
movable property of such defaulters, the amount 
of their respective arrears together with sums equal to 
such arrears, respectively, by way of penalty.” 

The form prescribed in Schedule A is as 


follows :— 

“On behalf of the panchayat of ( ) Whereas the 
several persons Damed in the list at foot hereof have 
made default in payment to the said panchayat of the 
sums in the said list seb opposite to their respective 
names, you are hereby authorized and required to 
levy by distress and sale of a sufficient portion of the 
moveable property of the said defaulters the said 
several sums set opposite to their respective 
‘names, together with additional sums by way of penal- 
ty respectively equal to the sums set forth. 


Dated day of 18, 
(Sd) R.B. 
Collecting Member. 


Name and description Amount, When due, Penalty 
.G. 1-0 1Bysack 1-0 
K. B. 0-2 / 0-2” 


Tke Assessor Panch in the present case 
used the proper form, He also took the 
orders of the Sub-Divisional Officer, in 
accordance with the notes to r. 77 of the 
chaukidari Manual, before he acted. But 
in issuing tht warrant he made several 
mistakes. In the first place, he signed 


X1) 22 O 286, 
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the warrant not in the proper plage for 
his signature; but lower down below the 
Schedule showing the amounts to be realise 
ed. Secondly, he did not fill in the name 
of the person authorized to execute the 
warrant. That space in tbe form was left 
blank. Thirdly, he did not date the warrant. 
That space also was left*blank. Having 
prepared this warrant, instead of making 
it over to the chaukidar, cr some , other 
authorized person, he proceeded to execute 
it himself. 

It is contended that these were defects 
not merely of form, but of substance, and 
were sufficient to render „the warrant 
illegal, and it is well settled that resistance 
to an illegal warrant isno offence. It has 
been laid down by this Court in Mohini 
Mohan Banerji y. Emperor (2), that in order 
to support a conviction for resistance to a 
public servant in discharge of his duty, 
the warrant must bea lawful one, and the 
person who executes the warrant must be 
clothed with lawful authority under the 
warrant to execute it. It is no offence to 
resist the execution of a bad warrant, or to 
obstruct the execution of a warrant by a 
person to whem itis not directed. It was 
further laid down that a warrant of exe- 
cution, which does not bear a date on 
or before which it should be executed, is not 
a good warrant. 

Prima facie, therefore, it would appear 
that this warrant was a bad one, and that 
a conviction for resisting its execution 
cculd not be sustained. There is, however 
a section of the Chaukidari Act, which 
is relied on by the Crown to cure the 
defects to which I have referred, This 
is s, 34, and it was doubtless enacted by 
the Legislature because of the fact that 
the persons whose duty it is to operate the 
Chaukidari Act in the villages are not 
trained permanent officials. The material 
portion of s, 34 runs as follows: 

“No distress levied by virtue of this Act shall be 
deemed unlawful............ „On account of any defect 
or want of form in any list, assessment, notice, sum 
mons, power, writing, inventory or other proceeding 
relating thereto.......... but all persons aggrieved 
by such irregularity may recover full satisfaction for 
any special damage sustained by them, in any Court 
of competent jurisdiction, subject to the provisions 
of s, 63 of this Act.” 

On the basis of -this section it is argued 
that a suit for damages might or might 
not lie, but in any case forcible resistance 
to the execution of an irregular warrant 
would not be justitied. 

It bas further been argued for the Orown 


(2) 3P LW 64; 36 Ind. Cas. 871; LALI 550; 18 
Or. L J 39; AIR 1915 Pat. 272, 
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that g.27 of the Ohaukidari Act is only 
meant to prescribe the procedure which is 
to be followed by the collecting member if 
he does not act personally. With that I 
cannot agree. The collecting member 
whether he acts personally, or through 
some one else , authorized by him, must 
act strictly in accordance with law and with 
the rules legally prescribed. Amongst the 
dutieg of the panchayat laid down in s. 45 
of the Rules is (1) ‘To conduct the assess» 
ment and collection of the chaukidari tax 
according to law and rule.” The use of the 
words ‘according to law and rule” is to be 
noted. The Assessor Panch must act strictly 
in accordance withlaw and rule. Section 27 
is mandatory, and prescribes the procedure 
which must be followed in realizing arrears 
by warrant. It affords ng scope for the 
contention that an Assessor Panch, if he 
chooses to act himself instead of authori- 
zing some one else, can act arbitrarily, 
or irregularly, Unless s. 34is held to be 
wide enough to cover a warrant bearing. 
the defects found in this case, the convic- 
tions clearly cannot be sustained. 

A section like s.34, must be construed 
very strictly and narrowly, as to a Certain 
extent it detracts from the fundamental 
tight of the subject to protection from 
any act of the executive authorities, which 
js not entirely lawful and regular, or is in 
any way arbitrary. COonstraing this section 
in the: way I have indicated, it appears 
to me that the words “any defect in the 
power or writing’ must be read with 
the words “want of form”, and must, 
therefore, be taken as covering only formal 
defects. Now it appears to me that the 
fact that the signature of the Assessor 
Panch is placed wrongly at the bottom 
of the form instead of in the place pro- 
vided for the purpose is only a formal 
defect, and would be covered by s. 34. 

Similarly, it may be that the omission of 
any date in the proper place is also a formal 
defect, I find that in the column for show- 
ing when the amount fell due two dates 
have been entered, November 23, 1939 and 
December 20, 1939. It is contended that 
November 23, was meani for the date of 
issue of the warrant, and December 20, was 
meant a8 the returnable date. That may 
possibly be so, and if itis the case, then on 
the whole I would hold that this defect, 
ce serious, came just within the scope of 
B. 34. 

With regard, however, to the complete 
omission of any authorization to any one 
to execute the warrant, I find myself quite 


unable to hold that this isa formal defect ` 


such as can be remedied bys. 34, in the 
view I take of that section. It may be 
that it would have been within the power 
of the Assessor Panch to authorize himself 
to execute the warrant, by filling in his 
own name; fors. 27 says that either “the 


chaukidar, or such other person as may be’ 


therein named" may be authorized to exes 
cute the warrant, In this case, however, the 
Assessor Panch authorized neither himself 
nor any one else, The warrant in fact 
was directed tono one, and authorized no 
one. To my mind,in such circumstances 
it was a warrant wholly without any legal 
force, and the defect was not one to which 
s. 34 can have any application, 

The petitioners, as the Courts below have 
pointed out, may be illiterate and may not 
haveknown anything about the defect in 
the warrant. That will not prevent them 
from taking advantage of the defect once 
it ig proved to exist, They resisted a ware 
rant which was illegal and without force. 
The resistance, therefore, constituted no 
offence, The incident amounted at the 
most to threats on their part. Noone was 
struck orhurt. In the circumstances J am 
not prepared to sustain the convictions, 
The application will be allowed, the convic- 
tions will be set aside, and the petitioners 
acquilted, The petitioner Mouji Mahton 
must be discharged from his bail, and 
the orders upon both petitioners for payment 
of fine are cancelled, 


Se Application allowed, 





MADRAS HIGH COURT 
Appeal No. 30 of 1936 
April 18, 1939 
Lesox, O. J. AND PATANJALI SASTRI, J. 
R. V. RAJARATAHNA CHETTIAR— > 
APPELLANT 


versus 
SHARI SHAICK MAHBOOB SAHIB Ang 
oTHERS—RESPONDENTS 
Hindu Law~Guardian—Natural guardian, powera 
of —Muhammadan Law—Guardian—De facto —If can 
bind ward to covenant to transfer property—Liabtlity 
of minor to pay interest on sums advanced to him 
—Minor —Unconscionable bargain, setting aside of 
—Interest at 75 per cent, if can be allowed—Interest 
Act (XXXII of 1839), 8.1 Proviso—Money advanced 
to minor for necessaries—Interest, if can be allowed 
—Limitation Act (IX of 1908), Arts. 61, 120—Suiz 
to recover money adranced to minor for necessaries 
— Article applicable—Contract Act (IX of 1872), s. 68 
—Re-imbursement, if includes payment of interest. 
A guardian cannot impose a personal liability on 
his ward and therefore a minor cannot be bound by 


a. 


cry 
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a personal covenant ina contract entered into by 
his guardiai. The minor's personal law may how- 
ever affect the position. For instance, the natural 
guardian of a Hindu minor has power without the 
Oourt’s sanction to mortgage or sell any part of 
the minor's estate in a case of need; or for the 
benefit of the estate. In oases of necessity, the 
guardian of a Hindu minor may borrow money upon 
a promissory note and the minor's estate is liable 
for repayment with interest at a proper rate. The 
minor is not liable on the note, but onethe debt 
evidenced by the note. Sis liability is created by 
his personal law. Wayhela Rajasanji v, Sheikh 
Masludin (1), Indur Chunder Singh v. Radha 
Kishore Ghose (2), Hanoomanpersaud Panday v. 
Babooee Munraj Koonwaree (3), and 189 Ind. Cas. 
364 (4), relied on. [p. 103, col. 2; p. 104, col. 1.] 

Under Muhammadan Law the power of de facto 
guardian to sell or pledge movables of his ward 
cannot confer a right to bind minors to a covenant to 
transfer their property even in part. [p. 104, col. 1.) 

Muhammadan Law does not impose upon minors 
any obligation to pay interest on money advanced 
to them—in fact Muhammadan Law is against the 
charging of interest. [ibid,] 

A Court of Equityin setting aside an an- 
conscionable bargain cannot award against minor 
interest at the rate of 75 per cent. per annum 
whatever the risk. [ibid.] 

A persen who has supplied minor with necessaries 
is entitled to interest on the ground that interest 
would be allowed by a Oourt of Equity. 173 Ind. Cas. 
15 (10), and Martin v. Gale (11), relied on. [p. 105, 
col 1. 

Aricle 61, Lim. Act applies to a suit under 
s. 68, Contract Act, A suit therefore to recover 
money paid for minor’s necessaries is governed by 
Art. 61 and not by Art. 120. 159 Ind. Oas. 203 (12), 
and 7 Ind. Cas, 399 (13), relied on. 

Quere:—Whether a person who hag advanced 
money toa minor for his necessaries is entitled to 
interest while reimbursing himself. 98 Ind. Cas, 
657 (7), 126 Ind, Cas, 230 (6), and Watkins v. Dhunnoo 
Baboo (9), explained. _ 

A. against the judgment and decree of 
Wadsworth, J., in O, S. No, 420 of 1932, 
dated February 26, 1936. 

Messrs. V. Radha krishnayya and T. Krish- 
naraja Nayakar, for the Appeliant. 

Messrs, T. Aravamudha Ayyangar and N. 
T. Shamanna, fcr the Respondents. 


_Leach, C. d.—In order to appreciate the 
questions which arise in this appeal it 
is necesgary to trace the course of events 
for seme eleven years before the institu- 
tion of the cuit, The grandfather of res- 
pondents Nos. 2, 3, 4 and 5, one Ohidri 
Jemail, was a dealer in skins and hides 
and carried on business in partnership with 
another Muhammadan, named Dhabaywal- 
Jay Manjalay. In 1921 Chidri Ismailin- 
stituted on the Original Side of this Court 
a suit (Oivil Suit No. 697 of 1921) for the 
dissolution of the partnership and for the 
taking of acccunts. He died before the 
suit came cn for hearing and his heirs 
were made plaintifis in his stead. Chidri 
Isthail had a son, Ohidri Abdul Rahiman, 
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and a daughter, Masum Bi. Ohidri Abdul 
Rahiman married one Sakina Bi, by whom 
he had three children, respondents Nos. 3, 
4 and 5 in this appeal. Masum Bi married 
respondent No. 1 and respondent No, 2 is 
the issue of that marriage, Ohidri Iemail's 
sop, daughter, son-in-law, daughter-in-law, 
and his four grand-children were all 
made plaintifis in the suit. The grand- 
children were minors and were minors at all 
times material to the questions involved 
in this appeal. Masum Bi died in 1924 
and Ohidri Abdul Rahiman in 1925. On 
August 16, 1926 the partnership suit was 
dismissed for default and on September 7, 
1926 an application was filed on behalf of 
ihe surviving plaintiffs asking for its resto- 
ration to the list. 

On December 010, 1926 the application 
wes granted so far as the minor plaintiffs 
were concerned, but was dismissed as 
against the major plaintiffs, Sakina Bi 
and respondent No.1. The major plainte 
ifs appealed, but the appeal was dismiss- 
ed on February 8, 1929 on the undertaking 
that no objection would be taken by the 
defendant-respondent to the minor plainte 
iffs proceeding with the suit and recover- 
ing whatever they were entitled to as heirs 
of Ohidri Ismail. On December 11, 1929, 
a preliminary decree was passed in favour 
of the minor plaintiffs and the Official 
Referee was directed to take the accounts. 
On March 4, 1929, the Official Referee sub- 
mitted his report, but before it was taken 
into consideration by the Oourt a compro» 
mise was agreed upon under which the 
defendant was to pay to the minor plainte» 
iffs sum of Rs. 50,000 in satisfaction of 
their claims, and a decree embodying the 
terms of the settlement was passed. The 
partnership assets including immovable 
properties and the Receiver who had been 
appointed was authorized to realize suffi- 
cient of the properties to pay the amount 
to the minor plaintiffe. The minor plaintiffs 
were without funds to carry on the liti- 
gation and the appellant alleges that he 
financed the suit and also provided money 
for their maintenance. On March 20, 1928, 
an agreement was entered into under 
which the appellant was to provide 
Rs. 1,000 for the éxpenses of the suit and 
of the appeal of the major plaintiffs against 
the order dismissing* the application for 
restoration so far as they were concerned. 
For his financial help the appellant was 
to receive onerhalf of what was recovered 
as the result of the swits after allowing 
for the repayment of the loan. There was 
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no prpvision in the agreement for the pay- 
ment of interest, In his plaint Chidri 
Ismail had valued the relief sought by him 
at Rs, 1,50,000. The agreement was signed 
by respondent No. 1 on his own behalf 
and as the guardian of respondent No. 2. 
and by Chidri Jehangir, the brother of 
Ohidri Ismail, on behalf of himself and 
of respondents Nos. 3, 4 and 5. Chidri 
Jehangir was acting as the next friend of 
respondents Ncs., 3, 4 and 5 in the part- 
nership suit and at the most can only be 
regarded as a de facto guardian. 

On September 3, 1932, the appellant in- 
stitued the guit out of which this appeal 
arises. He claimed to be entitled to 
Rs. 30,992-0-9 made up of Rs. 5992-0-9, the 
amount which he alleged he had advanced 
for the maintenance of the minors and for 
the expenses incurred in ©. 8S. No, 697 of 
1921, and Rs. 25,000 being one half of the 
amount decreed in that suit. The case 
was tried by Wadsworth, J., who beld that 
it had not been proved that any amount 
had been advanced by the appellant for 
the maintenance of the minors, but that 
the agreement of March 20, 1928 was bind- 
ing on them subject to “relief against 
harshness.’ He considered that it would 
not be fair to allow the appellant to have 
the half of the decretal amount but he was 
of the opinion that he was entitled to 
recover all that he had advanced for the 
purpose of the litigation with interest at 
20 per cent. On this basis, he directed 
the Official Referee to take an account of 
the moneys advanced for the expenses of 
the previous suit. The Official Referee 
took the account on the basis of actual 
expenditure and having received the report 
the Jearned Judge passed a decree against 
the respondents for Rs, 10,733 3-11. Of 
this sum, Rs. 4,727-9-9 represented advances 
by the appellant for the expanses of the 
previous suit and Rs. 6,005-10-2 interest 
thereon at 20 per cent, per annum. The 
appellant has appealed against the decree 
and the minor respondents have filed a 
memorandum of cross-objections. Before 
us the appellant has not pressed his claim 
that he should receive half the amount 
awarded to the minor plaintiffs in Civil 
Suit No. 697 of 1921, but has contended 
that he should be allowed interest at the 
rate of 75 per cent, per annum on the 
sums which he advanced for the pur- 
poses of the suit. He challenges the find- 
ing that he had advanced no money for 
maintenance and says that he should be 


awarded in this ‘connection Rs. 1,261-7-0, ( 
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being the difference between Ra. 5,992-0-9,° 
the amount claimed for maintenance and 

litigation expenses, and Rs. 4,727-9-9, the 

amount awarded for litigation expenses. 

Respondents Nos, 2, 3, 4 and 5 have raised the 

following contentions: (1) the agreement 

of March 20, 1923 is not binding upon 

them ; (2) even ifthe appellant could have. 
claimed relief under s. 63, Contract Act, 

he is barred from the beneidt of that 

section because the suit was based on the 

agreement and no alternative plea was 

advanced ; (3) in any event, the appellant 

is not entitled to interest on the sums 

advanced by him; (4) the account had been 

taken on a wrong basis; and (5) Art. 61, 

Lim, Act. applies in respect of all sums 

advanced by the appellant. 

The plea advanced by the minor respon- 
dents thatthe appellant is not entitled to 
claim recompense by way of interest on 
the ground that he had not advanced this 
plea in his plaint may be disposed of at 
once. An examination of the plaint shows 
that this objection cannot be sustained. 
In para. 19 of the plaint the appellant 
avers that the amounts advanced by him 
for the conduct of the litigation and for 
the maintenance of the minors were lent for 
necessary purposes and the minors are 
bound to repay him. No mention is made 
of interest, but ifthe appellant is in law 
entitled to interest on moneys advanced for 
necessaries, we think that he has sufficient- 
ly indicated his case to justify the award 
of interest. Weconsidar that in holding 
that the appellant was entitled to sus on 
thea agreement of March 20, 1928 the 
learned Judge erred, It is a well-settled 
principle of the general law thata guar» 
dian cannot impose a personal liability on 
his ward and therefore a minor cannot be 
bound by a personal covenant in a contract 
entered into by his guardian: Waghela 
Rajasanji v. Sheikh Masludin (1) and 
Indur Chunder Singh v. Radha Kishore 
Ghose (2). The minor's personal law may 
however affect the position. For instance 
the natural guardian of a Hindu minor 
has power without the Oourt’s sanction to 
mortgage or sell any part of the minor's 
estate in a case of need; or for the benefit 
of the estate : Hanoomanpersaud Panday 
v. Babooee Munraj Koonwaree (3). In cases 
of necessity, the guardian of a Hindu 
minor may borrow money upon a proe 


(1)11 B 551; 141A 89; 5 Sar 16 (PO). 


(2) 19 O 507; 19 I A 90; 6 Sar 183 (P O). 
(3)6 MIA 393; 18 W R 8l; 2 Suther 29; 1 Sar S02 > 
PO. . 
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miesory note and the minor's estate is liable 
for-repaythent with interest at a proper 
rate, The minor is not liable on the note, 
but on the debt evidenced by the note. 
His liability is created by his personal Jaw. 
This question was fully discussed in the 
judgment cf a Division Bench of which I 


“Was a member in Annamalai Chetty V. 


Satyavadivel Muthuswami Maniagaram (4). 
This judgment has not yet been reported 
but it is not necessary to travel over the 
same ground, I have sufficiently indicated 
the effect of the personal lawof a Hindu 
minor. 

It has been argued on behalf of the ape 
pellant that the Muhammadan Law is very 
much the same as the Hindu Law and 
that the agreement of March 20, 1928 can 
be enforced under Muhammadan Law. 
The basis for this statement is the rule 
that a de facto guardian has power to sell 
the goods and chattel ofhis ward for the 
ward’s imperative necessities, The power 
to sell or pledge movables cannot confer 
a right to bind minors to a coyenant to 
transfer their property even in part. The 
learned Advocate subsequently had to con- 
cede that this was so and that his client 
could not base his claim on the agreement, 
but inconsequentially he asked the Court 
to hold that the appellant was entitled to 
interest because a Court of Equity in 
setting aside an unconscionable bargain 
could impose terms. I cannot imagine a 
Court of Equity awarding against minors 
interest attherate of 75 per cent. per 
annum whatever the risk, but itis nota 
question of setting aside an unconscionable 


- bargain on.terms, The agreement was void 


ab initio so far asthe minors were con- 
cerned. Asthereis no agreement in law 
and as the personal law of the minors does 
not impose upon them any obligation to 
pay interest—in fact Muhammadan Law 
is ‘against the charging of interest— 
the appellant is confined to his remedy 
oa the provisions of s. 68, Contract 
ct. 

Section 68, Contract Act, entitles a person 
who has supplied necessaries to a minor 
to reimburse himself from the minor's 
Property. On behalf of the respondents it 
was conceded thatthe money which was 
advanced for the expenses of the partner- 
ship suit would come within the section, 


provided thatthe money was properly ex-- 


pended for the purposes of the suit, 


. (4) A I R 1939 Mad. 538; 189 Ind. Oas. 364; (1939) 
iML J 792;49 L W 635; (1939M W N473;1 LR 
(1939) Mad. 891. 
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They however contended that all thak the 
appellant was entitled to was the recovery 
of the amounts which had been properly 
expended without interest. In this connec: 
tion our attention was drawn to the deci- 
sion in Fisher v. Mowbray (5) where 
it was held that an infant cannot bind 
himself in a bond with a°penalty con- 
ditioned for payment of interest as. well 
as principal and to the judgment in Baylis 
v. Dinley (6), which was to the same effect. 
The English Law and the Indian Law with 
regard fo contracts by minors are not the 
same. Under the English Lew the contract 
of a minor is voidable. In this epuntry it is 
void and we have to consider the position in 
the light of the Contract Act, rather than in 
the light of English cases. While by. reason 
of s, 11 of that Act a minor is incapable of 
contracting, s. 68°allows a person who has 
supplied a minor with necessaries to reim- 
burse himself from the minor’s property. 
The appellant has contended that reim burse» 
ment must include the payment of interest, 
as otherwise a person who lends money to 
a minor and is not repaid for an appreciable 
Period of time suffers loss, He could, it is 
said, only be reimbursed if he were repaid 
the principal together with the amount he 
would have received ifhe had use of the” 
money. Section 32, Trusts Act, was here 
referred to. That section allows a trustee to 
reimburse himself out of the trust property 
all moneys expended by him inter alia for 
the support of the beneficiary. The section 
expressly providesthat where he has paid 
the expenses out of his own posket he has a 
first charge upon the trust property for such 
expenses and interest, The learned Advo» 
cate for the appellent also drew our attention 
to three cases in which interest had been 
allowed in respect of claims falling within 
s. 68, Contract Act: Phalram v. Aiyub 
Khan (7), Sri Nath v. Jagannath (8) and 
Watkins v. Dhunnoo Baboo (9). In none of 
these cases however was the question of the 
right to interest raised. It was granted 
apparently as a matter of course. 


The question whether the word“reim burse” 
should be given the meaning which the 
appellant would have is one of some difficulty 
but in order to decide whether the appellant 
is entitled to interest it is not necessary to 


(5) (1801) 8 East 330; 103 >R 369, 
(6) (1844) 3 M & S 476: 105 E R 689. 
(7) 49 A 52398 Ind. Gas, 657; A I R1927 All 55: 
24 ALI 895. 
(8) 52 A 391, 126 Ind. Cas, 230; AIR 1930 All 29 
Ind. Rul. (1930) All 790. 
(9) 70 140;8 OL R 433, 
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decide this particular question. We consider 
that he is entitled to interest on the ground 
that interest would be allowed by a Court 
of Equity. The proviso contained in the 
Interest Act leaves it open to the Court to 
allow interest in any case in which interest 
would he allowed by a Court of Equity: 
B. N. Ry. Co. Ltd, v. Ruttanji Ramji (10°. 
That a Oourt of Equity would allow interest 
in a,case like the one now before us is 
to be gathered from the decision in 
Martin v. Gale (11), There a minor execut- 
ed a deed to secure the repayment of 
moneys advanced to him for necessaries, 
When he came of age the lender sued to 
enforce his security. Jessell M, R. held that 
he was not entitled to do so, but that he was 
entitled to have an account (1) for all moneys 
advanced to the minor before he attained 
majority and expended by bim on necessaries 
or in paying debts incurred for necessaries; 
(2) for aninquiry whether any such sums 
had been repaid, and (3) for an order for 
repayment of the amounts found due with 
interest at 4 per cent. That. case is ane 
alogous to the case now before us and 
we hold that the appellant is entitled to 
. recover moneys advanced by him for the 
purposes of the litigation with interest, 
but ata fair rate, A fair rate we consider 
would be the Court rate which is six per cent. 
per annum. 

It follows that the account which has been 
taken of the advances will have to be re- 
opened the respondents have asked that 
in the course of the further inquiry the 
trial Court should be directed to examine 
the sums provided by the appellant for 
litigation expenses and reject all amounts 
not shown to have been reasonably re- 
quired for the purposes of the litigation. 
When the matter was before the Official 
Referee al] that the appellant was called 
upon to prove was that he had provided 
the amounts claimed by him. It was not 
suggested that the amounts provided had not 
been properly spent. This was accepted, 
Therefore, it is too late in the day for the 
respondents to say that the account should 
be taken on anew basis. Subject to what 
is said in the appeals against the final 
decree (Original Side Appeal No. 8 of 1938 


(10) I L R (1938) 2 Oal, 72; 173 Ind, Oas. 15; AI 
R 1938 P O 67; 65 I A €6; 32 SL R 374; 1938 OL 
R119; 19 P L T 125; (1988) AL J 169,10 RPO 
218; 47 L W 281; 1938 OWN 261; 1938 AL R 
167:4 B R 374; (1938) 1ML J 640; 67 OL J 153; 
42 O W N 985; (1938) M W N646;40 Bom LR 746 
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f (ii) (1876) 4 Oh D42% 46 LJ Oh 8f; 36 LT 357; 
25 W R 406. 
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e 
and Original Side Appeal No. 24 of 1938) 
and to the law of limitation “which 
will deal with in a moment, the account 
as settled by tke trial Oourt will stand 
and interest will be calenlated at six per 
cent, on the various amounts supplied from 
the dates of advancement. 

The respondents have contended that 
this suitfalls within Art. 61, Lim. Act, and 
therefore the appellant cannot recover sums 
which were advanced more than three years 
before suit, The appellant contends that 
the proper Article is Art. 120. We are of 
the opinion that the Article which applies is 
Art. 6). This Article fixes a period of limi- 
tation of three years for money payable to 
the plaintiff for money paid for the defend- 
ant. The moneys which the appellant paid 
were paid for necesearies of the minors. 
Support for the opinion that Art.61, applies 
is to be found in the judgment of the 
Lahore High Court in Piare Lal v. Lajja 
Ram (12). Further support is to be obe 
tained from the decision of this Court in 
Kandasmamy Pillai v. Avayambal (18). 
That case related to a claim under s. 70, 
Contract Act, which entitles a person to 
recover money which he has paid for another, 
not intending to do so gratuitously, and the 
other person has enjoyed the benefit of the 
payment. There is no difference in principle 
between s. 70 and s. 68, Contract Act, and 
if Art. 61, applies to s. 70, it must apply to 
s. 68. In the taking of the new account, 
regard must therefore be had to the provi- 
sions of Art. 61, Lim. Act, So far as res- 
pondents Nos. 3, 4 and 5 are concerned the 
law of limitation will apply to all payments 
made three years before the date of the 
institution of the suit, namely, September 
3, 1932. This date, however, does not apply 
to respondent No, 1, The appellant has 
asked the Court to holdthat all payments 
made three years before March 2, 1931, can 
be recovered proportionately against ree 
pondent No.2 because on that date rege 
pondent No. 1, his lawful guardian, signed 
an acknowledgment of the amount due in 
respect of the advances for maintenance 
and litigation expenses. The Official Referee 
refused to accept the statement that res- 
pondent No. 1 signed the acknowledgment 
on March 2,1931 and held that he must 
have signed at some date subsequent to 
July 11, 1932. The report of the Oficial 
Referee was accepted by the learned Judge 


(12) 17 L 78; 159 Ind. Oas. 203; A I R 1935 Lah. 
437; 37 P L R 246; 8 R L 356, | 
(13) 34 M 167; 7 Ind. Cas. 399; 20M L J 989; 


(1910) M W N 316; 8 M L T194 
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and we see no reason to come to a contrary 
ecnuclusion. Therefore so far as respondent 
No. 2 is concerned, he will be Jiable for his 
share of the money paid for litigation ex- 
penses after July 11, 1929. 

The only question which remains to be 
considered is the appellant’s claim that he 
should te allcwed the sum of Rs. 1,264-7-0 
for maintenance. We consider that the 
learned trial Judge should have directed 
the Official Referee to take an account in 
respect of the maintenance claim as there 
was sufficient evidence on the record to 
justify this course. In addition to the oral 
testimony of the appellant, there were his 
account books and a letter (Ex. O) from 
the mother of respondents Nos. 3, 4 and 5 
asking respondent Ne. 1 to raise money 
from the appellant for the maintenance of 
the minors. The learned Judge refused to 
order an account because there was no 
evidence that any particular sum had been 
utilized for the support of any particular 
minor, What had been utilized for the res- 
pective minors had, however, never been 
inquired into. All that the appellant was 
required to do was to satisfy the Court that 
monies had been provided. How much had 
been provided and how much kad been 
spent on the minors respectively were mat- 
ters to be inquired into by the Official 
Referee. The maintenance claim can only 
be decided after an investigation in the first 
place by the Official Referee and he will be 
directed to take the account. The appel- 
lant will be entitled to interest at the rate 
of six per cent, per annum on any amounts 
ae due. Article 61, Lim. Act, also applies 
ere, . 

The result is thatthe appellant fails on 
his claim to interest at the rate of 75 per 
cent, but is awarded interest on his pay- 
ments at the rate of 6 per cent. and he 
succeeds on his claim for an account of the 
mċnies advanced for maintenance. Theres- 
pondents have failed in their contention that 
the appellant is not entitled to any interest, 
but have succeeded in part on their claim 
for the re-opening of the account and cn the 
question of limitation. The decree of the 
Original Side will be set aside so far as rese 
pondents Nos. 2,3,4 and 5 are concerned, 
but it will stand against respondent No. 1, 
who has not appealed. The case will be 
remanded to the Original Side to be dispcsed 
of in accordance with this judgment so far 
as respondents Nos. 2,3,4 and 5 are con- 
cerned. The décree under appeal provides 

“for a personal decree against the minors. 
There can be no personal decree against 
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them. The decree which is passed wil, be 
against their properties only. In drawing 
up the final decree, care will be taken to 
allocate liability tothe minor respondents 
according to the respective shares in the 
estate. In dealing with the question of 
costs, Wadsworth, J. allowed two sets for 
the respondents. This has been objected to 
and we consider that there should only be 
one set. The parties will pay and receive, 
here and below, proportionate costs, one 
set, but there will bea certificate for two 
Counsel on each side, 


N.S. Case remanded. 


CALCUTTA HIGH COURT 
Suit No. 346 of 1940 
March 21, 1940 
MoNair, J. 
KUMAR PURNENDU NATH TAGORE— 
AND OTUBRS—PLAINTIFFS 
versus 
DHIRENDRA NATH CHATTERJEE AND 
OTABRE-—DRFENDANTS ; 

Costs—Suit praying decree for arrears of rent, for 
possession and mesne profits—Plaintiff, if entitled to 
costs on High Court seale. 

Where a suit is one praying decree for arrears 
of rent, for possession of the premises and also for 
mesne profits, the plaintif is entitled to bring such 
suit in the High Gourt and is entitled to costa on 
the High Court scale, 105 Ind, Oas. 395 (1), relied 
on. 


Mr. B.C., Ghosh, for the Plaintiffs, 


Judgment.— A number of suits have been 
brought by the plaintiff, Kumar Purnendu 
Nath Tagore and his co-executore, against 
tenants who arein arrears with their rent 
and who are holding over after the expirae 
tion of their tenancy. The plaintiffs claim 
in each instance possession of the premises. 
and a decree for arrears of rent and mesne 
profits at a rate approximating to the rental. 
The question arises whether the plaintifs 
should get their costs on the High Court 
scale cr on the Small Cause Court scale. In 
Suit No. 347 of 1940 the actual arrears of 
rent and taxes is just under Rs. 30, and it 
would appear at first sight that this isa 
suit which ought to have been brought in 
the Court of Small e Causes and that the 
defendant should have the benefit of the 
scale of costs which presumably would be 
less in the Court of Small Causes, Learned 
Counsel in support of his claim for costs on 
the High Court scale has referred me toa 
decision of the Division Bench of the Bombay 
High Court in Meherbai Sorabji v. Pheroz- 
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shawSorabji (1), where the same question 
was agitated before the Bombay High Oourt. 
There the Court held that the plaintifs 
were entitled to costs on the High Court 
scale. e ; 

It is noteworthy that in addition to 
arrears ofrent ihe plaintiffs in eack of these 
suits seek to recover the property from the 
possession of a tenant. Section 19, Presi. 
Smad Oause Court Act, provides that the 
Small Cause Court shall have no jurisdiction 
in suits for the recovery of immovable pro- 
perty, and it is contended that this is a suit 
for the recovery of immovable property and 
therefore ineapable of being decided in 
the Small Canse Court. Sections 41 and 
42 however provide a procedure in the Small 
Cause Oourt whereby a person who wishes 
to recover possession of immovable property 
of which the annual value at a rack rent 
does not exceed Rs. 2,000 may obtain relief, 
It appears tome therefore possible for the 
landlord to sue for rent in the Small Cause 
Oourt and then to apply under the pro» 
visions of ss. 41 and 42 in order to recover 
possession of the property. There would 
however of necessity be in effect two suits 
and it is contended that the time which 
would be occupied in this Somewhat cum- 
bersome procedure would he very much 
longer than the time within which the land- 
lord would be able to obtain possession 
under the suit in the High Court. 

The amount of money obtained in a High 
Oourt decree is in some instances consider» 
ably below Rs. 1000 and in some instances 
nearly Rs, 2,000, In general this Court only 
allows costs on the Small Cause Court scale 
where the plaintiff might have sought his 
remedy in the Small Ceuse Court but has 
chosen to bring his suit in the High Court. 
Learned Counsel at my desire has put be- 
fore me the estimated costs according to the 
prescribed scale of these suits in the Small 
Cause Court and in the High Court, In one 
suit the costs which would be allowed cn 
taxation in the High Court would amount 
to about Rs. 266. In the Small Cause Court 
where the annual value at a rack rent would 
be Rs. 434 the costs under the Small Cause 
Court procedure work out at over Rs. 280, 
the rentin that instance being a rent of 
Rs. 36 per month. Inf some of the other 
suits in which I have passed decrees on 
behalf of the same plaintiffs the costs under 


the Small Cause Court procedure would- 


Vary between Rs. 421 and Rs.155, So that 
it appears thaton these suits which presum- 


(1) 51 B 885; 105 fnd. Oas. 395; AI R1927 Bom, 
556; 29 Bom. L R 1220. 
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ably might have been brought in the Small 
Oause Court the actual costs in the Small 
Oause Court would in many instances have 
been higher than the costs in the High Court, 
although the amonnt which the plaintiff 
would recover would be considerably under 
Rs. 2,000. ; 

Furthermore, supposing the suit were 
broughtdn the Small Cause Court and were 
contested by the tenant on the ground that 
the landlord was seeking to bring a suit in 
which title toimmovable property was in- 
volved, that suit might be dismissed as 
being outside the jurisdiction of the Small 
Cause Court and in that event the stamp 
which is nosmall item of the costs in the- 
Small Cause Court would be forfeited and 
the plaintiff would be foreed to spend a 
great dealmore money and the defendant 
might eventually be called upon to paya 
larger sum in costs than if the matter were 
agitated in a suit filed originally in the High 
Court. If the plaintiffs had sued in the Small 
Oause Court to obtain all reliefs for which 
they are asking here they would firat of 
all have had to bring a suit for arrears: 
of rent; they would then have to adopt the 
procedure necessary for obtaining posses- 
sion and would then have to sue again for 
mesne profits for the period during which 
they had been kept out of their tenancy. 
In dealing with this matter the learned 


Chief Justice in Meherbai Sorabji v, Pheroz- 


shaw Sorabji (1), says at p. 892* of the ree 
port: 

“To my mind the very fact that the defendant 
would thas be exposed to thesa suits instead of one 
would prima facie show that this would ba the wrong 
remedy to adopt. Secondly, it is an error to suppose 
that necessarily a suit in the Small Osuse Oourt is 
cheaper than one in the High Court. It depends 
partly on the value. But having regard to the high 
and increasing court-fees levied in suits in the Small 
Oause Court it can be shown from the High Court 
records that in certain classes of suits where they are 
undefended, a High Court suit is cheaper than the 
one in the Small Oause Court.” 


This conclusion has been amply demon- 
strated tome by the seale of costs which 
has been placed before me by the learned 
Counsel in each one of these cases. The 
plaintiff in a suit of this nature has in any 
event a right to bring his suit in the High 
Court and on the facts and the law which 
have now been placed before me it appears 
tome that he is not only justified in doing 
so but thatin many instances it is not only 
for his own benefit but also for the benefit. 
of the defendant. In each case there will be 
costs on the High Court scale. 

D. Order accordingly. 


*Page of 51 B.—{Ed.] 
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QUDH CHIEF COURT. 
Civil Revision Application No. 60 of 1938 
August 6, 1940 
ZIA UL Hasan, AND YoRKE, JJ. 
RATSUDDIN—PuLawtige— 
APPLICANT 


versus 
BASTI SUGAR MILL LTD., BASTI 
4 — DEFENDANT— OPPOSITE Party 

Civil Procedure Code (Act V of 1908), as. 10, 115— 
Pauper suit—When should be deemed to hare been 
filed, for purposes of s. 10— Order under 8.10 staying 
euit—If open to revision. 

For purposes of s. 10, Civil P., O., the plaint in a 
suit in forma pauperis should be deemed to have 
been filed on the date when the application for leave 
‘tosueasa pauper was presented and not on the 
date when the application was allowed and the 
suit registered. Heerondranath Datta v. Dheerendra- 
nath Niyogi (1) and 184 Ind. Cas, 443 (2), relied on. 
52 Ind. Oaa. 688 (3), Nainappa Chetti v. Chidambaram 
Chetti (4) and 142 Ind. Oas. 7 (5), distinguished. 

An order under s. 10, Oivil P. O., staying a suit 
amounts to a decision that the Oourt hes under the 
existing circumstances no jurisdiction to proceed 
with the trial of the suitand it is if wrongly passed, 
a refusal to exercise jurisdiction vested in the Oourt 
and is open to revision under s, 115, Oivil P. O, 
50 Ind, Cas. 212(7) and 311 Ind. Cag. 161 (8), relied 


“On. 
~ O. R. App. of the order of the Oivil Judge, 
Bahraich, dated April 24, 1938. 
My. Nazir-ud-din, for the Applicant. 
Messrs. Haider Husain and 


Khanna, for the Opposite Party, 


Order.—This is an application for 
revision of.an order of the learned Civil 
Judge of Bahraich dated April 20, 1938 by 
which he stayed the plaintiff-applicant's 
‘suit pending in his Court, under s. 10 of 


the Civil P, 0. 


The suit which the plaintiff-applicant 
brought against the opposite party, the 
Basti Sugar Mills, Ltd., was for recovery 
-of Rs. 7,201-4 on the allegations that he 
-as agent of the defendant purchased sugar 
-cane for the defendant mills and spent 
money in purchasing sugar cane, getting 
the sugarcane loaded in railway wagons, 
and in advancing money to the growers of 
sugar cane, on behalf of the defendant. 
The claim included also his own commis- 


‘sion as the defendant’s agent. 


It appears that the defendant had sued 
the plaintif in the Basti Court for recovery 
of Rs. 1,850 on the allegation that the 


“plaintiff had borrowed money from the 
-defendant. This suit was decreed ex parte 


but was subsequently restored and one of 
pleastaken by the defendants in the pre- 
sent suit was that the suit in the Bahraich 


"Court should be stayed unders, 10, Civil 


P.O 
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The learned Civil Judge took upethe 
issue relating to s. 10, Civil P. O, first 
and deciding the point in favour of the 
defendant stayed the suit of the plaintiff 
pending in his Court. It is against this 
order that the present application has been 
brought. x 

The learned Civil Judge has decided the 
issue in favour of the defendant on the 
finding that the defendant’s suit in ,the 
Basti Oourt was prior in time to the 
plaintiff’s suit in his Court but it appears 
to us that he was wrong in this conclusion, 
The suit of the plaintiff applicant was 
filed asa pauper suit and the application 
for leave to sue as a pauper was filed on 
April 9, 1937, The application was allowed 
and the suit registered on December 1, 
1937. The defengant’s suit in the Basti 
Court was however instituted on May 21, 
1937. The learned Oivil Judge has held 
that the plaintifi’s suit should be deemed to 
have been instituted on December 1, 1937. 
but in this view we consider he was in error. 
In the case of Heerendranath Datta v. 
Dheerendranath Niyogi, (I, L R. 62 Cal. 
1115) (1) the question of the priority of - 
suits arose for the purposes of s. 10, Civil 
P.C., and it was held thata suit is iasti- 
tuted on the date the plaint is presented 
to the proper officer of the Court although 
the plaint is not admitted on that date . 
owing to insufficiency of court-fee paid but 
admitted subsequently on payment of the 
balance of the fee. A more direct case of 
our own Court on the point is that of 
Lalta v. Avadh Naresh Singh, (1939 O. W. 
N. 920) (2) in which a Bench of this Court, 
of which one of us was a member, held 
thatthe plaint in a suit in forma pauperis 
should be deemed to have been filed when 
the application for leave to sue a3 a pauper 
was presented and not when the court-fee 
on rejection of the application was paid. 
The point was no doubt decided in re- 
lation tothe question of limitation but we 
sea no reason to hold that for purposes 
of s. 10, Civil P. O., different considerations 
would arise. In this case various cases of 
different High Oourts bearing on the point 
were considered and the decision must 
be deemed tobe a considered decision of 
this Court. . 

The learned Judge ofthe Court below 
has relied on the case o& Nur Muhammad v. 
Firm Maulvi Jamil Ahmad, (52 Ind, Oas. 


(1) 62 O 1115. 

(2) 1939 O W N 920; 184 Ind. Oas. 443; 1939 OLR 
626; 12R O 121; A I R 1940 Oudh 59; 15 Luck 
68. 
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688} (3) but the question now before us did 
not arise at all in that case, What the 
learned Judges, in that case had to decide 
was whether an application for leave to 
sue in forma pauperis filed in a wrong 
Court could be returned for presentation 
tothe preper Court. No question under 
s. 10, Civil P.O, arose in that case, 

We are therefore, of opinion that the 
leaned Judge was in error in thinking that 
the suit of the defendant filed in the Basti 
Court was “instituted previously” to the 
plaintiff's suit pending in his Oourt. 

The learned Counsel for the opposite 
party has yelied onthe cases of Nainappa 
Chetti v. Chidambaram Chetti, (L. R. 21 
Mad. 18) (4) and Hansraj Gupta v. Official 
Liquidators of the Dehra-Dun Mussoorie 
Electric Tramway Company, Limited, (L. 
R. 601. A, 13) (5) but tose cases have in 
our opinion no bearing on the question 
which arises in the present case. 


It was also argued that even if the Court 
below took a wrong view of the law, that 
is no ground on which a revision under 
- 8.115, Civil P, C. can be entertained, and 
relianca was placed onthe case of Badri 
Nath v. Ram Chandra, (1939 O. W. N, 193) 
(6) to whica one of us was a party and 
in which it was held that where a Court 
has jurisdiction to decide a question and 
decided it either rightly or wrongly, 
there can be no revision under s. 115, but 
this remark was made in respect of an 
order under the Prov. Insol. Act and not 
in connection with s. 10, Civil P, C. 


With regard to an order under s. 10, 
Civil P.O. it was held by a Bench of the 
Court of the Judical Commissioners of 
Oudh in Sital Singh v. Sitla Bakhsh Singh, 
(50 Ind, Cas. 212) (7) that an order under 
s. 10, Civil P. O. staying a suit amounts 
to a decision that the Court has under the 
. existing circumstances no jurisdiction to 
proceed with the trial of the suit aud that 
it isif wrongly passed, a refusal to exer- 
cise jurisdiction vested in the Court and 
is open to revision under s. 115, Civil P. O. 
Inthe Full Bench case of Sahdeo Singh 


(3) 52 Ind, Oas. 688; A I R 1919 All. 213. 

(4) 21 M 18. 

(5) 60 I A 13; 142 Ind, Oak, 7; Ind. Rul. (1933)P O 
43; (1933) M W N 190; A I R 1933 P O 68; (1933) A L 
J 175; 35 Bom, L R 319,37 LW 445; 64 M L J 403; 
370 W N 379; 57 O L J 166; 54 A 1087 (P O). 

(6) 1939 O W N 193; 179 Ind. Cas, 1001; 11 RO 
219; 1939 O L R 110; A IR1939 Oudh 129; 14 Luck 


442, 
1540? 90 Ind, Cas. 218; 6 O L J86;A1R 1919 Oudh 
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v. Chanun Kuar, (5 O. W. N. 604) (8) an 
order refusing to exercise furisdiction 
under s. 10, Civil P. O., was also held to be 
open to revision under 8,115 of the Oode. 

We therefore hold that there is no bar 
to the present application. 


As we have held that the findiog of tħe` 
learned Judge that the defendant's suit was 
prior in time to the plaintiff's was wrong 
we allow this applicaticn with costs* and 
set aside the learned Judge's order stay- 
ing the plaintiff's suit under s. 10, Civil 
P i 


B. Application allowed. 


(8)5 O W N 604; 111 Ind. Oas. 161; A I R 1928 
Oudh 355; 3 Luck 650 (Œ B). 


ALLAHABAD HIGH COURT 
First Appeal No. 176 of 1938 
April 2, 1940 
Taom, O. J. AND Ganaa Nara, J, 
VISHWANATH BHARTIY A—PLAINTIFF 
— APPRLLANT 


versus 
RAM NARAN DAS JAGANNATH— 
DEFENDANT—RgsPoNDENT 

Vendor and purchaser—Purchaser obtaining deli- 
very order, tf bound to inform seller that he has 
tailed He obtain delirery—Custom—Custom of trade 
—Proof. 

The proposition that a purchaser who has obtain- 
ed a delivery order is inlaw bound to inform the 
seller of the goods which he has purchased that ha 
has failed to obtain delivery is incorrect. E 

If a custom of trade is to be founded upon, it must 
be specifically and definitely pleaded and it must be 
clearly and unambiguously established by the evi- 
dence. 


F. A. from the decision of the Temporary 
Civil Judge, Oawnpore, dated January - 22, 
1938, 


Messrs. K.N. Katju, S. K. Dar and S, N. 
Katju, for the Appellant. ii 

Messrs, Shira Prasad Sinha and Gopalji 
Mehrotra, for the Respondent. 


Thom, C. J.—This ia a plaintiff's appeal 
arising ont of a suit in which the plain» 
tiff sued the defendant for a sum of 
Rs. 6,127-80 alleged to be due to the 
plaintiff from the defendant in respect 
of the price of seventy-five bales of gunny 
bags. On Maren 3, 193% the plaintiff cone 
tracted to sejl one hundred and fify baleg 
of gunny bags to defendants, Seventy- 
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dive bales fell to be delivered on Chait 15, 
Sudi and, seventy-five on Baisakh 15, Sudi 
i. e, on May 25, 1937. Tke seventy-five 
bales deliverable on Chait 15, Sudi were 
-duly delivered and paid for. The seventy 
five bales deliverable on May 25, 1937 how- 
ever were not, according to tke defendant 
-delivered to him, The defendant there- 
‘fore repudiated the plaintiffs claim for 
the price of these bales. The plaintiff 
‘maintained that he in fact did deliver 
seventy-five bales in Baisakh Sudi to the 
defendant. Paragraph 6 of his plaint is as 
follows; 

“That consequent upon the delivery of the goods 
‘to him the defendant became liable to pay to the 
plaintiff the price of the goods within ten days 
thereof, that is up to June 4, 1937. The plaintiff 
has paid the price of the good to Messrs Jwala 
‘Prasad Pannalal on Jeth 10, Badi 1994, correspond- 
ing to June 4, 1937.” 

The facts of the case are not really 
in dispute. On the date of delivery of 
the bales in suit the defendant through 
his servant intimated his desire to have 
.a delivery order rather than to accept 
delivery of seventy-five bales from the 
plaintifi’s godown. The plaintiff accordingly 
handed to the defendant’s servant a 
delivery order on Messrs. Jwala Prasad 
Pannalal. According to the terms of this 
delivery order Jawala Prasan Pannalal were 
ordered to hand over seventy-five bales of 
gunny bags to the defendant. When the 
-delivery order was presented to J wala Prasad 
Pannalal however that firm did notin fact 
have the goods in stock. This Is clear from 
the plaintiff's witness, Pannalal, a partner 
ofthe firm. Hestates definitely in the course 
of his examinationsin-chief tbat he had no 
goods with him, Instead of delivering the 
-geventy-fiye bales of gunny bags to the 
defendant, Jwala Prasad Pannalal, handed 
to him certain parchas addressed to other 
firms. Apparently the defendant was unable 
‘to, secure from these latter firms delivery 
of the gocds and it appears that he accept- 
ed from one firm after another parchas 
that is orders for the delivery of the goods, 
instead of the goods themselves. By June4, 
1937, when payment according to the plain- 
tiff was due, the seventy-five bales had 
mot in fact been delivered to the defens 
dant nor have they yet been delivered to 
the defendant, The plaintiff however avers 
‘that relying upon the fact that he had 
received no intimation from the defendant 
that the seventy-five bales of gunny begs 
had not been delivered from Jwala Prasad 

_ Pannalal he paid Jwala Prasad Pannalal the 
price of these seventy-five bales. In these 
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circumstances the. plaintiff claims that.he 
is entitled to recover the cost of the se*enty- 
five bales from the defendant. 

The defendant pleaded that inasmuch 
as he had not in fact received the goods 
which the plaintiff undertooke to deliver 
he is not liable forthe price.. The learned 
Judge in the trial Court has held that the 
defendant did not receive the goods which 
he contracted to purchase from the plain- 
tiff and that the plaintiff had failed to 
prove any custom of trade under which 
he was entitled toclaim the price of the 
goods from the defendant despite the 
non-delivery of the goods. In the result he 
dismissed the suit. In appeal ft was argued 
in the first place that there had been in 
law delivery of the 75 bales of gunny bags 
to the defendant. Reliance was placed 
upon s. 33, Sale of Goods Act. Section 33 
is in the following terms: 

“Delivery of goods sold may be made by doing 
anything which the parties agree shall be treated as 
delivery or which has the effect of putting the goods 
in the posgession of the buyer of any person authoriz- 
ed tohold them on his behalf.” 

Now in the present instance there was 
no agreement between the plaintifi and 
the defendant that the passing of the 
parcha or delivery order was to effect 
delivery of the goods purchased. In fact 
the understanding was that the goods which 
had been purchased were in the possession 
of Jwala Prasad Pannalal and it was 
understood further that on the presentation 
of the delivery order that firm would 
deliver the goods. In this connection re- 
ference may be made to subss. (3) of s. 36, 
Sale of Goods Act. This sub-section is as 
follows: 

“Where the goods at the time of sale are in 
the possession of a third person, there is no deli- 
very by seller to buyer unless and until such third 


person acknowledges to the buyer that he holds the 
goods on his behalt.” 


In the present case there was neither 
any agreement between the plaintiff and 
the defendant that the passing of the 
delivery order should operate as delivery 
of the goods nor was there any acknow- 
ledgment that Jwala Prasad Pannalal held 
the gocds on behalf of the defendant. In 
these circumstances the contention of the 
plaintiff that the goods were in fact 
delivered to the defendant must fail. It 
was further argued for the plaintiff that 
the defendant was estopped by his conduct 
from pleading that there had been no 
delivery of the goods to him, It was urged 
that it was clearly the duty of the defen: 
dant in the circumstances to have informed 
the plaintiff that the gods purchased had 
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not been delivered. The failure of the 
defefdant to perform this duty, it was 
argued, misled the plaintiff, with the result 
that he paid the price of the seventy-five bales 
of gunny bags to Jwala Prasad Pannalal. 
The positién of the plaintiff had therefore it 
was maintained, changed and the defendant 
was estopped*from maintaining that the 
goods which he had purchased had not in 
fact been delivered. No authority was cited 
for this proposition. There is, so far as we 
know, no authority for the proposition that 
a purchaser who has obtained a delivery 
order isin law bound to inform the seller 
of the goods which he has purchased that 
he has failed to obtain delivery. Further- 
more, it is to be observed that as a matter of 
business it was clearly the duty of the 
plaintiff to ascertain from Jwala Prasad 
Pannalal if in fact the gootis had been deli» 
vered to the plaintiff's order before the plain- 
tiff paid J wala Prasad Pannalal for the goods. 
We find difficulty in understanding how it 
came about that the plaintif paid Jwala 
Prasad Pannalal the price of the seventy-five 
bales of gunny bagsin complete ignorance it 
appears of the fact that that firm had not 
delivered the bales to the defendant, 

It was contended however for the plaintiff 
that there was a custom ofthe market in 
Cawnpore under which the liability of the 
defendant to pay the price of the bales to the 
plaintiff could not be disputed. The custom 
which was founded on has nowhere been 
clearly and specifically stated either in the 
plaint or in the evidence of the witnesses, 
Indeed sofar as the plaint is concerned there 
is absolutely no reference at all to the ques- 
tion of a custom of the market, The plaine 
tiff’s leading witness states in his examina- 
tion-in-chief merely that there is a custom of 
the bazaar in regard tosuch deliveries of bales 
of gunny bags. The evidence of Panna- 
lal of the firm Jwala Prasad Pannalal 
is no more satisfactory. Indeed ia his 
exXamination-in-chief this important witness 
makes no reference at all to the question 
of custom, In cross-examination that he 
says upon the question of custom is some- 
what vague and indefinite. At one point 
he deposed that “the man who issues parchas 
is only liable to arrange for delivery with- 


in two days:” andfurtner that “if the pər- 


son receiving .sleeps ovér the matter for two 
months tae man receiving the parcha is not 
liable.” But later orin his deposition he 
states that “the purchaser can take delivery 
within one month of the dae date.” Asother 
of the paintifi’s witnesses who deposed to 
the question of cistom is Bhana Ram. He 
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deposed that 

“the vendor gives a parcha on other. If the 
purchaser accepts the parcha and does not get the 
goods he can come back and claim the goods even 
after a month.” 

In cross-examination he stated: 

“Tf the man who recaived the parcha does not take 
delivery within ten days or does not complain 
that he did not receive delivery he will be bound ' 
to pay the price even if he did not receive the 
goods.” « 

The witness further goes on to state howe 
ever that he never had any occasion “to see 
an instance in which the price had to be paid 
without the delivery having been taken.” 
Now the question of custom upon which relis 
ance appears to have been placed by the 
plaintiff is a custom under which if the 
vendee does not complain within ten days he 
must pay the price of the goods, It is some- 
what curious that it is only in the crosse 
examination of the evidence of Bhana Ram 
that there is any reference to any such custom 
and it is to be observed as already noted that 
this witness was unable to say that he knew 
of any instance when delivery was not 
effected and the vendee was held liable 
for the price. The evidence of the plaintiff's 
other two witnesses, Govind Prasad and Ram 
Sarup is equally unsatisfactory and we cone 
sider it unnecessary to refer to their testi- 
mony in detail, If a custom of trade is to 
be founded upon, it must be specifically and 
definitely pleaded and it must be clearly 
and unambiguously established by the 
evidence. In the present case the averment 
of custom so far as one can gather it from the 
statements of the witnesses is vague and in- 
definite and lacking in specification. The 


‘evidence of the witnesses in support of the 


averment is equally vague and unsatisfactory ' 
‘and in some instances self-contradictory. 
Upon the whole matter, we are satisfied that 
the plaintiff has faild to prove any custom 
of trade under which the defendant can 
be made liable for the goods which he 
purchased but which were not in fact 
delivered to him. The decision or the learn- 
ed Civil Judge in our judgment is sound. 
In the result the appeal is dismissed with 
costs. 
8. Appeal dismissed, 


. 
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LAHORE HIGH COURT 
_,° Second Appeal No. 1050 of 1939. 
February 1, 1940 
Batpe, J. 
MEHTAB AND OTHERS-— APPELLANTS 


versus 


“AHMAD KHAN anp O0OTHERS— RESPONDENTS 
Qivil Procedure Code (Act V of 1908, O. I, r. 8— 
Appointment of some defendants to represent the 
rest—-Some of the represented defendants dying— 
Legal representative not brought on record—Sutt, if 
abates—Some of representing defendants dying— 
Duty of remaining representing defendanta. 
Where some of the defendants had been appoint- 
~ed to represent the rest of the defendants under O. I, 
r. & Civil P. O., the death of any of the persons pendente 
alite who were represented by these men is immaterial 
and there is no necessity to implead their legal re- 
presentatives. The suit does not abate. 132 Ind, 
Oas. 657 (1) and 188 Ind. Oas., 189 (2), relied on. 


Where the defendants who died pendente lite were © 


out of the representative defendants appointed under 
0, I, r. ®, the remaining representative defend- 
ants should apply to the Court fordirection as to 
whether they should conduct the case on behalf of 
all the defendants as before or whether any person 
should be added. 130Ind. Cas, 761 (3), followed. 


Mr. D. N. Aggarwal, for the Appellants, 
Mr. S. Mohsin Shah, for the Respondents. 


Judgment.—The plaintiffs, who are pros 
prietors of a patti in village Sakras, sued 
in this case for an injunction directing the 
defendants to close certain moris which they 

“had made ina bund from which the plain- 
tiffs irrigated their lands, alleging that 
the moris interfered with the irrigation of 
their land and caused inconvenience in other 
ways. The defendants pleaded that they 
had constructed the morisin accordance 
witha certain compromise, The trial Court 
found the issuesin favour of the plaintifis 
and granted them a decree. From this 
decision, the defendants appealed to the 
District Court. An objection was raised on 
behalf of the appellants before the learned 
District Judge that nine of the defendants 
had died during the pendency of the suit 
and as their legal representatives had not 
been brought on the record within the 
prescribed period of limitation the suit had 
abated in toto. 
by the learned District Judge and the suit 
was dismissed. From this decision the pre- 
sent appeal has been preferred. ` 

The learned Oounsel for the appellants 
pointed out that, in the present suit, twelve 
persons had been appointed to represent 
the defendants under O.T, r. 8, Oivil P. O, 
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‘He -pointed out-that;-in such’ circumstances, 


the death of any of-the persons who were 
represented by these’ twelve men was 
immaterial and there was no necessity to 
implead their legal representatives, In sup- 
port of this contention he reliéd on Afzal- 
unnisa v. Fayazuddin (1), which was recent 
ly followed in Fazal Rahim Khan v. 
Hussaina (2). Twoof the defendants who 
died were however out of the twelve re- 
presentatives who were appointed finder 
O. I, r. 8, Civil P.O. As regards these two 
rersons, the learned Counsel was not able 
to cite any authority to show that their 
death did not affect the order passed under 
O. T, r, 8, Civil P. ©. According to the view 
taken in Venkata Krishna Reddi v. Sri- 
nivasachariar (3) it would appear that when 
two of these persons died, the remaining 
persons should*have applied to the Court 
for directions as to whether they should 


. conduct the cage on behalf of all the defen» 


dants as before or whether any other persons 
should be added. The learned Oounsel for 
both parties agreed before me that this 
procedure would be proper in the circum-< 
stances and they had no objection to this 
procedure being followed in the present 
case. 

In the circumstances, I accept this appeal 
and, setting aside the decision of the learn- 
ed District Judge and the trial Court, re- 
mand the case with the direction that the 
question of appointing fresh representatives, 
if any, instead of the two deceased persons “ 
out of the twelve persons who were original- 
ly appointed to represent the defendants 
under O.I, r. 8, Civil P. O. should be con- 
sidered and a propər order passed. The 
Court should then proceed to decide the case 
according to law from the stage of the death 
ef the.two persons named above. Costs will 
follow final decision. The parties are 
directed to appear before the trial Court on 
February 22, 1940, 


D. Appeal accepted. 


(1) 13 L195; 132 Ind. Cas. 657; AI R1931 Lah. 
610; 33 P L R 302; Ind, Rul. (1931) Lah, 641, 

(2) AI R 1939 Lah.572; 188 Ind. Oas, 189; 12 R L 
607; IL R (1940) Lah. 199, 

(3) 54 M 527; 130 Ind. Oas. 781; A IR 1931 Mad. 
452; 61 ML J 135; (1931) MW N 353; Ind. Rul. , 
(1931) Mad. 457; 34 L W 214. 
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e RANGOON HIGH COURT 
Second Appeal. No. 142 of 1939 
January 19, 1940 
Mackney, J, 

E HOE QHAN OOMPANY-—APPELLANT 

VETBUS 
BABOO CHOTALAL UJAMSI— 
RESPONDENT 

Burma Courts Act (XI of 1922), s. 11—High Court 
acting under 9.11, if can “interfere with concurrent 
findtngs of facts on remanded issue. 

It would be anomalous to hold that, whereas the 
Court could consider any finding of fact, whether 
concurrent or not, by the lower Courts, occurring 
in their original judgments, it is precluded from 
considering their findings on questions of fact which 
jt has itself found necessary to raise because the 
lower Courts have failed to frame an issue which 
was necessary for the right decision of the case. 
More especially is this so, because the findings of 
the lower Oourts are not decisions; itis the High 
Court which has to come to the final decision. The 
High Court acting under s. 11, Burma Courts Act, 
can, therefore, interfere with the concurrent find- 
ings of fact on a remanded issue. It would not, 
however, be proper where the Oourts have come to 
a concurrent finding, to dissent from this finding 
without very strong reasons, 

S. A. from the decree of the District 
Court, Meiktila, dated Mareh 30, 1938, 


Mr. Anklesaria, for the Appellant, 
Mr. Mootham, for the Respondents, 


Judgment.—in compliance with the order 
of this Vourt in this appeal dated January 6, 
1939* the original Court has heard evidence 
on the issue framed by this Oourt and come 
to a finding thereon, and the District Court 
has submitted the proceedings with its own 
finding. The issue framed by this Court 

as; 

Mi the time. that defendant firm finally refused 
to take any further deliveries under this contract, 
was the plaintiff in a position to deliver to them 
the quantity of beans still due and of the quality 
required by the contract ?” 

Both the Courts below have found that the 
plaintiff was in a possession to deliver the 
quantity of beans still due and of the 
quantity required by the contract. The 
appellant firm has filed a memorandum of 
objections to these findings. Oounsel for 
the respondent at the outset announced 
that he wished to take the point that this 
Court was precluded in second appeal 
from considering the concurrent findings 
of fact of the lower Courts; so that this point 
must first be considered. This appeal was 
preferred under s, 11, Courts Act, which 
provides that i 

“in addition to the second appeals permissible 
under s. 100, Civil P.O., a second appeal shall lie 
to the High Court from an appellate decree of a 
Court subordinate thereto on any ground which 


—#Roported in 181 Ind. Ona, 846. 
120—15 & 16 
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would be a good ground of appeal if the decree 
had been passed in an original suit, whenever 
the decree of the Appellate Court varies: or reverses 
other vise than as to costs the decree of the Court 
elow,” 


This provision clearly extends the powers 
of the Court in second appeal which are 
provided for in ss. 
P, O0. It was observed by the learned 
Judge who made the order of remand that 
this Court in second appeal is entitled to 
interfere with findings of fact, concurrent 
or otherwise, because s. 11 definitely states 
that when an appeal is filed under the 
provisions of that section, any ground 
which would be a ground of appeal in 
the firat appeal is open to the appellant 
in second appeal. A concurrent finding 
of fact however should not be upset unless 
itis very clearly wrong. It has been argued 
that to concurrent findings of facts on a 
remanded issue the provisions of s. 100 et seq 
of the Oode should be applied, and not those 
of s. 11, Courts Act, It is generally accept- 
ed that a Court on second appeal has power, 
where the Court from whose decree the 
appeal is preferred has omitted to frame 
or try any issue or to determine any 
question of fact which appears essential to 
the right decision of the suit upon the 
meriis to frame issues and refer the same 
for trial to the Court from whose decree 
the appeal is preferred. This is a power 
which, under O. XLI, r. 25, is conferred on 
Oourts of first appeal. Order XLII, r. 1 proe 
vides that “the Rules of O, XLI shall apply, 
so far as may be, to appeals from appellate 
decrees.” In s. 103 of the Code (as amended) 
it is provided that: 


“In any second appeal, the High Oourt may if ` 


the evidence on the record is sufficient, determine 
any issue of fact necessery forthe disposal of the 
appeal which has not been determined by the lower 
Appellate Oourt which has been wrongly determined 
by such Court by reason of any illegality, omis- 
sion, error or defect such as is referred to in sub-s..(1) 
of s. 100. 


If the High Oourt can so decide an 
issue of fact if the evidence on the record 
is sufficient, it seems reasonable to 
suppose that where the evidence on the 
record is not sufficient because the original 
Oourt has omitted to frame or try any 
issue which was necessary, this Court 
should have the power to remand the case 
to the original Court to hear evidence on 
the issue framed by it, It has been held 
that in such a case, when the proceedings 
are resubmitted to the High Court witha 
concurrent finding by the original Court and 
the Court of first appeal, the High Court 


„has no wider authority in regard to that 


100 to 103. Oivil - 


r 


_ of the Code 
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concurrent finding than it has under s. 100 
in regard to the original 
judgments of the lower Courts. This was 
pointed out in Bal Kishen V. Jasoda Kuar 
(1) a Full Bench decision of the Allahabad 
-High Court. It is true that this decision 
was under the old Oode, which does not con= 
tain, in s. 103, the clause beginning with the 
words “which bas not been determined by 
the lower Appellate Court,” but the reasoning 
employed is still applicable. This decision 
was followed in Ram Mehr v. Pali Ram (2), 
and indeed I have no doubt is generally 
followed. 

However, it appears to me that- the 
ratio decidendi is not that the High 
Court must accept the findings of the 
Jower Oourt as they are concurrent, but 
that a Oourt of second appeal is pre- 
cluded from considering questions of fact 
except as provided in ss. 100 to 103 of the 
Code. Where the Court is acting under the 
provisions of 8. 11, Courts Act, it is not 


` restricted in this manner; and it would, 


in my opinion, be anomalous to hold that, 
whereas the Court could consider any finde 
ing of fact, whether concurrent or not, by 
the lower Court, occurring in their original 
judgments, it is precluded from consider- 
ing their findings on questions of fact 
which it has itself found necessary to 
raise because the lower Courts have failed 
to frame an issue which was necessary for 
the right decision of the case. More espe- 
cially is this so, because the findings of the 
lower Courts are not decisions: it is this 


Court which has to come to the final deci-. 
` sion. 


The Court is still hearing the appeal 
arising out of the original judgments of the 
lower Courts, and must clearly have exactly 
the same powers now as it did in the 
earlier stages of the appeal. Although 
I consider that it is necessary for the Oourt 
to examine the findings to which the lower 
Courts have come, it is obvious that it 
would not be proper where the Courts have 
come to a concurrent finding, to dissent 
from this finding without very strong reasons 
(His Lordship then discussed certain evi- 
dence and concluded.) On a review of the 
evidence, I am unable to hold that the find- 
ings of the lower Courts on this point are 
incorrect. In these circumstances. if is 
clear that the plaintifi-respondent must 
succeed, and this appeal is dismissed with 
costs, Advocate's fee for one day and one 


. half-day. 
Ba. ý Appeal dismissed. 


Ga) 7 A 765; A W N 1885, 225 (F B). 
(2) 5 L 268; 78 Ind, Cas, 404; A I R 1924 Lah, 455. 
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OUDH CHIEF COURT A 
Second Civil Appeal No. 17 of 1937 
July 29, 1940 
ZIA UL HASAN AND Yor«kg, JJ. 

Mer. PRABHAL KUMAR—DEFENDANT— 
APPELLANT 
versus . 


BHAGWAN MURLI MANOHAR, 

BIRAJMAN-—PLAINTIFE AND OTHERS— 

DEFENDA NTS—RESPONDENTS li 

Hindu Law—Riligious endowment—Eesentials for 
valid endowment-~Dedication—Proof of—Held dedi- 
cation was not proved. 

The mere execution of a deed though it may pur- 
port onthe face of it to dedicate the property to 
an idol, is not enough to constitute a®valid endow- 
ment, for, the real object of the executant may be 
to defraud creditors. It is necessary for the vali- 
dity of a deed of endowment that the executant 
should divest himself of the property. Whether he 
has done so or not ® to be determined by his sub- 
sequent actsand conduct Thus, if the profits of 
the property are appropriated by the executant to 
his own use and not to the worship of the idol, and 
his subsequent dealings with the property show 
that he did not intend to create an endowment, the 
dedication will be inoperative and the property can- 
not be treated as debutter, i. ¢. belonging to the 
idol. The property will still continue to be his and 
it may be attached in execution of a decree against 


him, 


The property in suit alleged to have been dedi- 
cated to the plaintiff idol was never mutated in 
the name of the plaintiff andthe settlor had estab. 
lished a flour mill and sugar-cane press (which, 
were notclaimed by the plaintiff} on the land in 
suit. There was evidence to show that the settlor 
after the alleged dedication treated the property in 
suit as his own property. He executed a security 
bond in which he gave the property in suit as 
security and called it “his own” property : 

Held, that the dedication was not proved. 53 Ind. 
Cas. 106 (1), 62 Ind. Oas. 862(2), 6 Ind, Cas. 26 (3) 
and 136 Ind. Cas. 290 (4), relied on. 


S. J. A. against the order of the District 
Judge of Hardoi, dated November 26, 1936. 


Messrs. M. Wasim and S.C. Das, for the 
Appellant. 


Mr. Haider Husain, for Respondent 
No. 1. f 


Judgment.—This is a second sppeal 
against a decreeof the learned District 
Judge -of Hardoi reversing a decision of 
the learned Civil Judge of that place 
and decreeing the suit of the plaintif- 
respondent No, 1 for a declaration that 
certain property méntioned in the plaint 
belonged to it and thatthe same cannot . 
be attached by the Official Receiver, the 
present appellant. i aes 

The joint family consisting of Tulshi 
Ram defendant No. 2 and defendants Nos. 
3 to5 were proprietors of a firm styled 
Tulshi Ram Badri Prasad, This fitm was 
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declared insolvent on January 15, 1932, 
and the present appellant was appointed 
Official Receiver of the insolvent’s property. 
On October 4, 1935, the property in suit 
‘was attached by the Official Recsiver 
as the property of the insolvents. There» 
upon on February 13, 1936, the suit from 
which this appeal arises was brought by 
one Lachhmi Narain on behalf of Sri 
Murli Manohar as next friend and trustee 
of the idol, 

The allegations contained in the plaint 
were that by a sale deed dated September 
15, 1925, Tulshi Ram, defendant No. 2, 
purchased the plots of land in suit, having 
atotal area of 5. bighas 7 biswas, and 
planted a grove thereon, that in 1929 the 
said: defendant constructed a thakurdwara 
and a dharamshala for ‘public purposes 
on the land and on June 16, 1929, installed 
the plaintiffin the temple and dedicated 
the thakurdwara and the dharamshala to 
the plaintiff for public purposes and that 
since then the plaintiff became owner of 
the entire property in suit. 

The suit was contested by the Official 
Receiver on various grounds on which the 
following issues were framed. 

1. Is the plaintiff owner of the property 
in suit as alleged ? 

2. Was the dedication invalid under s. 53 
of the Insel. Act? 

3. (a) Must the endowment in suit be 
either a gift or a trust ? 

.(b) If so, was it 
invalid on account 
oral? 

(c) Was the alleged dedication made to 
defraud creditors and as such as it ineffec- 
tive under s. 53 of the T. P. Act ? 

4. Is the suit not maintainable under s. 42 
of the Specific Relief Act ? 

5. To what relief if any is the plains 
tif entitled against the defendants or any 
of them ? 

The learned Civil Judge disbelieved the 
oral evidence, which was the only evidence 
produced by the plaintiff in proof of the 
alleged dedication, and dismissed the suit, 
In appeal, however, the learned District 
` Judge took a different view of tha evidence 
and held : , 

“That the plaintiff's oral evidenca corroborated 
by the register Ex. 9 fully establishes that the 
plaintifi was installed inethe building in suit in 


1929 and thatthe building in suit was dedicated to 
the plaintiff’. 


of being vague and 


The learned Counsel for the appellants. 


concedes that so far as the lower Appellate 
Oourt’s finding that the plaintiff idol was 
installed in the building in 1929 is con- 
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cerned, he cannot challenge it but he 
contends that the evidence accepted by the 
learned District Judge is not sufficient to 
establish a valid dedication under the 
Hindu Law. On the other hand it is 
argued on behalf of the plaintif-respondent . 
that if the evidence as to what transpired 
on Junel6, 1929 be accepted as it was 
accepted by the learned District Judge, 
nothing more is required to prove the 
dedication set up by the plaintiff, The 
learned Counsel argues thatas stated by 
Mulla in his Principles of Hindu Law 
[s. 407 (2)], all that is necessary for a Hindu, 
who wishes to establish a religious or 
charitable institution, to do is that the 
religious or charitable purposes should ba 
clearly specified and that the property 
intended for the endowment should be 
set apart for or dedicated to those pur- 
poses and that it is not necessary that there 
should be any express words of gift to the 
idol or any religious ceremony such as 
sankalp or samarpan. This is no doubt 
so, but the question of the validity or 
ctherwise of the alleged dedication having 
now arisen, if is necessary to see whether 
the plaintiff has succeeded in establishing 
the dedication. In 8,407 A of his book, 
Malla says: 

“The mere execution of a deed though 
purport on the face of it to dedicate the property 
toanidol, is not enough to constitute a valid 
endowment for the real object of the executant 
may beto defraud creditors, or to defeat the pro- 
visions of the ordinary law of descent, or to 
restrain alienations and keep the property in per- 
petuity inthe family. It is necessary for the 
validity ofa deed of endowmentthat the executant 
should divest himself of the property. Whether 
ha has done so ornotis tobe determined by his 
subsequent acts and conduct. Thus if the profits 
of the property are appropriated by the executunt 
to his own usa and not to the worship of the 
idol, and his subsequent dealings with the property 
show that he did not intend to create an endow- 
ment the dedication will be inoperative and the 
property cannot be treated as debutter i. e. 
belonging to the idol. The property will still 
continue to be his and it may be attached in exeau- 
tion of a decree against him.” 

We are of opinion that these remarks 
apply with full force to the present case. 
It is in evidence that the property in 
suit was never mutated in the name of 
the plaintiffandit is also admitted that 
the firm of defendants Nos. 2 to 5 has 
established a flour mill and sugar-cane 
press (whicb, it may be noted, are not 
claimed bythe plaintiff) on the land in. 
suit. It is not also denied that the building . 
erected onthe land has notthe form and 
shape ofatemple. Not only this but we 
have evidence to show that ¿Tulshi Ram 


it may 
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even after. the alle~ed dedication treated 
the property in suit ashis own property. 
On June 20, 1931, he executed a security 
bond (Ex. A-4) in which he gave the pros 
perty in suit as security and called it 
“his own” property of which he claimed 
-to be in possession “without any cos 
sharer”, 

In the case of Siri Thakur Parmod 
Bangbihari v. C. G, Atkins (4 Patna Law 
Journal, 533) (1) it was held that where it 
is sought to establish that certain lands 
are the subject of a valid endowment 
it must be shown, (1) that an absolute 
grant of the lands was made withthe ine 
tention that the properties should be 
applied to the purposes of the endowment, 
(2) that the properties have since the grant 
been 80 applied and (3) that the members 
of the family of the settlor have not treated 
the preperty as one of the profits of which 
were mainly intended to be applied for 
their own benefit.. 

In the case of Ramdhan v. Prayag 
Narain (I. L. R. 43 All. 503) (2) it was held 
that mere execution of a deed of endow- 
ment is not sufficient under the Hindu 
Law to create a Valid endowment but to 
complete the gift there must be a transfer 
ofthe apparent evidences of ownersbip 
from the donor to the donee. 

The Caleutta High Court has also in 
Madhub Chandra Bera v. Srimati Rani Sarat 
Kumari Debi (15 C.W. N, 126) (3) held 
that in order to prove that certain lands 
formed the subject of a valid public 
endowment, it must be established that an 

_ absolute grant was made with the inten- 
tion that the profits should be applied for 
the services of the idol, and to establish 
the bona fide character of the endowment 
it must be proved that the profits have 
since then been so applied and the 
members of the family of the founder 
have not treated the property as one, the 
profits of which were mainly intended 
to be applied for their benefit. To the 
same effect isthe decision of a Bench of 
the Patna High Court in Bhekdhari Singh 
v. Sri Ramchanderji (1. L. R. 10 Patna 
388) (4). 

In view of the law applicable to the 
proof of a Hindu endowment as stated 
above, we are clearly of opinion that the 


GQ) 4P LJ 533; 53 Ind. Oas. 106; A I R 1919 Pat. 


42. 
(2) 43 A £03; 62 Ind. Cas. 862;19 A LJ 447; 3U 
P LR A)161. 
* (3) 15 C W N 126; 6 Ind. Cas. 26. 
(4)-10 Pat. 388: 136 Ind. Cas. 210; A IR 1931 Pat. 
275; Ind, Rul: (1932) Pat. 66; 13 P L T331 
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plaintiff hasentirely failed to prove ethe 
alleged dedication of the property in suit. 
The learned District Judge did not take this 
aspect of the case into consideration and 


‘relying on the evidence produced by the 


plaintiff about the ceremonies said to have 
been performed on June 16, 1929, thought 
that evidence was sufficient to prove the 
dedication in favour of the plaintiff. This 
was in our opinion an erroneous view of 
the law. 

We allow the appeal with costs and 
setting aside the decree of the learned 
District Judge restore that of the trial 
Court dismissing the plaintiff's suit. 


8. Appeal allowed. 


e 
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LAHORE HIGH COURT 

Criminal Appeal No, 1042 of 1939 
January 11, 1940 
BLACKER, J. 
KHAIR DIN—CoNvroT—APPRLLANT 
VETSUB 

EMPEROR— RESPONDENT 

Penal Code (Act XEF of 1860), ss. 411, 414—Ac- 
cused admitting commission of theft—Conviction 
under 8, 414—A, while admitting commission of theft 
before charge, stating that he sold part of property 
to B without telling him that it was stolen—Both, 
cannot be jointly tried—Proper course stated, 

Where an accused pleads guilty and admits him- 
self to be the thief and not merely the receiver 
the conviction should obviously be under s. 414 and 
not under s, 411,I P. C. 

Where accused A admits commission of theft and 
in hig statement before the charge admitting his 
guilt states that he sold a part of-the property to 
B but did not tell B that the property was stolen, 
A and B cannot be tried jointly. The proper course 
for the Magistrate in such circumstances is to 
separate the casesand call A as a witnees in B's 
ease in order that his exoneration of B might be 
tested by cross-examination and acted upon if found 
to be trustworthy. 

Or. A. from an orderof the Magistrate, 
First Olass, Kasur, dated July 21, 1939. 

Judgment.—Khair Din and Dheru were 
tried jointly by a Magistrate at Kasur 
and convicted under s, 411476, I P. O. 
Dheru was sentenced to 18 months’ rigorous 
imprisonment and Khair Din to seven 
years. They both appeal from jail and 
I will deal with both appeals in this 
judgment, Dheru’s.case presenis no diff- 
culty, He pleaded guilty and admitted that 
he had committed the theft. In view of this 
admission it is however curious that the 
Magistrate only convicted him under s, 411. 
As he admitted himself to be the thief 
and not merely the receiyer the conviction 
should obviously be under s, 414 and 1 
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alter it accordingly. The sentence is not 
excessive especially as the man is a previous 
convict, . 

With regard to Khair Din however it 
is to be fioted that Dheru in his state- 
ment before the charge admitting his 
guilt stated that actually one of the pro- 
secution witnesses, Farid Bakhsh, was his 
accomplice and that although he did sell 
part of the stolen property to Khair Din 
he did not tell Khair Din that it was 
stolen property. The proper course for 
the Magistrate in such circumstances was 
to have separated the cases and called 
Dheru as & witness in Khair Din’s case 
in order that his exoneration of Khair Din 
might be tested by cross-examination and 
acted upon if found to be trustworthy. 
Instead of. that the learns Magistrate has 
entirely ignored it. Withregard to Khair 
Din’s appeal, I set aside the conviction and 
direct that he be retried from the stage at 
which the charge was framed against him and 
that Dheru should be called as a Uourt 
witness and that the Orown should be per- 
mitted to cross-examine him with regard to 
his statement if it thinks so fit. In order 
to avoid misunderstanding I suppose I 
must add that this order cannot be con- 
atrued as debarring the defence from cross- 
examining the witness as well, 


GA Order accordingly. 


——— 


PATNA HIGH COURT. 
Appeal from Appellate Decree No, £12 
of 1439 
July 24, 1940 
DHAYLE, J. 
SHEODHAR PRASAD SINGH AND 
OTHERS——A PPELLANTS 
veTSUS 
KISHUN PRASAD SINGH AND oTaprs— 
RESPONDENTS 

_ Partition Act (IV of 1893), s. 4—Application under 

if can be made at appellate or any | stage before final 

decree—“Undivided family", meaning of—Partition 

suit—Transferee on record as defendant — Plaintiff 

having share in undivided property, if can avail of 

8. 4—Hapression ‘dwelling house", scope of—Parti- 

tion suit — Transferee defendant descending from 
_ common ancestor of himself and joint family— 

ae member of “such "family, within meaning 

of 3. 4. 

An application under s. 4 of the Partition Act 
may be made at the appellate stage or at any stage 
before the final decree, 

The expression ‘undivided family’ in s, 4, Partition 
Actmeansa family which is undivided qua the 
dwelling house in qpestion. 172 Ind. Oas. 835 (1), 
relied on, - 

In a partition suit each party isin the position of 
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a plaintiff as well as defendant afid therefore 
even if thetransferee be on the record asa defen- 
dant, and the plaintiff who has a share inthe une 
divided property as a plaintiff, the latter is entitled 
to ayail himself of the provisions of 8. 4, Partition 
Act. 116 Ind. Cas. 161 (2), relied on. 

The expression ‘dwelling house’in s. 4, Partition 
Act includes the land and appurtenances which are - 
ordinarily and reasonably necessary for its enjoy- 
ment, while having regard to the principle underly- 
ing the provision, there is mo reason to hold 
that: the section is inapplicable to portions of houses 
left undivided. 

The distinction made by s. 4, Partition Act is shat 
between members of a family undivided qua the 
property under partition and transferees who are not 
members of such family. 

Where therefore in a partition suit a transferee who 
is made defendant is descendent from the common 
ancestor of himself and the joint family, he cannot 
merely by that reason be said to be a member of 
“such family” within the meaning of the section. 

A. from a decision of the Subordinate 
Judge, Firet Court, Patna, dated Decem- 


ber 23, 1938. 


Messrs, Lal Narain Singh, G. P. Singh and 
K. K. Sinha, for the Appellante. 

Mesers. K. Sahai, Mahabir Prasad and 
Merza Muhammad Taqui, for ihe Respon- 
dents. 


Judgment.—This second appesl arises 
out of a partition suit between some of 
the descendants of one Khush Narain Singh 
and at least one transferee, defendant No. 9, 
who, it ig common ground before me, is 
descended from a somewhat remote ancestor 
of Khush Narain. Khush Narain had four 
sons who separated among themselves, 
Plaintiff-appellants are descended from 
Jugal Kishore Narain Singh one of the four 
sons of Khush Narain and defendants . 
Nos. 1 and 2 are descended from Jagat 
Narain Singh another son of Khush Narain, 
Defendants Nos. 3, 6 and defendants Nos. 7 
and 8 are descended from the other two 
sons of Khush Narain and defendant No, 9 
was impleaded in the suit on the objection 
of the other defendants as a party who 
along with defendant No. 7 had taken a 
transfer of the share held by defendants 
Nos, 1 and 2 in the property of which 
partition was sought. It was common ground 
that as a result of the partition among the 
four sons of Khush Narain, Jugal Kishore 
and Jagat Narain were assigned certain 
portions of the old family house to hold 
in common, namely, an angan and a privy. 
There was a passage tothe south of the 
privy which was enclosed and in which 
a siraghar was put up. Defendants Nos. 1 
and 2 said that this siraghar belonged - 
to them exclusively, while plaintifis’ ease 
was that the siraghar had also been left 
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common between plaintiffs and defendants 

Nos, 1 and 2. As to this, the lower 

Appellate Court, differiug from tke trial 

Oocurt, bas found in favour of the plaintiffs. 

There was also a passage running north- 

wards from the west of the common privy, 
. of which along with the angan, the siraghar 

and the privy itself the plaintiffs’ sought 
partition. This prayer of the plaintiffs was 
an alternative tc their allegation that after 
the old partition which is common ground, 
thejr allegation that there had been an 
amicable partition between plaintiffs and 
defendants Nos. 1 and 2, but this amicable 
partitton has been negatived by the lower 

Courts, 

The learned Advocate for the appellants 
dces nct question the finding of fact that 
there was no such partition. As regards the 
privy, the siraghar and tbe passage to the 
west of the privy, the lower Appellate 
Court has come to the conclusion that they 
are incapable of partition. That finding also 
is not challenged by the learned Advocate; 
but what he has done is to urge that the lower 
Appellate Court was in error in refusing to 
give him relief under s. 4 of the Partition 
Act (IV of 1893). The learned Subordinate 
Judge has pointed out in the first place 
that no such application was made in the 
plaint, and he holds that s. 4 only applies 
where the plaintiffs are the purchasers and 
has no application to a case like the pre- 
sent -where admittedly there has been 
already a partition and only a certain 
porticn of the family house has been kept 
ijmal. 

Taking the first of these grounds, it kas 

: been repeatedly held that an application 
| under s, 4 of the Partition Act may be 

made at the appellate stage or at any stage 
before the final decree; and the learned 
Advocate fcr the respondents, namely, 
defendants Nos. 7 and 9, does not contend 
that the application cannot be entertained 
even in second appeal. The section 
provides; 

“Where a share of a dwelling-house belonging to 
an undivided family has been transferred to a 
person who is not a member of such family and 
such transferee sues for partition, the Court shall 
if any member of the family, being a share-holder 
shall undertake to buy the share of such transferees, 
make a valuation of such share in such manner as it 
thinks fit and direct the sale of such shareto such 


share-holder, and may give all necessary and proper 
directions in that behalf,” 


The learned Subordinate Judge is 
definitely in error in holding that the section 
_ is inapplicable because there is no undivide 
ed family in the present case, The authori- 
tieš are consistent in interpreting the 
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expression ‘undivided family! to mean a 
family which is undivided qua the dwelling 
house in question—See Babulal Tiwari v. 
Hulla Mallah (1), a recent decision of 
this Court in which Mr, Justige Manohar 
Lall has referred to the previous authori- 
ties. The section certainly gpeaks of the 
transferee suing for possession; but the 
learned Advocate has argued on the 
authority of Satyabhama De v. Jatindra 
Mohan Deb (2), that in partition suit 
each party isin the position of a plaintiff as 
well as defendant und that therefore even 
if the transferee be on the record as a 
defendant, and the plaintiff ewho has a 
share in the undivided property as a 
plaintiff, the latter is entitled to avail 
himself of the provisions of the section, 
The contention ig fully supported by tha 
authority cited by the learned Advocate, 
Mr. Kamla Sahay, who appears for the 
contesting respondents has argued that 5,4 
has no application because the house cane 
not be said to belong to an undivided 
family, But this contention, as I have 
already said, is opposed to the authorities. 
He has also made some attempt to exclude 
the operation of the section by urging that we 
are dealing with here is not a whole house 
and contains open land, There is no 
force in this contention either for it has 
been held by authority that the expression 
‘dwelling house’ in the section includes 
the land and appurtenances which are ordi- 
nerily and reasonably necessary for its 
enjoyment, while having regard to the 
principle underlying the provision, there 
is no reason to hold that the section is ine 
applicable to portions of houses left, undivid- 
ed. 

The learned Advocate finally contended 
that the section is inapplicable, because 
tbe transferees defendants Nos. 7 and 9 
are themselves members of the family. 
In support of this contention he referred to 
several decisions where it was pointed out 
that the word ‘family’ must be interpreted 
in a liberal and comprehensive sense 
See Latifannessa Bibi v. Abdul Rahaman 
(3), where a Muhammadan daughter’s 
daughter and son were taken to be 
members of the family within the meane 
ing of the section,’ But the difficulty in 
Mr. Kamla Sahay’s way is that the section 


(1) 18 P L T 866; 172 Ind. Oas. 835; A I R 1938 Pat 
13; 10 R P 355; 4 B R 188, 

(2) AIR 1929 Oal. 269; 116 Ind. Oas. 161; 490 L 
J 136; Ind. Rul, (1929) Cal, 449. 

(3) A I R 1934 Oal. 202; 149 End. Cas, 1088 38C W 
N 46; 58 O LJ 174; 6 R O 700. 
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contemplates a transferee “who is not a 
member of such family” after speaking 
of dwelling house belonging to “an un- 
divided family.” Defendant No. 7 in the 
present case, like the plaintiffs and defen- 
dants Nos. 1 and 2,is among the descen- 
dants of Kbysh Narain; but the distince 
tion made by the section is that between 
members of a family undivided qua the 
property under partition and transferees 
who are not members of such family. Mr, 
Kamla Sahay has argued that the words 
“such family’ mean no more than the 
family already referred to in the section 
without the qualification “undivided.” This 
interpretation, however, is opposed to the 
plain grammatical meaning of the section 
and also to the logic of the situtation. 
One can understand why,the section should 
not apply: where one out of say three 
members of an “undivided family” within 
the meaning of the section transfers his 
share to one of the other two, for in such 
a case the third member can have no 
possible reason for saying that he should 
be a preferential purchaser. But where 
the transfer is to a person whois not a 
member of the undivided family the remain- 
ing members will have a grievance, if 
they are required to share the undivided 
house with a person brought in against 
their will or without their consent; and it 
is for this reason that the law enable them 
to buy the transferee out. Although there- 
fore defendant No. 7 is descended from 
Khusk Narain,I cannot accept Mr, Kamla 
Sahay’s contention that he is a member of 
“such family” within the meaning cf the 
section, As to defendant No. 7, he is not 
even descended from Khush Narain, and 
it is immaterial that he is descended from 
an ancestor of Khush Narain’s; he is even 
less a member of “such family.” 

The result is that the contention of the 
appellants must be accepted. The appel- 
lants undertake to buy the share that has 
been transferred to defendants Nos., T 
and 9, and the case will now be remanded 
to the trial Court for proceeding under 
s. 4 in accordance with law. (For details 
see the case of Babulal Tiwari v. Hulla 
Mallah (1), already referred to). 

The appeal is allowed. There will be no 
order about costs. Leave to appeal under 
the lettera patent isrefused. 


Appeal allowed. 
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SIND JUDICIAL COMMIS- 
SIONER'S COURT 
Criminal Revision Application No. 322 
of 1939 
Febrnary 7, 1940 
Davis, J. CO. AND WESTON, J. 
DHARMUMAL TEUMAL AND OTHERS 
—APPLIOANTS 
. versus 
TEUNMAL LEKHRAJ—OpPonent 
Criminal Procedure Code (Act V of 1898), s-476— 
Magistrate, if debarred from including in hts com- 
plaint other sections of Penal Code—During -pen- 
dency of complaint for rioting, house-trespass and 
hurt, relation of accused filing another complaint 
before another Magistrate against complainants in 
first case, of offences under ss, 161, 193 and 116, 
Penal Oode(Act XLV_ of 1860), for offering bribe to 
public servant to obtain false medical certificate— 
Other Magistrate held,had no jurisdiction to entertain 
complaint—Proper course held was application under 
8. 476 to first Magistrate. bee 
Where a Magistrate acting under s. 476, Oriminal 
P. O, considers that a complaint should be made, 
it would be open to him to include in that com- 
plaint not merely offences which are referred to in 
a. 195, Oriminal P. O., but also other offences such 
as one under s.161, I, P. O. Section 476, Oriminal 
P. C., is an enabling section and does not debar 
a Magistrate from including in his complaint other 
sections of the I, P.O. Nor would it debar the 
Magistrate to whom the complaint was presented 
from issuing process under other sections of the 
I. P. O., if from the facts alleged offences under 
other sections appeared to have been committed, 
During the pendency of a complaint implicating 
certain person on charges of rioting, house-trespass 
and hurt, 8 complaint was filed by a relation of 
the accused in the Court of another Magistrate, 
against the complainants in the first case, of offences 
punishable under ss. 161 and 193 read withs. 116, 
1. P. O., alleging that on a day previous to filing 
of the first complaint they offered bribe to the Medi. 
cal Officer in order to obtain a false cortificate 
about the injuries alleged to have been sustained by 
them in their complaint : ae ‘ 
Held, the complaint of the Magistrate trying the 
first case was necessary in respect of the offence 
alleged under s. 193, I. P. O.,and as the two offences 
were part and parcel of the same transaction, the 
other Magistrate had no jurisdiction to entertain 
the complaint. The proper procedure was to apply 
to the first Magistrate under s. 476. 


Ori. R, App. to revise an order of the 
Sessions Judge, Hyderabad, dated Noveme 
ber 8, 1939. 

Messrs. Naraindas C. Malkani and D., N. 
O'Sullivan, for Applicants Nos, 1, 2 and 
3, respectively. 

Mr. P. S, Shahani, for the Opponent. 


Mr, Partabrai D. Punwani, Advosater 
General, for the Orown. 


Weston, J.—The facts’ giving rise to this 
revision application briefly are that oh 
April 14, 1939, a complaint was nled-implis 
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eating certain relations of the present oppo- 
nent on charges of rioting, house-trespass 
and hurt. Some two months after this a 
complaint was filed by the present oppo- 
nent Teunmal in the Oourt of another 
Magistrate, namely, the Sub-Divisional 
. Magistrate, Mirpurkhas, against the present 
applicants, alleging that they on April 13 
this isto say one day before the first come 
plaint was filed, went to the Medical Officer, 
Mirpurkhas and offered him an illegal 
gratification of Rs. 60 in consideration of 
the issue of a false certificate as to injuries 
sustained by present applicant, Dharumal. 
In this complaint it was alleged that the 
Medical Officer, Dr. Gianchand, refused to 
listen to the proposal made to him and 
this complaint charged the present appli- 
canis with the abetment of an offence 
punishable under s. 161, I. P. O. and also 
with abetment of an offence punishable 
under s. 197, I, P. O. This complaint was 
transferred to Huzur Mukhtiarkar and First 
Olass Magistrate, Mirpurkhas, who issued 
process under es. 161 and 197, I. P. O. 
‘Later, on July 15, an application was made 
by Mr, Naraindas, Advocate of the present 
applicants, the accused in the case under 
ss. 161 and 197, I. P. O. in which he claimed 
that the facts alleged in the complaint made 
out an offence under s. 193, I. P.O. that 
the facts alleged did not disclose any 
offence under s. 161, L P. O. and that as the 
complaint, as it stood, would fall under 
s. 193, I. P.O. the Court hadno jurisdice 
tion, in the absence of a complaint of the 
First Class Magistrate, Sanghar, before 
whom the case of rioting, house-trespass 


` and hurt was pending. The learned Magis 


trate accepted that the complaint disclosed 
an offence under s. 193, I, P. C. that the 
complainant could not be permitted to omit 
the secticn which requires a complaint by 
the Court under s.195, Criminal P. O, and 
proceed against the accused under the sec- 
tions which do not require such a complaint. 
He.therefore discharged the accused under 
s. 253, Orimioal P. O,in the absence of the 
complaint required by s. 195, Criminal 
In revision this order was set aside by the 
learned Sessions Judge who held that the 
complaint disclosed offences under ss, 161 
and 197 read with s, 116, that the offence 
of offering illegal gratification was quite 
distinct from the offence of fabricating false 
evidence, which, he remarks, was only in 
contemplation and in fact was not come 
mitted. He also held that while the authori- 
' ties lay down that a complainant, by mak- 
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ing a false complaint under one section 
rather than another, cannot evade provi- 
sions of law which provide the offences res 
lating to the administration of justice shall 
be under the control of the Courts yet, when 
it is a matter of doubt as to which offence 
is constituted on the facts cf he case, the 
complainant cannot be debarred from filing 
his complaint. 

We are unable to agree with the learmed 
Sessions Judge that s. 197, I. P. O. can 
apply to the complaint made against the 
present applicants, A medical certificate such 
as that of the present case is not required 
by law to be given or signed, wor is such 
certificate by law admissible as evidence of 
the facts recited in it, as for example, is a 
certificate of the Oommercial Analyser. 
Reading the complaint, we think, it must 
be taken as a complaint of an unsuccessful 
attempt to bribe a public servant and of a 
similar attempt in the course of the same 
transaction not only to obtain a false certii- 
cate but to secure the Medical Officer's cone 
sent to fabrication of false evidence for the 
purpose of being used in the case against 
the relation of the present opponent, which 
was shortly to be filed and whichin fact 
was filed the following day, although pro- 
bably not precisely in the form it would 
have taken if the attempt to obtain the 
desired certificate had been successful. The 
complaint, in fact, was of offences punish- 
able under ss. 161 and 193, read with s. 116, 
I. P.O. Thecomplaint of the Court, that 
is to say of the First Olasa Magistrate, Sane 
ghar, was necessary in respect of the offence 
alleged under s. 193, I. P. O. and as the 
two offences were part and parcel of the 
same transaction, we think, it must beheld, 
as ihe learned First Olass Magistrate, 
Mirpurkhas held, that in the absence of a 
complaint of the Sanghar Magistrate, he 
had no jurisdiction. The proper procedure 
to have been taken by the present opponent 
was an application to the Sanghar Magis- 
trate under s. 476, Orimina] P.O. If that 
Magistrate, acting under that section, con» 
sidered that a complaint should be made, 
it would be open to him to include in that 
complaint not merely offences which are 
referred to ing, 195, Criminal P. O. but also 
Other offences such 4s one under s. 161, 
I. P.O. As has been held s. 476, Oriminal 
P. C.is an enabling section and does not 
debar a Magistrate from including in his 
complaint other sections of the I. P. O. Nor 
would it debar the Magistrate to whom the 
complaint was presented from issuing pro- 
cess under other sections of the I. P. O. if 
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from “the facts alleged offences under other 
sections appeared to have been committed. 
We think, therefore, that the order passed 
by the First Olass Magistrate, Mirpurkhas, 
was acorreet order in the circumstances. 
“We allow this revision application and set 
aside the order of the learned Sessions 
Judge directing further inquiry into the 
complaint against the present applicants. 
e 


8. Revision allowed. 
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f OUDH CHIEF COURT 
Miscellaneous Appeal No. 71 of 1939 
August 2, 1940 
Tsomas, O, J. AnD BYNNETY, J. 
KAYASTH SOHOLARSHIP TRUST, 
SITAPUR, ALLAHABAD—OpsyjzoTor— 
APPELLANT 


versus 
Thakurain RAJ RANI KUER—Apprioant 
RESPONDENT 

U. P. Encumbered Estates Act (XXV of 1934), 
38, 49 (1), 4 (2),4, 14 (2), 8—No claims arising after 
date of application under a. 4 read with s, 49 (1), can 
be considered so as to bring case under s. 49(2— 
Claim in respect of costs of litigation, awarded by 
Privy Council against applicant subsequent te ap- 
plication under a, 4 — Cannot be considered merely 
. because costs were also awarded by High Court against 
her before date of application— Fact of debtor's giving 
particulara of property under s. 8,if makes 8.49 (2) 
applicable. 

Section 14 (2), U. P. Encum. Estates Act directs the 
Special Judge to determine the amount due from the 
landlord to a claimanton the date of the application 
under s, 4,and this implies that no claims arising 
after that date will be taken into consideration. 
Where therefore subsequent to the making of an 
application under s. 4 read with s. 49 (1D) an ap- 
plication is made by a claimant in respect of per- 
sonal liability of the applicant under s. 4, in respect 
of costs of litigation awarded against the applicant 
by the Frivy Council subsequent to the date of the 
application, the claim cannot be taken into con- 
sideration merely because the costs were awarded 
against the applicant by the High Court in its decree 
from which the appeal was preferred, before the date 
of application undere. 4. 

The mere fact that the debtor gave full particulars 
of her property under s. 8 would not make sub-s. (2) of 
8. 49 applicable, 

Misc. A. against the order of the Special 
Judge of First Grade, Sitapur, dated Au- 
gust 11, 1939, 


Mr. Jagdish Chandra, for the Appellant, 
Mr, B. K. Bhargara, for the Respondent. 


Judgment.—This is an appeal under 
s. 45 of the U. P, Encum, Estates Act 
against the order passed by the Special 
Judge, First Grade, Sitapur, on August 11, 
1939 rejecting the application of the appellant 
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praying that proceedings be taken afresh 
under ss. 10 and 11 of the Encum. Estates 
Act, the appellant as well as other per- 
sons being given opportunity to file ob- 
jections “after tracing out the personal 
property belonging to the applicant.” 


This application by the appellant, name-. 


ly, the Kayastha is recoverable from her pere 
sonally 4nd in respect of which a claim has 
been preferred under 8.9. It is aiso sgid 
that Mst. Raj Rani Kuar bas exercised one 
of the options allowed by this sub-section, 
namely, she has elected to have the whole 
of her property dealt with under the Act. 

The learned Special Judge did not con- 
sider that subes. (2) of s. 49, applied and 
he, therefore, dismissed the application of 
the appellant for fresh proceedings under 
ss, 10 and 1}. It is not clear whether it 
was alleged before him that Mst, Raj Rani 
had appropriated any part of the ancestral 
property. The application filed on behalf 
of the Kayastha Scholarship Trust, Allahe 
abad, dated August 11, 1939, does not men- 
tion this allegation. The allegation as put 
forward in this Courtis that Mst, Raj Rani 
executed a deed of gift and that the exe- 
cution of such a deed of gift constitutes 
appropriation within the meaning of snb- 
s. (2). For the respondent it is said that 
the gift was made from property inherited 
by Mst. Raj Rani Kuar from her husband 
and was not made from property which 
was the subject of the application under 
the Encum. Estates Act, There is no matee 
rial before us which would enable us to 
hold from what property this gift was 
made. As we have said no reference is 
made toit in the application of the appel- 
lant of August 11, 1939, or in the judge 
ment of the lower Court. It would, there- 
fore, appear that the allegation was made 
for the first time in this Court. In these 
circumstances we are not prepared to hold 
it proved that Mst. Raj Rani Kuar has 
appropriated any property received from 
the anosekat referred to in subs. (1) of 
8. e 

The facts as regards the other point 
raised are that aclaim was preferred against 
Mst. Raj Rani under s. 9 in Scholarship Trust, 
Allahabad, was made in the following circum- 
stances, The applicant under a. 4 of the 
Encum. Estates Act was the respondent, 
Msi. Raj Rani Kuar. Her application was 
made as an application under s. 4 read 
with s. 49 of the Act, that. is to say the 
application was presented by Mst. Raj Rani 
Kuar asa landlord, whose debts to,be 
dealt with under her application were debts 
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from har deceased ancestor which were 
legally recoverable only from certain pro- 
perty in her possession. Mst. Raj Rani 
was the widow of one Shankar Bakhsh 
Singh, whose ancestor Mst. Badalo had 
mortgaged property in 1867. The estate 
. was still encumbered by these mortgages 
at the time of the death of Shankar Bakhsh 
Singh, Shankar Bakhsh Singhehad exe- 
cuted a will and this will was the subject 
of litigation after his death between his 
widow Mst. Raj Rani Kuar and other per- 
sons. The case went to the Privy Council, 
and their Lordships eventually decided in 
1937 that Mst. Raj Rani Kuar was entitled 
to a life interest only, the other persons 
referred to being awarded proprietary title 
subject to her life interest. 

The application of the appellant was 
based on the provisions of sub-s, (2) of 
8.49 of the Encum, Estates Act. Under 
this sub-section if in the course of enquiry 
it is proved that a landlord, who has ap- 
plied for the application of the Act only 
in respect of debts due from his deceased 
ancestor has appropriated any property re- 
ceived from such ancestor or that he has 
also cther debts which are recoverable 
from him personally and in respect of which 
claims have been preferred under s. 9, 
certain options shall be given to the appli- 
cant. It has been contended that Mst, Raj 
Reni Kuar has appropriated part of the 
ancestral property and that she also owes 
an other debt which respect of the costs 
of the litigation arising out of her husband's 
will, costs in that case having been awarde 
ed against her by the Privy Counejl in 
1937. It appears that Mst Raj Rani did 
not contest this claim. It was argued that 
asin her application under s. 8of the Act 
full particulars of her property had been 
given that amounted to an application under 
sub-s. (2) of s. 49, to have the whole of her 
property dealt with under thia Act. 

The learned Special Judge observed 
that the personal debt under consideration 
was one for costs passed against the appli- 
cant by the Privy Council several months 
after the making of the application under 
s. 4. There was not a single personal debt 
against the applicant when she applied 
under s. 4 and, therefore, he said, no quese 
tion of taking proceedings under s.. 49 of 
the Encum. Estates Act arose. Presumably, 
he intended to say that no question of 
taking prcceedings under sub-s, (2) of 
s. 49 arose. The proceedings are, as we 
have shown, being taken under the first 
sub-section of s. 49. 
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appellant 


It has been argued for the 
the debt 


that it ia not necessary that 
should have been in existence when the 
application under s. 4 was made. Buts. 14 
(2), directs the Special Judgato determine 
the amount due from the landlord to a 
claimant on the date of the application 
under s. 4, and this implies that no claims 
arising after that date will be taken into 
consideration. Learned Counsel fer the 
appellant hardly contested the correctness 
of this view, but argued that the first dec- 
ree of this Court in the litigation which 
ensued on the deathof Shankar Bakhsh 
Singh awarded costs against Mst. Raj 
Rani in 1931. We do not think that this 
fact can be taken into consideration when 
the claim against Mst. Raj Rani Kuar in 
respect of costs under the Encum. Estates 
Act is based upon the decree of the Privy 
Council in 1937. In our opinion, it cannot 
be held when the claim is based on 
that decree that any portion of the dec» 
retal amount was due from Mst. Raj 
Rani Kuar on the date of her application, 
Her case was at that time under appeal 
and no final order about costs had been 
passed. 

We are of opinion, therefore, that there 
is no case for taking action under sub- 
s.(2) of 8.49. Mst. Raj Rani's application 
has in our view to be considered wholly 
with reference to the provisions of sub- 
s. (1) of 5,49. The mere fact that Mst. 
Raj Rani Kuar gave fall particulars of 
her property under s.8 would not make 
subs, (2) applicable. Her Oounsel takes 
the view that in any case full particulars 
of property have to be given under s. 8 
even in the case of an application ander 
g. 4 read with 8.49. Whether this view is 
correct or not, we have no doubt that 
these particulars were given simply be- 
cause it wasconsidered necessary to furnish 
them. 

Learned Counsel for the appellant con- 
cedes that if Mst. Raj Rani Kuar’s appli- 
cation is limited to sub-s.(1) of s. 49, his 
client has no case, for if Mst. Raj Rani Kuar'’s 
personal property is excluded, the appellant 
would not desire any further opportunity 
of making claims under ss.10 and 11, 

For these reasors we consider that there 
is no force in this appeal and we dismiss 
it accordingly with costs. 


8, Appeal dismissed. — 
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* MADRAS HIGH COURT 
Criminal Oase No. 4 of 1939 
August 28, 1939 
Panorane Row, J, 
. REX— 
versus 


l W. KRISHNAN— 

Penal Oode (Act XLV of 1860), s. 405—Criminal 
breach of trust—Essentials to constitute offence 
Person. having reasonable claim against another for 
more than amount belonging to other in his hands— 
User of this amount for his own purpose—Whether 
criminal breach of trustEntrustment—Payment by 
debtor to creditor if entrustment—Agent having no 
claim against princtpal—Retention by him of prin- 
cipal’s money without doing anything with it—If 
guilty under *s. 405—Criminal trial—Criminal 
breach of trust—Jury should bear in mind difference 
between civil and criminal liability—Misappropria- 
tion—What is—Duty of prosecution to prove gutlt— 
—Accused should be put on trial within reasonable 
time.. e 

To constitute an offence of criminal breach of 
trust there must be an entrustment; there must be 
misappropriation or conversion to one’s own use or 
use in violation of any legal direction or of any legal 
contract, and thirdly the misappropriation or conver- 
Sion or disposal must be with a dishonest inten- 
tion. Every payment of money by one person to 
another is not entrustment unless there are circum- 
stances attending it from which itcan be gathered 
that it was an entrustment and not a mere payment, 
Whether in a particular set of circumstances 8 
delivery or passing of property from one to another 
amounts to an entrustment or not is not a point of 
law on which the Judge can give a binding direction 
to the jury. [pi124, col, 2; p. 125, cols. 1 & 2.) 

If a man is proved to have had a reasonable claim 
against another for morethan the sum of money be- 
longing to the other in his hands, his retention of 
it, and even his user of it for his own purposes 
would not in law amount to criminal breach of 
trust because the intention could not have been 
dishonest, that is to say, to cause wrongful loss or 
wrongful gain. [p.131, col 1] 

If the person paying, intends to repose trust in 
the other expecting him to dispose of the money in 
& particular way, then only there is entrustment. 
The mere payment by a debtor to a creditor is not 
entrustment. [p. 132, col. 1.] 


Even when an agent may haveno claim against 
the principal, even then if he retains principal’s 
money merely and does not pay it, but does not do 
anything else with it, there is no criminal breach of 
trust. It is only a civil liability, and of course the 
principal can at any time, if he chooses, cornpel him to 
pay, send him a notice and file a suit. Mere retention 
of money entrusted toa person without any misap- 
propriation, even though he was directed by the 
person to pay it to so and so, or to deal with the 
money in a particular way, is not a criminal 
breach of trust; unless there is some actual user 
by him which is in violation of law or contract, 
there is no criminal breach of trust; and even if 
there is such user there must be a dishonest inten- 
tion. Putting the money “into one’s own account in 
the Bank may be misappropriation or may not be 

` misappropriation. If it is drawn upon for his own 
purposes, itis misappropriation. But if he did not 
draw on it but kept the money in the Bank there is 
no misappropriation,eand no criminal misappropria- 
tion, because unless there is misappropriation there 
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can be no question of dishonest misappropriation 
[p. 130, col. 1.] 

In dealing with a case of criminal breach of 
trust the jury should bear in mind the difference. 
between oivil and criminal liability. [p. 129, col. 


Misappropriation is the wrongful setting apart or 
assigning of a sum of money to a purpose or use 
to which it should not be lawfully assigned or set- 
apart, [ibid] op i 

The caręinal or basic rule of the administration 
of criminal justice, according to British notions, is 
that the prosecution must prove the guilt of the 
accused, and that the accused need not prove any- 
thing. He is entitled to stand on the innocence 
which the law imputesto him till it is displaced. 
The mere fact that a person failed to account for 
the money which he was entrusted with is not in 
law sufficient to establish that he has committed 
the offence of criminal breach of trust in the ab- 
sence of other evidence, unless some kind of con- 
version, is proved t. e., a wrongful diversion to his 
own purposes or a purpose not consistent with law 
or with contract. [p. 128, col. 2; p. 129, col. 2.] 

The Crown which has considerable facilities at 
its disposal ought ordinarily, unless for very good 
reasons, be able to put alleged offenders on their 
trial within a reasonable time. It is not merely a 
question of enabling witnesses to have distinct 
yecollection, though that is a very important one, 
because the greater the lapse of time, the fainter 
will be the recollection, at least of truthful witnesses 
who do not imagine or invent, but it becomes more 
difficult for the accused person to defend himself 
and all the more difficult if he happens to be an in- 
nocent man. ip. 128, col. 1.] 


Mr. K. S. Jayarama Ayyar, for the 
Accused. i 
The Crown Prosecutor, for the Crown. 


The charge of the Jury 


The charge against the accused is on two 
counts, and I desire that you should pay 
particular attention to the wording of the- 
charge. In substance it relates to two sums 
of Rs. 4,000 each paid into the hands of the 
accused by Mrs. Appasami on November 20,. 
1933, and March 2, 1934, respectively in 
discharge of a mortgage for Rs, 8,000 exe 
cuted by her husband, the late Dewan 
Bahadur Paul Appasami in 1923 in favour 
of the Foreign Mission at Pondickerry of 
which Father Pinel who was examined 
before you was Procurator at all material 
times. The particular point to which I wish 
to draw your attention is that the charge 
itself is to the effect that by receiving these 
amounts in his capacity as an attorney or 
agent of the Mission and by failing to pay 
the same to Father Pinel the accused had 
committed criminal breach of trust, You 
will thus see that the charge says tbat the 
non-payment to Father Pinel after entrust- 
ment by Mrs, Appasami constitutes erimi- 
nal breach of trust. I will lay stress once 
more on it, because the point is very impor- 
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tant. The trust that is alleged by the 
prosecution or the entrustment was by Mrs, 
Appasami with the accused. Father Pinel 
had nothing to do with it, We are dealing 
not with a breach of trust as between 
Father Pinel and the accused. If the accuse 
ed has committed any breach of trust vis a 
vis Father Pinel, that is to say, of anything 
entrusted to him by Father Pinel, that is not 
the subject-matter of the charge, and you 
should not venture to express an opinjon on 
it; in other words, whether the accused 
thas been guilty of a breach of trust as 
‘against Father Pinel is not the subjecte 
matter of the charge, The subject-matter 
of the charge is that he is guilty of a 
breach of trust reposed in him by Mrs, 
Appasami when she paid the two amounts 
of Rs. 4,000 each. That is the entrustment 
in this case. Iam afraid a good deal of 
your time has been taken up with the quese 
tion whether there was a duty on the part 
‘of the accused to pay this amount to Father 
Pinel’s account or whether he had a right 
to retain this money under the lien granted 
by lawin favour of attorneys and agents. 
it is unforunate that I have to raise a 
point which does not seem to have been 
emphasized in the course of the speeches 
-addressed to you but I must do my duty 
and tell you that the breach of trust charged 
‘in this case is breach of the trust reposed 
by Mrs, Appasamiin the accused. So you 
must remember that the genesis of the trust 
was the delivery of this money to the 
‘accused by Mrs. Appasami. 

I will tell you in formal words what the 
offence of criminal breach of trust is, but 
‘that will come a little later on. To enable 
‘you to understand the definition properly, 
I will put to you an ordinary case. Suppose 
one of you gives your servant a certain sum 
‘of money telling him at the same time: 
“Go and pay this to the shopkeeper so and 
so.” Here there is entrustment of money 
by the master to the servant with a direc- 
tien that he should deal with that money 
in a particular manner, that is to say, pay it 
to the particular shopkeeper. If he does not 
do so but pockets the money himself, then 
there is clear violation of the terms of the 
contract, which may be either express or 
implied, which he had entered into at the 
time of taking chargs of the money in re- 
gard to the discharge of the trust reposed 
in him, In other words, the moaey is en- 
trusted to him for the particular purpose of 
paying it toa particular person in which 
‘case if that has not been done and if the 
money is utilized by the servant for his own 
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use, then you can say he has acted in viola- 
tion of the contract, express or implied, 
entered into regarding the way in which 
the trst is to be discharged. If, on the 
other hand, aman comes to you whom you 
know to bea bill collector of so and so and 
brings a bill to you and yor pay the money 
to him without saying anything or doing 
anything but merely take his receipt and 
pay the money, then if there is no cofitract 
at the time, express or implied, that he 
would actually go and pay it to the princi- 
pal you have not imposed any trust in him. 
If you are satisfied, in other words, that the 
payment by you to the bill collector is paye 
ment to the principal and is binding on 
him, and you really do not care what he 
does with it, because you have paid it to 
the person autkorized to receive payment 
and you have no more concern with it, and 
if in the circumstances it cannot be reason= 
ably implied that there was any contract 
between the person making the paymont 
and the bill collector, then there is no trust 
nor any question of any contract, express 
or implied, regarding the way in which the 
trust js to be discharged. 

With these two concrete cases of a 
simple nature before you, you will probably 
be able to understand clearly what I am 
going to say in a somewhat.more formal 
way as to what the offence of criminal 
breach of trust is. The words of the section 
which define the offence of criminal breach 
of trust have been read to you and it is 
unnecessary for me to reproduce the exact 
words, but hardly any of the words can be 
let out without danger of giving rise to 
misunderstanding, For the purpose of this 
case it is enough for me to tell you that if 
any person, who is entrusted with property 
in any manner, dishonestly misappropriates 
or converts to his own use that property, 
or dishonestly uses or disposes of that proe 
perty in violation of any direction of law 
prescribing the mode in which such trust is 
to be discharged, or of any legal contract, 
express or implied, which he has made 
touching the discharge of such trust he 
commits ‘criminal breach of trust.’ You 
will remember that stress is laid on three 
important points in the definition of the 
offence. There must be an ontrusiment ; 
there must be misappropriation or conver 
sion to one’s Own usé or use in Violation of 
any legal direction or of any legal contract; 
and thirdly the misappropriation or cone 
version or disposal must be with a dishonest 
intention. *. 

It is argued that it is unnecessary to 
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consider whether there was an entrustment 
in this case because that is admitted. 
The word ‘entrusted’ which I have used and 
which is found in this section is not a 
legal term which bas a definite precise 
meaning atfached toit, It is an ordinary 
word, a word in common use. So it is for 
you as members’ of jury to say whether in 
a particular set of circumstances any pro» 
pany, or any money was entrusied by A 
“When money passes from A to B 
ee ` certain set of circumstances, was it 
entrusted by Ato Bis for you to answer, 
But inthis case it is clearly established 
by the evidenge that the money was paid 
by Mrs. Appasami to the accused as agent 
of the French Mission at Pondicherry. The 
entrustment is said to be the payment. 
It would be an entrustment only if it was 
in your opinion something” more than a 
mere payment, When a man pays to his 
creditor what is due to the creditor, there 
is no entrustment; there is no trust attache 
ed to that passing of property. The proe» 
perty passed because it hasto pass from 
one to another according to law and there 
the matter ends, Every payment of money 
by one person to another does not amount 
to entrustment unless there are circum- 
stances attending it from which you can 
gather that it was an entrustment and 
not a mere payment. It is necessary for 
you to understand in this case the im- 
portance of deciding this fact whether 
the so-called admitted entrastment was 
Teally an entrustment in your opinion. 
You will remember what Mrs, Appa- 
sami herself says, She says that she paid 
the money into the hands of the accused 
because she knew that the accused was 
authorized to receive it on behalf of the 
French Mission to whom the money was 
due; in other words, she made the pay- 
ment without making any direction 
at the same time that the accused who 
teceived it should pay it to anybody in 
particular. All that she apparently wanted 
was that receipts should be given for the 
moneys paid and that the original morte 
gage-deed should be given back to her. 
So far as appears from her evidence that 
was allthat took place. It is however for 
you to say having regard to the circum- 
stances whether the payment of these two 
sums of Rs, 4,000 each pn two different dates 
must be regarded as constituting entrust- 
ment of the money. I cannot put it more 
clearly to you. 
I have already told you that every pay- 
ment isnotan entrustment. It is not a 
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point of law on which I can give you a 
direction. Whether in a particular set of 
circumstances a delivery of passing of pro- 
perty from one to another amounts to an 
entrustment or notis nota point of law 
on which the Judge can give a binding 
direction to the jary. Suppose a man who 


has stolen some property hands it over to` 


a brothey thief, is it entrustment? That 
question does not arise in this case for 
you to answer, but that is the sort of case 
in which the Judge would find it difficult 
to givea definite direction as to whether 
it is an entrustment. Suppose a man 
sends a postal order tothe advertiser of a 
newspaper or certain sums are sent to him, 
can you say when the postal order or 
money is received by the advertiser that 
he was entrusted with the money by the 
person who sent the postal order or the 
person who sent the money? You can 
imagine a number of cases where it may 
bea matter of some difficulty to declare 
whether the passing of property amounts 
to entrustment or not. I have already taken 
the view—and Ihave expressed it before 
—thatit is a question of fact to be left 
to the jury, You just visualize for your- 
selves what took place when this money 
was paid by Mrs, Appasami into the hands 
of the accused. We do not know whether 
they met face to face, No correspond- 
ence has been produced, We do not know 
whether the money was sent in cash or 
in notes or by cheque, or whether there 
was any covering letter if it was sent and 
not paid face to face. On these points there 
is no evidence but such of the evidence 
as you have before you, you have had 
from Mrs. Appasami. From her evidence 
so far as I can recollect, I find no refer- 
ence made by her to any circumstances 
under which the payments were made. 
She simply said: “I have paid these two 
amounts on two particular dates and I 
have taken receipts.” She also added that 
the original mortgage was after a few days 
returned to her by the accused, and she was 
unable to say whsther the mortgage deed 
bore any endorsement of discharge made 
by either the accused or Father Pinel, and 
strangely, even after the validity of these 
payments was questioned by learned 
Oounsel on behalf of the Mission, Mrs. 
Appasami appears to have destroyed the 
original mortgage, so that we are not now 
in a position to know whether there was 
an endorsement on the batk of the mort- 
gage deed or not. 

You will remember in this connection that 


as 


, actual circumstances 


126 REX v. Ve KRISHNAN (MADR.) 


‘this payment took place nearly 54 years 
ago. It is not usual in cages of this kind for 
such a long delay to occur between the 
‘commission of the alleged crime and its 
‘trial. The delay is all the more to be de- 
plored because a good deal depends on the 
under which the 
moneys were paid by Mre. Appasami to the 
‘accused, and unless there is very tlear evi- 
dence about these circumstances it may be 
very difficult for you tc say whether there 
was only a mere payment which closed a 
particular transaction or whether there was 
an entrustment which required something 


‘to be done by the person to whom the 


money was Paid besides giving a receipt 
and handing over the document. For in- 
stance, you will remember that in the case 
of the earlier mortgage of Rs. 6,000. which 
was discharged by Mrs. Appasamiin the 
Same way, that is to say, by payment to 
the accused of the entire sum, she got a 
receipt and later on got the original endorse 
ed on the back and Father Pinel remem- 
bers having done it. In the case of the 
Rs. 8,000 mortgage Father Pinel has no 
recollection of having done it, and Mrs. 
Appasami is unable to say whether there 
was any endorsement signed by the accus- 
ed on the back. That is the position in 
which you are and in view of the long 
‘delay that has taken place and the extreme, 
if I may say so, tenuity of the evidence 
it makes me hesitate to give any opinion 
of my own in this matter, I therefore leave 
it to you to consider in the light of the 
‘circumstances attending these two pay- 
ments of Rs. 4,000 each by Mrs, Appasami 
tothe accused whether you can say clear- 
ly that there was any entrustment and not 
a mere payment in full discharge of a 
debt that was due, to a person authorized 


- to receive payment, 


The case is peculiar as the accused’s Coun- 
sel remarked at the beginning of his speech. 
Tt is peculiar in many ways. It is peculiar 
because it has a curious origin. So far as 
I can see there was no criminal complaint 
by Father Pinel or anyone else on behalf 
of the Mission. According to the investigat- 
ing officer the complainant was the Regis- 
trar of the High Oourt who presumably 
was directed by the then Chief Justice to 
address a communication enclosing a copy 
of the letter received by him from the 
Archbishop of Pondicherry relating to this 
matter. The complainant has not been 
cited or examined in this case, and unfor- 


l tunately this has had the effect of excluding 
„the letter written by the Archbishop to the 
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Chief Justice, which was really #@nd in 
substance the complaint in the case. It is 
unfortunate for the accused that it had to 
be ruled out because if it had been ad» 
mitted, the result of it woulde have been 
favourable to the accused. I think it is 
my duty to tell you that much, and I can 
tell you that much because it was not a cri- 
minal complaint in the sensethat it was 
not suggested in that ietter that there was 
any criminal offence committed nor any 
request made that the accused should be 
dealt with criminally, I have to say it, 
though the document is not put before you, 
because the omission on the * part of the 
Crown to examine the complainant which 
is the invariable practice in all these cases, 
has led to this result. It is nota kind of 
prosecution which I can countenance or 
approve. It is not fairin my opinion, for 
the prosecution to press a case against a 
man when the complainant is not a witness, 
The real complainant in this case was not 
the Registrar who had no knowledge of the 
case but the Archbishop of Pondicherry, 
But even he did not, so far as I can see, 
intend his letter to be treated as a criminal 
complaint, in other words, a complaint ask- 
ing that criminal proceedings should be 
started. 
* * * X 

As. Mr. Jayarama Iyer has pointed ont, 
the definition of the word ‘complaint’ in 
the Criminal Procedure Code is very clear. 
It means the allegation made orally or in 
writing toa Magistrate with a view to his 
taking action under this Code that some 
person, whether known or unknown, has 
committed an offence, but it does not in- 
clude the report of a Police Officer. No 
doubt the letter of the Registrar addressed 
to the Commissioner of Police, Madras, who 
for this purpose is a Magistrate or rather 
has the powers of a Magistrate so far as 
receiving the complaint and ordering ine 
vestigation is concerned, may be treated as 
a cemplaint. But ifso, it is a case in which 
the compiainant himself had no informae 
tion to give but merely passed on somes 
thing which had been received from the 
Archbishop of Pondicherry. It is necessary 
in this case to lay some stress on this 
because though it if’ was on the letter add- 
ressed by His Grace the Archbishop of Pons 
dicherry to his LordsBip the Chief Justice at 
the time that the prosecution was begun, 
the Archbishop subsequently, when this 
case was pending, desired that the criminal 
case should be withdrawn and addressed 
communications to this effect both to the 
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“Ohief Justico and to the Commissioner of 
Police. This wasin March 1939 when the 
matter was in the course of being enquired 
into by the Presidency Magistrate in 
Madras. Father Pinel has stated before 
you that these letters of March 1939 were 
written at his ¿suggestion and that what 
is contained therein has his entire concur- 
rence in other words, he was satisfied that 
the eccused had no criminal intention. 
You will remember that the fact that these 
amounts of Rs. 4,000 each were received 
by the accused from Mrs.’ Appasami to- 
wards the discharge of the mortgage debt 
of Rs. 8000 was known to the Mission’s 
new solicitors Mr. Pais who displaced ths 
accused some time in December 1934, He 
came to know of it from the accused's own 
letter dated March 28, 3925, Ex. P. >. 
Even before that, it would appear in 
January 1935—as appears from Ex. P., 4— 
that the accused bad, in a covering letter, 
sent sometime in January 1935, stated that 
he had not sent the mortage of Rs. 8,000 
along with the other deeds and documents 
which he had to hand over to the new 
solicitor. Mr, Pais is unable to recollect 
exactly what was contained in the covering 
letter, and at this distance of time, it is 
no wonder that he is unable to remember. 
He says, the accused did give some explana- 
tion for not sending the mortgage. 

In these circumstances, it is for you to 
say whether as a matter of fact, even 
then the accused did not say that he was 
not sending the mortgage deed because it 
had been handed over to Mrs. Appasami 
and that was done because the money had 
been paid. It however does not matter any 
way whether the accused informed the 
new solicitor of the French Mission in 
January or March 1935. There can be 
no doubt that at least in March 1935 the 
French Mission including Father Pinel 
knew that this money had been received 
by the accused as their agent and that 
the document had been handed back to 
Mrs. Appasami. Nevertheless, you find 
the extraordinary fact that nearly six 
months aftarwards, a correspondence is 
started by Mr. Pais with Mrs. Appasami 
which proceeds on the basis that neither 
he nor the French Mission nor Father 
Pinel knew anything about the payment of 
this Rs. 8,000 mortgage beacause in the 
first letter which starts the correspondence 
this mortgage is shown a3 subsisting. We 
have had no explanation for this extra- 
ordinary step taken on behalf of the 
Mission and, as it were, this attempt to make 
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Mrs, Appasami pay twice over the same 
debt. Anyhow a reply was sent on behalf 
of Mrs. Appasami by anothor Advocate 
Mr. Ocelho (who is now a District and 
Sessions Judge) pointing out that the whole 
mortgage of Rs. 8,00) had been discharged 
by payment in two instalments of Rs, 4,000 - 
each and that Mre, Appasami was in 
possessioz not only of the receipts granted 
by the accused but also of the original 
bond which had been returned to her by 
the accused. It was claimed on behalf of 
Mrs. Appasami that payment to the ace 
cused was payment to the principal because 
the accused had authority to receive the 
payment on behalf of the principal. It 
was not contended therein that there was 
any entrustment, or that there was any 
direction given to the accusad at the time 
the money was paid that he should pay it 
over to Father Pinel or pay it into the 
bank account of the Mission. On the other 
hand, the case put forward in that letter 
Ex. D, dated September 9, 1935, is clearly 
to the effect that payment tothe accused 
was payment to the principal, and these 
receipts were sufficiently confirmed, as it 
ware, by the return of the original morfe 
gage deed, and it was added in so many 
words in that letter that if the Mission 
had not received the money from the 
accused, that was a matter between the 
Mission and the accused with which Mrs, 
Appasami had nothing to do, thereby 
showing clearly that at the time when that 
letter was written—presumably under Mrs. 
Appasami’s instructions —Mrs, Appasami 
was not under any impression that when 
the money was paid by her to the accused 
it was accompanied by a direction that 
he should pay it to Father Pinel or into the 
Mission’s bank account at Madras. 

An extraordinary coincidence in this 
case is that the complaint by the Registrar 
was sent just the day after the written 
statement had been filed by the accused in 
the civil suit instituted against him by thé 
Mission, You have got evidence in this case 
that the civil suit was instituted in respect 
of the Mission's claim against the accused 
in which one ofthe most important items 
claimed related to the present amount of 
Ks, 8,000. That plaint was presented on 
February 18, 1937, that is to say, Very 
nearly two years after the accused had ad- 
mitted having received the amount and ace 
knowledged his liability to account for it 
in case ii was found that anything was due 
by him after the taking of accounts. A 
written statement was filed by the accused 
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“in which he raised the contention that this 
sum of Rs, 8,000 was in his hands and that 
he bad with the consent and knowledge of 
the plaintiffs adjusted the same towards 
the amount he was entitled to get from the 
plaintiffs as his remuneration for profese 
sional services rendered by him. His claim 
‘against the Mission for work done, for out 
of pocket expenses, etC., was very nearly 

“Rs, 18,000, the plaint claim being very 
nearly Rs. 15.000. It was on the day after 
this written statement was filed that the 
létter of the Registrar was sent to the 
Police Commissioner and investigation bee 
gan onthe very next day; that is to say, 
the Registrars letter is dated March 16 
the Commiasioner’s order sanctioning in- 
vestigation is dated March 17, and the 
investigation was actually begun by the 
Sub-Inspector (P. W. No. 5) on March 17, 
1937, Though the investigation was begun 
very prompty very little expedition appears 
to have been shown in the actual comple- 
tion of the investigation, For, it is seen 
that the charge-shest was not laid till 
uearly the end of July 1938; that is to say 
about 15 months after the commencement 
of the investigation—an unusually pro. 
tracted investigation—considering the few 
witnesses examined before you and the com- 
paratively simple point to be established in 
the case. Apart from that, you find there 

‘was considerable delay in the Magistrate's 
Oourt as the committal order was not pro- 
nounced tillnearly the end of June 1939 
that is to say, there was another delay of 
11 months. 

Iam mentioning these delaysto you, not 
witha view to express my dissatisfaction 
with the delays, but as features of the case 
which you are bound to take into account, 
because the greater the delay the less the 
chance for an accused to defend himself. 
You have to look at it from this point of 
view. The Orown which has considerable 
facilities at its dispesal ought ordinarily, 
unless for yery good reasons, be able to 
put alleged offenders on their trial within 
a reasonoble time. It is not merely a quese 
tion of enabling witnesses to have distinct 
recollection, though that is a very import- 
ant one, because the greater the lapse of 
time, the fainter will be the recollection, 
at least of truthful witnesses who do not 
imagine or invent, but lt becomes more 
difficult for the accused person to defend 
himself and all the more difficult if he 
happens to be an innocent man. You 
must therefore bear this delay in mind 
when you consider the question of the 
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accused’s not having clearly established 
what he did withthis money. Asa matter 
of law, Ican tell you that such a consis 
deration ought not to weigh in your minds, 
that the accused has not proved his inno- 
cence itmay be an ordinary man’s oute 
look, but that is not the outlook of the law. 
You may well ask: Why éannot the man 
show that he is innocent if he is innocent ? 
In the first place, he cannot go into thg box 
and give evidence ; the law does not allow 
it. Secondly, the cardinal or basic rule 
of the administration of criminal justice, 
according to British notions, is that the pro» 
secution must prove the guilt of the accused, 
and that the accused need not prove any- 
thing. He is entitled to stand on the inno- 
cence which the law imputes to him till it is 
displaced, It is not for you or for me, 
gentemen toigħore this important rule of 
aw. 

Whatever your own individual notions of 
the wisdom of sucha rule may be, it isa 
rule which has been described by a great 
legal authority as the golden thread which 
runs through the system of British crimi« 
nal jurisprudence. It will never do for 
you to disregard or to ignore that rule, and 
that rule is all the more important to ree 
member in a case like this, where, as I 
know, even judicially trained persons are 
apt to run away with the idea that if a 
man is shown to have been given some 
money or entrusted with it and he ded not 
account for it, he must have embezzled or: 
committed criminal breach of trust becausa 
it is for him to show what he has done with 
it; he knows it best and because Wp has 
done it, he must have done something that 
is wrong and dishonest, that is, criminal 
misappropriation, with that money. I say 
that is not the law and Isay it with =l” 
emphasis. I am glad that Mr. Jayararaa} 
Iyer for the accused brought to your notice 
what Lord Shaw said in a case which went: 
up to the Privy Council from the Isles of. 
Seychelles, It is a peculiar case but some’ : 


of the words that he read to you die.’ 
well worth a repetition from me, I shali 
preface my quotation with one obser- 


vation, I am reading that to you to show 
that itis all important to make a distinc-. 
tion between a civil responsibility and a. 
criminal responsibility or a civil liability 
anda criminal liability. You are not. 
here to decide the question of civil liability. 
H I may say so, that question of civik 
liability has been decided inthe best way 
possible in the High .Qourt by mutual. 
consent. Thatis the best kind of decision. 
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you cgn expect in the world. Parties them- 
selves agree that such is to be the decision 
and the Judge says “yes” after satisfying 
himself there is nothing illegal or improper 
about it. , : 

It is very &ssential therefore in this case 
to remember that youhave got nothing to 
do with the qefestion of civil liability. It 
may be that the accused is civilly liable for 
the whole sum. It may be that his claim to 
apprépriate the whole money towards fees 
is utterly indefensible. But what you have 
got to decide here is whether first of all he 
was entrusted with the money and it was 
not acase of mere payment to an- agent 
with the idea of merely paying the princi- 
pal thereby and nothing more. When the 
person making the payment does not look 
forward to any other thing or expect any- 
thing else to be done by tife person receiv- 
ing the money except that he should give 
receipts and hand over the document, or in 
other words, the payer is not interested to 
know what is going to be done with the 
money but merely says “It is his own affair. 
Ido not care, I am satisfied if I get a ree 
ceipt and the document; in these circum- 
stances, is it an entrustment of money ? 
Secondly whether the accused did anything 
with that money which would show that it 
was a misappropriation ? Misappropriation 
is the wrongful setting apart or assigning of 
a sum of money to a purpose or use to 
whicn it should not be lawfully assigned or 
set apart. It is in this connection that you 
have heard a fairly long argument address- 
ed to you about the rights of an agent and 
the rights cf an attorney and so on, to which 
I shall refer shortly. [am reading one or 
two sentences from Lord Shaw's judgment 
just to show that is all important—and ine 

=deed of the greatest importance—that you 
should always bear in mind the difference 
 .etween Civil and criminal liability especi- 
‘Uy in dealing with a case of criminal 
breach of trust because it is not at all 
uncommon to find casea which are really 
sncshing but cases involving civil liability 
somehow made to assume the form of 
criminal cases, and unless one is very care» 
ful, the person who gives such colour may 
succeed in achieving his.object. As his 
Lordship says, and it is needless forme to 
add that what he says ‘is of the highest 
authority ; it is binding on meas well as 
on yous: j 

“The mixture of the funds of another with one’s 
own funds may be in many cases natural and pro- 
per, in Other cases convenient but irregular, and in 


the third both irregular, and criminal. The distinc- 
tions between these cases require to be treated with 
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the greatest judicial care, so as, while preserving 
the amplest civil responsibility, to pfevent the 
third or criminal category from being extended to 
mistaken though convenient acts.” | 

That is to say, though itis necessary to 
preserve in its full implication and in its 
fullest measure the civil responsibility of 
one person in respect of property which he, 
has received, it is quite a different matter 
when you come to deal with a crime alleged 
against him in respect of that property. 
Then hesays: 

“A Court of Justice cannot reach the conclusign 
that crime has been committed unless it be 8 just 
result of the evidence that the accused in what was 
doae oromitted by him was moved by the guilty 
mind.” 


and he points out that in the case before 
him the Acting Ohief Justice of Syechelles 
did not ceem to have present to his mind the 
distinction between criminal liability and 
civil liability to account. That is the reason 
why I am repeating the game thing over 
and over again to you. [tis all important 
for you to remember that you are not deal- 
ing with acivil case but witha criminal 
case, and you have to decide, not whether 
this money should be accounted for by the 
accused or should be paid by ‘him and soon 
but whether he has committed any crime 
in respect of it. One thing I might mention 
that the mere fact that the accused failed 
to account for the money which he was 
entrusted with is not in law sufficient to 
establish that he has committed the offence 
of criminal breach of trust in the absence 
of other evidence, unless you prove some 
kind of conversion, i. e., a wrongful diver- 
sion to his own purposes or a purpose not 
consistent with law or with contract. In 
this case we have no evidence as to what 
the accused did with this money, namely, 
Rs. 8,000. It is really difficult for me to 
‘state the evidence in this case on this point. 
There was a vague mention—ifI am not 
mistaken—in the opening speech of the 
Crown Prosecutor that the accused put 
this money into his own account with the 
bank. Now that the Orown Prosecutor says 
he does not recollect having said it, and 
Mr, Jayarama Iyer for the accused who 
according to the Orown Prosecutor said it, 
does not plead guilty to having said it, 
I think we may leave ib out of account. 
But the point remains that it ought to have 
been possible, whoever said it or did not 
say it, for the Orown to show whither the 
money went and what the accused did with 
it. If he put it into his account, the account 
was available for the Police for inspection 
and should have been put before you, As- 
suming for argament’s sake that this 


. 


‘breach of trust. 
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Rs. 8,000 remained in that account all the 
time, that ke did not actually drawit; if 
for instance in the account of the accused 
with the Bank all the time Rs, 8,000 was 
kept without being touched, you cannot 
say that the mere retention was a criminal 
It was safer and wiser to 
Keep it in a Bank than at home. I am 
mentioning this ; merely keeping the money 
ard not paying it over as required by law, 
that is to say, even when an agent may 
have no claim against the principal, even 
then if he retains it merely and does not 
pay it, but does not do enything else with 
it, there is no criminal breach of trust. It 
is only a civil liability, and of course the 
principal can at any time, if he chooses, 
compel him to pay, send him a notice and 
file a suit, A criminal complaint is not the 
way to get one’s civil rights established. 
If money due to a particular person is not 
paid, the law allows only a civil suit and 
not a criminal preceeding, for in the case 
of mere retention without any misappro» 
priaticn, there is only a civil liability. It 
may be he may have to pay interest; that 
is a different matter, that also is a civil 
matter. On the criminal side you can take 
it from me that mere retention of money 
entrusted to a perscn without any mis- 
apprepriaticn, even though he was directed 
by the person to pay it to so and so, or to 
deal with the money in a particular way, 
is not a criminal breach of trust; unless 
there is some actual user by him which is 
in violation of law or contract, there is no 
criminal breach of trust: and even if there 
is such user there must be a dishonest 
intention. Inthe case of mere retention it 
is impossible tosay it is dishonest. Apart 
frcm that, there must be some definite act to 
skow misappropriation. Putting the mcney 
into one’s own account in the bank may be 
misappropriation or may not be misappro- 
priation. Hitis drawn upon for his own 
purpcses, it is misappropriaticn. You can 
then say ke drew the money for his own use, 
but supposing he did not draw cn it but 
kept the money in the bank there is no 
misappropriation and no criminal misappro- 
priaticn because unless there is misappro- 
priation there can be no questicn of dise 
honest misappropriation. 

As regards the point of law which has 
been raised I donot think I need say much, 
'It was by virtve of his pcsition as the agent 
of the French Missicn that the moneys were 
paid by Mrs. Appasami to the accused. 
That is clear from Mrs. Appasami’s evidence. 
It is not because the accused was an attoney- 
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at-law engaged as an attorney to feceive 
ihis money that the money was paid by 
Mrs. Appasami. Mrs, Appasami says : 

“I knew that he was dealing with sach matters as 
receiving collections granting receipts in respect of 
the properties belonging to the Mission in Madras 
and because he was an agent authorised to do all 
these things that the moneys were paid to him.” 

So the accused’s position as an attorney 
on the rolls of the High Court has very 
little bearing on this case, except in #o far 
as it supports his claim for remuneration 
for appearances and other expenses which 
he had to incur himself on behalf of the 
French Mission. So far as the case for the 
prosecution is concerned, it de not in his 
capacity as an attorney that he is supposed 
to have received the money but in his 
capacity as agent. The agent’s rights are 
described in s, 221, Contract Act, which has 
been read to you. In substance the law on 
the point is as follows: An agent is entitled 
to retain goods, papers and other property, 
whether movable or immovable which 
will certainly include money cf the principal 
received by him until the amount due to 
himself for commission, disbursements and 
services in respect of the same has been 
paid or accounted for by him. As I under- 
stocd the learned Crown Prosecutor, he laid” 
stress on the saving clause ‘in the absence 
of any contract tothe contrary’ and he re~ 
ferred to the evidence of Father Pinel on the 
point. I am unable to say that Father 
Pinel’s evidence is very clear but you have 
heard it and I shall read to you the relevant 
portions in his evidence which relate to this 
matter and leave it to you to form your own 
opinion, He said at first that the accused 
had no authority to collect the principal, 
Later on, in his examination, he admitted 
that the accused could receive the principal- 
but cculd not give discharge or claim come 
mission on the principal amount. He adde 
that he had no authority to retain any, 
money received by him. Whether this 
represents Father Pinel’s view of the law on 
the subject or whether there was any 
specific understanding or coniract between 
the two that he was not to retain any 
money received by him is for you to decide. 
He added that the accused was to remit 
all the moneys to the Mission's account 
in the Chartered Bank. He also said that 
he never authorized the accused to atilize 
any pcrtions of the » collections for meet- 
ing any charges such as taxes or repairs 
and thai the accused had-no right to use 
any part of the collections for disbursing - 
anything though he made au exception 
in the case of collections from Chetput 
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market, He admitted in cross-examination 
that the accused had to look after the 
Misgion’s properties, to look after its in- 
vestment and to look after the Oourt work 
also. He adfnitted that when accused files 
suits he has to incur expenses for courte 
fees and costs, and that he pays the 
municipal taxes and spends for repairs. 
He also added that no account was setiled 
betwebn the Mission and the accused 
during the four years the accased looked 
after the Mission’s affairs and accused's 
claims for remuneration or reimbursement 
were not gone into during that period. 
What is more important in this case to 
remember is that even if there was a 
contract to the contrary and the accused 
as agent had no legal authority to retain 
the money in his own hénds, mere re- 
tention, as I have said already, will not 
be sufficient to show that hə dishonestly 
misappropriated the money. 

Another aspect of the case which bears 
on this point is the subsequent compromise 
of the suit between the Mission and the 
accused. It is admitted both by Father 
Pinel and Mr. Pais that a claim of nearly 
Rs. 15,000 was settled for Rs. 3,000 of 
which Rs. 700 was paid in cash and a 
decree was taken for the balance of 
Rs. 2,300. You will remember in this 
connection that the remuneration claimed 
in the accused's written statement. was 
very nearily Rs. 13,000. You will thus 
see that the settlement by the two parties 
was as it were a middle course. 

The plaintiffs, that is, the Mission, gave 
up nearly Rs. 12.000 and the accused gave 
up about Rs. 2,000. It is stated before you 
that both Father Pinel and Mr. Pais were 
wéatisfied that this was a reasonable settle- 
mment, or in other words, that the difference 
between what was claimed and what was 
accepted finally, represented what was 
just and reasonably due to the aecused in 
respect of various claims for remunera- 
ation, out-of-pocket expenses and so on. If 
that is the case, it is obvious that whether 
he had a right toretain it or not, he must 
have retained it in the honest belief that 
lbe was entitled to do so when he hada 
just and reasonable claim to the extent 
tof Ks, 11,000, If aman is proved to have 
thad a reasonable claim against another for 
more than the sum of money belonging to 
the other in his hands, his retention of it, 
rand even his user of it for-his own purposes 
N would say, in law, would not amount to 
criminal breach of *trust because the in- 
tention could not have been dishonest, that 
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is to say, to cause wrongful loss or wrongful 
gain. You have to look at these cases from 
what I may call a common sense point of 
view. Did the man act as a criminal; did 
he act with a guilty mind ani with the 
dishonest intention of walking off with. 
somebody else’s money ? Or was he merely 
hanging gn to it because be knew he was 
entitled to more that ? It is for you, Gentle- 
men of the Jury, to look at the case ‘in 
that way. You have had some evidence 
as to how the accused was dealing with 
the affairs of the Mission, You know what 
large sums he has actually collected for 
the Mission and remitted into the Bank, 
You know his status, his antecedents, you 
know what he has done in respect of this 
money, and it is for you to consider all 
these circumstances and say whether it 
has been established to your satisfaction 
that he dishonestly misappropriated the 
money, provided you find in the first in- 
stance that there was an entrustment of 
that money to him. Unless there was an 
entrustment in your opinion you need not 
go further and trouble yourselves about 
the question whether there was a subsee 
quent misappropriation and if there was, 
whether such misappropriation was dis- 
honest. If thera was no entrustment, the 
case goes and as I said, it is a question 
for you to decide whether in the circum- 
stances there was an entrastment of this 
money to the accused by Mrs. Appasami. 
I would give one word of caution., 

There was a so-called admission of en- 
trustment in this case probably made 
without understanding what exactly it 
meant. Apparently what was meant was, 
the receipt of the money was admitted, 
Because it was pub in the other way as 
admitting the entrustment, it does not 
mean that you are relieved of your duty 
of tinding out whether there was entrust- 
ment. That admission should not be taken 
as settling that question because what-. 
ever the Advocate may say, it is not bind- 
ing on the accused; it is the accused's 
statement that you must consider. Whathe 
says is he has received the money. Let 
not any careless use of the word 'entrusi- 
ment’ in this connection lead you to think 
“There is the admission on the other side, 
Why should we trouble about it?" It is not ao, 
It is an essential point for you to determine 
having regard to all tne circumstances 
appearing in the evidence which surround 
the passing of the money from Mrs, 
Appasami into the hands of the accused. 
You must first decide what those circum- 
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stances. are, what all happened at the 
time, And from those, can ycu say 


there was an express or implied contract 
that he would deal with the money in a 
particular way, if so, in what particular 
way, and whether he followed it, are ques- 
. tions which arise later. But if it was a 
mere payment and no entrustment as such, 
the transaction is not more than a pays 
ment. If the person paying intends to 
répcse trust in the other expecting him to 
dispose of the money in a particular way, 
then only there is entrustment. The mere 
payment by a debtor to a creditor is not 
entrustment. Mere payment by a debtor 
to a creditor's agent is not entrustment, I 
. lay stress on the word ‘mere’. There may 
be circumstances from which you can say 
that it is not a mere payment but was 
something more than a payment. The 
trust you can infer either from express 
words or conduct, It need not bein any 
specific form of words. If you think that 
there was a trust in this case, then of 
course there would be an entrustment and 
not otherwise. I cannot put it more clearly 
to you. The word is a common word and 
I need not say more about it. Ihave gone 
so far just to make you understand the 
exact importance of the question which 
you have to solve or answer. 

Only one other thing I wish to say to 
you. In this case the evidence could not 
have given you much difficulty, so far as 
the decision of its truth is concerned, be- 
cause no witnesses were examined whose 
veracity was questioned; but if you have 
any doubt as to what is the reasonable or 
safe inference to draw from the evidence 
that is, if you entertain any reasonable 
doubt it means that the prosecution has 
failed to establish the guilt of the accused 
and you have to return a verdict of not 
guilty. Gentlemen, please consider your 
verdict, 

Verdict of the jury. 

. Firet Count—Unanimously not guilty. 
Second Count.--Unanimously not guilty. 
Order.—In accordance with the verdict 

of not guilty returned by the jury, the 

accused is acquitted and his bail bond is 
cancelled, 


Nes, Accused acquitted. 


Bashiran. 
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OUDH CHIEF COURT , 
Second Civil Appeal No, 426 of 1937 
July 25, 1940 
Bennett, J. 
FAQIR MUHAMMAD KHA N-—DEFENDANT 
—APPELLANT 


versus 
HASAN KHAN-—PLAINTIFÉ AND ANOTBER— 
-— DEPEN DANTS—RESPONDENTS, 

Muhammadan Law — Will — Life interest only, 
given to widow with remainder to another heir or 
stranger—V alidity—Bequest of more than one-third 
of whole property to stranger—Consent_of heira need 
not be express—Registration of wtll—Presumption as 
to tts knowledge—Bequeatto oneof heirs and stranger 
jointly — Person not claiming through other heirs 
cannot challenge will. s oea ER 

Under Muhammadan Law it is permissible for a 
Muhammadan to execute a will leaving a life in- 
terest only, to his widow with remainder to another 
heir orto a stranger. 87 Ind. Oas. 445 (1), 148 Ind 
Oas. 82 (4) and 16lsInd. Cas. 719 (5), relied on. 

Where a Muhammadan, by his will bequesths more 
than one-third of his whole property to a stranger 
the consent ofhis heirs to such bequest need not be 
express ;it may be signified by conduct. Where the 
will is registered it may be presumed that all the 
parties concerned had knowledge of it. Daulat Ram 
Khushal Chand v. Abdul Kayum Nurudin (7), relied 


on. 
Where a Muhammadan has bequeathed the whole 
of hia property to his daughter and her husband, a 
pereon not claiming as an heir of the deceasad’s other 
eir, cannot challenge the will on the ground that 
the will excluded such an heir of the deceased. 


S. O. A. against the decree of the Addi: 
tional Civil Judge of Unao, dated Septem- 
ber 15, 1937. 


Mr. Iqbal Ali, for the Appellant, 
Mr, R. B. Lal, for Respondent No. 1. 


Judgment.—This is a defendant's ap- 
peal against the judgment and decree 
passed by the learned Additional Oivil 
Judge, Unao, on September 15, 1937, al- 
lowing an appeal from a judgment and 
decree of the Munsif, South Unao. 

The suit was brought by one Hasan 
Khan for a declaration of title in certain 
property left by his father-in-law, Abdul 

hani, this property consisting of four 
groves. The plaintiff based his case on a 
will executed by Abdul Ghani on April 16, 
1908. This will was registered. By it 
Abdul Ghani bequeathed a life interest to 
his widow, Mst. Faizan, with no power of 
alienation, and with remainder on her 
death to their daguther, Mst. Aziman, and 
oe latter’s husband, the plaintiff Hasan 

an, 

When this will was executed Abdul Ghani 
had, so far as appears from the record, only 
one other heir, namely, his sister Mst, 
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Abdtl Ghani appears to have died not 
long after the execution of the will and 
his sister is said to have djed within an 
hour of his death. Subsequently Mst. 
Aziman died. The widow, Mst. Faizan, 
was alive when the suit was instituted and 
conequently the plaintiff asked merely for 
a declaratory decree. Musammat Faizan 
died during the pendency of the suit and 
the plaint was then amended to ask for the 
consequential relief of possession also. 

On February 2, 1936, the widow Mst. 
Faizan executed a deed of gift in favour 
of some relative on her side of the family, 
namely, defendant No. 1, Faqir Muhammad 
Khan. The suit was brought against him, 
and Mst. Safilan, daughter of the plaintiff, 
was also impleadad. 

The Munsif dismissed the suit. He held 
that a life interest could not be conferred 
under a will by a Sunni Muhammadan and 
that therefore Mst. Faizan obtained a com- 
plete title under the will, if she obtained 
anything at all. But he held that the will 
was invalid because the consent of other 
heirs had not been proved. On this view 
he concluded that the possession of Mst. 
Faizan could not be referred to a lawful 
title. He dismissed the suit because if the 
will was held valid it must at the same 
time be held that Mst. Faizan took the 
whole of the property under it and there- 
fore the plaintiff took nothing: if it was 
held invalid, although Mst, Faizan had no 
power to execute the deed of the gift in 
favour of defendant No, 1, the plaintiff 
could claim no title inthe property on the 
basis of it, 

The lower Appellate Court held that the 
will was valid and that under its terms Mst. 
Faizan was entitled only to a life interest 
and therefore bad no power to execute the 
deed of gift. The learned Civil Judge 
accordingly decreed the suit on ihe basis 
of the will by which the property was left 
to Mst. Aziman and ber husband after the 
death of Mst. Faizan. 

The first question which has been agitat- 
ed in this Court is whether under Muham- 
madan Law it is permissible for a Muhame 
madan to execute a will leaving a life 
interest only to his widow with remainder to 
another heir or to a stranger, 

The lower Appellate Court in support of 
the view taken by it that it was so permis- 
sible has referred to a number of authorities 
and in particular to Amjal Khan v, 
Ashraf Khan (20, W.N., 83) (1), Amjad 


(1)2 O WN 83; 87 Ind. Oas, 445; 280 C265: AIR 
1925 Oudh 568, 
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Khan v, Ashraf Khan (60. W.N, 483 P. 
O. Appeal), (2) and Muhammad Azim Khan, 
Bhaiya v. Raj Saiyid Muhammad Saadat 
Ali Khan (80. W. N. 349 atp. 442) (3). 
The first case cited was a case of the 
Judicial Commissioner's Court and related 
to a gift and not to a will. There was a‘ 
difference of opinion on the point between 
the two Additional Judicial Commissioners 
who decided the case, but the view of 
Wazir Hasan, A. J. O., that a gift conferr- 
ing a life estate by a husband on a wife was 
permissible has been since adopted by 
this Court, 

There was an appeal in this case to the 
Privy Council. As I read the judgment 
their Lordships did not expressly concur in 
the view taken by Wazir Hasan, A, J. O., 
because it was in their opinion unnecessary 
to decide the point in that case, They 
merely concurred in the conclusion arrived 
at by Wazir Hasan, A.J. O., on the con- 


‘struction of the document then under cone 


sideration, namely that under it one Mst. 
Waziran acquired merely a life interest in 
the property together with a power of alienae» 
tion over one-third of the property. 

Referring to the argument that under 
the Muhammadan Law applicable to the 
case there could not bea transfer of any 
interest in property by way of gift inter 
vivos except an absolute interest, their Lord- 
ships said :— 

“In their Lordships’ opinion it is not necessary 
to express any opinion on the last mentioned argu- 
ment, because in view of the construction of the 
deed which their Lordships have adopted, the plain- 
tiff-appellant is on the horns of a dilemma. If the 
interest acquired by Mst. Waziran was of a life 
estate only, and if such an interest can be acquired 
under the Muhammadan Law, by way of a gift, that 
interest came to an end on the death of Mst. Waziran, 
and the plaintiff claiming as her heir has no title 
to the property. 

On the other hand if, as argued on behalf of the 
plaintiff, under the Hanafi Law such a limited 
interest as a life estate could not be transferred to 
Mst. Waziran by way of gift inter vivos, then Mst. 
Waziran acquired no interest in the property under 
the deed of January 17, 1905, and the plaintiff 
claiming as heir, can have no title to the property.” 

The last case cited above was a case of 
a will and not of a gift. Nanavutty, J. 
appears to have taken the view that the 
question had been definitely settled by their 
Lordships of the Privy Council in the case 
cited above, Heobserved: 

“It was held by their Lordships of the Privy 
Council in Amjad Khan v. Ashraf Khan (2) that 

(2) 6 O W N 483: 116 Ind, Cas, 405; A I R 1929 P O 
149:33 0 W N 753; 31 Bom. L R 809; (1929) ALJ 
571; 30 L W 91; 57M L J 439; 4 Luck 305; Ind. Rul. 
(1929) P O 189 (P O). 

(3) 80 WN 349 (442); 136 Ind. Oas. 642; AIR 1931 
Oudh 177; Ind, Rul, (1982) Oadh 130, 
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“a Sunni Muhammadan could validly make a gift 
of a life estate together witha power to slienate a 
third part”, 

He proceeded to say that. the view taken 
by Wazir Hasan, O. J., had found favour 
. with their Lordships of the Privy Council, 
and it was now settled law that a Sunni 
“Muhammadan like a Shia Muhammadan 
could also create a life estate by the terms 
of his will if he be so minded”. . - 

Other authorities to which I have been 
referred in support of this view are Rasool 
Bibi v. Usuf Ajam Piperdi (I. L. R, 57 
Bombay, p. 737), (4), and Subhanbi v. 
Umraobi (A. T. R 1936 Nagpur, 113) (5). In 
the first case (at p. 777*) reference was 
made to the case of Amjad Khan v. Ashraf 
Khan (1) by the learned Chief Justice of 
the Bombay High Court. He observed that 
the Judge from whose decision the appeal 
before him was being heard was of opinion 
that a life interest was void under the 
Mubammadan Law, but he did not agree 
with that opinion. He also observed that 
the principle propounded in the Privy 
Qouncil case of Amjad Khan v, Ashraf 
Khan (2) was in his opinion as much applic- 
able to a will as toa deed inter vivos. In 
the Nagpur case it was held by a Bench 
that a life interest is not unknown to 
Muhammadan Law and thata bequest of 
property to A for his life and after his 
death to B confers a life estate only upon A, 

Learned Counsel for the appellant has 
referred me to a case of the Allahabad 
High Court, Babu Lal v. Ghansham Das 
(A. I. R. 1922 Allahabad, 205) (6), in which 
the Allahabad High Court held that a provi- 
sion in a gift that the donee shall have 
no right of transfer is void under the 
Mubammadan Law and the donee takes an 
absolute estate. But there is no reason why 
I should not follow the previous ruling of 
this Court, supported as itis by the Bm- 
bay and Nagpur Courts, 


The next question for consideration “is 
whether the will, by which the whole pro- 
perty was left after the death of the 
widow to the daughter and her husband 
jointly, is valid, having regard to the provi- 
sions of Muhammadan Law that a bequest 
to an heir is invalid unless the other heirs 
consent to the bequest after the death of the 
testator, and that a bequest of more than 


(4) 57 B 737; 148 Ind. Oas. 82; 35 Bom. L R613; AIR 
1933 Bom. 324; 6 R B 255. 

(5) A IR 1936 Nag, 113; 161 Ind. Cas, 719; 19 NL J 
53; 8 RN 233; 31N L R 160, 

(6) AT R1922 All, 205; 70 Ind, Cas, 84;20 AL J 
466; 44 A 633. : 
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one-third of the property to a non-heir is 
void without the consent of the heirs’ 

As Ihave mentioned there is nothing in 
this case which suggests that there were any 
other heirs except those members ‘of the 
family already referred to. The lower Ap- 
pellate Court relied on the case of Daulat 
Ram Khushal Chand V.o Abdul Kayum 
Nurudin (26 I. L. R. Bombay, p. 497) (7). In 
this case it was held by the Bombay High 
Court that ° ` 

“where a Muhammadan, by his will bequeaths 
more than one-third of his whole property to a 
stranger the consent of his heirs to such bequest 
need not be express: it may be signified by conduct.” 

As the will was registered it may be 
presumed that all the parties éoncerned had 
knowledge of it, though this has been dis- 
puted by learned Oounself for the appellant, 
and the conduct of the widow and daughter 
would appear®to indicate consent to it. 
The main difficulty relates to the sister 
Mst. Bashiran, who died very shortly after 
her brother Abdul Ghani. It is not shown 
that she left any heirs, but if she did—as 
has been suggested by the learned Oounsel 
for the appellant—then their consent may be 
presumed as the bequest was not challenged 
by any of them during the long period that 
elapsed between the death of Abdul Ghani 
and the institution of the suit. The Addi- 
tional Civil Judge also observed that as 
none of the parties to the suit is claiming 
as an heir of Abdul Ghani’s sister therefore 
none of them is entitled to challenge the 
will on the ground that the will excluded 
her. He thought that the fact that the sister 
was alive for about an hour after the 
testator’s death was immaterial when none 
of the parties to the suit claimed through 
her, and, it not being proved or even ex- 
pressly alleged that she left any heirs, the 
only persons who could challenge the will 
on this ground were the two legatees under 
it. I agree. 

I can find no reason to dissent from the 
view taken by the lower Appellate Oourt 
that the will of Abdul Ghani is valid and 
effective in favour of Mst. Aziman and the 
plaintiff and that his wife Mst. Aziman 
being dead, the plaintiff is entitled to the 
property, the deed of gift executed by Mst. 
Faizan being invalid. 

I accordingly dismiss this appeal, with 
COstB. ii 

8, Appeal dismissed. 

(7) 26 B 497, | : 
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PRIVY COUNCIL 
Appeal from the Allahabad High Oourt 
May 27, 1940 
Lorp THANKERTON, Lorn RUSSBLL 
oP KILLowEN, SIR Gorge RANKIN, 
Lorn Justicg GODDARD 
AND Me.M R. JAYAKAR 
NATHU LAL AND OTAERS—APPELLANTS 


VETSUS 
Mst. GOMTI KUAR ano OTHERS— 
. -RESPONDENTS 


Deed—Material alterations in, made afier execu- 
tton—Rule of English Law as to effect of such al- 
teration, stated—This rule applies in India—Altera- 
tion held not material, 

The rule of English Law relating to the effect of 
material alterations in a deed is that, if an altera- 
tion (by erasure, interlineation or otherwise, is made 
in a material part of a deed after its execution, by 
or with the consent of any party thereto or person 
entitled thereunder, but without the consent of the 
party or parties liable thereunder, the deed is there- 
by made void. The avoidance, however, isnot ab 
initio or so as to nullify any conveyancing effect 
which the deed has already had; but only operates 
as from the time of such alteration and so as to 
prevent the person who has made or authorised the 
alteration and those claiming under him, from put- 
ting the deed in suit to enforce, against any party 
bound thereby who did not consent to the altera- 
tion, any obligation, covenant or promise thereby 
undertaken or made. A material alteration is one 
which varies the rights, liabilities, or legal position 
of the parties ascertained by the deed in its original 
state or otherwise varies the legal effect of the in- 
strument as originally expressed, or reduces to cer- 
tainty some provision which was originally unascer- 
tained and as such void, or may otherwise prejudice 
the party bound by the deed as originally executed. 
The effect of making such an alteration without the 
congent of the party bound is exactly the same as 
that of cancelling the deed. The avoidance of the 
deed is not retrospective and does not revest or re- 
convey any estate or interest in property which 
passed under it. And the deed may be put in evi- 
dence to prove that such estate or interest so pass- 
ed or for any other purpose than to maintain an 
action to enforce some agreement therein contained, 
‘This rule is based on great good sense. Itis dic- 
tated by public policy and is independent of consi- 
derations of elime or race. It is consistent with the 
principles of equity and good conscience which have 
generally prevailed in India, unless they conflicted 
with Hindu or Muhammadan Law, There being no 
such conflict the rule should be made applicable to 
India, Suzfell v. The Bank of England (4), relied 
on, Subrahmania Ayyan v. Krishna Ayyan (7), Man- 
gal Sen v. Shankar Sakat (8), Gogun Chunder Ghose 
v. Dhuronidhur Munulal (9) and 98 Ind. Oas. 721 
(10), referred to: |p, 137, col. 2; p. 139, col. 1.) 

Held, on examining the documentin question that 
the alteration was not material in the sense of alter- 
ing the rights or liabilities of the parties or the 
legal effect of the document. Govindasami v. 
Kuppusami (11), distinguished, 98 Ind. Oas, 721 (10), 
explained, |p. 140, col. 1.] 


Messrs, L. P. E. Pugh, K. C. and J, M. 
Pringle, for the Appellants. 


Mr. J. M. Parikh, for the Respondents. 
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M. R. Jayakar—The suit out of which. 
this appeal arises was brought on Bepe 
tember 8, 1928, bythe appellants (plaintiffs 
Nos. 3-5) and respondents Nos, 29 and 30 
(plaintiffs Nos, 1 and 2) against respondents 
Nos. 1-28 (defendants Nos, 1-28), claiming 
redemption of certain properties on the 
allegation that the deed of sale of. 
the said properties dated March 25, 1814, 
executedeby one Gulab Singh (the repre- 
Sentative-in interest of the plaintiffs) in 
favour of Het Ram and Tula Ram (the 
representativesein-interest of the defen- 
dants) and an alleged agreement to trans- 
fer the said properties bearing the same 
date and executed by Het Ram and Tula 
Ramin favour of Gulab Singh formed 
one transaction and constituted a morigage 
by conditional sale of the properties come 
prised in the sale dead. 

Inthe plaint, plaintiffs mentioned March 
26, 1844, as the date of the mortgage csm- 
pleted by the execution of the two docu- 
ments and they filed with the plaint a 
certified copy ofthe said sale-deed (which 
is marked Ex 1) bearing date March 26, 
1844, and the original agreement to transfer 
of the same date (whichis marked Ex. B}. 
Toe defendants, who represent the original 
mortgagees and their alienees, filed separate 
written statements,in which they denied 
the right of the plaintiffs to redeem on 
various grounds. 


On April 15, 1922, the Munsif, before 
whom the suit was filed, framed ten issues, 
of which only the following is now mater- 
ial — 

“Did Gulab Singh execute a sale-deedin favour of 
Tula Ram and Het Ram on March26, 1844, and 
did the latter on the same date execute an agreement 
to release the property in favour of the former, 
as alleged on behalf of the plaintiffs? If so, by these 
documents did the parties intend to create a mort- 
gage by conditional sale?” 

On the same date, the defendants Nos. 
3 and 4 filed in Court the original sale-deed 
which is marked Ex. À- and bore the date 
March 25,1844. As this date did not 
correspond with the date in the certified 
copy filed with the plaint, the plaintiffs 
applied on April 23, 1929, for permission to - 
amend tte plaint by altering the date 
March 26, to March 25. The ground on 
which this amendment was sought was 
that March 26, was written oa account of a 
clerical error but the correct date was 
the 25th. This application was opposed 
by the dafendants on various grounds, The 
Munsif, however, allowed the amendment of 
the plaint by his order dated April 29, 
1929. The issue was thereupon amended 
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“by the addition of the words "now in view 
of the amendment of the plaint, March 25, 
1844”, after the words “March 26,1844", 
occuring in the issue as originally framed. 
As the issues involved in this case depend 
upon the wording of the two dccuments, 
it will be useful to set out their material 
‘portion :— 


“EXHIBIT A,—-SALE-DEED? 


I Gulab Singh ..domake a valid and solemn 
declaration as follows :—~ 


‘Five biswas of zamindart property (specified in the 
deed) ... are by right of inheritance in my proprie- 
tary possession and enjoyment, Upto the time of 
this sale, whichiscorrect valid and free from the 
rights of others....the property was in my proprietary 
possession and enjoyment, Now I have sold the 
above biswas with all the rights and appurtenances 
for Rs. 2,550 of Kaldar coins...to Het Ram and Tula 
m... Lhe sale is valid, legal, correct and enforceable, 
Jt isfreefrom pernicious and false conditions. 
I have received the entire amount mentioned 
above from the said vendees and have appropriated 
the same and made over the said property sold 
to them. Exchange ot consideration has taken place 
between the parties. The vendees have cessed to 
have any claim in respect of the sale consideration 
and I,the vendor, have ceased to have any claim 
in respect of the said biswes sold. If in future 
anyone comesforward as è} partner and co-sharer 
ofthe said property sold, I shall be liable to set upa 
defence in respect thereof. Hence, I, in a sound 
state of bodyand mind, have executed these few 
presents by way of a sale-deed, so that it may 
serve as evidence and be of use whenever needed. 


Dated—March 25, 1844. Sd. Gulab Singh. 
EXHIBIT B,—AGREEMENT TO RELEASE. 


Thakur Gulab Singh ... hassold (paper torn) the 
said qasba to these executants for Rs. 2,550 0f the 
Kaldar coins andthe mutation of names will be 
effected in the Nizamat Office, district Moradabad. 
Hence we have covenanted and given in writing 
that whenever Thakur Gulab Singh, vendor of the 
said village, or his collateral heirs pay the amount 
of the sale-deedina lump sum after expiry of the 
period of twenty-five years, 4. e. with effect from 
1251 Fasli to 1275 Fasli, these executants or our 
heirs shall willingly getthe names of Gulab Singh 
or his heirs recorded in and our names and those 
of our heirs expunged from the papers of the 
Nizamat Court, district Moradabad. We or our 
heirs shall pnt forth no excuses. If, perchance, we 
or our heirs put forth any excuse in accepting the 
amount of the sale deed in respect of the said village, 
Gulab Singh or his heirs shall be authorised to 
deposit the amount of the sale-deedin the Hon'ble 
High Court, get their names recorded and our names 
or those ofour heirs expunged. Weor our heirs 
shall have no objection. After expiry of the period 
of twenty-five years, Thakur Gulab Singh or his 
heirs shall be authorised to pay the amount of the 
sale-deed whenever they may like it and get the 
property sold releasedfrom us or our heirs and 
representatives. We or our heirs shall have no 
objection. If wedo so, it shallnot be entertained 
in the Nizamat Ooyrt of the High Court, Hence we 
have executed these few presents by wayof a 
conditional agreement, so that it may serve as evi- 
dence and be of use whenever needed, 
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Written on Maroh 26, 1844, corresponding to Ohai 
Sudi 6th 1251 Fasli. 


Signature of Het Ram aforesaid, 
Signature of Tula Ram aforesaid.” 

It may be mentioned that the agreement 
to release, when it was filed with the plaint, 
had two holes, one just above and partly 
eliminating the date 26th* occurring at 
the endof the document and the other 
after the words, “has sold" occurring in the 
first line. On May 18, 1929, when argu- 
ments were being heard, respondent No. 15 
made an application alleging that the 
holes were made subsequent to the filing 
of the said document in „Court. The 
Munsif enquired into the allegation and 
held that it was utterly baseless. On con- 
sidering the effect of the torn parts of the 
document, he was of opinion that they 
were of no cons@quence and that the docu- 
ment was genuine. As the document pur- 
ported tobe more than 30 years old and 
was produced from proper custody, he 
admitted it, exercising the discretion vest- 
ed in him unders. 90 of the Indian Evi. 
Act to presume that the signatures and 
attestations were genuine. 

On the main issue the Munsif held that 
Gulab Singh executed the sale-deed (Ex. A), 
in favour of Het Ram and Tula Ram on 
March 25,1844 and,on the same date, 
Het Ram and Tula Ram executed the deed 
of agreement (Ex. B) in favour of Gulab 
Singh and that by these two documents 
the parties intended to create a mort- 
gage by conditional sale. Accordingly, 
he ordered redemption of the property on 
payment of Rs. 2,550 to defendants Nos. 3-6, 
2-18, 21-26 within six months. The pro- 
perty to be redeemed was specified in the 
decree. 

The defendanta appealed to the Court of 
the Additional District Judge of Moradabad 
on July 17, 1929. Their appeal was heard 
on January 12, 1931, and the Judge deliver- 
ed judgment confirming the findings of the 
Munsif. He agreed with the Munsif that 
the holes were made before the fling of 
the suit and that when the plaintiffs were 
about to file the suit and found that the 
date mentioned in the copy of the salee 
deed was March 26, 1844, and the agree- 
ment bore the date March 25, 1844, they 
thought that it would be absurd that the 
agreement preceded fhe sale, so they or 
their advisers made a hole,so that the agree- 
ment might not read as of March 25, 1844, 
and it might be possible to read itas of 
March 26,1844. He also found that the 
agent of the mortgagee Tula Ram managed 
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to procure an inaccurate copy of the sale- 
deed and handed it over to the plaintiff’s 
ancestors, that consequently, the plaintiffs 
or their predecessors could not be held 
responsible for the copy not being correct 
and that fact did notin any way affect 
the genuineness cf the agreement. On 
carefully considering the place and other 
details relating tothe said hole, he came 
to the conclusion that the date in the 
agreement was March 25, 1844, and that 
the hole was made to elmiminats the figure 
“5” and the Urdu letter “pay” so that the 
date might be read asthe 26th. 

It may be poted here that the vernacular 
date in the said agreement, viz., “Chait 
Sudi 6 1251 Falsi” was not tampered 
with and remained intact and it was 
possible, on a reference to the calendar, 
to find its equivalent Christian date, 
namely March 25, 1844. On the question 
whether the Munsif had properly exercise 
ed his discretion to admit the document 
without proof unders. 90 of the Indian 
Evi. Act, he agreed with the Munsif and 
on a comparison of the signatures on the 
document of the executants and the attest- 
ing witnesses with their signatures on other 
documents he held that they tallied. As 
regarde the hole inthe earlier part of the 
document occurring after the words, ‘thas 
sold” he held that though the paper of the 
document was torn atthe place, the word 
“shartia” (meaning conditionally). could be 
seen in spite of the torn portion and this 
word clearly indicated that Het Ram and 
Tula Ram admitted that the sale wasa 
conditional one and consequently the cone 
tract was one of mortgage and not of sale. 
A. decree was passed accordingly. 

Against the said judgment and decree 
the defendants appealed tothe High Court 
of Allahabad on February 3, 1931, The 
appeal was heard as a second appeal by 
a Bench composed of Iqbal Ahmad and 
Kisch, JJ. The learned Judges confirmed 
the findings of the lower Court that the 
transaction was a mortgage by conditional 
sala evidenced by the two documents, 
Exs. A and B. They also held that in the 
second appeal, the genuineness of the 
agreement Ex. B concurrently found by 
the two lower Oourts could not be challeng- 
ed. But the learned Judges wereof opin» 
ion that, having regard to the circumstances 
of suspicion to which they referred in their 
judgment, the trial Court had not exer- 
cised a proper discretion in raising the 
presumption of genuineness of the said 
agreement and admitting it in evidence 
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. 
without calling upon the plaintiffs to prove 
it. But they thought that that conclusion 
was not sufficient to dispose of the appeal 
as it would not be proper to overrule the 
discretion of the trial Court and reject the 
document without sending the case back 
for re-trial and giving the plaintifs an . 
opportunity of supporting the presumption, 
This they thought unnecessary, as, in their 
opinion, the hole near the date was 4 
material alteration made in the document 
by the plaintiffs, which rendered the 
document void, so that it could not be used 
for the enforcement of the right to redeem 
the property in question. In the result, 
they allowed the appeal and dismissed the 
suit with costs. A decree was accordingly 
drawn up on March 8, 1933. 

Against this judgment and decree, plaint- 
iffs Nos. 3-5 have appealed to His Majesty 
in Council. The principal question for de- 
termination is whether the holes, assuming 
they were made by the plaintifs as the 
lower Courts have found, were material 
alterations rendering tke document void 
for any purpose whatever. As all the 
Courts below have concurrently held that 
the document in question is genuine, the 
finding was not challenged before their 
Lordships. 

The rule relating to the effect of mate- 
rial alterations in a deed made after its- 
execution, by or with the consent of any 
party thereto, as it prevails in English 
on, can be briefly summarised as fol- 
ows i— 

“If an alteration (by erasure, interlineation or- 
otherwise) is made in a material part of a deed after 
its execution, by or withthe consent of any party 
thereto or person entitled thereunder, but without 
the consent of the party or parties liable thereunder, 
the deed is thereby made void. The avoidance, how- 
ever,is not ab initio or so as tonullify any convey- 
ancing effect which the deed has already had : but. 
only operates as from the timeof such alteration. 
and so as to prevent the person who has made or 
authorised the alteration and those claiming under- 
him, from putting the deed in suit to enforce, against 
any party bound thereby who did not consent to 
the alteration, any obligation, covenant or promise 
thereby undertaken or made, 

A material alteration is one which varies the 
rights, liabilities, or legal position of the parties 
ascertained by the deed in its original state or- 
otherwise varies the legal effect of the instrument 
as originally expressed, or reduces to certainty 
some provision which was originally unascertained 
and as such void, or may otherwise prejudice the- 
party bound by the deed as originally executed. 

“The eflect of making such an alteration without 
the consent of the party boundis exactly the same 
ag that of cancelling the deed. The avoidance of: 
the deed is not retrospective and does not revest or 
re-convey any estate or interest in property which- . 
passed under it. And the deed may be put in evi- 
dence to prove that such estate or interest so passed. 
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eor tor any other purpose than to maintain anaction 
“to enforce some agreement therein contained.” Hals- 
*bury's Laws of England ; 2nd Edn. Vol. 10; p, 227, 
para. 287. 
It was urged before their Lordships that 
there was no decision of this Board autho- 
ritatively laying down whether the said 
rule was applicable toIndian casag and, 
‘ feo, with any and what modifications. 
Attention was invited to three decisions of 
this Board, one in 1861 and ths Sher two 
in 1864. In tho first of these cases Mu- 
‘sammat Khoob Conwurv. Baboo Moodnarain 
Singh (1), the rule was applied in a modi- 
fad form. The question arose ina saitin 
the nature of an ejectment to recover pose 
‘session of certain properties and to set dside 
a sunnud or deed uader which they were 
held, on the allegation that the deed had 
‘been altered after execution and its pur- 
pose’ entirely changed by the insertion of 
words of limitation creating hereditary 
Tights, Lord Justice Knight Brace, delie 
“vering the judgment of the Board, treated 
the alteration as if it affected merely the 
proof of the document, rendering it more 
‘Buapizious and doubtful but held that the 
party responsible for the alteration could 
satisfactorily explain the existing state of 
‘the document by “corroborative proof, inde- 
pendently of the instrument, strong enough 
to rebut the presumption which arises 
against the apparent and presumable falsi- 
fier of evidence.” In thesecond case Ranee 
«Surnomoyee v. Maharajah Sutteeschunder 
Roy Bahadoor (2), an ancient tenure of 
land, which was proved aliunde tò have 
existed, was sought to be supported by a 
-forged document. The Judicial Committee 
again treated the forgery merely as affect- 
ing the proof of tha document and ob- 
served that where forged documents are 
‘produced to support a case, that fact natur- 
-ally creates suspicion, but if the Appellate 
“Court has to deal with a just case, though 
“foolishly and wickedly attempted to be 
supported by false evidence, such circum: 
‘stances will not prejudice the judgmant on 
ths merits, when the case is supported by 
‘indepenpent evidence, A similar view was 
taken in the third case. Sevvaji Vijaya 
Raghunadha v. Chinna Nayana Chetti (3). 
Itis clear from these decisions of the 
Board that the rule of law as stated above 
was not noticed therein; but that might 
be due to various reasons. It migat be 


D 9MIA 1;1WR 36;1 Sar. 813;1 Suth. 465 
2, 10 M T A 1232 W R13;1 Suth. 548; 2 Sar, 60 
(BOM I A 151; 2Sar. 88(P 0). 
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that the rule had not been fully evolved or 


` settled beyond dispute at the date of*these 


decisions, The question now arises whether 
there is anything, either in the evolution 
or policy of this rule, making it inapplica- 
ble to Indian conditions. There@is no doubt 


. that the rule has been gradually evolved as 


a result of English decisions. It is unne- 
cessary to go into details, beyond referring 
to the observations of Sir George Jessel, 
M. R. in the case of Sujfell v. The Bank of 
England (4). In that case, the learned 
Judge had occasion to examine the policy 
and foundation of the rule, with a view to 
determine whether there was anything in 
its principle or origin requirirg its restrice 
tion to deeds under seal only or whether 
there was good reason to extend its scope 
to all documents in writing (like, for ins- 
tance, Bank of England Notes). Hxamiu- 
ing the foundations and development of 
the rule, the Master of the Rolls said that 
he took the general law on the subject to 
be then settled beyond dispute, He observe 
ed, Suffel v. The Bank of England (4). “The 
leading case, and which from the time of 
James I has always been so treated, is 
Pigot's case (5) and whatever may be said 
of the first resolution in Pigot’s case (5), 
no doubt has ever been raised as to the 
second resolution, which is this ‘that when 
any deed is altered in a point material by 
the plaintiff himself, or by any stranger 
without the privity of the obligee, be it by 
interlineation, addition, rasing, or by draw- 
ing of a pen through a line or through the 
midst of any material word, the deed 
thereby becomes void. Sothat evenif a 
single word whichis material is erased, it 
destroys the instrument. It was next decided 
that such rule of law which applies to deeds 
applied to documenta not under seal. The 
case which decided this was the well-known: 
case of Mastar v. Miller (6), decided in 
the year 1791. There Lord Kenyon, who was 
Lord Ohief Justice of the Queen's Bench, 
held that the rule which applied to instru- 
ments under seal applied to document not 
under seal, ‘because’, he said, ‘no man shall 
be permitted to take the chance of com: 
mitting a fraud without running any risk 
of losing by the event when it is deteced’.” 

Referring to the policy of the rule, 
Sir George Jessel observed,* 

“A man shall not take the chance of committing 

(4) (1882) 9 Q BD 555; 54 LJ Q B 401; 47 L T 146; 
30 W R 932; 46 J P 500, : ‘ 


(5) (1614) 11 Rep. 26. 
(6) 4T R 320; 1 Sm, LO 8th Ed. 857, 


*L. R.9Q. B.D. 56546 p. Stl.—[Ad.) 
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@ fraud and when that fraud is detected, recover on 
the iftstrument as it was originally made. In such 
a case the law intervenes, and says that the deed 
thus altered no longer continues the same deed and 
that no person can maintain an action upon ite In 
reading that and the other cases cited, I observe 
that it is nowhere said that the deed is void merely 
because it is the cage of a deed, but because it is not 
the same deed. The deed is nothing more than an 
instrument or agreement under seal; and the princi- 
ple of those cases is that any alteration in a material 
part of any instrument or agreement avoids it, 
becayse it thereby ceases to be the same instrument. 
And this principle is founded on great good sense, 
because it tends to prevent the party in whose favour 
it is made from attempting to make any alteration 
init. This principle, too, appears to me as appli- 
eable to one kind of instrument as to another.” 

Is there „anything in the principle or 
original of this rule which makes it inappli- 
cable to conditions prevailing in Indig ? 
Their Lordships have no difficulty in 
answering the question in the negative. The 
rule is based on “great gbod sense.” It is 
dictated by public policy and is indepen- 
dent of considerations of clime or race. It 
18 consistent with the principles of equity 
and good conscience which have generally 
prevailed in India, unless they conflicted 
with Hindu or Muhammadan Law. In their 
Lordships’ opinion, tbere is no such conflict 
and there is no reason why the rule should 
not be made applicable to India. 

Their Lordships are not therefore sur- 
prised to find that the rule has in fact 
been adopted in Indian decisions which are 
numerous, It is enough to refer to a few, 
one from each of the important provinces. 

Subrahmania Ayyan v. Krishna Ayyan 


Mangal Sen v, Shankar Sahai (8). 

Gogun Chunder Ghose v. Dhuronidhur 
Mundul (9). 

Namdev Jayram v. Swadeshi Vyapari 
Mandali Ltd. (10). 

‘Their Lordships are in complete accord 
with the views of Sir Richard Garth, O. J., 
where that eminent Judge, dealing withthe 
argument that this rule beloaged to the 
Law of England and should not be made 
applicable to India, observed that he saw 
no reason why it should not and saw every 
reason why it should Gogun Chunder Ghose 
v. Dhuronidhur Mundul (9). 

Applying this rule to the circumstances 
of this appeal, their Lordships find that the 
relevant alterations are the following :—/1) 
A hole above the date of the agreement, 
March 26, 1844, occuring at the bottom of 

(7) 23 M 187, 

(8) 25 A 580. 

(9) 7 O 616, 

(10) A T R1926 Bom. 491; 98 Ind. Cas, 721; 28 Bom. 
L R944, e 
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Ex, B. About this alteration, the finding is 
that the letter “pay” and the figure “5” 
were taken away by making the hole, with 
the result that the date, as altered by the 
hole, could be read as the 28th, (2) A hole 
after the words “has sold” in the early part 
of the document. About this, the finding is 
that, though the paper of the document has - 
been torn at the place, the word “shartia” 
(meaniitg conditionaly) is sufficiently dis- 
cernible, F 

If these alterations were material within 
the meaning of the rule stated above, there 
is no doubt that they would have the effect 
of msking the agreement void and the plain- 
tiffs would be unable to rely upon its con- 
tents for the purpose of enforcing any 
obligation, covenant or promise contained 
init, The result would be that the coven 
ant by the purchasers, Het Ram and Tula 
Ram, to release the properly in the event 
of tre vendor or his collaterals paying or 
depositingin alump sum the amount mene 
tioned in the sale-deed after 25 years, would 
be uuenforceable. The legal position would 
be as follows :—The document A, the sale- 
deed, and document B, the agreement to 
release, being part of the same transaction, 
would create, as soon as they were executed, 
in 1844, the relationship of mortgagor and 
mortgagee. This effect, which is the result 
of the execution of the two documents, would’ 
not be nullified by a subsequent alteration 
of one of them. Such alteration will not 
cause an avoidance of the altered document 
ab initio so as to nullify its conveyancing 
effect. It will operate only from the time 
when the alteration was made, which, accord- 
ing to the finding of the lower Courts, was at 
some date previous to the filing of the suit | 
in 1928. In consequence of this, a suit for 
redemption of the property under the said 
mortgage would lie, but the period of 25 
years mentioned in Ex. B would not be 
available to the mortgagor. ‘The result will 
be that the period of 60 years, which would 
apply to a suit for the redemption of the 
mortgage of 1844, according to the law 
operative, at that date, will have long elapsed 
befcre the date of the present euit and it 
would be barred by limitation. 

To gave this consequence, it is necessary 
for the plaintiffs to rely upon the 25 years’ 
period, at the end of which time would 
begin to run under the terms of the coven- 
ant mentioned in Ex, B. This the plaintiff 
can only do if the alterations are not 
material. ; . 

The question therefore arises, are the. 
alterations mentioned above material alter- 
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. 
ations so, as to invalidate Ex. B? A 
material alteration has been defined in 
the rule as one which varies the rights, 
liabilities or legal position of the parties 
ascertained by the deed, etc. Do these two 
alterations fall within that category ? Their 
. Lordships are clearly of opinion that they 
do not, The first alteration relating to the 
date is of'no legal consequence for the reason 
that the corresponding date, Chait Sudi 
16, 1251 Fasli, was left intact. It was there- 
fore possible, by reference to the Indian 
Calendar, to find out the equivalent Chrise 
tian date and their Lordships have been 
assured that,on such reference, March 25, 
1844, would be found to be the corres- 
ponding date. So far, therefore, as this 
alteration is concerned, it did not cause, 
in the slightest degree, any variation in 
the rights and obligations of the parties. 
The 25th March might as well have been 
leftout without any legal consequence on 
the effect of the document. As for the second 
alteration, it is equally immaterial. The 
finding of. the trial and the first Appel- 
late Court is (which has not been contro- 
verted before their Lordships), that in 
spite of the torn paper, as observed by the 
District Judge who apparently knew the 
language. the word “shartia’ is clearly 
discernible and that word would mean 
“conditionally and nothing else. It was 
not in the plaintiffs’ interest to obliterate 
this word and there is also the additional 
circumstance that in the translation of this 
document set out in the High-Court judg- 
ment, the last two lines mentioned in clear 


words that the parties had executed the 


* document “by way ofa conditional agree- 
ment, so thatit may serve as evidence and 
be of use whenever needed.” This part of 
the document has not been tampered with. 
It is therefore clear that this alteration is 
not material in the sense of altering the 
rights or liabilities of the parties or the legal 
effect of the document, 

Qn this point their Lordships find them- 
Selvesin greater agreement with the view 
of the Additional District Judge than with 
that of the High Court. In many of the 
rulings mentioned in the High Oourt judg- 
ment, the alteration was material, because 
it caused a variation of the rights, liabili- 
ties or legal pcsition of the parties, as 
ascertained in the deed in its original 
state. Insome of them, the legal effect of 
that document, as previously expressed was 
varied. For instance, in the case of Govin- 
‘dasami v. Kuppusami (11), the date was 

(11°12 M 239, 
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altered from September 11, to Septefnber 
25. Thiscertainly concerned the period of 
limitation. This case is also distinguishable 
on another ground. For, as pointed out in 
the judgment, the suit in that case was not 
based on any antecedent transaction for 
which the instrument was given as security. 
In the case of Namdev Jayaram v, Swadeshi 
Vyapari Mandali (10), the date May, 1922, 
was substituted for October 1920. Thisehad 
the effect of extending the period of limita- 
tion and that affected the rights and lia- 
bilities of the parties under the contract. 
Their Lordships do not understand the 
Bombay case, as the High Cours appears to 
have done, as laying down that an alteration 
in dateis always material, irrespective of 
its effect upon the rights, Habilities or legal 
position of the payties, Similarly, the High 
Court was in error in relying upon the for- 
ging of the seal and signature of the Qazi 
on the copy of the sale-deed, Es. I This 
alteration has nothing to do with Ex. B, 
which alone had been in the possession of 
the plaintiffs, Exhibit I had come into the 
hands of the plaintfis from the Karinda of 
the mortgagees, under whom the defendants 
claimed, Under no circumstances could this 
alteration have any effect in rendering void 
a totally different document, namely Hx, B. 
The High Court appears to have been 
equally in error in holding thatthe Trial 
Judge did not exercise a proper discretion 
in raising the presumption of the genuine- 
ness of Ex. B and admitting it in evidence 
without calling on the plaintiffs to prove it. 
Itis difficult to understand the exact signi- 
ficance of this opinion when it is remem- 
bered that the High Court agreed with the 
finding of the two Courts below, that this 
document was genuine and refused to disturb 
this finding in second appeal. The Addi- 
tional District Judge agreed withthe Munsif . 
and relied on his own comparison of the 
signatures appearing on the agreement with 
other signatures of persons who purported 
to have signed or attested the agreement. 
This certainly he was entitled todo. He 
apparently knew the language well and, as 
hs says in his judgment, had carefully 
compared the signatures and found that 
they tallied. Under these circumstances, 
if the trial Oourt exercised its discretion 
under s. 90 and the Appellate Court saw no 
reason to interfere with it, tho High Oourt 
should have found it difficult to overrule 
the discretion and reject the document. 
The only remaining point is whether the 
finding of all the three Ceurts below, that 
the documents read together constitute a 
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mortgage by conditional sale was erroneous. 
This point, however, was not stressed before 
their Lordships and it is, besides, in accord 
with the view expressed by the Board in 
Narasingerjj Gyanagerji v. Panuganti Pare 
thasaradhi (12), 

The result is that the appeal will be allow- 
ed, the decreé of the High Court set aside 
and that of the trial Court restored, decree- 
ing {he plaintiffs’ suit with costs throughout, 
Respondents Nos. 1-28 will pay the plain- 
tiffs’ costs of this appeal. 

Their Lordships will humbly advise His 
Majeaty accordingly. 
8. 9 Appeal allowed. 

Solicitors for the Appellants : —Messrs. 
Hardcastle Sanders & Co. 

Solicitors for the Respopdents :—Messrs. 
Stanley Johnson and Allen- 


(12) 51 TA 305; 82 Ind, Oas, 993; A 
226: 47 M 729: 20 L W701; 100 & AL R 1172; 47 
M L J 809; (1924) M W N 915; 40 0 L 
Bom. LR 4; 29 OW N 246; 26 PLR 
J 161, L R 6 A(PO) 41; 10 WN 684 (PO), 
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MOHAN SINGH AND aNoTaHER—PLAINTIFes 
APPELLANTS 
versus 
SHIV CHARAN SINGH AND otarrs— 

DERENDANT3— RESPONDENTS - 

Agra Pre-emption Act (XI of 1922), s. 5—Wajib- 
ul-arz contemplated by 8. 5to prove custom of pre- 
emption. ae É 

In view of the wording of s. 5 the wajib-ul-arz 
recording a custom, contract or declaration about 
the right of pre-emption must be a wajib-ul-arg 
with respect to the mahal or village in which the 
property transferred is situated. Section 5 does not 
contemplate a consolidated wajib-ul-are with respect 
to all the villages in a particular pargana. The 
record of the custom of pre-emption in that wajib- 
ul-arz cannot as such be made the basis of a finding 
that a custom of pre-emption prevails in the village, 
Such a wajib-ul-are is meraly a draft and not a coms 
pleted wajib-ul-are. 

§. A. from the decision of the Civil Judge, 
Aligarh, dated June 1, 1938, 


Mr, Babu Ram Avasthi, for the Appellants, 
Mr, N. P. Asthana, for the Respondents, 


Judgment,—This’is an appeal by unsue- 
cessful plaintiffs whose claim for pre-emp- 
tion has been dismissed by both the Courts 
below on the ground that a custom of pre- 
emption did not*prevailin the. village in 
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dispute. The property sold is situated in 
village Garhia Madsua. This village is in 
Pargana Patiyali. The plaintiffs are co- 
sharers in and the vendees are admittedly 
strangers to village Garhia Madsua. The 
defendants, however, contested the suit on 
the allegation that a custom of pre-emption . 
did not prevail in the village. In proof of 
the existence of custom the plaintiff relied 
on a wajib-ul-arz of 1867. This wajib-ul- 
arz is a curious document, It is a wajibul- 
arz not with respect to any mahal or to 
any Village but it purports to bea wajib-ul- 
arz of all the villages of Pargana Patiyali, 
A custom of pre-emption is recited in this 
wijit-ulearz, The vendees on the other hand 
filed acopy of the wajtb-ulearz of village 
Garhia Madsua. In this wajib-ul-arz there 
is no mention of any right of pre-emption. 
In accordance with the provisions of 
s. 5, Preemption Act,a right of pre-emp- 
tion is to be deemed to exist in mahals or 
villages in respect of which any wayjib-ul- 
arz prepared prior to the commencement 
of the Act records a custom, contract or 
declaration with respect to the right of 
pre-emption. Asin the village wajib-ul-arz 
produced by the vandees no mention of the 
right of presemption was made a custom of 
pre-emption could not be deemed to exist 
inthe village in dispute. In view of the 
wording of s.5 the w2jibeul-arz recording 
acustom, contract or declaration about the 
right of pre-emption must be a wajib-ul-arz 
with respect to the mahal or village in 
which the property transferred is situated. 
The wajib-ul-arz relied upon by the plainte 
iffs does not purport to be a wajib-ul-arz 
with respect to any particular mahal or to 
any particular village. Ontheother hand, 
it purports to be a consolidated wajib-ule 
arz with respect to all the villages in a 
particular pargana., That wajib-ul-arz is 
not, therefore, such a wajib-ul-arz as is con+ 
templated bys. 5, Agra Pre-emption Act. 
The record of the custom of pre-emption 
in that wajib-ul-arz could not as such be 
made the basis ofa finding that a custom 
of pre-emption prevails in the village. Apart 
from this the wajib-ul-arz relied upon by 
the plaintiffs has been held in a series of 
cases to be a mere draft and not a come 
pleted wajib-ul-arz. In acaso that came 
up to this Court it was held that the 
wajib-ul-arz of 1867 was not prepared and 
attested in the manner required by law 
and that “ib was a mere draft awaiting 
signature.” This shows that the wajib-ul- 
arz of 1867 was not prepared in accorde ° 
ance with the law or the rules for the time 
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being in force, No evidentiary value, there- 
fore, attaches to that walib-ul-arz. As the 
village wajib-ul-arz produced by the vene 
dees made no mention of the right of pre- 
emption the Courts below were right in 
holding that a custom of preemption was 
‘ not proved to exist and in dismissing the 
suit. Accordingly I dismiss this appeal with 
costs. ? 


- Nt B.—Leave to appeal under the Letters 
Patent is refused, 
6. Appeal dismissed, 


a 
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RANGOON HIGH COURT f 
Criminal Revision No. 394-B of 1939 
October 11, 1939 
Maoxney, J. 
SAW GWAN SHEIN— 
VETSUS 
“MA KIN KIN— 
` Criminal Proceduré Code (Act V of 1898), ss. 488, 
369— Order to pay maintenance to wife though not 
applied for—Subsequent cancellation of such order 
without notice to wife and enhancement of maintien- 
ance. to be paid to children—Order held illegal— 
Magistrate held ought to have acted under s. 369. 

A Magistrate in the first instance actually ordered 
the husband to pay certain sum as maintenance for 
his wife although she.had not applied for such an 
order. Subsequently, when his attention was drawn 
to his mistake,- he amended his own order without 
notice to the wife and cancelled the order of 
maintenance forthe wife whilet enhancing that of 


the children: 

Held, that this was an illegality on the part of the 
Magistrate. Having found his error it was his duty 
to submit the proceedings to the Sessions Judge for 
submission to the High Court for rectification under 

_ 8, 369, Criminal P. O. 


Cr. R, for review of the order of the 
Sub-Divisional Magistrate (2), Moulmein, 
dated July 17, 1939. 


' Order.—In Criminal Miscellaneous Trial 
No. 62 of 1939, the Sub-Divisional Magis- 
trate of Moulmein has directed Saw Gwan 
Shein under s. 488, Criminal P. O.„ to 
pay to Ma 'Kin Kin Rs, 6 a month for 
each of his two children by her. Saw 
Gwan Shein did not deny his liability 
to pay maintenance, His contention was 
that his income was not enough to pay 
maintenance. The Magistrate found that 
Saw Gwan Shein was probably earning 
about Rs. 30a month. His own witnesses 
stated that he would earn Rs. 2 or Rs.3 a. 
day during season and that the season 
lasted for four months. This would amount 
to above Rs. 360 a year only if he were 
earning the full amount of Ke, 3 a day. 
One of the petitioner’s witnesses assessed 
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the income at Rs. 300 per annum. ° The 
Magistrate rejected the evidence that Saw 
Gwan Shein kept pigs. Other witnesses 
of the petitioner put the income of Saw 
Gwan Shein from his gardens et Rs. 200 
or Rs. 250 per annum, Probably his in- 
come is between Rs, 250 and Rs. 300 per 
annum. 

The learned Sessions Judge, to whom 

Saw Gwan Shein made an applicatiom for 
reduction of this allowance states that 
Saw Gwan Shein had, in Oourt, professed 
willingness to pay maintenance of Rs. 3 
a month for each child. The learned 
Judge was of the opinicn that Rs, 300 
a year was the maximam at which Saw 
Gwan Shein’s income could be assessed: 
that would be about Rs. 25 a month. 
An allowance of Rs. 12.a month for the 
children of his former wife was, he 
thought, excessive and he has recommend- 
ed that the allowance for each child 
should be reduced to Rs. 3. The learned 
Sessions Judge also pointed out that the 
Sub-Divisional Magistrate in the first ine 
stance actually ordered Saw Gwan Shein 
to pay maintenance of Rs. 9 for Ma Kin 
Kin although she had not applied for 
such an order. Subsequently, when his 
attention was drawn to his mistake, he 
amended Lis own order without notice to 
Ma Kin Kin and cancelled the order of 
maintenance for the wife whilst enhanc- 
ing that of the children from Rs. 3 to 
Rs. 6 each. I agree with the learned 
Sessions Judge that this was an illegality 
on the part of the Magistrate. The 
order of the Magistrate directing the res- 
pondent to pay Rs. 6 a month for the’ 
Maintenance of each of the two children 
was clearly not an order which the Magis- 
trate had jurisdiction to pass in the cir- 
cumstances. Having found his error it 
was his duty to submit the proceedings 
to the learned Sessions Judge for sub- 
mission to this Court for rectification—see 
s. 369, Criminal P. O, 
. In all the circumstances of the case, I 
consider that the original order of the 
Magistrate should stand with a slight 
enhancement and I therefore seb aside the 
order finally passed by him and direct 
that instead Saw Gwan Shein do pay maine 
tenance of Rs. 4-80 a month for each 
of his two children, in all Rs, 9a month, 
with effect from May 25, 1939, being the 
date of the application of Ma Kin Kin. 
Saw Gwan Shein shall also pay the costs of 
Ma Kin Kin, namely Rs, 18, : 

8. Order accordingly. 
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* OUDH CHIEF COURT 
Second Civil Appeal No, 138 of 1937 
August 12, 1940 
Tomas, O. J, AND BENNET, J. 
RAM JIWAN AND ANOTHRR—PLAINTIEES 
— SEN ANGE 
VETTIUS 
HANUMAN PRASAD AND OTdERS 
—DEFENDANTS—RESPON DENTS 
` Registration Act (XVI of 1908), s. 17—General 
Clauses Act iX of 1897), s. 3 (25) — Bazar dues, whe- 
ther immovable property — Ite lease, if requires 
registration—Estoppel—Ignorance of private right, if 
creates estoppel —Hatoppel against statutory provision 
Transfer of Property Act (IV of 1882), s. 53-A 
—Benefit undey 
The bazar dues constitute a benefit arising out of 
the land and, therefore, a lease of bazar dues isa 
lease of immovable property withinthe meaning of 
s.3 (25) of the General Olauses Act, and must be 
registered under s, 17, Regis. Act. 
ignorance of private rights doe#not create estoppel. 
Cooper v. Phibbs (2) and 114 Ind, Oas. 358 (3), 
relied on. 
There can be no estoppel against a statutory pro- 
vision. 
“ Where therefore there is no written and registered 
lease of bazar dues in favour of the plaintiff the mere 
fact that the defendant had on certain previous 
occasions paid something to the plaintiff on account 
of bazar dues does not estop him from questioning 
the plaintiff's right to recover them. 
The benefit of s. 53-A can be enjoyed only by a 
defendant, 185 Ind, Oas. 217 (1), folJowed. 


8. C. A. against an order of the Firat 
o Judge, Bahraich, dated December 2, 
1936. 


Messrs. R. B. Lal, M. M. Lal and Karta 
Krishna, for the Appellants. 

Mesere. Haider Husain and H. H. Zaidi, 
for Respondents Nos, 1 and 2. 

Mr. Raj Kumar Srivastava, for Rsspond- 
ent No, 3. 


Judgment.—This is a second civil 
appeal against the judgment and decree, 
dated December 2, 1936, passed by the 
learned Qivil Judge of Bahraich upholding 
the judgment and decree of the learned 
Munsif of Bahraich, dated August 15, 1936. 

The suit was brought by the appellants 
as thekadars of a bazar against the de- 
fendant who carries on grain dealing in 
that bazar. The plaintiffs’ case was “that 
they were thekadars on behalf of the Payag- 
pur estate and as such entitled to recover 
bazar dues and haq zgemindari from the 
grain dealers. 

The defendant Raghubar Dayal is now 
dead and his legal representatives kave 
been brought on the record as respondents, 

It was admitted by the defendant that 
the plaintiffs had been acting as thekadars 
and that some amount had been paid by 
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the defendant to them cn account.of bazar 
dues, but it was not admitted that the 
plaintiffs had any legal right to sue for 
these dues. 

Both the Courts below have upheld the 
defendant's contention that in the absence 
of a registered lease executed by the Raja. 
of Payagpur in favour of the plaintiffs they 
are not de jure thekadars and are not, 
therefore, entitled to sue for bazar dues.. 
Such dues constitute a benefit arising out 
of the land and, therefore, a lease of bazar 
dues is a lease of immovable property with- 
in the meaning of s,3 (25) of the General 
Olauees Act, 

The suit was dismissed on this prelimi- 
nary issue, and the lower Appellate Court 
did not consider that it was necessary for 
the trial Court to decide any other issue. 
The learned Civil Judge observed that 
the mere fact that the defendant had on 
certain previous occasions paid something 
to the plaintiffs on account of bazar dues did 
not estop him from questioning their right 
to recover them from the defendant. 

Learned Counsel for the appellants has 

not attempted to dispute the finding cf 
the lower Courts that a registered instru- 
ment was necessary to confer a legal title: 
upon them, but he has argued that admite 
tedly they were de facto thekadars and had. 
been acting as such with the consent of 
the Raja. He has contended that in these 
circumstances it was not necessary for the 
appellants to prove a legal title, The 
appellants were in possessicn and had ad- 
mittedly been collecting the dues. 
` Learned Counsel contended that in these- 
circumstances the principle contained in. 
s. 63-A of the T.P. Act was applicable, 
but he was unable toshow us howit ap- 
plied, even indirectly. We donot consider 
that any assistance whatever can be dee 
rived from s. 53 A. There was no written 
agreement in this case: the litigation was 
not between the transferor and the trans- 
feree, and the benefit of s. 53-A can be- 
enjoyed only by a defendant, as was held 
by their Lordships of the Privy Council 
in Probodh Kumar Das v. Danimara Tea. 
Company Ltd., (L. R. 661, A. 293) (1). 

Lastly, it was argued that other issues 
should have been decided by the trial 
Court with special reference to the quesiion 
of estoppel. We agree, however, with the 

(1) 66 I A 293; 185 Ind, Cas. 217; 1939 O W N 1075s. 
12 R PO 87; 6 B R176; AIR 1940 P 01;7 OLJ 
483; 440 WN 145; 19390 L R 730; (1946) 1 Mg 
75; 51 L W 1; (1940) M W N l; 42 Bom. LR 199 
42 PI, R 156; 11940) A LJ 226; I L R940) 1 Gal, 
250; (1940) Kar. (F O) 11 Sup. (b 0). 
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‘ower Appellate Court. that no question of 
estoppel enters into the case and that there 
was no necessity to decide any other issue. 
Reference was made by learned Oounsel 
for the respondents to Cooper v. Phibbs, 
(1867 L, R. 2 H, L. 149 at 170) (2) also to A. 
M, Appavoo Chettiar v. The South Indian 
` Railway Co. (56 M. L. J. R., 269) (3), as 
showing that ignorance of private rights 
does not create estoppel. It is clear that 
the. payment of some amount by way of 
bazar dues in this case was made by the 
defendant in ignorance of his legal position. 
Moreover, there can be no estoppel against 
a statutory provision. 
For these reasons we are clearly of opin- 
ion, that there is no force in this appeal 
and we dismias it with costs, 


E. Appeal dismissed. 
B (1867) 2 H L 149 (170); 16 LT 372; 15 WR 
4 


(3)56 M LJ 269; 114 Ind. Oas. 358; (1928) M W 
N 385; 28 L W 591; A I R 1929 Mad. 177; Ind, Rul. 
(1929) Mad. 278. 
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CALCUTTA HIGH COURT 
Appeal No. 4 of 1940 
March 13, 1940 - 

DeRsreutgeg O. J. AND PANGKRIDGER, J. 
MAHARAJ BAHADUR SINGH— 
APPELLANT 
versus 
TAJ BAHADUR SINGH—Responpent 

Trustee—One of co-trustees keeping trust property 
entirely under his control and refusing other co- 
trustee to have access to accounts and to allow him 
to take part in management—Latter can sue to estab- 

. lish his right—He is entitled to inspection of ac- 
counta. 

Where one ofthe two co-trustees keeps the trust 
property entirely under his control, refuses to allow 
the other co-trustee to have access to the accounts 
and refuses to give him knowledge ofthe affairs of 
the trust properties and thus deprives him of his 
right to manage the trust property, the latter is en- 
titled to sue the former to assert his right and to have 
an inspection of the accounts of the trust property. 


Mr. S. Chowdhury, for the Appellant. 


Messrs. P. C. Ghose and R.S. Bachawat, 
for the Respondent, 


Derbyshire, C. J.—The plaintiff and the 
defendant are co-trustees under a certain 
trust which is for the benefit of certain 
religious objects and also certain Jains, 
The plaintiff is the son of the defendant 
and he alleges thatthe defendant kept the 
trust properties, under his own control. 

. He also alleges that he is treating the pro- 
petties as if they were his own, that he 
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keeps no separate accounts, that he js not 
paying revenue and cesses, is letting the 
trust properties get into disrepair, is not 
spending the money as the trust document 
directs, and not carrying out the objects of 
the trust. He also alleges that the defen- 
dant declines to let him take any part in 
the management or to furnisa him with any 
information with regard to the affairs of 
the trust. He is claiming an account of the 
dealings of the defendant with the trutst.on 
the basis of wilful default and an injunction 
restraining the defendant from interfering 
with the plaintiff's right to take part in the ` 
management and, if necessary a receiver, 

The defendant denies thee allegations 
and alleges that the suit is vexatious and 
is not maintainable. The defendant st- 
tempted a short cut by moving a demurer 
before Sen, J. alleging that the suit was 
not maintainable and also that the plaintiff 
was not entitled to inspection of certain 
documents as had been ordered. Those 
documents are accounts of the trust prcs 
perties. Sen, J. dismissed the demurer 
and, moreover, made an order that the 
plaintiff should have inspection of the docu- 
ments. This inspection has been given. 

We are only concerned with the question 
whether the dismissal of the plea of demurer 
was correct. In my opinion, the decision 
of the learned Judge is correct. If, as is 
alleged, the defendant has the trust prce 
perties entirely under his control then he 
is not acting properly as atrustee. They 
should be under the joint contro! of both 
trustees. If he refuses to allow the plain- 
tiff to have access to the accounts and 
refuses to give him knowledge of the affairs 
of the trast properties he is not enabling 
the plaintiff to act as a trustee. Those 
are matters which must be determined in 
the suit. In my opinion, the defendant's 
demurer was not substantiated and the 
decision of the learned Judge was correct. 
As regards the plea of the defendant that 
the plaintiff has disentitled himself to ask 
for a relief because of a relinquishment of 
his trusteeship since the commencement of 
this suit, the matter is left open to the 
parties to deal with in such manner as they 
think fit at the trial of the suit. I am of the 
opinion that this appeal should be dismissed 
with costs. , 


Panckrlidge, J.—1 agree, 


8. ` Appeal dismissed, 
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e NAGPUR HIGH COURT 
Second Civil Appeal No, 630 of 1937 
February 12, 1940 
PoLLoOK, J. 
PAOHQ AND orsers—Derenpants— 
APPELLANTS 
S versus 
NIKHELAL AND ANOTHER—PLAINTIFPS — 
RESPONDENTS 
0. P. Tenancy Act (XI of 1898), s. 89 (c)—Per- 
petua? lease by one deed on same set of conditions 
5 sir and khudkasht land before C., P. Tenancy 
ict (I of 1920)—Position of lessee—~Separation of 

sir from khudkasht in 1934, under s. 94, of the Act 
of 1920—-Byfect—Lessee held acquired occupancy 
rights before separation. . 
_. Where in 19f8, a recorded proprietor made a lease 
in perputuity by one deed, of two fields one sir, and 
the other khudkaskt under the Ten. Act of 1898, 
which was in force when the lease was made, the 
lessees became ordinary tenants of the holding. Had 
the holding consisted only of #r land they could 
have been ejected at willunder s. 69 (c) of that Act, 
but, as the holding consisted partly of sir and 
partly of khudkasht, they acquired the rights of an 
ordinary tenant and were not liable to ejectment. 
According to s. 37 (1) (b) of the Ten. Act of 
1920 a person who holds sir land as a tenant is 
deemed to be a sub-tenant; otherwise an ordinary 
tenant becomes an occupancy tenant under the new 
Act. It is not possible for a man holding a parcel 
of land to be an occupancy tenant of part of it and 
sub-tenant of the rest of it, The lessee cannot be the 
sub-tenant of the part that was formerly khudkasht 
and he must, therefore, be the occupancy tenant of 
the entire holding, and not liable to ejectment and 
the subsequent separation in 1924, under s. 94 of the 
Act of 1920, of the sir land from the rest of the hold- 
ing would not affect the position, Gulabchand v. 
Baktawar (1-, relied on, 149 Ind. Oas. 687 (2) and 
90 Ind. Cas, 76 (3), distinguished. 


8.0. A, from the appellate decree of 
the Court of the Aditional District Judge, 
Seoni, dated July 14, 1937. 


Mr. V. V. Kelkar, for the Appellants. 


Mr. R. K. Rao, for the Respondents. 


Judgment.—This is a defendants’ 
appeal arising out of a suit for possession 
of asir field No: 13/3 in Mouza Ohulgaon 
in the Obhindwara District. One Bhawani 
Singh was recorded as a proprietor or 
possibly the sole proprietor and apparently 
as the lambardar of this village. On his 
death it was agreed between the members 
of his family thatthe name of his widow 
Mst, Dulari should be mutated in his place 
and this was done. Dulari was admittedly 
appointed the lambardar. On June 27, 
1918 Dalari purported 4o lease in perpetui- 
ty two fields, one the sir field in question 
which was then No, 13/1 and is now No, 
13/3and a khudkasht field which was then 
and still is No. 47, to the predecessors- 
in title of the defendants. She admittedly 
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executed an unregistered documént called 
a “receipt” in their favour in which she 
stated that she had leased this land to them 
in perpetuity on arent of Rs. 40 in return 
for a consideration of Rs. 1,800. At the 
settlement of 1919 these lessees were re» 
corded as the ordinary tenants of thesé 
two fields, of which No, 13/3 was recorded 
as sir dndthe rent of the holding was 
fixed at Rs. 71. After Dulari’s death- in 
1922 the plaintiffs as the next reversioners, 
became the proprietors of the village. Up 
to 1934 they accepted rent from the de- 
fendants, who, since the new Ten, Act 
of 1920 came into force, have been shown 
as occupancy tenants of the holding. In 
1934 the plaintiffs applied to the revenue 
officer under s. 94 of the Ten, Act to 
separate the sir land from the remainder 
of the holding and this was done, the rent 
ofthe sir being fixed at Rs. 52 and that 
of the other field, formerly khudkasht, at 
Rs. 19. In 1935 they brought the present 
suit to eject the defendants from the sir 
field, 

Under the Ten. Act of 1898, which was 
in force when the lease was made, the 
lessees became ordinary tenants of the 
holding. Hadthe holding consisted only 
of sir land they could have been ejected at 
willunder s. 69 (c) of that Act, but, as 
the holding consisted partly of sir and 
partly of khudkasht, they acquired the 
rights of an ordinary tenant and were not 
liable to ejectment: see Gulabchand v. 
Baktawar (1). Section 37 (1) (b) of ths 
Ten, Act of 1920 provides that a person 
who holds sirland as a tenant shall be 
deemed to be a subetenant; otherwise 
an ordinary tenant became an occupancy 
tenant under the new Act. Now “nolding” 
is defined in s8. 2 (4) of the Act of 1920 
asa parcel of land held by a tenant of 
a landlord under one lease or one set of 
conditions. I do not think that it is possible 
for a man holding a parcelof land to be an 
occupancy tenant of part of it aud sub- 
tenant of the rest of it. He cannot be the 
sub-tenant of the part that was formerly 
khudkasht and he must therefore be the 
occupancy tenant of the entire holding. 
I have been referred to my decision in 
Imrat Bai v. Phula (2) and the decision of 
Kinkhede,A. J. O., in Gokul v. Shyamlalsingh 
(3). In the former case I assumed that. 
there were two holdings and the argument 


(1) TOP LR36. 

(2) AIR 1934 Nag. 103; 149 Ind, Oas. 687; 16 N L 
J 300; 6 R N 246. 

(3) AIR 1926 Nag. 35; 90 Ind. Oas. 76. 
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thattheré was only one holding of which 
the tenant must be the cccupancy tenant 
was not apparently advanced. In the latter 
case Kinkhede, A. J. O. admittedly stated 
that in spite of the fact that the sir land 
and other land was given under one lease 
‘or one set of conditions so as to constitute 
one holding the status of the defendant so 
far as the sir land was concerned was 
that of a subetenané, but ke refused to 
give the plaintiffa decree for possession 
and gave him merely a decree declaring 
that he was entitled to have the holding 
partitioned under s. 94 and to apply for 
possession thereafter; the lease was made 
after 1920. 

If it isopen to the. landlord to apply 
under s. 94 for the separation of the sir 
land from ihe rest of the holding, then 
under s. 37 would come into play and the 
tenants would become sub-tenants of the 
sir land and therefore liable to ejectment; 
in otter words the rights that they had 
acquired under the old Act would betaken 
away by the new Act. .It has been held 
in several cases that the provisions of 
s. 49 (1)ofthe new Act relating to the 
lapsing of tenancy rights granted by an 
ex-proprietor in str land cannot have re- 
trospective effect soas to take away the 
tenancy rights created by him before 1920 
and the general view is that the provisions 
of the new Act must not be so construed 
asto take away rights that have accrued 
under the old Act. Section 94 was inserted 
apparently in order to enable a landlord 
to recover possession of sir land which he 
had leased out with other land so that the 
tenant became the occupancy tenant of 
the entire holding; in other words it was 
inserted in order to avoid the position creat- 
ed by 8.69(c) of the old Act, which gave 
the Jandlord theright toeject the tenant 
only when the entire holding consisted of 
sir land. There is, however, no indication 
that it was intended to confer such a 
tight on the landlord in respect of a lease 
granted before the new Act came into 


force and take away from tenants the right 


which they had acquired as ordinary 
tenants ta be ejected except on the grounds 
stated in s. 69 (6). 

For these reasonsI hold that the de- 
fendants acquired the rights of an occup- 
ancy tenant in the entire holding before 
it was separated in 1934 and that therefore 
they are not liable to be ejected. 

It therefore beecmes unnecessary to 
censider the terms of the lease originally 
granted to them, The lower Ocurts have 

LA 
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held thatinthe absence of a registered 
document no permanent lease can be 
proved. Itis conceded that a permanent 
lease could be created by oral contract 
but the question is whether the document 
styled a “receipt”, which embodies the 
terms of the contract, would amount to a 
lease and require registration. That point, 
however, need not be decided, 

For the reasons given above the appeal 
is allowed and the plaintiffs’ suit must fail 
andit is dismissed with costs throughout. 
Counsel’e fee Rs. 38, 

D. Appeal allowed. 


LAHORE HIGH COURT 
Execution ka Nos. 15 and 127 of 
1 


November 28, 1939 
Buying, J. 

LYALLPUR BANK, Lrop, (In LIQUIDATION) 
Tarouce PUNJAB CO-OPERATIVE 
BANK, ANARKALI, LAHORE— 
DEORELSHOLDER— APPELLANT 
VETBUS 
JAI GOPAL—JUDGMENT-DEBTCR— 

RBEPONDENT f 

Ezrecution—Decree passed by District Judge, Dera 
Ismail Khan—Such Court subsequently becoming 
Court of Senior Subordinate Judge—Transfer certi- 
ficate granted by District Judge (new style)—Hze- 
cution application based on such certificate held 
incompetent—Companics Act (VII of 1913), s. 152— 
Reference to arbitration to which company is party, 
if must-be made under Arbitration Act. 

The decres was passed by the Court of the Dis- 
trict Judge, Dera Ismail Khan. After the passing 
of the decree, the Frontier Courts Regulation came 
into force and the Oourt of the District Judge be- 
came the Court of the Senior Subordinate Judge. 
Later on, the decree-holder applied to the District 
Judge (new style) for transfer of certificate for 
execution of the decree. The certificate was grant- 
ed and an application was made for execution on the 
basis of the certificate : 

Held, that the transfer certificate was issued by a 
Court which was not the representative of the Court 
which originally passed the decree, The transfer 
certificate was not, therefore, granted by the proper 
Court’ and the execution application was not com- 
petent. 

It is not necessary that any reference to arbitra- 
tion to which a limited company isa party should 
be under the Arbitration Act, 164 Ind. Oas. 393 (3), 
followed, 143Ind. Oas. 435 (1) and 151 Ind. Cas. 860 
(2), not followed. 


Ex. F, As. from "an order of the Senior 
Sub-Judge, Lyallpur, dated November 1, 
1938. 


Mr. R. L, Chawla, for the Appellant. 


Messrs. Achhru Ramand N, L. Salooja,, 
for the Respondent, 
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Judgment.—Execution First Appeals 
Nos. 15 and 127 of 1939 may be disposed 
of together as the points for decision and 
the material facts are the same-in both the 
appeals, The material facts are these. On 
the basis of an award obtained without the 
intervention of the Court the Lyallpur 
Bank Ltd., obtained a decree from the 
Court of the District Judge, Dera Ismail 
Khan, for a sum of Rg. 1],0u0 on October 2, 
1928. After the passing of the decree, the 
Frontier Courts Regulation came into 
force and the Oourt of the District Judge 
became the Oourt of the Senior Subordis 
nate Judge. ° The decree-holder applied for 
execution of a decree tothe Oourt of the 
Senior Subordinate Judge on October 1, 
1931. The application was eventually dis- 
missed as unsatisfied on Jamuary 11, 1932. 
Later on, the decree-holder applied to the 
District Judge (new style) on December 5, 
1934 for transfer of certificate for execution 
of the decree. The certificate was granted 
and an application was made for execution 
on the basis of the certificate to the Senior 
Subordinate Judge, Lyallpur, but the 
learned Judge of that Court held that the 
decree could not be transmitted to that 
Court directly but should have been transe 
mitted through the District Judga of Lyall- 
pur. The decree-holder then applied to 
the Court of the Senior Subordinate Judge, 
Dera Ismail Khan, for issue of a fresh 
certificate. The Senior Subordinate Judge 
held that he had no jarisdiction to grant 
the certificate but directed the decree: 
holder to apply tothe District Judge, Dera 
Ismail Khan, Thereafter the District Judge 
Dera Ismail Khan, issued a transfer cere 
tifcste on January 28, 1988 and on the 
basis thereof an execution application was 
presented to the Senior Subordinate Judge, 
Lyallpur, on March 26, 1938. A prelimin- 
ary objection was raised that the applica» 
tion was not competent .as the transfer 
certificate had not been granted by the 
proper Oourt and secondly that the appli- 
caticn was barred by time, Similar pro- 
ceedings were taken on transfer certificate 
in the Oourt of the Senior Subordinate 
Judge, Jhang, and a question of limitation 
was raised in that case also. Both the 
Courts have decided that the applications 
for execution were not competent as the 
transfer certificates Werenot granted by 
the proper Court and were also barred by 
time. From this decision the present 
appeals have been preferred. 

The sole point fér decision in these ap- 
peals therefore is whether the Courts below 
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were right in holding that the applications 
for execution were not maintainable. Ag 
stated above the decree was originally 
passed by-the District Judge, Dera Ismail 
Khan, but owing to the coming into force 
of the Frontier Oourts 
Court of the Senior Subordinate Judge at 
Dera Ismail Khan now corresponds to the 
Court ofthe District Judge who passed 
the decree which is sought to be executed. 
The present applications for execution are 
based on transfer certificates granted by 
the District Judge, Dera Ismail Khan. The 
Oourt of the District Judge, Dera Ismail 
Khan, corresponds to the Oourt of the old 
Divisional Judge and it seems therefore, 
clear thatthe transfer certificate was issu- 
ed by a Court which was not the representa- 
tiveof the Court which originally passed 
the decree. 


The learned Counsel for the appellant 
has contended that the decree was original- 
ly passed on the basigsof an award given 
without the intervention of the Court but 
that as one of the parties to the arbitration 
was alimited company, namely Lyallpur 
Bank Ltd., the arbitration must be taken 
to have been under the Arbitration Act 
according to the view taken by the Judicial 
Commissioners of the North Western 
Frontier Provinces in Punjab National 
Bank Lid. v. Kewal Krisha (1) and Kewal 
Krishan v. Punjab National Bank Ltd. 
(2) and certain other rulings. It was 
stated that directions had been issued 
py the Judicial Commissioners that decrees 
passed in cases of this kind although they 
were originally passed by the District 
Judge (old style) should be considered to 
have been passed by the Divisional Judge 
(old style) and therefore applications for 
execution of such decrees should now be 
made to the District Judge (new style). 
It was urged that applications for execution 
were made to the District Judge (new style) 
Dera Ismail Khan in 1934 and onwards on 
account of the instructions issued by the 
Judicial Commissioners, The learned Couns 
sel for the appellants was however unable 
to produce any copy of such iustructions 
although he was given an adjournment 
specially for the production of any records 
that he wished to summon for the purpose, 


The Judicial Commissioners of the North 
Western Frontier Provinces have no doubt 


(1) AIR 1933 Pesh, 66; 143 Ind, Oas, 435; Ind, 
Rul. (1933) Pesh, 23. . 
(2) AIR 1934 Pesh. 107; 151 Ind. Cas. 860; 7 R 
Pesh. 40, 
e 
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taken the view that any references to 
arbitration to which a limited company is 
a party should be under the Arbitration Act. 
This view is opposed to that taken bya 
Full Bench of this Court in Balmukand 
y. Punjab National Bank Ltd. (3), but 
apart from that it seems to me to be clear 
that the decree in this case was passed— 
rightly or wrongly—by the Oourt of the 
District Judge (old style) Dera Ismail Khan 
and no matter what view of the law is 
taken by the Judicial Commissicners’ 
Court as regards the jurisdiction of the 
District Judge or the Senior Subordinate 
Judge to pass a decree in case of this kind, 
the fact remains that the Oourt which 
passed the decree in the present instance 
was the Court of the District Judge, Dera 
Ismail Khan. Even ifa mistake was made 
by that Court in passing a decree the 
decree cannot, in my opinion, be now taken 
to have been passed by the Divisional 
Judge (old style: which Court corresponds 
tothat of the District Judge (new siyle}. 
It follows that the applications for a 
transfer certificate for execution of the 
decree, which weremade to the District 
Judge (new style) Dera Ismail Khan from 
1934 onwards were not madeto the proper 
Court. The applications must therefore 
fail on this ground. 

Secondly the applications will fail on the 
ground of limitation if the Court cf the 
District Judge (new style) is held to be the 
proper Court to grant a transfer certifi- 
cate. The first application for execution 
which was made tothe Court of the Senior 
Subordinate Judge, Dera Ismail Khan, 
was dismissed on January 11, 1932. If for 
the sake of argument, it is assumed that 
the Court of the District Judge (new 
style) was the proper Court to grant a 
tranefer certificate, then the first application 
for execution was not made to the proper 
Court and would not serve to save limita- 
tion. .The second application was made to 
the District Judge in December 1934, but 
the decree having been passed in 1928, 
this application would obviously be barred 
by time. The learned Counsel for the 
appellants wanted the period taken up by 
the first application to be excluded under 
s 14, Lim. Act. But even if this is done, 
the period to be excluded would be only 
about 15 months, The decree having been 
passed on October 2, 1928, and the first 
application td the District Judge (new style) 
- not having been made till December 1934 


" (3) ATR 1936 Lah. 721; 164 Ind, Cas, 393; 17 L 722! 
39 Pi R 35; 9 R L117 (F B), b 
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the exclusion of a pericd of 15 mnths 
will not be sufficient to save limitation. I 
dismiss theappeals, but in view of the 
peculiar circumstances of the case, leave 
the parties to bear their costs. 6 


8. Appeal dismissed, 


BOMBAY HIGH COURT 
Suit No. 1544 of 1939 
February 7, 1940 
BLAOK WELL, J. 
PRATAPCHAND RAMOHAND & Oo. 
—PLAINTIFFS 


versus 
JEHANGIRJI BOMANJI CHINOY— 
DEFENDANT 

Partnership Act (IX of 1932), as, 60 to 63—Dis- 
solution of firm by death of partner—Firm, if can 
still be treated as registered for purposes of Act— 
Notice of alteration—Time limit for. 

Sections 60 to 63, Partnership Act show that the 
Act contemplates notwithstanding a change in re- 
spect of the matters which have to be set out in the 
original statement accompanying registration, that 
the firm should be deemed to be continued to be 
registered although by reason of the alteration, the 
original statement as filed had become inaccurate, 
Section 63 contemplates in the case of a dissolution 
of a firm by death that notwithstanding the death 
the firm should still be treated forthe purpose of 
the Actas still registered. 

There is no time limit fixed in any of the ss. 60 
to 63 as to when notice of alterations or changes 
should be given. The word “when” with which 
each of those sections begins does not involve an 
obligation upon the person proposing to give notice 
of the changeto give it immediately upon the change 
occurring. 


Messrs. M, L. Manekshaw and Murzban 
Mistree, for the Plaintiffs. 


Mr, J. D, Davar, for the Defendant. 


Judgment.—In this suit the plaintiffs 
claim to recover Rs. 3,8808-5-0 with further 
interest thereon at two per cent. per Guja» 
rati month with monthly rests from Octo- 
ber 13, 1939 till payment, a declaration 
that they have a first charge on certain 
property consisting of furniture and a 
motor car mentioned in the plaint, and for 
a preliminary mortgage decree in respect 
of that property, The defendant denies 
the amount alleged to have been advance 
ed, and alleges that on a proper account 
being taken on the basis cet out in para, 2 
of his written statément a much smaller 
sum than that claimed would be found due 
to the plaintiffs, The defendant also putas 
the plaintiffs to prove their allegation that 
they are a firm registered under the Partner- 
ship Act, 1932, Five issues were raised of 
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which the first is, whether the plaintiffs are 
a firm duly registered under the Partner- 
ship Act of 1932, It was agreed by learned 
Counsel that I should try that issue as a 
preliminary issue, 

In support of that issue the plaintiffs 
tendered a certified copy of the registration, 
Ex. B, which” shows that the firm was 
registered on November 13, 1933, under 
the name of Pratapchand Ramchand & Oo. 
The document gives the particulars which 
are required by s, 58 (1), Partnership Act, 
and it shows that at the date of registra- 
tion there were three partners. viz. (1) 
Partapchand Ramchand, (2) Ohhogamal 
Dhanaji and (3) Chunilal Idanji. On be~ 
half of the defendant two letters were put 
in collectively as Ex. 1. They are both 
dated January 24, 1940, The first is from 
the defendant's solicitors fo the plaintiffs’ 
‘Solicitors. It refersto the fact that on tak- 
ing serach of the Register of Firms the 
Solicitors found that the firm was registered 
with three partners and that in the affidavit 
made by Mr. Chhogamal, who is one of 
the partners, only two names were disclosed, 
and the plaintiffs’ attorneys were requested 
to let the defendant’s attorneys know why 
the name of Pratapchand Ramchand was 
not disclosed in -the affidavit. In their 
reply the plaintiffs’ attorneys said that 
Pratapchand Ramchand died before the 
date of the transaction in suit, and that 
was the reason why his name was not 
mentioned in the affidavit, though the 
names of the surviving partnera were shown 
in the affidavit. 

Anant D. Parab, a clerk in the office of 
the Registrar of Companies, was then called 
on behalf of the defendant and he produced 
a notice of change of constitution of the 
firm dated January 24, 1940, the suit hav- 
ing been filed on October 28, 1939. By 
that notice Chhogamal Dhanaji, a partner 
in the firm, gave notice that the constitu- 
tion of the firm had been altered by remov- 
ing the name of Pratapchand Ramchand 
who died on May 11, 1937. That notice 
was put in as Ex, 2. It was argued by 
Mr. J. D. Davar for the defendant that 
the firm had been dissolved, as in fact it 
had, by the death of Pratapchand Ram- 
chand, that by reason of the dissolution 
the firm had ceased to be registered, that 
no notice of change,in the constitution of 
the firm had been given until after the suit 
was filed, and that therefore the suit was 
bad by reason of s. 69 (2), Partnership Act. 

For the purpose of determining whether 
this argument is sound it is necessary to 
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refer to certnin sections of the Partnership 
Act. Section 42 of the Act provides that sube» 
ject to contract between the partners a firm 
is dissolved, among other things, by the death 
of a partner. It will be seen from Ex. B 
that the duration of the partnership was 
therein described as a partnership at will. . 
The partners therefore had not made any 
contrac, providing that the firm should 
be deemed to continue notwithstanding 
the death of a pariner. I therefore pro- 
ceed upon the footing that this firm was 
in fact dissolved on the death of Pratape 
chand Ramchand. Chapter 7, Partnerghip 
Act, deals with the registration of firms. 
The Act does not make the registration of 
firms compulsory but voluntary. Section 58 
provides the method by which a firm may 
be registered aud prescribes what must be 
contained in the statement delivered to the 
Registrar. Among other things that state. 
ment must contain the names in fall and 
permanent addresses of the partners, and 
the statement must be signed by all the 
partners, or by their agents specially autho» 
rized in that behalf. Sections 60 to 63 
provide for the recording of various altera- 
tions, such as in the firm name, the prin- 
cipal place of business, the opening of 
branches, changes in the names and ad- 
dresses of partners, and changes in and 
dissolution of a firm. In each of those 
sections the word used is ‘may’ and not 
‘shall’. They are permissive and not com- 
pulsory. The point to be observed in cone 
nection with those sections,in my opinion, 
is that the Act contemplates notwithstand- 
ing a change in respect of the matters 
which have to be set out in the original . 
statement accompanying registration, that 

the firm should be deemed to be continued 

to be registered although by reason of the 

alteration the original statement as filed 

had become inaccurate. 

Dealing in particular with s, 63 (1), that 
sub-section among other things provides 
that when a registered firm is dissolved 
any person who was 8 partner immediately 
before the dissolution, or the agent of any 
such partner or person specially authorized 
in this behalf, may give notice to the 
Registrar of such change or disssojution, 
specifying the date thereof, and the Regis- 
trar shall make a record of the notice in 
the entry relating to the firm in tha Regis- 
ter of Firms, and shall file the notice 
along with the statement relating to the 
firm filed under s. 59, Patsing there, that 
section evidently contemplates in the case ` 
of a dissolution of a firm by death that note 
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withstanding the death the firm should still 
be treated for tbe purpose of the Act as 
still registered. Mr. Davar has argued that 
by reason of the death and the dissolution 
of the firm the firm ceased to be regis- 
tered, and in his argument he went so far 
as to say that tke firm ought to have been 
registered again. No doubt it would have 
been logical hsving regard to 8.42 if the 
Act had so provided. But in fact it has 
not. Tle Act does contemplate notwithe 
standing dissolution by death that so far as 
registration is concerned the firm is to be 
deemed still to be registered, and it ems 
powers any person who was a pertner im- 
mediately before. the dirsolution to give 
notice of ihe change and requires the 
Registrar to record that notice in the entry 
relating to the registration of the firm and 
to file it along with the original states 
ment which had been filed. The next 
section requiring notice iss. 69(2) That 
is in these terms: 

“No suit to enforce a right arising from a con- 
tract shall be instituted in any Oourt by or on 
behalf of a firm against any third party unless 
the firm ig registered and the persons suing are 
or have been shown in the register of firms as 
partners in the firm.” 

Applying that sub-section to the present 
case the firm was registered and in my 
opinion continued to be registered at the 
date of the institution of this suit on Octo- 
ber 26,1939. There is no time limit fixed 
‘in any of the ss. €0 to 63 as to when notice 
of alteration or changes should be given. 
Mr. Davar argued that the word “when" 
with which each of those sections begins 
invoives an obligatian upon the person 
proposing to give notice of the change to 
give it immediately upon the change occure 
Ting. The sections do not say so. The 
Pcsition therefore is this: The frm was 
registered at the time of the institution of 
the suit. The firm then consisted of 
Cbhogamal Dhanaji and Obunilal Idanji, 
two of the original partners whcse names 
were shown on the register at the date of 
registration and were shown cn the register 
at the date of the institution of the suit, 
The fact that the firm was registered at 
the date of the institution of the suit and 
that the names of the persons suing (the 
firm being a compendious name for tke 
persons suing) were shown in the register 
at the date of the institution of the suit 
appears to me to be a compliance with 
s. 69 (2) of the, Act. 

It would seem that the Legislature intro- 
duced the words with which that sube 
section concludes viz, “and tke persons 
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suing are cr have been shown in the register . 
of firms as partners in the firm” advisedly. 
If additional partners had come into the 
firm as partners since the date of registra- 
tion and their names had net been entered 
on the register in accordance with notice of 
a change in the constitution of the firm 
given to the Registrar, it may well be that 
the firm as then constituted could not sue, 
because although it was a registered firm 
some of the persons then suing would not 
be shown in the register of firms as parte 
ners in the firm at the date of the suit, 
That is not this case, The partners who are 
suing were shown in the register orginally 
and are still shown, and the firm according 
to my construction of the Act remained 
registered notwithstanding the death of one 
of the original partners, That being my 
view of this matter, I answerthis preli- 
minary issue in the affirmative. 


s. Answered in afirmative, 





CALCUTTA HIGH COURT 
Criminal Appeal No, 725 of 1939 
March 7, 1940 
DERBYSHIRE, O. J. AND LorRT-WILLIAMS, J. 
TASER PRAMANIK AND OTHERES— 
APPELLANTS 
versus 
EMPEROR— Opposite Party 

Criminal Procedure Code (Act V of 1898), s. 297-—~ 
Trial for sexual offence—Charges made by woman 
against man—Duty of Judge to warn jury about 
uncorroborated evidence of woman. 

In trials of charges of sexual offences where 
allegations of sexual offences are made by women 
against men, very often unsupported by any corrobora- 
tive evidence, the Judge must warn the jury that 
it is dangerous to convict the accused upon un- 
corroborated evidence of the woman alone. The 
Judge must direct the jury upon the important ques. . 
tion whether the girl’s evidence ought to be accepted 
without corroboration, whether there was corrobora- 
tion, what kind of corroboration it was and whether 
it was, as is necessary, corroboration with regard to 
the offence itself and which implicates the accused, 
Where the Judge has failed to warn the jury, the 
conviction cannot be allowed to stand. 147 Ind, 
Oas. 999 (1) and 155 Ind. Oas. 584 (2), relied on, 


Mr. Sudhansu Sekhar Mukherjee for Mr. 
Jogesh Chandra Sinha, for the Appel- 
lants, 

Mr. Nirmal Chandra Das Gupta, for the 
Orown. s 

Lort-Williams, J.—The four appellants 
were tried by the Assistant Sessions Judge 
of Pabna and a jury upon charges under 
ss, 366 and 498, I P Q. The jury found 
them all guilty of am offence under 
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g: 365 but no vérdict was given with 
regard tothe charge under s. 493 and the 
learned Judge agreeing with the verdict 
of the jury sentenced each of the appels 
lants to rigorous imprisonment for four 
years and six months. The actual charge 
under s. 366 was as follows: 

“That you, on 6r about February 20, 1939 at Daya- 
rampur, Police Station Ohatmohar, forcibly abducted 
Sairan, a woman, with intent that she may be forced 
or seduced to illicit intercourse with you, and thereby 
committed an offence.........” 

The evidencs of the girl was that she 
was the wife of Jabbar Pramanik; that 
she had been firat married to another 
man Jabbar of Rajapur and that he had 
divorcedher. After this the appellant Taser 
Pramanik wanted to (nika) marry her but 
she would not agree to it and subsequently 
she was married to her present husband 
four months and 13 days &fter her divorce 
from her first husband, She lived in her 
house with her mothereinlaw and some 
minor relatives, She had been married to 
her present husband a little over a year 
when the occurrence alleged by her took 
place. The husband went away for the 
night selling wood and her mother-in-law 
went to the house of Sairan’s husband’s 
sister, Sairan was sleeping in one of the 
huts of the bari after fastening the wooden 
door of the hut. She was alone in thé 
ghur. She woke to find that her mouth 
was tied and she was carried aloft out of 
the ghur and taken to a jungle. There 
she began to cry when a daggar wag 
pointed at her and she was threatened with 
death. She was then ravished and she was 
kept in jungly places and taken from 
the jungle to various houses during the 
course of the next 10 days or so. She could 
not fly away because she was always guard- 
ed by the men who she alleged had abducted 
her, Towards the end of this period when 
she was with Taser and Kader moving from 
the jungle to the kouse of Alamdi they 
passed Asraf Sardar and he subsequently 
gave information to the husband of what 
he had seen. But that same night the girl 
returned to her house, ber story being that 
she had got away while Kader was sleeping, 
She alleged that all the four men ravished 
her from time totime. Shetold her husband 
about what had happened to her and a 
number of other people who came up and 
proceedings eventually were taken. 

In this case there is no corroborative evi- 
dence of the girl's story so far as the offence 
charged is concerned, that is to say, of the 
offence of abducting her from her husband's 
house on or abouf February 20. There is 
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some evidence, namely that of Asraf Sardar, 
that she was with Kader Taser some ten or 
twelve days after February 20, moving from 
the jungle to the house of Alamdi. This 
witness's evidence is not very satisfactory 
because it appears in his deposition before 
the Magistrate under cross-examination that | 
Sairan was being dragged along by the two 
men, which of course might be good cor- 
roborative evidence of an abduction alleged 
on or about March 2, but is no corrobora- 
tion of the offences alleged on February 20, 
But when this witness gave his evidente 
before the Assistant Sessions Judge he 
omitted all reference to the dragging merely 
saying that he had seen the girl going 
slong with Kader and Taser. The deposi- 
tion before the Magistrate curiously enough 
was put in by the defence and was only 
corroborative evidence of any part of the 
girl's story except of the fact that she was 
moving from place to place with these two 
men, Neither the Judge nor anybody else 
seems to have referred to this curious dis: 
crepancy and the only conclusion that I 
can come to is that the prosecution had 
realized that the witness was no longer 
willing to support the statement which he 
had made before the Magistrate. 

In his charge to the jury the learned 
Judge merely stated the law, described 
the offence and repeated most of the 
evidence in detail. He does not seem to 
have given them very much guidance, 
which is especially necessary in trials of 
charges of this kind where allegations of 
sextial offences are made by women againat 
men, very often unsupported by any corro- 
borative evidence. The learned Judge ia , 
fact suggested tothe jury that there were 
some other eye-witnesses than the woman 
herself because he said “the woman 
Sairanessa is practically the only eye-witness 
of the occurrence.” He did not explain 
who the other witness or witnesses were 
and he went on to say that: 

“The most important witness in an abduction 
case is genarally the abducted woman herself, 
The evidence of Ssiranessa should no doubt be 
received with cautionthoughnot necessarily with dis- 
trast.” 

That is all the direction he gave to the 
jury upon the important question whether the 
girl’s evidence onght to be accepted without 
corroboration, whether there was corrobora- 
tion, what kind of corroboration it was and 
wheather it was, as is necessary, corroboration 
with regard to the offence itself and which 
implicates the accused. Time after time 
this Court has drawn the attention of Judges 
to ths necessity of a careful direction with 
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Tegard to this point, I need only refer 
to the cases in Surendra Nath Das v. 
Emperor (1) and Nur Ahmed Gazi v. Emperor 
(2), Both these decisions were founded 
upon the decision in R. v. Baskerville (3), 
which was a judgment by Lord Reading 
_ and other Judges, There are other cases 
referred toin the reports in the Oalcutta 
Weekly Notes. No such direction as has 
been required by this Court time after time 
was given by this Judge and it is quite 
obvious therefore that the convictions can- 
not be allowed to stand. The only question 
that remains is whether there ought to be 
a new trial. Itis clear from what I have 
said that there is no corroboration whatever 
with regard to the appellants other than 
Taser and Kader. With regard to Taser 
and Kader there is the evidence of Asraf 
Sardar to which I have referred given 
before the Magistrate and not repeated 
before the Sessions Judge. In such circum- 
stances it would, in our opinion, be a waste 
of time and labour to send this case back for 
a retrial owing to the paucity of the evidence 
avilable against the appellants, The result 
is that the conviction must be set aside and 
the appellants released and if on bail the 
bail bonds cancelled. 


- Derbyshire, C. J.—I agree. 
8. Conviction set aside. 


(1) 38 O W N 52; 147 Ind, Oas. 999; A 1 R 1933 Oal. 
833; (1933) Or. Oas. 1493; 35 Or. L J 508; 6 R O 381. 

(2) 38 O W N 108; 155 Ind. Oas. 584; A I R 1934 Oal. 
7; (1934) Or. Oas. 23; 7 R O €00. 

(3) (1916) 2K B658; 886 LJ K B28; 115 L T453; 
80 J P 446; 25 Cox. O O 524; 608 J 696. 


PATNA KIGH COURT 
Appeal No. 128 of 1939 
February 7, 1940 
ROWLAND AND CHATTERJI, JJ. 
SAMPAT LAL AND OTABRS—PLAINTIPFS 
— APPELLANTS 

: versus 

KALURAM BRIJMOHAN AND OTHERS 
_ —DEBANDANTS— RESPONDENTS 

Jurisdiction—Cause of action—Plaintiffs residing 
and doing business at Saran having transactions 
with defendant residing and doing business in Bom- 
bay—Plaintiffa mortgaging certain property in Saran 
for money due to defendant—Defendant bringing 
mortgage suit in Bombay and obtaining decree— 
Plaintiffs suing at Saran for declaration that decree 
of Bombay Court was nullity and fraudulent—Oourt 
at Saran held had no jurisdiction to try case. 

The plaintiffs were residents in the District of 
Saran carrying on cloth business in the town of 
Ohapra and they had transactions with the defend- 
ants'who resided and ordinarily did business in 
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Bombay. The plaintifis and the defendantsgrecut- 
ed a simple mortgage .bond hypothecating some im- 
movable properties in the District of Saran for the 
payment of debts due from them to the defendants, 
Thereafter the defendants brought a mortgage suit 
on the original side of the High Oourtat Bombay, 
obtained a preliminary decree ex par? and through 
their attorneys sent to the plaintiffs a notice inti- 
mating that the High Oourt at Rombay would be 
moved on a certain date for certain reliefs in the 
matter of sale of the mortgaged properties. The 
plaintiffs filed a suit fora declaration that the dece 
ree obtained at Bombay was illegal, fraudulertt and 
a nullity and was liableto be set aside and for an ~ 
order to set aside decree: 

Held, that the place where the plaintifis' cause of 
action arose was Bombay and the Subordinate Judge 
at Saran had no jurisdiction to try the case 
Umrao Singh v. Hardeo (1), 24 Ind. Oas. 978 (2) and 
75 Ind. Cas, 469 (3), relied on. 


A. from original order of the Sub-Judge, 
Saran, dated May 5, 1939. 


Messrs, Sarjoo Prasad and Jaleshwar 
Prasad, for the Appellants. 


Dr. Sir Sultan Ahmad, Ohowdhury Mathura 
Prasad and Mr. Ajit Kumar Mitter, 
for the Respondents. 


Rowland, J.—The appellants are plain- 
tifs whose plaint was returned on May 5, 
1939, for presentation to the proper Court 
on the ground that the Subordinate Judge 
of Saran in whose Court the suit had been 
instituted had no territorial jurisdiction to 
entertain it. The correctness of that order 
isthe only point for consideration in the 
appeal. The facts leading up to the suit are 
that the plaintiffs along with the pro forma 
defendants are residents in the District of 
Saran carrying on cloth business in the town 
of Ohapra and that they had transactions 
with the defendants first party who reside 
and ordinarily do business in Bombay. The 
plaintiffs and the defendants first party 
executed in 1935 a simple mortgage bond 
hypothecating some immovable properties 
in the District of Saran for the payment of 
debts due from them to the defendants first 
party. Thereafter tha defendants first party 
brought a mortgage suit on the original side 
of the High.Court at Bombay, obtained 
@ preliminary decree ex parte and through 
their attorneys sent to the plaintiffs a notice 
which the- latter received on March 15, 
1939, intimating that the High Court at 
Bombay would be moved on March 21, 
1939, for certain reliefs in the matter of 
sale of the mortgage properties. The plain- 
tiffs filed the present suit on March 17, 
1939. The prayer is fora declaration that 
the decree obtained at Bombay is illegal, 
fraudulent and a nullity and is liable to be 


_set aside and for an order to set aside the 
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decree” There was alsoa prayer for interim 
injunction, but that has been disallowed by 
the Court below and is not pressed for in 
the appeal. 

It is contgnded that the Bombay High 
Court had no territorial jurisdiction and 
therefore the decree obtained there is a 
nullity. The Contention was based on the 
fact that the present plaintiffs, defendants 
of the mortgage suit, did not reside in Bom- 
bay, nor according to them did the cause of 
action wholly or in part arise in Bombay. 
The suit being on a mortgage should, it is 
said, have been instituted in the Oourt 
having territorial jurisdiction in the place 
where the mortgaged property is situated. 
These matters are not sufficient to give a 
cause of action for asuitinstituted in Ohapra 
unless some event taking place within that 
District is a part of the cause of action. As 
for the question whether the Bombay High 
Court had territorial jurisdiction, that is 
not a matter which can be canvassed here 
except in a suit which the Court has juris- 
diction to entertain. Therefore the point for 
decision here is not whether the Bombay 
High Court had territorial jurisdiction over 
the previous suit, but whether the plaintiffs 
have set up a cause of action entitling them 
to sue in Ohapra and it is argued that they 
have such a cause of action arising out of 
two matters, first that as stated in para. 5 
of their plaint the plaintiffs received a notice 
on March 15, 1939, from the attorneys of 
` they first party defendants: secondly, that 
the decree was obtained by fraudulent sup- 
pression of summons and this must be cone 
sidered to be done in Chapra because the 
summons if it had been duly served ought 
to have been served in Chapra. 

It seems to me that the receipt of notice 
on March 15, 1939, from the attorneys for 
the defendants is no part of the cause of 
action for the suit at all and cannot pose 
sibly change the value of the trial. The 
cause of action set up for the suit was the 
fraudulent obtaining of the decree and this 
was a matter which was done in Bombay. 
As for the suppression of the process, the 
plaint gives no particulars as to how, when 
or where this was done. It was, wemay supe 
pose, the duty of the Bombay High Court to 
Cause a notice to be sent for service on the 
plaintiffs in Chapra. By what contrivance 
this duty was not fulfilled has not been at 
all disclosed in the plaint. Whether the 
fraud was committed in Bombay by not 
issuing any notice at all or whether the 
notice was made away with on the way to 
Chapra or whether it was suppressed through 


HORMUSJI Vv, EMPEROR (NAG.) 


153 . 


the process-serving staff in Saran’ District, 
all is in the air. It is impossible to say that 
the plaintiffs have in their plaint made any 
definite allegation which can constitute a 
cause of action arising in the Saran District. 
It may be pointed out that this is not a case 
in which execution has been taken out by 
attachment of any property or any similar 
overt act or issue of process within the 
District in which the suit is instituted. 
Whatever has been decided in cases of that 
kind may therefore be distinguished from 
the case before us, Here, I would follow the 
decisions in Umrao Singh v. Hardeo (1), 
Dau Dayal v. Munna Lal (2), and in this 
Oourt in Benares Bank Ltd. v. Surendra 
Narain Singh, 75 Ind. Oas, 469 (3), and hold 
that the place where the plaintiffs’ cause 
of action arose was Bombay and the Sub- 
ordinate Judge was right in directing the 
plaint to be returned for presentation to the 
proper Court. The appellant should pay 
the costs of the contesting respondents. 


Chatterji, J.—I agree. 


D. Order accordingly. 


(1) 29 A 418; 4 A LJ 392;A W N 1907, 112, 

(2) 36 A 564; 24 Ind. Cas, 978 AIR 1914 All. 93; 
12 A LJ 955, 

(3) 75 Ind. Oas, 469; A I R 1924 Pat. 831, 
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NAGPUR HIGH COURT 
Miscellaneous Oriminal Case No. 96 of 1939 
January 31, 1940 


Geuse, J. 
HORMUSJI HARJIBHOY OHINOY— 
APPLICANT 
versus 
EMPEROR—Upposits PABTY. 

Criminal Procedure Code (Act V of 1893), s. 526— 
Deputy Commissioner of district though having no 
personal feeling against accused, taking prominent 
part in prosecution —Possibility of his being examin- 
ed as witness for prosecution—Case should be trans- 
ferred to another district. 4 

It was evident that the Deputy Commissioner had 
been involved in the case to an unusual degree, He 
was perfectly within his rights as head of the dis- 
trict, and no doubt thought it his duty to investi- 
gate alleged scandals and see that the wheels of 
justice were set in motion. The result, however, in 
this case had been that it was he himself who 
lodged the first information report and that he would 
have to be examined as a witness for the prosecution. 
There was no personal feeling on the partof the 
Deputy Commissioner against the accused, There 
was no ground for attributing bias to him against 
the accused : 54 

Held, that it would, be somewhåt embarrassing to 
the trial Magistrate to have his Deputy Oommis- 
sioner as a witness before him, especially when the 
accused was inclined to criticisethe manner of the 
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investigation made against him. The case, there- 
fore, was fit one for being transferred to another 
district. 6 Ind. Oas. 874 (1), 151 Ind. Cas, 1003 
(2) and 17 Ind. Cas. 567 (3), relied on. 

Misc. Cr. C. Application for transfer of 
Oriminal Case No. 59 of 1939 from the 
Court of the Sub-Divisions! Magistrate, 
‘Warora, to another district. 


Mr. T. J. Kedar, for the Applicant. 
Mr. W. C. Dutt, Advocate-General, for the 
Orown. 


*Order.—This is an application by one Hor- 
musji Harjibhoy Ohinoy for transfer from 
Chanda to another district of the criminal 
case proceeding against him under s, 409, 
I. P. C., in the Court of the Sub-Divisional 
Magistrate, Warora. The grounds alleged are 
that the Deputy Commissioner and District 
Magistrate, Chanda, has shown personal 
bitterness against the applicant and has 
taken such a prominent part in the enquiry 
and institution of these proceedings that 
the applicant apprehends that he would 
not have a fair trial at the hands of any 
Magistrate subordinate to this District 
Magistrate. 

The existence of any personal feeling on 
the part of Mr. Nagarkatti against this 
accused, has been refuted by the former in 
his detailed reply to the application for 
transfer. I have_no doubt that the appli- 
cant is wrong in attributing any bias to the 
Deputy Commissioner and also in thinking 
that he would not be fairly tried. At the same 
time, it is evident, and indeed admitted, 
that the Deputy Commissioner has been iz- 
volved in this case to an unusual degree, 
He was perfectly within his rights as head 
of the district, and no doubt thought it his 
duty to investigate alleged scandals and 
see that the wheels of justice were set in 
mction, The result, however, in this case 
has been that it was-he himself who lodged 
the first information report that he will have 
to be examined as a witness for the prosecus 
tion. It would, no doubt, be somewhat 
embarrassing to the trial Magistrate to have 
his Deputy Commissioner as a witness bee 
fore him, especially when the accused is in- 
clined to criticise the manner of the in- 
vestigaticn made against him, The learned 
Advocate-General candidly admits that from 
this point of view heis unable to argue 
against the application, 

In Emperor v. Wahid Ali Khan (1) there 
was a very similar case in which the Dis- 
trict Magistrate had taken a keen personal 


5 a. A 643; 6 Ind. Cas. 874;7 ALJ 8135110r. L 
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interest in the matters leading upto the 
trial and had himself instituted the proceed- 
ings and was more or less convinced of the 
applicant’s guilt. The case was transferred 
beyond the district, although it,was remark- 
ed that there was no doubt whatever that 
the District Magistrate was, moved by the 
very best intention and desired only to see 
that wrong-doers were punished, Deo Dutt 
Bharti v. Emperor (2) is also referyed to. 
In Emperor v. Ram Kishan Das (3) it was 
even held that the refusal of the District 
Magistrate to grant an interview and the 
cancelling of the accused's license for arms 
were enough to create a reasonable appre- 
hension in the accused's mind. 

I hold that the present case ought to be 
transferred. The applicant lives at Warore, 
and probably g number of witnesses also 
belong that place, which is almost as close 
to Wardha as it is to Chanda headquarters, 
The transfer of the case to Wardha will 
therefore not entail very much extra ex- 
pense, and that is the most convenient dis- 
trict to which to send it. Itis therefore 
transferred to the District Magistrate, 
Wardha. with power either to try it himself 
or to transfer it to one of his Fifst Olass 
Magistrates competent to try it. 


D. Application allowed. 


(2) AIR 1934 Oudh 452; 151 Ind. Oas. 1003; (1934) 
Or. Oas. 1311; 11O WN 1193; 19340 L R 788; 35 
Or. L J 1483;7 RO 154. 

(3) 35 A 5; 17 Ind. Oas. 567; 10 A LJ 357; 13 Or. 
L J 823. 


MADRAS HIGH COURT 
Original Side Appeal No. 48 of 1938 
August 8, 1939 
Leaon, O. J. AND KUNBHI RAMAN, d. 
Messrs, AHMAD BUX ALLA JOVAYA— 
APPELLANT 
versus 
FAZAL KARIM—RESPONDENT 

Letters Patent (Madras), cl. 12—Posting of offer 
or despatch of offer by telegram from particular 
place, if can be regarded as part of cause of action— 
Notice of rejection must be taken to hare been given 
in place where letter is received. 

The posting ofan. offer or the despatch by tele- 
gram of an offer from a particular place cannot be 
regarded as part of the cause of action. Thé offer 
is made at the place where it is received and if it 
is made by post or telegram the place of despatch 
is not a material factor.. Similarly, the notice of 
rejection must be taken to have been given in the 
place where the letter was received, The place of 
rejection is not material, 145 Ind. Cas, 998 (2), fol- 
lowed, 134 Ind, Cas, 65 (1), explained. - 

O.S. A. from the judgment and order 
of Mr, Justice Gentle, dated April 22, 1938. 
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Mr Pocker, for the Appellant, 


Mr. K. Narasimha Iyer for Mr. K. N. 
Viswanathan, for the Respondent, 


Leach, Q. J.—The question raised in this 
appeal is whether a cause of action arose 
in part within the original civil jurisdiction 
of this Court.” The appellants are a firm of 
hide merchants carrying on business in 
Hyderabad Sind. On April 21, 1937 the 
appellants telegraphed to the respondent, 
who is a merchant carrying on business at 
Madras and at Madhavaram, offering to sell 
him 5000 sheep hides of a certain quality 
at the price of Rs, 128 per 100 skins, 
delivery to be given at the railway station 
in Hyderabad. The respondent by a tele? 
gram of the same date made a counter offer. 
He informed the appellants that he was 
prepared to accept the hides at the price of 
Rs. 120 per 104 skins. This counter-offer 
was accepted by ihe appellants by telegram 
the next day, On May 4, 1937 the appel- 
lants made an offer ta the respondent in 
respect of another parcel of hides but of a 
different quality at the price of Rs. 80 
per 100 skins. Here again, the respondent 
made a counteroffer, On May 5, he 
telegraphed saying that he was prepared 
to buy: at the price of Rs. 75 per 100 skina. 
This counter-offer was accepted by the 
appellants bya telegram despatched from 
Hyderabad on May 7. The prices given 
were F. O. R,, Hyderabad Railway station 
and therefore the respondent under the 
terms of the contract was bound to take 
delivery at Hyderabad. This was not 
convenient and at the respondent’s request 
the goods were forwarded to Madras via 
Karachi through a firm of forwarding 
agents. The arrangements in this con» 
nexion must be taken to be the arrange- 
ments of the respondent, Both consign- 
ments duly arrived in Madras and were 
taken by the respondent to his tannery at 
Madhavaram, where they were unpacked 
and inspected, The respondent considered 
that the goods were of inferior quality and 
he decided to reject them, which he did by 
a letter posted from Madras, The appels 
lants denied that the goods were of inferior 
quality and refused to take them back. 
The result was that a.suit was filed on 
the original side of this Court by the rese 
pondent for damages for breach of con 
tract. 

In the plaint the respondent averred that 
part of the cause of action arose in Madras 
“where the offers,were made, wherefrom 
the sum of Rs. 7,500 was remitted to the 


defendants and the breach of the condition” 


of the goods was ascertained and the goods. 
were rejected.” Under cl. 12 of the Letters 


Patent the Oourt has jurisdiction to try a. 


suit in which the cause of action partly 
arises within the local limits of the ordinary 
civil jurisdiction of the Court, provided 
leave is first obtained. The respondent ape 
plied for,and obtained leave to file the suit. 
The appellants, having been served with. 
the summons, asked for the revocation of 
the order granting leave, Tho application 
was heard by Gentle, J., who rejected it. 
The appeal now before us is from that order, 
The learned Judge held that the case fell 
within the decision of the Oaleutta High 
Court in Engineering Supplies, Ltd. v. 
Dhandhania and Co, (1) which he considered 
was not in conflict with the decisions of this 
Court in The National Insurance Co. Ltd.. 
of Calcutta v. Seethammal (2) and Kamisettt 
Subbiah v. Venkataswamy (3). As I do not 
share the opinion that the decisions of the 
two Oourts are in harmony it will be necese 
sary to examine these cases, but before 
doing so, I consider it desirable to refer to 
two English decisions which have bearing 
on the appeal, 

The first of these cases is Read v. Brown 
(4) in which the Court of Appeal (Lord 
Esher, and Fry and Lopes, DL, JJ.) defined 
“cause of action” as comprising every fact, 
which if traversed, it is necessary for a. 
plaintiff to prove to entitle him to succeed, 
This definition has found general accept- 
ance. The second case is Clarke Brothers 
v. Knowles (5) in which it was held that 
where a contract is made by an offer and 
acceptance sent through the post between 
parties residing in different county Court 
districts the posting of the offer is not part 
of the cause of action within the meaning 
of a, 74, County Courts Act. ‘That section 
corresponds with cl. 12 of the Letters Patent 
of this Court. Under it an action or matter 
may be commenced by leave of the Judge 
or Registrar in the Court in the district of 
which the action or claim “wholly or in 


part arose,” In that cage the plaintiffs, who. 


carried on business at Weat Hartlepool, 
bought from the defendant, who carried on 


business at Croydon, a quantity of glass 
(L) 58 O 539; 134 Ind. Oas.65; A I R 1931 Cal, 659; 
Ind. Rul. (1931) Oal. 769. 


(2) 65 M L J455; 145 Ind. Oas. 998; A IR 1933. 


an 764; 38 LW 504;6R M181; (1933) M W N 
37. 
(3) 27 M 355. 


250; 37 W R 131 


55. 
(4) (1889) 22 Q BD 128; 58L F Q B 120; 60 LT 
; 131. 
(5) (1918 1K B 128; 87 L JK B189; 118 L T 
253. 
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and scrap wire. The contract was made 
entirely by correspondence through the 
post, The defendant failed to deliver the 
goods and the plaintiffs instituted a suit in 
the West Hartlepool County Oourt having 
first obtained leave under s. 74, Oounty 
Courts Act. It was contended by the plaine 
tiffs that inasmuch as their offer which the 
defendant accepted was made in, a letter 
posted in West Hartlepool part of the cause 
of action arose there, Lawrence and Lush, JJ. 
were emphatic in their opinion that the 
posting of the offer was no part of the cause 
of action. Lawrence, J. said : 

“The making of an offer is part of the cause of 
action, but an offer is made where it is received, 
and that in this case was at Oroydon,” 

The words of Lush, J. were: 

“The material question is not where the offer 
was sent from but where it was made, and the 


‘making of the offer is proved by showing that it was 
received." 


I will now turn to the decisions of this 
Court referred to by Gentle, J, In The 
National Insurance Co. Ltd. of Calcutta v. 

Seethammal (2) the question for decision 
’ was whether a contract of insurance had 
been effected in Madras or in Oaleutta. The 
propsel for a policy was made in Madras 
through a local agent who had no power to 
accept it. It could only be accepted at the 
office of the insurance company in Caleutta, 
‘The proposal for the policy was posted from 
Madras and it was contended that the con- 
tract must therefore be deemed to have 
been made here. The Court negatived this 
contention and relying on Clarke Brotkers v. 
Knowles (5) held that an offer made through 
post is made in the place where the offer is 
received. The case in Kamisetti Subbiak 
v' Venkataswamy (3) was one under the 
Oivil P. O. 1882, and is not really in point. 
‘Under that Code a suit had to be filed in 
the Court within whose jurisdiction the 
eauge of action arose; or, all the defendants 
at the time of the commencement of the 
‘suit, actually and voluntarily resided, or 
carried on business, or personally worked 
for gain; or any of the defendants, at the 
time of the commencement of the suit, 
actually and voluntarily resided, or carried 
on-business, or personally worked for gain; 
‘provided that in the last case the leave of 
the Court was given; or the defendants 
who did not reside, or carry on business or 
‘personally work for gain, acquiesced in the 
institution of the suit. There were three ex- 
planations to the section. The third explana- 
tion stated that in suits arising out of cone 
‘tract, the cause of action arose within the 
meaning of the section at the place where 
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the contract was made, or the place Snare the 
contract was to be performed or performance. 
thereof completed, or the place wherein pere 
formance of the contract any money to which 
the suit related was expressly or impliedly 
payable. Thecorresponding section in the 
present Code, s. 20, followed the lines of the 
Letters Patent and says that a suit shall be 
instituted in a Oourt within the local limite 
of whose jurisdiction the cause of action, 
wholly or in part arises. It was held in 
Kamisettt Subbiah v. Venkataswamy (3), 
that the contract was made in Madras, 
where the pleintifi's proposal, sent by post, 
came to the knowledge of thp defendants 
and where the defendants’ acceptance was 
posted. What the Court had to decide was 
where the cause of action arose, not whe- 
ther it arose partly in one place and partly 
in the other, afd on the facts of the case it 
came tothe conclusion that it must be deem: 
ed to have arisen in Madras. 


The question. in Engineering Supplies Ltd. 
v. Dhandhania and Co. (1), was whether the 
Calcutta High Court had jurisdiction to try a 
suit for breach of contract made between a 
Calcutta merchant and an English com- 
pany for the supply of goods, The offer 
was made by cablegram to London from 
Oaloutta and accepted by cablegram from 
London. In accordance with the terms of 
the contract the goods were sent to Oalcutta, 
but they were rejected because they were 
said not to be of the specified quality. It 
was held by Rankin, O. J. and Ghose, J. 
that the Calcutta High Court had jurisdic- 
tion to try the suit as part of the cause of 
action arose therein, The respondent in the 
present case has laid great stress on the 
following passage in the judgment of Rane 
kin. O. J.: < 

“There remain two matters on which the plaint- 
iff can rely in contending thata part of the cause of 
action took place in Calcutta. One is that his 
offer was sent from Oalcutta by a cable to London, 
and the other is that he rejected the goods which 
he did by sending the defendants a communication 


from Oalcutta or by informing their representative 
in Oalcutta.” 


The learned Ohief Justice did regard the 
making of the offer by cable from Calcutta 
as part of the cause of action and the rejec- 
tion of the goods in Oalcutta as also a part 
of the cause of actign. Thereis only one com- 
mon factor in that case and the case now 
before us and that is.that the suit was insti- 
tuted in the place from which the accepted 
offer was sent. The other facts are very 
different. The contract in the Oaleutta 
case was a0., I.F. contract under which 
the goods had to be delivered in Calcutta. 
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In thépresent case the contract is a F. O. 
R. contract under which the sellers were 
bound to deliver only at the Hyderabad 
Railway Station. I may say in passing that 
in the present case we have only been 
asked to hold that the Oourt has jurisdic- 
tion because the offers were made from 
here and the goods were rejected from 
here. No point has been made of the fact 
that money was remitted from here to 
Hyderabad in payment of the goods. With 
the greatest respect for what was said in 
Engineering Supplies, Ltd. v. Dhandhania 
and Co.({1), Lam unable to agree that the 
posting of an offer or the despatch by tele- 
gram of an offer from a particular place can 
be regarded as partof the cause of action. 
The making of the offer has to be proved 
in order to entitle a plaintiff to succeed in 
sucha case as this, but the offer is made 
at the place where itis received and if it 
is made by post or telegram the place of 
despatch is not a material factor. The case 
in Clarke Brothers v. Knowles (5), apparent» 
ly was not considered in Engineering Sup- 
plies, Lid. v. Dnandhania and Co. (1). As 
I have indicated it was considered and ace. 
cepted in The National Insuranee Co. Lid, 
of Calcutta V. Seethammal (2) and that being 
a decision of a Bench of this Court is bind- 
ing on us. For the reasons indicated I hold 
that part of the cause of action in this 
case did not arise in Madras by reason of 
the fact that the respondent sent from here 
his offers by telegram. 

The only other point to be considered is 
that with regard to the rejection of the 
goods, The rejection does undoubtedly form 
part of the cause of action, but if the place 
of rejection is material it was not at Madras. 
It was at Madhavaram where the goods 
were sent for examination. The respondent 
had to communicate his decision to the 
appellants, but the fact that he did so 
through a letter posted in Madras did not 
make Madras the place of rejection. The 
notice of rejection must on the authority in 
Clarke Brothers v. Knowles (5), be taken to 
have been given in Hyderabad where the 
letter was received. In my opinion, the 
place of rejection was not material. In 
order to succeed the respondent bas not to 
show where he rejected the goods, but that 
he was entitled to reject them because 
they were not of contract quality, It follows 
that in my judgment, the causeof action 
did not arise evenin partin Madras and 
consequently the Court has no jurisdiction 
to try the suit. Ip these circumstances the 
appeal must be allowed andthe permis- 
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sion to sue in this Court revoked. The 
plaint will accordingly be taken off the 
file of the Original Side. The appellants 
are entitled to their costs here and below. 


Kunhi Raman, J,—I agree with my 
Lord, 


Neb. Appeal allowed, 


CALCUTTA HIGH COURT 
Oriminal Revision No. 196 of 1940 
April 17, 1940 
DeRBYSHIRE, O. J, AND BARTLBY, J. 
KHURSHED AHMED AND orarrs— 

Acouskp—PETITIONERES 
VveETSUS 
AMANULLA-—OompiainantT—Oprposits 
Party 

Criminal Procedure Code (Act V of 1898), s. 197 
(1)—Prosecution of member of Debt Settlement Board 
under 3, 161, Penal Code (Act XLV of 1860), for 
recetving bribe for showing favour to a party before 
Board—Sanction, if necessary. 

Where a member of a Debt Settlement Board 
under the Ben. Agri. Debtors Act, is prosecuted 
under s, 161, I. P. O., for receiving illegal gratifi- 
cation for the purpose of showing favour toa party 
before the Debt Settlement Tribunal è. e. for the 
purpose of doing something other than their duty or, 
in other words for turning their backs on their duty, 
if cannot be said that he was accused of an offence 
alleged to have been committed by him while acting 
or purporting to setin the discharge of his official 
duties, No sanction to prosecute him is necessary 
under s. 197 (1), Criminal P. 0. 


Mr. Radhikaranjan Guha, for the Peti- 
tioners. 


Mr. Lalit Mohan Sanyal, for the Crown, 


Messrs. Sudhansu Sekhar Mukherjee and 
Hamidul Hug, for the Opposite Party. 


Derbyshire, C. J.—The two petitioners 
have been prosecuted under s. 161 and 
ss. 161/109, I. P.C. that is to say, for re» 
ceiving or agreeing to receive bribes or 
illegal gratifications as a motive or reward 
for doing or forbearing to do any official 
act or for showing or forbearing to ehow, 
in the exercise of his official functions, 
favour or disfavour to any person, or for 
rendering or attempting to render any 
service or disservice to any person. The 
petitioners have obtained a rule nisi to have 
these proceedings quashed on the ground 
that the previous sanction of the Local 
Govt, alleged to be necessary under s. 197, 
Oriminal P. O., had not been obtained. The 
applicants are members of a Debt Settle- 
ment Board under the Ben, Agri. Debtors 
Act, and as such, itis their duty to adjust 
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cor assist, in adjusting the debts between 
agricultural debtors and their creditors as 
to the amount to be paid. It is alleged that 
they have received bribes in order that 
they might show improper favour towards a 
‘party appearing before the Board. Under 
s. 49, Ben. Agri. Debtors Act, the Ohairman 
and the other members of the Debt Setitle- 
ment Board are deemed to be pyblic ser- 
vants within the meaning of the I P.O, 
By's.4 the Local Govt. may, at any time, 
for reason to be recorded in writing, cancel 
the appointment of the Ohairman or any 
other member of the Board. 

Section 197 (1), Criminal P. O., provides 
that when any public servant who is not 
removable frora his office save by or with 
the sanction of the Local Govt. or some 
higher authority is accused of any offence 
alleged to have been committed by him 
while acting or purporting to act in the 
discharge ot his official duties, no Court 
shall take cognizance of such offence except 
with the previous sanction of the Local 
Govt. It is contended that sanction was 
necessary here, Assuming that bribes have 
been paid or agreed to be paid for the 
purpose of showing favour to a party before 
the debt settlement tribunal can it be said 
that the applicants are accused of an offence 
alleged to have beer committed by them 
while acting or purporting to act in the dis- 
charge of their official duties ? The charge 
is taking illegal gratification for the pur- 
pose of doing something cther than their 
duty or, in other words, the allegation is 
that they have turned their backs on their 
-duty and agreed to keep their backs turned 
on their duty in return for an illegal grati- 
fication. I fail to see how a member ofa 
Debt Settlement Board who so turns his back 
on his duty can be said tobe acting or pur- 
porting to act in the discharge ofthe duties 
of a member of the Board of Debt Settlement. 
In my opinion sanction under s. 197 (1), 
Crimmal P. O, was not necessary before 
this prosecution was begun. The applicants 
complain of another matter, namely that 
one of them is charged with having received 
or agreed to receive a bribe of Rs, 15 
on one date and the other a bribe of Rs. 5 
on another date. We think these allega- 
tions shculd be tried separately and should 
form the subject of separate charges and 
so order. With that modification the rule 
is discharged. 


Bartley, J.—I agree. 
5 Rule discharged. 
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PESHAWAR JUDICIAL ee 
SIONER'S COURT 
Civil Revision No. 150 of 1940 

May 31,1940 . 
ALMOND, J.O. 4 

SUKH RAJ SHAH Lala RUP CHAND 
BHA H-—PETITIOŅER 


versus 
Pir GAUHAR SHAH AND oranes— 
RESEONDENTS . 

Provincial Insolvency Act (V of 1920), 3. 28~— Order 
of adjudication—Date of vesting property in Recei- 
ver—Civil Procedure Code (Act V of 1808), s. 73— 
Rateable distribuiton—Decree-holder purchasing 
property in execution of his own decree and setting 
off sale money agtanst his debt~Agplicationa for 
rateable distribution by other creditors, before sale 
—Sale confirmed without disposing of such applica- 
tions—Remedy of other creditors is by separate suit 
under 8. 73. 

Under the provisions of g. 28, Prov. Insol, Act, 
when an order of &djudication is made the property 
of the insolvent vests in the Court or the Receiver 
with effect from the date on which the petition for 
insolvency is made. 158 Ind. Oas. 574 (1) and 159 
Ind Cas, 244 (2), relied on. 

A decree-holder purchased land of the judgment- 
debtor in execution of his decree and he made no 
deposit in connection withthe sale. He set-off the 
sale money against his debt. Prior to the sale, 
three applications for rateable distribution had 
been put in by other creditors. The sale wag even- 
tually confirmed without the applications for rate- 
able distribution having been disposed of: 

Held, that any remedy open to the other creditors 
for rateable distribution was’ by a separate suit 
under s, 73, Civil P. O. 


O. R. from an order and decree of the 
Additional Judge, Peshawar, dated February 
5, 1940. 


Lala Lal Chand, for the Petitioner. 


Sheikh Mohammad Shafi, for Respondent 
No. 1. 


Order.—In execution of his decree for 
about Rs, 5,500 held against M&khan Mal 
and four others Sukbraj, the present peti- 
tioner before me, attached the land of his 
debtors on September 26, 1934. The land 
was sold to him on October 14, 1935 and he 
made no depcsit in connection with the 
sale. He set-off the sale money against his 
debt. Prior to the sale three applications 
for rateable distribution had been putin by 
other creditors of Makhan Mal, etc. and one - 
application was put in two days after the 
sale. The sale was eventually confirmed 
in the name of Sukhraj on September 4,. 
19:6, without the applications for rateable 
distribution having been disposed of, After 
the confirmation of tha sale attempts were 
made by the executing Court to recover the 
sale money from Sukhrajein order to satisfy 
the other petitioners for rateable distribu- 
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tion these efforts were unsuccessful, In 
the meantime on April 23, 1935, i. e, be- 
tween the attachment and the sale the five 
debtors of Sukhraj, describing themselves 
as members, of a firm, applied to be dec- 
lared ingolvents and they were adjudged 
insolvents by the original Court on Decem- 
ber 21,1936. An appeal against that order 
was accepted by the District Judge, 
Peshawar but on an application by two of 
the insolvents made to this Court the order 
of adjudicaticn was restored. Learned 
Counsel who has appeared fcr the peti- 
tioners ' before me contends that that order 
of this OCcur§ referred only to the two in- 
solvents who actually made the application 
for restoration, but in my- opinion, it was 
clearly intended to apply to all five ingol» 
vents andhas been treated as such by the 
Iusolvency Court since theh. The Official 
Receiver then sold the property which had 
already been sold in execution of Sukhraj’s 
decree and Sukhraj applied to the Insole 
vency Court objecting to the sale on the 
ground that it was his exclusive property. 
His application was dismissed both by the 
Insolvency Court and also by the Addi- 
tional Judge to whom an appeal was pre» 
ferred and he has presented the present 
application for revision against those orders. 

The application was dismissed by the 
Courts below on the ground that the sale 
to Sukhraj had not become absolute as it 
had been made without consideration of 
the claims of the rival creditors and also 
because after its confirmation the execu ing 
Court had directed Sukhraj to deposit in 
Court the sale money of the land which he 
failed to do, 'l'ke Appellate Court also refere 
red to the provisions of 8,151, Oivil P. 0, 
It does not appear to me that on the grounds 
stated by the Courts below their order 
could be maintained, for the sale had been 
confirmed in favour of Sukhraj and any 
remedy open to the petitioner for rateable 
distribution was by a separatesuit under 
s. 73, Civil P.C. The order however must 
be maintained on other grounds. Under 
the provisions of e. 28, Pro Iasol. Act, when 
an order of adjudication is made.the pro» 
perty of the Insolvent vests in the Court or 
the Receiver with effect from the date on 
which the petition for jnsolvency is made. 
This is clear from the terms of the section 
itself and is supported by two reported 
cases Jogendra Nath Kundu Vv, Jogneswar 
Mandal, 158 Ind. Cas. 574 (1) and Henry 
Merien v. Official Receiver, Madura, 159 


(1) 158 Ind. Cas. 574, AIR 1935 Oal, 612;620 L 
J 73; 390 W N 1289; 8R O 201; 63 O 176. 
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Ind, Oas. 244 (2). The latter case is based 
on a judgment of the Privy Council re- 
ported in Raghunath Das v. Sundar Das 
Khetri, 24 Ind. Oas. 304 (3), which however 
was a judgment relating to au Insol. Act 
in force before the present Pro. Insol. Act. 
The position of law however can be open 
to no doubt. When the sale to Sukhraj 
was made the insolvents had already lost 
their interest in the property by the fiction 
of law which has been incorporated in s.-28, 
Pro, Insol. Act, and the ratio decidennt 
of thiscase should therefore be that the 
insolvents had at the time of sale to Sukh- 
raj no interest in the property sold and 
that the Official Receiver in whom the pro- 
perty had vested was not a party to those 
execution proceedings. There is one excep- 
tion to the general rule laid down in s. 28 
and thatis contained in s.51 (3) of the Act, 
which protects a bona fide purchaser, It 
cannot however be said in the present 
case that Sukhraj was a bona fide purcha- 
ser, for, before the sale took place he was 
aware of the insolvency proceedings and in 
fact had appeared inthem. For these rea- 
sons I dismiss this application with costs. 
8. Application disntissed. 
(2) 159 Ind, Cas. 244; A I R 1935 Mad. 907;8 R M 


4171. 

(3) 24 Ind. Cas, 304; A IR 1914 PO 129; 41 I A 251; 
42 O 72;180 W N 933; 27 ML J117; 1 L W561; 16 
ML T 204; (1914) M W N 631; 12 A Ld 1166; 16 Bom, 
L R 803; 20 OL J 353 (P O). 





SIND JUDICIAL COMMISSIONER'S 
COURT 
Orjminal Revision AP ranon No. 199 of 
193 


September 15, 1939 
Logo, J. O. AND O'SULLIVAN, J. 
PARSRAM TEKOHND-—APPLIOANT 
versus 
EMPEROR—Obpposire Party, 

Bombay Prevention of Adulteration Act (V of 
1925), s. 4 (t) (a)— Accused selling vinegar produced 
mot by fermentation but by diluting acetic acid with 
water—Held, guilty under s. 4 (1) (a). 

The question whether the particular article sold 
was not of the nature, substance or quality de- 
manded so as to contravene the provisions of s. 4 
(1) (a) of the Act, isa question of fact to be deter- 
mined on the evidence, 

The prosecution examined an analyzer who said 
that “ vinegar’? was the product of fermentation 
or brewing and that the substance sold by the ac- 
cused was “ artificial’ or synthetic vinegar produced 
not by fermentation or brewing but merely by 
diluting acetic acid with water. The defence pro- 
duced no evidence whatever : . 

Held, that the Magistrate was justified in finding 
the accused guilty under s. 4 (1) (a), Bom, Preven- 
tion of Adulteration Act. 
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Or. R. App. to revise the conviction and 
sentence” passed by the Second Additional 
a Magistrate, Karachi, dated May 9, 
1939, 


Mr. Kishinchand H Nagrani, for the Ap” 
Plicant. 
. Mr. Sunderdas Jethanand, for Karachi 
Municipal Corporation. 

Mr. Partabrai D. Punwani, Advocate- 
General, for the Crown. 


O'Sullivan, J.—The applicant is a retail 
shopkeeper in Karachi City. He was con- 
yicted by the Second Additional City Magis- 
trate, Karachi under s. 4 (1) (a), Bom. Pre- 
vention of Adulteration Act 1925, and sen- 
tenced te pay a fine of Rs.5. The case 
against the applicant was that he, on 
January 21, 1939 when asked by a Municipal 
Officer, who was an Inspector, under s, 8 
of the said Act, for a bottle of vingar, sold 
him a bottle marked “Table Vinegar.” On 
the contents of this bottle being analysed 
under the provisions ofthe Act it was certi» 
fied to be “artificial” vinegar. The Analyser 
subsequently explained in giving evidence 
in the case that this vinegar was synthetic 
vinegar produced by diluting acetic acid 
with water and adding some colouring 
matter. Section 4 (1) (a), Bom, Prevention 
of Adulteration Act, lays down that: 

“Any person who sells or causes to be sold or offers 
for sale to the prejudice of the purchaser any article 
of food which is not of the nature, substance or 


quality demanded by or on behalf of the purchaser 
shall be punishable. ....” 


It was apparently the prosecution case 
that it was not permissible to sell as “vinee 
gar” a substance which is not the product 
of fermentation or brewing, it having been 
stated by the Analyser in evidence that 
vinegar was essentially a substance obtained 
by this method. It was the contention of 
the defence that there is no fixed standard 
for vinegar, that there are various varieties 
of vinegar, that the term “vinegar” is not 
restricted toa substance which has been 
produced by fermentation or brewing, and 
that therefore the material sold by the 
applicant cannot be said to be not of the 
nature, substance or quality demanded by 
the purchaser. In this Oourt the same line 
of argument has beén pursued and we have 
been treated to a very full discussion on 
vinegar, its properties and its history. The 
Jearned Advocate for the applicant has re- 
ferred usto a work called “Vinegar; Its 
Manufacture and Examination” (Edn. 2) by 
O. Ainsworth Mitchell, M, A. (Oxon), F, I. O. 
Editor of the “Analyst,” and has parti- 


cularly relied on a passage at 190 tothe. 
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following effect : , 

“Wood vinegar, as its name denotes, is nothing 
more than dilute acetic acid, coloured with ocara- 
mel, and sometimes flavoured by the addition ofa 
small quantity of brewed vinegar. It,has a pungent 
odour of acetic acid, and lacks the aroma of malt 
vinegar, although it is frequently fraudulently sold 
under the name of “malt vinegar.” f 2 

We do not appreciate how this particular 
passage is of assistance to the learned Advo- 
cate. The learned Advocate-Goneral, on the 
other hand, has drawn our attention to an 
issue of the “Analyst,” Vol. 62, No. 734, for 
May 1937, in which at p. 384 there isa 
report of a prosecution at Bow Street Police 
Court by the Westminster City Council of a 
tradesman for selling as vinegar a substance 
which was not malt or brewed vinegar. The 
charge was under s. 2, Food and Drugs 
(Adulteration) Act 1928, which in substance 
is identical with s. 4 (1). (a), Bom. Pre- 
venticn of Adulteration Act 1925. Now the 
vinegar controversy has apparently been one 
of long duration and expert opinion does 
not appear to have been confined to the 
view contended for this case by the pros 
secution. In the case in the “Analyst” refers 
red to abovea number of expert analysts 
were examined on each side. Dr. O. Ains- 
worth Mitchell, F. I. O. was one of the pro» 
secution witnesses and the following is the 
quotation of his evidence: 

“Dr. O. Ainsworth Mitchell, F. I. O„ said that 
he had been associated with the vinegar industry 
for over 35 years. He gave a short history of the 
manufacture of vinegar in this country, which he 
stated, dated back to the early part of the seven- 
teenth century. He would define vinegar as the 
product of the consecutive alcoholic and acetic 
acid fermentations of a saccharine solution derived 
from any source that would produce sugar. Brewed 
vinegar contained, in addition to acetic acid, vari- 
ous other products of fermentation which imparted 
flavour and character. 

In cross-examination, Dr. Mitchell said that 
vinegar, in its original form was sour wine (in 
aigre), which was imported from France and sold 
in this country. Acetic acid, made by processes 
other than fermentation, was used in the manu- 
facture of pickles, its object being to remove the 
brine, The pickles were afterwards placed in malt. 
vinegar, and he agreed that a substantial amount 
of the artificial acid would remain in them,” 

The evidence of other experts for prose- 
cution and defence is quoted as follows a 
p. 385: 

“Mr. E. Hinks, B. Se, F. I. O., Public Analyst 
for the Oounty of Surrey, gave evidence that, in. 
his opinion, vinegar should be the product of 
fermentation, and that a substance made from diluted. 
acetic acid, coloured with caramel, was not vinegar, 
but should be described as ertificial vinegar. 

Dr. E, J. Parry, F. L O., giving evidence for the. 
defence, said that he had been concerned with the 
question of vinegar for about forty yeare. It was 
now possible to get acetic acid in such a state of 
purity that it was used fog making vinegars of 
the type under discussion. There wasa difference 
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in tahoe: between this type of vinegar and malt 
vinegar. Acetic acid had steadily improved until 
they were getting an absolutely pure product, ag 
they had been doing for twenty years at least. It 
had become „so universally recognized over such a 
long period pf time as vinegar-—without any quali- 
fleation—-thet he had definitely abandoned any view 
he might have had when dealing with the thoroughly 
impure wood vigegar. Malt vinegar was more ex: 
pensive and a product of much nicer aroma than 
acetic acid vinegar. 

Mr. W. Lincolne Sutton, F, I, O., Public Analyst 
for Norfolk and Suffolk, and Mr. A.J, Lickorish, 
F. I, O., Public Analyst for the City of London and 
the Metropolitan Boroughs of Lewisham and Stoke 
Newington were of opinion that any preparation of 
acetic acid for dietetic purposes was vinegar. This 
implied that the acid was palatable and pure. 
Vinegar need ‘not necessarily be brewed.” i 

Sir Rollo Graham-Campbell, the Chief 
Magistrate at Bow Street, formulated the 
question for decision thus: “Whether it is 


possible to sell as vinegar a substance which — 


is not malt vinegar and which-is not brew- 
ed.” After discussion on the matter he 
finally came to the conclusion that: 

“Bearing in mind the fact that for some three 
hundred years the substance sold as vinegar was 
the product of fermentation, and that it was 
admitted by the witnesses for the defence that it is 
produced in a way which undoubtedly gives ita 
better aroma and flavour, I have come to the con- 
clusion that it is not permissible to sell as vinegar 
or table vinegar a substance which is not the pro- 
duct of fermentation.” 


This may undoubtedly have been a core 
rect conclusion at the time, and may still 
be, although improvement in methods of 
production and other factors may conduce 
to different opinion. It was sought to argue 
this case as though a point of law were 
involved, It strikes us however that the 
question whether the particular article sold 
“was not of the nature, substance or quality 
demanded so as to contravene the provi- 
sions of s. 4 (1) (a) of the Act, is a question 
of tact to be determined on the evidence. 
In the proceedings at Bow Street Police 
Oourt referred to above, evidence at some 
length on each side was led on the question 
atissue, In this case the prosecution exa- 
mined an analyzer who said that “vinegar” 
was the product of fermentation or brew- 
ing and that the substance sold by the 
applicant was “artificial” or synthetic vine» 
gar produced not by fermentation or brews 
‘ing but merely by diluting acetic acid with 
water. The defence produced no evidence 
whatever. It appears to us therefore that 

on the material before him the learned 

Magistrate was justified in finding for the 
“ prosecution, Moreover the popular concep- 
tion of “vinegar isthat itis a substance 
produced by fermentation, and the learned 
Magistrate had this in mind because be 


190—21 & 22 
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has quoted the definition of vinegar” from 
the Concise Oxford Dictionary as being “an 
acid liquid got from wine, cider,etc,, by 
acetois fermentation and used as condi» 
ment or for pickling.” In our view the 
applicant has not been able to indicate any 
illegality, irregularity or impropriety jù. 
the judgment and finding of the learned 
Magistrate, and the application is dismissed. 


8. Application dismissed. 


ameona pe 


MADRAS HIGH COURT 
Second Appeal No, 674 of 1936 
August 8, 1939 
PATANJALI Basrer, J. 

P, V. KARUPPANAN AMBALAM— 
APPELLANT 

VET3US 
PANDARI SUNDARA RAJA AYYAR— 
RESPONDENT 

Practice—Relief—Suit on title—Relief on strength 
of anterior possession alternatively as independent 
ground of claim, if can be granted when not speci- 
fically asked for. 

When a plaintiff bases his suit ontitle,he can 
claim relief on the strength of his mere anterior 
possession alternatively as an independent ground 
of claim by itself. A decree can be passed on the 
strength of plaintiff's possession even though such 
possession is not specifically made the ground of 
relief in the plaint if the opposite party is not pre- 
judiced to any extent by ‘the new case being 
sprung upon him without any indication thereof in 
the plaint., 163 Ind. Oas, 632 (1), explained. 


S. A. against the decree of the District 
Court, Madura, in A. S. No. 95 of 1934, 


Mr. K. Rajah Ayyar, for the Appellant, > 


Mr. P. S. Narayanaswami Ayyar, for the 
Respondent. 


Judgment.—This appeal arises out of 
a suit brought by the respondent for a 
permanent injunction restraining the appel- 
lant from interfering with his enjoyment 
of the suit property and, in case it was 
found that the respondent was not in pos- 
session, for delivery of possession free from 
tne obstruction of the appellant. The res» 
pondent claimed title under an inam grant 
alleged to have been made to his pradecese 
sors-in-title by the Oarnatic rulers for the 
supply of Tulasi to the Kallalagar Devas- 
tnanam in the Madura District. The res» 
pondent also alleged that in or about the 
year 1916 the trustees of Ramalingaswami 
Mutt falsely set up title to the suit proe 
perties and at the instance of some media» 
tors, the dispute with them was settled by 
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the trustees giving what is described asa 
relase sale deed relinquishing all their 
interest in the suit properties, and recognize 
ing the respondent's title thereto. Since 
then, the respondent claimed to have been 
in possession and enjoyment cf the suit 
properties down to the year 1933 when the 
‘appellant disturbed his pcssession under 
colour of a sale deed obtained by him from 
one Singaram Pillai, The appellané denied 
the title as well as the possession put fore 
ward by the respondent and pleaded that 
the property originally belonged to one 
Narayana Paradesi from whose successorein- 
title he obtained the propersy by sale deed 
dated February 14, 1933. The trial Court 
found that the inam grant put forward by 
the respondent related only to the melwa- 
ram interest in the land but that he acquire 
ed the right te the land itself by virtue 
of the release deed executed by the trustees 
of Ramalingaswami Mutt and thus became 
the full owzer of the suit property. -As 
regards the respcndent’s possession, he held 
that the evidence on record was not suffe 
cient to establish an acquisition of title by 
the respondent by adverse possession if the 
Tespondent was held to have no title 
otherwise, 

On appeal the learned District Judge 
confirmed the finding of the District Mun- 
sif that the inam grant was only of the 
melawaram but disagreed with him on the 
‘question of the respondent’s title. He 
held trat the release deed Ex. B could not 
confer a valid title on the respondent be- 
cause only two out of the four trustees of 
the Mutt executed it, and besides it was 
not shown to have been executed for any 
` -necessary purpose binding on the Mutt, 
He however held that the respondent got 
possession of the properties under Ex. B 
and continued in possession till he was 
disturbed in such possession by the appel- 
lant in 1933 and that the respondent was 
entitled to a decree on the basis of his 
possession irrespective of any question of 
title. As the Mutt was not a party to the 
suit, the learned Judge thought it was 
unnecessary to decide whether the rese 
pondent had acquired title by adverse pose 
session against the Mutt. 

The learned Counsel for the appellant 
taised two contentions before me. First he 
` urged that when a plaintiff bases his Buit 
on title, he cannot claim relief op the 
strength of his mere anterior possession 
even alternatively he could rely upon pos- 
session only as evidence of the title put 
forward by him but not as an independent 
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ground of claim by itself. For thiÑ some- 
what stariling propcsition, he relied aon a 
decision of the Bombay High Court, Govind- 
bhai Lallubhai Patil v. Dahyabhai Natha- 
bhai Patil (1). There the trial Gourt found 
that the plaintiff in that case hèd more or 
less a precarious pcssession for a short 
period and it was with reference to that - 
finding which the learned Judges describe 
ed as tentative that they made their obser- 
vations at p. 205* of tke report. I doe not 
understand that decision as laying down 
what in effect would bes new rule of mise 
joinder not warranted by the provisions of 
the Oivil P, Q. 

The learned Counsel next contended that 
even if it is permissible to put forward 
mere previous possession as a ground of 
claim in the alternative in a suit based 
primarily upon itle, no such case having 
been expressly set up by the respondent 
in this case in his plaint, the learned Diss 
rict Judge erred in law in granting the 
respondent a decree on the basis of hig prior 
possession after negativing the title that 
was specifically set up. The léarned Couns 
sel cited in support of his proposition 
Maikel Servai v. Thumbuswami Servai (2), 
Somasundaram Chetty v. Vadivelue Pillat 
(3), Venkatasami Naick v. Kali Samatan 
(4) and Ramalinga Pandaram vw. Anthoni- 
muthu Vathiar (5) and certain other decis 


‘sions more or less to the same effect. In 


some of these cases the suits were no doubt 
dismissed on the ground that the title set 
up by the plaintiff was not established and 
that no decree could be granted on the 
strength of mere possessicn as no possessory 
title had been put forward in the plaint. . 
But I donot regard these decisions as lay- 
ing down an inflexible rule that under no 
circumstances can a decree be passed on 
the strength of plaintiff's Possession unless 
such possessicn is specitically made the 
ground of relief in the plaint, I -regard 
them merely as illustrations of the salutary 
principle that parties should ordinarily be 
confined to the case raised by them in their 
Pleadings and that no relief should be 
awarded on the basis of a new case not 
disclcsed in the pleadings, The underly- 

GQ) AI R 1936 Bom, 201; 163 Ind, Cag, 632; 38 Bom, 
LR 175; 9R B 38. l 

(2) (1914) M W N 784; 25 Ind. Oas. 934; A I R 1915 
Mad. 74; IL W 853. 

3) 31M 531. 

mH (1916) 1 MW N IÑ; 33 Ind. Oas. 167;A IR 
1917 Mad. 533, 

(5) 66 M L J 358; 148 Ind. Oas. 631; AIR 1934 
Mad: 274, 39 L W 436;6 R M 508; (1934) M WN 


- *Page of A. 1. R. 1936 Bom'—[Hd.] 
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ing | inciple is of course that no party 
stould be taken by surprise but should 
have a fair and adequate opportunity to 
meet the cage of his opponent. Judged by 
this princigle, it cannot be said in this 
case that the appellant was prejudiced to 
any extent by any new case being sprung 
upon him without any previous indication 
thereof in the plaint. In paras, 7 and 8 
of the plaint, after referring to the release 
deed by the trustees of the Mutt and deli- 
very of possession by them, the respondent 
definitely and clearly alleged: 

“From that time till this day the plaintiff him- 
self is enjoying the suit land and is paying the kist. 
etc. due thereon. The patta also has been registered 
in his name. Nobody else had, at any time, any 
right to, or enjoyment of, the said land,” 
and the appellant in para. 8 of his written 
Statement traversed these ,allegations and 
issue No. 5 and the additional issue, 
relating to the respondent's acquisition of 
title by adverse possession and his having 
been ia possession within 12 years before 
the suit also clearly raised the question of 
the respondent’s possession of the suit pro- 
perty.. Evidence was let in by both the 
parties on these iesues and the matter also 
was elaborately considered by both the 
Oourts below. In these circumstances, I 
am unablesto see any ground for complaint 
that the. appellant was prejudiced by the 
decree having been passed on a Dew case 
which the appellant had no sufficient 
opportunity to meet. The respondent's 
learned Counsel has drawn my attention 
to a decision of the Privy Council in Ismail 
Artff v. Mahomed Ghouse (6) where also 
a3 far as could be seen from the summary 
of tne plaintiff's case in their Lordships’ 
judgment the suit had been based upon 
the - plaintiff's title aad n> more pəs- 
sessory title had been specifically put 
forward as such. But allegations of pos- 
session by the plaintiff and his predecese 
sors-in-jnterest had, of course, been made. 
The High Court refused to declare the 
plaintifi’s title under s. 42, Specilic Relief 
Act, though they found that the plaiatiff 
was actually in possession for over six 
‘years prior to the suit, But their Lord- 
ships reversed the decision of the High 
Court and granted a declaration of the 
Plaintif’s title on the strength of his 
possession alone leaving the question of the 
plaintiff's title undecidtd. I am therefore of 
opinion that the decree of the lower Court 
was rightly made and this appeal should be 
dismissed with costs. Leave refused, 

N. 8. ¢ Appeal dismissed, 

(6) 20 O 834; 20 I A 99; 6 Sar, 305 (P 0): 
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ALLAHABAD HIGH COURT 
Second Appeal No, 10 of 1937 
May 7, 1940 
Igsau AHMAD AND Bayspal, JJ, 
RAM DIN SINGH —DeerENDANI— APPALLANT 


versus 
SARJU PRASAD AND oruzRs—PLaIntigr3— 
RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XXT, 
rr. 43,54—Usufructuary mortgage —Mortgagee's rights 
in, is immovable property. : 

A mortgagee's rights in a usufructuary mortgage 
m a immovable property, 122 Ind, Oas, 409 (1), re- 
ied on. 


S. A. from the decision of the Sub-Judge, 
Ballia, dated August 21, 1938. 


Mr, Gopalji Mehrotra, for the Appellant. 
Mr. Damodar Das, for the Respondents. 


Iqbal Ahmad, J.—This is a defendant's 
appeal arising out of a suit for possession 
over Certain hagiats and tenancy plots spe 
cified at the foot of the plaint and for 
Rs. 200 on account of damages. The facts 
that culminated in the suit giving rise to 
the present appeal are undisputed and are 
as follows : The plaintiff-respaadents held a 
simple money decree against one Har 
Narain Singh. Ram Din Singh, defendante 
appellant, also had obtained a simple monay 
decree against Hır Narain Singh, Har 
Narain Singh was mortgagee under certain 
usufructuary mortgage deeds andthe hadis 
ats aod the tenancy plots in dispute in tha 
present litigation were mortgaged with pos= 
session to Har Naraia Singh. Both the plains 
tiff-respondents and the defendant-appellant 
took out execution of their respective de- 
crees and, apart from other zamind iri pro. 
perties, attached the mortgagee rights of 
Har Narain Singh under the five usufruce 
tuary mortgage deeds. Tne zamindari pro- 
perties attached by the plaintiffs and the 
defendant were ancestral properties of Har 
Narain Singh and the executioa was trans- 
ferred to the Collector and the Collector 
fixed October 21, 1929 for tne sale of 
zamindari properties and October 24, 1929 
forthe sale of mortgagee rights. As there 
is no dispute in the present litigation with 
respect to the zamindari properties it is 
unnecessary to state anything about the 
sale of those properties. Ths mortgagee 
rights under the five usufructuary mortgage 
deeds were sold by the Collactor aad ade 
mittedly purchased by the plaintiff-respoa- 
deats in execution of their decree 02 Octo- 
ber 22, 1929. 

Thereafter the same mortgagee rights 
were put to sale by the Court at the in- 
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stance of the defendantappellant on Janu- 
ary 26, 1930 and were purchased by the 
defendant-appellant. It would thus appear 
that the purchase of the mortgagee rights 
hy the defendant appellant was after the 
purchase of those rigbis by the plaintiffs 
at the auction sale held by tke Collector. 
Both tke plaintiffs and the defendant applied 
for mutation in the Revenue Court and that 
Ocurt granted mutation in favour of the de 
fendant-appellant. The plaintiffs then filed 
the suit giving rise to the present appeal. 
The case put forward by the plaintiffs was 
that the mortgagee rights constituted im- 
mcvable property and the Oivil Court- had 
therefore no jurisdicticn to se}l the same. On 
thése allegations the plaintiffs maintained 
that by the purchase made. by them cn 
October 22, 1929, they became entitled to 
the mortgagee rights and that the sale by 
the Civil Court being without jurisdiction, 
the defendant acquired no right with res- 
pect to the mortgagee rights by his pure 
chase of January 26,1930. This contention 
of the plaintiffs was accepted by both the 
Courts below and those Courts decreed the 
plaintiffs’ claim for possession over the pro- 
perties in suit in the capacity of mortgagees 
and for recovery of Rs. 85 on account of 
damages. | 

The deféndant has come up in appeal to 
this Court and it is contended on his behalf 
that the view taken by the Qourts below is 
erroneous. We are unable to agree with this 
contention of the defendant-appellant. The 
decision of the appeal depends on the deter- 
mination of the question whether a mort- 
gagees’ interest in a usuiructuary mortgage 
is an immovable property or movable pro» 
perty. If the mortgagee’s interest under 
such 8 mortgage is immovable property it 
is conceded that the decrees of the Courts 
below are correct. The question was consi- 
dered by a Division Bench of this Court in 
Jang Bahadur v. Bhagat Ram Sheo Prasad 
(L, and it was held in that case that a 
mortgagee’s interest in a usufructuary mort- 
gage isan immovable property within the 
meaning cfr. 89, O. XXI, Civil P. O. To the 
same effect are the decisions of the Calcutta 
and the Bombsy High Courts, The Madras 
High Court has however taken the contrary 
view, 
_ It is no doubt true that a transaction of 
usufructuary mortgage creates the relation 
ora debtor and creditor between the morte 
gagor and the mortgagee. It is therefore 
mn (ne cense correct to say that when the 
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interest of a usufructuary mortgagee 18 sold 
bis rights as a creditor pass from him to 
the auction-purchaser and the debt that is 
due to him stands transferred to the auc- 
tion-purchaser, After the auct¥on-purchase 
the mortgagcr becomes indebted to the 
auction-purehaser. In this elimited sense 
the debt due to the judgment-debtor is sold 
and purchased by the auction-purchaser. 
But the interest of usufructuary mortgagee 
is not that of a mere simple money creditor. 
By the mortgage an interest in immovable 
property is transferred to tbe mortgagee 
and by virtue of that transfer he is entitled 
to ihe possession of immovable property. 
The sale of the rights of a -usufructuary 
mortgagee conveys to the auction- purchaser 
the right to the possession of immovable 
property mortgaged. In other words, the 
sale is not only of the debt due to the 
mortgagee but also of his right to posses: 
sion of immovable property, The property 
sold, viz., the mortgagee rights: is, therefore 
immovable property. It follows that the 
plaintifs acquired good title to the morte 
gages rights by their auction purchase 
of the year 1929 and the sale in favour 
of the defendant-appellant conveyed no 
right to him, For the reasons given above 
we dismiss this appeal with costs. 

8. _ Appeal’ disinissed. ` 


MADRAS HIGH COURT one 
Appeal No. 73 of 1938 
August 17, 1939 
Lzaca, O, J.s anD KUNSI Raman, J. 
MADRAS SOULHERN MAHARATTA Ry, 
Oo., Lrp—APPELLANT 
versus 
P. RANGA RAO—RBSPONDENT 

Master and servant—Servant, dismissal of —Madras 
and Southern Maharatta Ry. Co., rules regulating 
dismissal of servants, rr. 5, 7—Dismissal based on 
conviction—Departmental enquiry, if necessary— 
Conviction subsequently set aside—Servant tf can be 
re-employed, A 

Ifa dismissal of a servant is based on a criminal 
conviction it must be taken to be based on the find- 
ings of the Court. The conviction follows the con- 
clusions arrived at by the Court and when the dis- 
missal is based on a conviction it follows, that the 
conclusions of the Court are accepted, The dismissal 
in such a case cannot be said to be wrongful and 
no departmental enquiry is necessary under note 3 
to r. 7 of the Rules regulating dismissal of servants 
of the Southern Maharatta Ry. Oo. If the company 
had the right to dismiss the servant when he was 
convicted it could not be compelled to take him 
back into its employment when the conviction was 
set aside at some later ae . 

A. from the decree of Gentle, J. in O. 8. 
No. 254 of 1935 dated September 14, 1938, 
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Mers. King aud Partridge, for the Ap- 
pellant, 


Mr, T. S. Srinivasan, for the Respondent. 


Leach, ©. J.—The appellant company 
appeals against a decree passed for the pay- 
ment of Rs 2,987-3-7 in a suit instituted on 
the original side of this Court. The res- 
pondent was in the employ of the company 
as ae station master and claimed damages 
for wrongful dismissal. About the middle 
of 1931, while the respondent was holding 
the position of station master at Narasarao- 
pet, it was discovered that the assistant 
goods clerk* had misappropriated moneys 
collected by him in respect of freight char- 
ges. Itis said that the misappropriations 
amounted to Rs, 15,000, The discovery was 
made as the result of an audit. On the de- 
faleations being discovered, the company 
made a written complaint to the Police. 
The result was that the respondent, the as- 
sistant goods clerk and another employee of 
the company were arrested. They were all 
charged with criminal breach of trust 
and conspiracy under the provisions of 
8, 408 and 120-B, 1, P.O. On his arrest on 
August 24, 1931 the respondent was placed 
under suspension. On October 3, 1938 the 
trial Magistrate convicted all the azcused 
and sentenced the respondent and accused 
No. 3 toone year’s rigorous imprisonment. 
The goods clerk was sentenced to two years’ 
rigorous imprisonment. As the result of 
the conviction the company dismissed the 
respondent from itsservice by a letter dated 
November 11, 1932, The respondent ap- 
pealed against his conviction to the Sessions 
Judge of Guntur, who by a judgment dated 
November 21, 1932 dismissed the appeal. 
The respondent then applied to this Court 
to set aside the conviction and sentence 
under its revisional powers, By an order 
dated November 22, 1933 the petition was 
allowed and the conviction and sentence 
were set aside, On July 17, 1935 the res- 
pondent filed the suit out of which this ap- 
peal arises. In his plaint he claimed 
Res. 6,049:15-0 made up of the following 
amounts: (1) Rs, 1,200 as damages for 
wrongful dismissal, (2) Rs. 100 as damages 
in lieu of one month's notice; (3) Rs. 300 

“being the amount of" a security deposit 
made by the respondent which he said had 
been wrongfully withheld; (4) Rs. 2,449-15-0 
being the amount which it was said the 
company was bound to pay into the com- 
pany’s provident fund for the respondent's 
benefit; and (5)* Rs. 2,000 claimed as ar- 
rears of salary from October 24, 1932 to 
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November 23, 1935. Item No, 1 was aband- 
oned by the respondent in the course of the 
trial. Items Nes. 3 and 5 were disallowed 
by the trial Judge (Gentle, J.,) and his de- 
cision has been accepted. Items Nos. 2 and 4 
were decreed. The company contends that 
the respondent was not entitled in law to ' 
any sum and that the suit should have 
been dismissed. The appeal turns on the 
decision of the question whether the respon- 
dent was wrongfully dismissed. It iscom- 
mon ground that if the dismissal was not 
wrongful the company had the right of 
withholding its contribution from the pro- 
vident fund and that the respondent had no 
right to notice. The respondent was em- 
ployed by the company under an agreement 
in writing. The agreement was embodied 
in a letter which the respondent addressed 
to the agent of the company, Under if the 
respondent agreed to accept service with 
the company upon the terms and conditions 
set out in the letter. It is only necessary 
to refer to the third and the seventh condi- 
tions. The third condition reads as follows: 

“That I hereby bind myselfto obey and abide by 
all the instructions and regulations contained in the 
General Rules for Indian Railways, the subsidiary 
working rules and all regulations in force that affect 
my duties and work and by any further instructions 
that may, from time to time, be issued by any person 
duly placed in authority over me.” 

Tbe seventh condition is this : 

“That I clearly understand that the authority which 
appoints me has the power, for any reason that may 
to him appear sufficient, to dismiss me.” 

The appellant company has framed rules 
regulating the discharge and dismissal of 
its subordinate servants and the submission 
of appeals. Therules deal not only with 
dismissal but also with the discharge of the ° 
employees. It is not necessary to refer to 
the rules relating to discharge as this case 
is merely concerned with the appellant come 
pany's powers of dismissal. The relevant 
rules so far as this case is concerned are 
rr.5 and 7. Rule 5 reads thus : 

“Dismissal—An employee will be liable to be 
dismissed from the service in the following ciroym- 
stances, namely (1) in consequence of his conviction 
by a Oriminal Court, or (2) for serious misconduct, or 
(3) for neglect of duty resulting in, or likely to 
result in, loss to Government orto the railway ad- 
ministration, or danger to the lives of persons using 
the railway.” 

Rule 7 on which the respondent places 


great reliance is in these terms : 
“'Dismigsal—Procedure—TIn all cases where an em- 
ployee is charged with an offence of a nature, which 
jf proved against him, is likely to lead to his 
dismissal, his District Officer shall order a a depart- 


‘? mental enquiry and ifa prima facie case is establish- 
S£ ed, shall forward the proceedings witha copy of the 


employee's service register to the head of his depart- 
ent for decision. At the enquiry a definite charge 
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in writing bhall be framed in respect of each offence 
and explained to the employee, and the evidence 
which he may adduce in his defence shall be recorded 
in his presence, provided that, for special reasons to 
be recorded, the evidence of any witness may be taken 
and recorded otherwise than in the presence of the 
employee. A finding with its grounds shall be record- 
ed on each charge “` f 

There are two notes appended to this 
rule. They read as follows: . 

“l. An order of dismissal operates as a bar to 
re-employmeut in any capacity by this railway and 
shall not be issued unless the employee’s guilt is 
established by clear and conclusive evidence. In 
other cases when there is circumstantial evidence 
asto his guilt, it shall be open to the competent 
authority to consider the question of discharging 
him.” 

“2. The provisions of this rule do not apply when 
it is proposed to issue an order on the strength of 
facts or conclugions established at a judicial trial, or 
when the railway servant concerned has absconded 
with an accusation hanging over his head ” 

It is the respondent's case that he had 
been wrongfully dismissed because there 
was no inquiry held under this rule, and 
this contention was accepted by Gentle, J. 
The learned Judge found as a fact that 
the respondent had failedto carry out his 
duties as station master, that he did not 
faithfully and diligently employ himself in 
the company’s service according to the 
terms of the contract of employment; and 
that he was guilty-of neglect of duty resulte 
ing in a loss to the company and such neg- 
lect of duty amounted to serious misconduct, 
The learned Judge was here referring to the 
duty.cast upon the respondent asa station 
master to control his subordinates at the 
station and inspect their accounts. The 
learned Judge however considered that note 
withstanding these facts the company 
should have held an inquiry before exercis- 
ing its right of dismissal. In his opinion 
the company was not justified in dismissing 
the respondent because it had not heen 
proved before him thatthe dismissal was 
based on the facts or the conclusions estabe 
lished at the trial before the Magistrate. 
The company saysthat the learned Judge 
here mis-interpreted r, 7 and that on a cor- 
Tect interpretation it was entitled to dismiss 
the respondent without an inquiry, As I 
have indicated, the respondent’s dismissal 
took place shortly after his conviction. The 
letter of dismssal is in these terms: 

“You are dismissed from the company’s service from 
August 24,1931 the date you are placed under sus- 


pension; Please note and acknowledge receipt of this 
etter.” 


There can be ho doubt that the dismissal 
was based on the respondent’s conviction, 
This the respondent accepted as being the 
case in the letter which his Advocate wrote 
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before suit and also accepted in his plaint. 
In the letter it was said : 

“My client states that asthe order of dismissal is 
based on conviction by the trial Courg, it ought to 
have been cancelled on my client’s sahita and that 
if you did not want to en4ertain my client any longer 
in service, you ought to have given a month’s notice 
under the rules.” . 

Paragraph 8 of the plaint reads as fol- 
lows : 

“The plaintiff further submits that, as he was dis- 
missed from service owing to the said conviction by 
the Sub-Divisional Magistrate, Narasaraopet, he 
ought to have been re-instated on his acquittal.” 

Therefore itis clearly the respondent’s case 
that be was dismissed because of the convic- 
tion, and that this was so is obvious from the 
course of events. The respondent was 
placed under suspension as soon as he was 
arrested and he remained under suspension 
until he was di&missed, which took place 
on bis conviction. The learned Advocate 
for the respondent contends that the dismis- 
sal by reason of the conviction was not suffi- 
cient to deprive the respondent of the right 
of an inquiry under r.7 of the rules regulate 
ing dismissal. He says that under note 2 
of that rule an inquiry can be dispensed 
with only if the dismissal is based expressly 
on the strength of facts or conclusions estab- 
lished at the trial. But for the conclusion 
of the learned trial Judge on this question I 
should not have regarded this argument as 
a substantial one, With great respect, if a 
dismissal is based on a criminal conviction 
it seems to me that it must be taken to be 
based on the findings of the Oourt. The 
conviction follows the conclusions arrived at 
by ths Court and to base a dismissal on a 
conviction it follows, in my opinion, that the 
conclusions of the Court are accepted. The 
respondent having recognized that his dise . 
missal was based on his conviction I hold 
that he has no case. 

The fact that as the result of revision pro- 
ceedings the conviction was set aside does 
not affect the position. Ifthe company had 
the right to dismiss the respondent when he 
was convicted it could not be compelled to 
take him back into its employment when the 
conviction was set aside at some later date. 
In fact there was no argument to the conte 
rary. In my judgment the respondent was 
rightly dismissed and he is not entitled to 
maintain this suit. I wish howeverto make 
it clear that Tam not holding that the rules 
must be read into’ the respondent's agree- 
ment of service. It is not necessary for the 
purposes of this appeal to decide this quese 
tion. I have assumed that the rules were 
The result is 
that the appeal succeeds and the suit must 
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be dismissed with costs both here and 
below. 
N.S. 
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Appeal allowed. 
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CALCUTTA HIGH COURT 
Crimina] Revisions Nos. 4 and 5 of 1940 
° February 29, 1940 
HENDERSON AND KHUNDKAR, JJ. 
SRI NARAYAN AND ANOTAER— AcovsED— 
PETITIONERS 
versus 
MOHAMMAD ABU SALEH—Comprainant 
— Opposit# Party 

Penal Code (Act XLV of 1869), sa, 486, 485—Mark, 
whether must be exclusive property of anybody, for 
purposes of s. 486—Get-up and general appearance of 
labels of accused, so similar to those used by com- 
plainant on same kind of goods, as to deceive purchasers 
—Accused is guilty under 8. 486—Two persons placing 
with printers, Litho Stone for counterfeiting labels of 
complainant — Their conviction under a. 486 and 
B. 485 read with 8. 109 — Printers acquitted for offence 
under s. 485 —Conviction of two persons under 3, 485- 
109 held uncalled for. 

For the purposes of s, 486, I.P. O., it is not neces- 
sary that the mark in question should be the exclusive 
property of anybody. The only consideration which 
is of importance with reference to the provisions of 
s. 486 is whether themark in question has come to be 
so identified with the merchandise of the person 
using the mark as to be regarded inthe market asa 
distinctive mark to denote that particular mer- 
chandise. [p. 167, col, 2.) 

In order to prove that a trade mark is an imitation 
of the other, it is not necessary that there should be 
a resemblance in everycase. It is sufficient if the 
resemblances are of such a nature as to be calculated 
to mislead an unwary purchaser. Where therefore 
the get-up and general appearance of the labels of 
the accused sre so similar to those of the complainant 
that the class of persons to whom the goods are sold 
would easily be deceived by the appearance of the 
_ accused's labels into supposing that the gdods that 

they were purchasing were thoseof the complainant 
the accused is guilty under s. 486, I. P. O. The 
mere fact that labels more or less similar to that of 
the complainant are used by othersfor the purpose 
of marking packets of the same goods which are not 
the manufacture of the complainant is no answer to 
me gherge made against the accused, [p. 168, cols. 


The two petitioners placed with the two accused, 
an article described as a Litho Stone from which 
certain labels which were trademarks of the com- 
plainant’s goods were to be counterfeited. They in- 
structed those two persons who were printers, to 
make certain alterations in that instrument and to 
print certain labels from the die as altered. The 
alteration was such as to*make the labels finally 
printed a clear counterfeit ofthe lahela of the com- 
plainant. The two accused were acquitted of an 
offence under s. 485 but the two petitioners were 
convicted under a. 486 as well as under s. 485 read 
with s, 109 : 

Held, that as the two petitioners were convicted 
under s, 486, thefurther prosecution of them for offence 
under 8,485 read with s. 109 was uncalled for,- 


Messrs. Carden Noad, H. L. Ganguly and 


187, 


Sudhir Chandra Chowdhury, fòr the Peti- 
tioners. 


Messre. N. K. Basu, Probodh Chandra 
Chatterjee and Bireswar Chatterjee, for the 
Opposite Party. 


Khundkar, J.—Criminal Revision No. 4 
of 1940.—This is a rule calling upon the 
Chief “Presidency Magistrate of Oalcutta 
and the complainant opposite party to 
show cause why the convictions and sen- 
tences passed on the petitioners should not 
be set aside. The petitioners have been 
convicted of an offence under s. 486, J. P. 
O. The case forthe prosecution was that 
they were selling in the market packets 
of biris to which were attached two labels 
which are counterfeits of labels employed as 
a distinctive mark of biris of which the come 
plainant was the manufacturer. In sup- 
port of the rule, it has been argued by Mr. 
Oarden Noad firstly, that the labels which are 
associated with the goods of the complain- 
ant are not trade marks. Now,the defini- 
tion of a trade mark as contained in s. 478, 


I, P. O. isin the following terms: 

“A mark used for denoting that goods are the 
manufacture or merchandise of a particular person 
is called a trade mark,” 


Upon the evidence in the case and the 
learned Magistrate's findings, the complain- 
ant has been using his labels from the 
year 1933 and these lables have come to 
be associated in the market with his goods. 
The labels of the complainant are, there- 
fore, undoubtedly a trade mark. This 
brings us to the second argument advae 
need by Mr. Carden Noad, His conten» . 
tion that the complainant had no exclusive 
right to the labels which he claims as his. 
It seems to us that this contention is 
based upon a misconception. For the pur- 
posee of s. 456, it is not necessary that 
the mark in question should be the exclu» 
sive property of anybody. Whatever 
may be the law with regard to such 
matters as copy right or patents, there 
can be no question that the only considera- 
tion which is of importance with reference 
to the provisions of s. 486 is whether the 
mark in question bas come to be so identi- 
fied with the merchandise of the person 
using the mark as to be regarded in the mar- 
ket as a distinctive mark to denote that parti» 
cular merchandise, The Magistrate has so 
found and his finding is amply supported 
by the evidence. In the third place, 
it has been contended that in any event 
the labels which were attached to the Biris 


which the accused were selling were not 
a 
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counterfeits of the complainant's labels. 
` Counterfeiting has been defined ins. 28, 
I. P.C. in the following way : 

~ “A person.is said to ‘counterfeit’ who causes one 
thing to resemble another thing, intending, by 
means of that resemblance, to practise deception, 
‘or. knowing it. to be likely that deception will 
thereby be practised. 

. Explanation 1.—It je not essential to counter- 
feiting that the imitation should be exact? 

Explanation 2.— When a person causes one thing 
to rekemble another thing, and the resemblance is 
such that a person might be deceived thereby, it 
shall be presumed, until the contrary is proved, 
that the person so causing the one thing to resem- 
ble the other thing intended, by means of that 
resemblance, to practise deception or knew it to be 
likely that deception would thereby be practised.” 

. The ecmplainant’s labels and those which 
the petitioners are convicted cf having used 
are tefore us. They each consist of two 
slips of coloured paper bearing certain 
figures and words which are partly in the 
vernacular ‘and partly in English. Looking 
at these lables side by side, we find the 
resemblance between them to be remark- 
able to a degree. The get-up and general 
appearance of the lables of the accused are 
go similar to those of the complainant that 
it is only by a close scrutiny that the differ- 
ences, euch asthey are, can be detected. 
We kave no doubt in cur minds that the 
class of persons to whom biris aresold would 
. easily be deceived by the appearance of the 
accused’s lahels into suppcsing that the gocds 
that they were purchasing were those of the 
ecmplainant. The question is really a ques- 
tion cf fact and it ia concluded by the 
Magistrate's findinge. It is not necessary 
in the present case tolay down any prc- 
. position of law regarding the extent of 
similarity necessary to establish that one 
article is the counterfeit of another but 
if authority were needed upon such a 
arestion I would refer to the case of 
Emopercr v. Tapidas Durlabhdas (1). In that 
case it was clearly laid down that in order 
to prove that a trade mark is an imitation 
of ihe other, it isnot necessary that there 
should be a resemblance in every case. It 
is sufficient if the resemblances are cf such 
a nature as to be calculated to mislead 
an unwary purchaser. Again in the words 
of Lord Herschell in Hecla Foundry Co., v. 
Walker Hunter & Co. (2), at page £55: 

“It seems to me, therefore, that the eye must be 
the judge in such a case as this, and that the ques- 
tion must be determined by placing the designs 
side by side, and asking whether they are the same, 


or whether the one | is an obvious imitation of the 
other.” 


Finally, Mr. Oarden Noad has referred to 
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the fact that labels similar in size, shape 
and colour are commonly used in the market 
in connexion with the sale of packets of 
biris. This contention, in ourj judgement, 
has no bearing whatever upon tile question 
which we have todecide in this case. It 
mav cr may not be that the use by dealers 
of labels of the kind to which Mr. Carden 
Noad has made reference would amount 
to an offence, But the mere fact that 
labels. more or less similar. to that of 
the complainant are used by others for the 
purprse of marking packets of biris which 
are not the manufacture of the complainant 
is no answer to the charge made against 
the petitioners in the present case. Upon 


the evidence and the findings of the learned 


Magistrate, no less than upon a comparison 

of the complainant's labels with those of 

the accused, we are satisfied that the 

‘conviction of the petitioners must be upheld: 

Upon the question -cf sentence, however, 

we think that the ends of justice will be 

satisfied if we reduce the sentence of 

imprisonment passed upon petitioner No: 

1 to the period aleady undergcne. The 
sentences of fine in the case of both the 
petitioners as also the order of compensetion 

will, however, stand. Petitioner No. 1 must 

surrender to his bai] to pay the fine. 

- Criminal Revision. Case No. 5 of 1940.— 

The two petitioners have been convicted 

under s. 485 read with s. 109,1 P. O. upon 

the allegation that they abetted two 

other persons, Phanindra Mohan Banerji: 

and Tarak Das-Roy who were charged with 

teing in poesession of instruments for the, 
purpose of counterfeiting the complainant's 

trade mark. Those two persons were put 

upon their trial for an offence under s. 485, 

I. P. O., along with the petitioners but they 

were acquitted, and this rule calls upon the 

learned Chief Presidency Magistrate, Cal- 

cutba and the opposite party to show cause: 
why the conviction of the petitioners and the 

sentences passed upon them for the offence 

of abetment should not be set aside, Upon 

reading the learned Magistrate's judgment 

in this cage, we found it difficult to discover: 
what the case for the prosecution was. We 

have been informed by Mr. N. K. Basu,, 
who appears on behalf of the complainant 

opposite party to oppose this rule, that the 

prosecution made the following allegations, 

The two petitioners placed with the two 
accused, who have been acquitted, an article 
described as a Litho Stone from which 
certain labels which were trade marks of 
the complainant’s goods wére to be counter- 
feited. They instructed those two persons 
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who ie Ae to make certain alteratiors 
mo that instrument and to print „certain 
abels from the die as altered. The altera- 
ion was ia p to make the lables finaliy 
yrinted a cled counterfeit of the labels of 
he complainant, We have not found it 
yossible to gather sucha case from the 
momewhat sketchy judgment of the learned 
=iagistrate. The charge against the accused 
Jersons embraced, for some reason best 
snown tothe prosecution, two counts, The 
mirst related to the printing of the com- 
molainant’s labels and the second to the 
sxounterfeit labels. The material finding of 
the Magistrate is contained in one short 
scentence which is as follows: 

“Accused Nos, 3 and 4 at whose instance the articles 


«vere prepared are found guilty ander s. 485 read 
with s, 109, I. P. 0.” 


We do not know to which count ofthe 
ucharge this finding relates. It is impossible 
Mo discover fromthe Magistrate’s judgment 

whether he was convicting the petitioners 
in respect of certain labels printed by the 
other accused which were admittedly the 
trade mark of the complainant, or whether 
he was convicting them with reference to the 
counterfeit labels large numbers of which 


also were proved to have been printed. The’ 


two petitioners are the persons who were 
convicted of an offence under s. 486, I. P. C., 
and with which conviction we have dealt 
in Oriminal Revision Case No. 4 of 1940. 
In all the circumstances of the case, we are 
inclined to think that the further prosecution 
of these petitioners for an offence under 
s. 485 read with s. 103 was, to say the least, 
uncalled for. The convictions and sentences 
passed upon the petitioners. in this case are 
set aside and it is directed that they be 
acquitted. Petitioner No, 1 will be dis- 
charged from his bail. 


Henderson, J.—I agree that the rules 
must be made absolute to this extent and 
have little toadd. The question whether 
the complainant's label is amark used for 
denoting the goods of the manufacture of 
his firm or whether itis the sort of thing 
which is used by everybody dealing with 
bivis in the market is a matter of evidence 
and a question which the Magistrate had to 
decide. There we8 evidence in support of 
his conclusion and it is*possible for us to 
interfere in revision. In the second case in 
which the petitioners were convicted of 
abetment there has been so much confusion 
that it would be quite impossible to uphold 
the convicticn. The prosecution wae in con- 
nexion with two die} which were found in 
the printing press belonging to the principal 


-purpose suggested by the 
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accused. One die was of the complainant's 
label and the other of,the petitioner's label. 
It appears that the prcsecuticn theory is 
that the f-rner was.made for the purpore 
of enabling the other die to be made. The 
other die, of cours3, was used for printing 
the petitioners’ labels, I am bound tosay ` 
that I cannot understand .what‘useful pur- 
pose the *prosecution thought was being 
served by having two charges. The charge 
in relation tothe petitioners die was obvi- 
ously quite enough. i 
Thers is really no evidence which would 
support the prcsecution case with regard to 
the complainant's die. I myself do not‘quite 
see how the printing of the petitioners’ 
labels will in any way be assisted by the 
fact that the complainant’s die was given 
to the press. ‘Whether it was therefor the 
prosecution or 
whether other unknown persons were using 
it for printing copies of the complainant's 
label cannot be anything more thana matter 


‘of speculation. It is, of course, quite easy to 


say that somebody in connexion with the 
petitioners’ firm must have been responsible 
for ordering the printing of their label. On 


‘the prosecution evidence, it is impossible to 


say which of the two petitioners, if either, 
Wes guilty, Tha learned Magistrate has 
convicted them upon the defence evidence 
given by the principal’ accused, This, of 
course, was entirely without justification, 
If the prosecution wished to use this evi- 
dence, they should have tried the abettora 
separately and then used the defence witnes« 
ses a8 prosecution witnesses against the 
abettors so that the petitioners might have 
been able to cross-examine them, There is 
a further confusion in the actual order 
recorded, We do noti know: whether the 
petitioners have been convicted'of both the 
charges or one only and cn what charge this 
sentence has been imposed, It might, of 
course, be possible for the petitioners to be 
legally convicted on a re-trial. I shovld 
certainly not agree to any sucb c-urse. 
Once they have been convicted on the main 
charge unders. 426, there was absolutely 
no point in prosecuting them again on this 
alleged abetment, I further desire to say 
that, in my opinion, they ought not'to “have 
been imprisoned when it has not been shown 
that they have alreadyibeen;' punished for 
this offence. i j 


8. Order'accordingly, 
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* BOMBAY HIGH COURT 
Special Bench 
Oriminal Appeals Nos. 105, 121, 122 and 123 
of 1940 
April 1], 1940 
Bgaumont, O. J N. J. Wanta, MAOKLIN, 
WasscoDEW AND SEN, JJ. 
OHINUBHAI LALBHAT AND OTHERS — 
ACOUSED s 
versus 
EMPEROR— Opposite Party 

Bombay Abkari Act V of 1878), s. 14-B (2)—Power 
of prohibition, if can be extended to public generally 
—Sub-s. (2), if affects rights conferred by Proviso to 
sub-s. (1). 

There is nothing in the Bom. Abkari Act to‘ sug- 
gest that the Legislature contemplated the intro- 
duction of total prohibition of intoxicants as a mea: 
sure of socisl reform. The natural meaning of the 
expression “ any person or class of persons” is a 
person designated by name or description or a class 
of persons designated. The Legislature did not in- 
tend that the power of prohibition might be extend- 
ed to the public generally. : 

The proviso to s. 14-B (1) is clearly a part of 
. gub-s. (1), and it is competent to Govt, under sub-s. (2) 
to prohibit the possession by any person or class of 
persons of foreign liquor asfully as they can prohi- 
bit the possession of country liquor. 


Sir Chimanlal Setalvad, Messrs. S. T. 
Desai, P. A. Dhruva and M. H. Chhatra- 
pati, for the Accused. (in No. 105), 


Messrs, F, J. Coltmen, R. J. Kolah and 
J. I. A, Pinto, for Accused Nos. 1 to 3 (tin 
No. 121), 


Mr. J. I. A. Pinto, for Accused No, 4 (in 
No. 121). i 


Sir Jamskedji Kanga and Mr, R.J. Kolah, 
for the Accused (in No. 122) 

Messrs. S, G. Velinkar and R. J. Kolah, 
for Accused Nos. 2 to 5 (in No. 123). 

Messrs. S. A. Shete and K. S. Daundkar, 
for Accused Nog, 1 to 5 (in No. 123). 

Messrs. M.C., Setalvad Advocate-General), 
C. K. Daphtary and R, A. Jahagirdar, 
Govt. Pleader, for the Orown. 


Beaumont, C.J.—The first of these ap” 
*pealsis from a conviction by the Sessions 
Judge of Ahmedabad of the accused under 
s. 43 (1) (a), Bom, Abkari Act, V of 3872, 
The other three appeals are by Govt. against 
orders of acquittal passed in two cases by 
the learned Presidency Magistrate, Second 
Court, and in the third cage by the learned 
Presidency Magistrate, Fifth Additional 
Court, Bombay, under s. 43 (1) (a) of the 
said Act. All the said appeals raise the 
question whether, in popular language, the 
prohibition policy of the Govt. of Bombay 
is valid. It is necessary to state at the oute 
set thatthis policy was not carried into 

e 
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effect by passing an Act through the Pr 
vincial Legislature, and we are not, there 
fore, concerned to consider in any way th: 
limits of the power of the ah pee Legis 
lature. The policy was introdticed by mean» 
of Notifications by the Govt. of Bom. issuec 
in terms under subes. ‘2) of s.14 B, Bom» 
Abkari Act. A 

In all the cases the notification in ques 
tion was substantiallyin the same” terms» 
It was expressed to bein exercise of the 
powers conferred by subss, (2) of s. 14 B 
and by it the Govt. of Bombay was please 
to prcehibit the possession by any persor 
without a pass, permit or ‘license of any 
quantity of any intoxicants other than» 
those specified in the schedule thereto, in» 
the areas specified in the margin, In the 
case of Appeat No. 105 of 1910 the area» 
specified was the municipal area of Ahmed- 
abad, the Cantonment of Ahmedabad, ani 
27 specified villages. In the other cases the» 
area specified was the town and island of 
Bombay, Bombay Suburban District, and 
that part of the Thana Mahal which is en- 
circled by the Bassein-Thana Creek and the» 
territorial waters appertaining thereto. The= 
question which we have to consider is whe- 
ther those notifications were justified by 
s. 14 B (2), Bom. Abkari Act. 

The Bom. Abkari Act was passed in 
the year 1878, and it replaced earlier legis- 
lation on the subject which had commenced 
with Regn. XXI of 1827. We have been 
referred in detail to the provisions of the 
Act, but we think it sufficient to say that in 
our opinion the object of the Act was prie 
marily to secure abkari revenue, though 
some of the sections, for examples. 17 A 
and s. 35 (2) (g) and (A), show that the Legis- 
lature intended also to confer power to con: 
trol the trade in drink and druga, and to 
obviate abuses which might arise from 
such trades. We find however nowhere in 
the Act anything to suggest that the Legis- 
lature contemplated the introduction of total 
prohibition of intoxicants as -a measure of 
social reform, and it is obvious that such 
introduction would virtually make an end 
ofthe purposes of the Act, That is a con- 
sideration which must weigh with us in 
construing s. 14 B, Turning tos, 14 B, it 
is to be noted that it was incorporated by 
way of amendment, in the year 1912, and 
it is the only section in the Act which 
limits the right to possession of intoxicants. 
The section is in the following terms : 

“14B (1). No person notebeing licensed manu- 


facturer or vendor of any intoxicant or hemp and 
no licensed vendor except as authorized by his 
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icense shall have in his possession any quantity 
of any intoxicant or hemp in excess of such limit as 
the Provincial Government under s. 17 may declare 

we be the limit of retail sale, except under a permit 
‘rom the Collectog : 

Provided that nothing in sub-s. (1) shall extend 

o any foreign liquor, other than dentured spirit, in 
= possession of any common carrier or warehouse- 

an as such, or purchased by any person for his 

ona fide private consumption and not for sale. 

(2) Notwithstanding anything contained in sub- 

. (1) thf Provincial Govt may by notification in 
[ehe Official Gazette prohibit the possession by any 
erson or class of persons, either throughout the whole 
[eresidenes or in any local area, of any intoxicant, 
ither absolutely or subject to such conditions as 

it may prescribe”. 

It has been argued by Sir Chimanlal 
Setalvad on behalf of tha appellant in Ap> 
peal No, 105 of 1910, and his argument 
was adopted by Oounssel in the other cases, 
that sub-s. (2) does not affect the rights 
conferred by the prcviso to sub-s. (1). The 
argument was thatin the proviso the ez- 
pression “sub s. (1)" must refer to the rest 
of the sub-section, since the proviso cannot 
be a proviso on itself, and consequently the 
reference to sub-s. (1) in sub-s. (2) must be 
given a similar meaning. In our opinion, 
there is no force in this argument. The 
proviso is clearly a part of subs, (1), and 
we entertain no doubt that itis competent 
to Govt. under sub-s. (2) to prohibit the 
Possession by any person or class of per- 
sons of foreign liquor as fully as they can 
prohibit the possession of country liquor. 

The only real question appears to us to 
be whether a power to prohibit the posses- 
sion by any person or class of persons either 
throughout the whole presidency cr any 
local areaof any intoxicant justifies Govt. 
in prohibiting possession by the public 
generally, As has been stated, the notificae 
tions prohibit possession by any person, 
and it has not been suggested,—nor do we 
think it could be seriously suggested —that 
the persons forthe time being in Ahmed- 
abad and its Districts, or within the town 
and island of Bombay and the Suburban 
District, who would fluctuate from day to 
day, and indeed from hour to hour, can 
be regarded as a class of persons. Tbe view 
which appealed to the learned Sessions 
Judge of Alimedabad, and which has been 
strenuously pressed upon us by the learn- 
ed Advocate General, is that the words 
“any person” are equiyalent to the words 
“every person” in tke section, as they clear- 
ly are in the notifications, and that, there- 
fore, the whole public may be brought 
within the prohibitigpn, On that construc- 
tion it ie difficult to see what effect can 
be given to the words which appear in the 
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section, but not in the notifications, “or class 
of persons”. 

Tn our opinion, the natural meaning of 
the expression “any person or class of per- 
sons” isa person designated by name or 


description or a class of persons designated. . 


We are satisfied that if the Legislatura had 
intended that the power of prohibition 
might be extended to the public generally, 
it would have so stated in clear language, 
Our attention was drawn to the fact that in 
the amendment of the Abkari Act, Bom. 
Act VI 1939, the expression was used in 
three places “individuals, class of indivi- 
duals, or public generally”. We refer to 
this merely as an illustration of the phraseo- 
logy which the Legislature might be ex- 
pected to have used if it had intended 
sub-s. (2) of s. 14 B to extend tothe public 
generally. 

If we are right in our view that the na- 
turaland preper construction of the said 
sub-section does not entitle Govt, to prohi- 
bit the possession by the public generally 
of any intoxicant, no further question arises. 
The learned Advocate-General has argued 
that the sub-section in question is clear 
and unambiguous in its extension to the 
public generally, but we are quite unable 
to accept that view. The very highest the 
case can be put on behalf of Govt. is to say 
that the words “any person or class of 
persons” are capable of including the 
public generally, though also capable of the 
narrower construction. If that beso, and 
the language of the sub-section is to be 
regarded as ambiguous, we can see no 
reason for adopting the wider construction. 
Such construction would place it in the 
power of the Govt. of the day, not only 
to bring the whole administration of the 
Abkari Act toan end, but further by a stroke 
of the pen, without any previous warn- 
ing or the provision of any compensation, 
to destroy the value of businesses built up, 


it may be, over many years and with the- 


expenditure of much capital, in reliaace 
on the continuance of Govt. policy under 
the Abkari Act and the previous legis- 
lation on the subject, That this is no 
imaginary danger is clear from the fact that 
the notifications made no provision whate 
ever for compen3ation. To adopt such a 
construction would be opposed to principles 
of construction which are well settled : see 
Western Counties Railway Cq. v. Windsor 
and Annapolis Railway Co. (l) atp. 188, 


op, 1822) 7 AO 178 (188); 51 LJ P.O 43; 46 L 
1. e 
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Attoruey-General v. Horne (2) atp. 258, 
Municipal Corporation of Toronto v. Virgs, 
(3) at p.93, and Bond v. Norman, (4), at 
p. 855. It is not, however, in our view reces- 
sary to pursue this question further, as we 
consider that the words in controversy 
‘are not susceptible of the meaning sought 
to be assigned to them by Govt. It follows 
that in our judgment the notifivation of 
July 11, 1938, relating to Ahmedabad, 
and the notification of July 17, 1939, relat- 
ing to. Bombay, are ultra vires and of no 
effect. Appeal No. 105 of 1940 is allowed. 
Fine and proceeds of articles sold to be 
yefunded. Appeals Ncs. 121, 122 and 123 
of 1940 are dismissed. ` 


s. Order accordingly. 

(2) (1884) 14 Q B D245 (258); 54 L J Q B 227; 33 
WR 93; 49 J P 326. g 

@) (1898) A O 88 (93; 65L J PO 473 LT 
4 


(4) (1939) 1 Oh. 847 (855); 108 L J Ch. 273; 838 J 
416; 160 LT 548; 55 T L R693; (1939) BAE R 
610: 103 J P 210; 37 L G R375. 





MADRAS HIGH COURT 
Appeal No. 19 of 1938 
September 4, 1939 
Leaca O, J, AND KUNHI Raman, J. 
B. VEERANNA SHA AND ANOTSER— 
APPELLANTS 


versus 
_OFFICIAL RECEIVER, SECUNDER- 
ABAD —RESPONDENT 

Insolvensy—-Adjudication of judgment-debtor by 
foreign Court—Attachment by decree-holder of mov- 
able property in British India~Attachments before 
and after adjudication—Effect—Civil Procedure 
Code (Act V of 1908), as. 64, 73. 

An adjudication by a foreign Court operates as a 
private transfer within the meaning of s, 64, Civil 
P. ©. When a foreign Oourt adjudicates a person 
insolvent the only property in British India which 
vests in the Receiver is the movable property which 
the insolvent was free to assign at the date of the 
adjudication and such property vests by virtue of 
private international law. Having regard to a. 64, 
the adjudication does not, however, affect the rights 
of a creditor who has attached before the adjudica- 
tion. He remains entitled to the benefit of his at- 
tachment. But where the creditor attaches after 
adjudication, he is not entitled to anything by 
reason of his attachment and he is left merely with 
the right to prove his debt in insolvency. Section 64 
read with s. 73 does not affect this conclusion, 142 
Ind. Oas. 552 (1) and Galbraith v. Grimshaw (2), 
relied on. 

A. from the orderof Gentle, J., dated 


December 17, 1937. 


: Messrs. K. -Krishnaswami Ayyangar, A. 
Seshachariar, P. Chakrapani and 
Raghavachari, for the Appellants. 

- Mr, C. Vasudevan, for the Respondent. 
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Leach, C. J,—This appeal raises’ ques: 
tion of private international law. In O.S. 
No, 420 of 1922 of the Original Side of this 
Court,three members of a joint, flindu family 
sued for partition of the famil¥ estate. One 
of the plaintiffs died and the other two 
were adjudicated insolvents by an order of 
the District Judge of Secunderabad, dated 
October 15, 1928, on an application filed vn 
August 27, 1928. Secunderabad ês not 
part of British India and the adjudication 
was therefore in law an adjudication by a 
foreign Court. On December 5, 1922 a 
preliminary decree was passed in the parti- 
tion suit. On June 15, 1926, a Bombay 
creditor of the plaintiffe obtained a decree 
against them in the Bombay High Court 
and the decree was transferred to this Court 
for execution, «In the execution proceedings: 
which followed, the Bombay creditor on 
December 20, 1926 attached the preliminary 
decree which the plaintiffs had obtained 
in the partition suit. Other creditors of the 
plaintifs obtained decrees against them and 
nine of them also attached the preliminary 
decree before the order of adjudication was 
passed. Three of the creditors obtained 
orders of attachment after the adjudication. 
Two of the creditors who attached after 
adjudication are the appellants in the 
present appeal, 

On April 18, 1937 the partition suit was 
compromised and in pursuance of the com- 
promise the amount of Rs, 1,31,231-9-0 in 
cash and Govt. securities was paid into 
Court. The Official Receiver of Secunder- 
abad settled with seven of the creditors 
who had attached before the adjudication 
for the sum of Rs, 66,926-1-0, We are told 
that two of tha creditors who attached before 
judgment allowed their claims to becoma 
barred by the law of limitation and one 
proved in the insolvency, Afler settling 
with the seven creditors there remained 
a balance of Rs. 61,305 8-0. The Official 
Receiver asked that this amount should be 
paid out to him. Tue application was op- 
posed by the appellants, but was granted. 
Under the compromise decree in the parti- 
tion suit a eum representing 50,000 sicca 
rupees had to be paid into Court in addition 
to the Rs, 131,231-9-0. It was paid in and 
after reserving sifficient to meet the claim. 
of the appellants which amounted to some 
Rs. 21,000, and the claim of the other 
ereditor who had also attached after the 
order of adjudication all the moneys were 
withdrawn by the Official Recsiver. The 
appeal concerns the tight claimed by the 
appellants to withdraw the Rs. 21,000, 
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The ‘appellant’s case is that they are 
«entitled in law to rateable distribution with 
the creditors who attached before adjudica- 
tion and as there is sufficient money to pay 
all the credfiors they are entitled to be 
paid the full amount of their claim cut of 
the moneys in Court. In the course of the 
arguments the appellante’ Counsel put for- 
ward an alternative claim which was not 
advamced before Gentle, J., who heard the 
application. The aggregate amount claim- 
ed by the seven creditors with whom the 
Official Keceiver settled, was Rs, 98,000, 
It is said that even if the appellants are not 
entitled to Withdraw the whole of the 
Rs. 21,000 they are entitled to receive out 
of the moneys in Court a sum representing 
the amount they would have received if 
the Rs, 98,000 had been rateably distribute 


ed between them and the seven creditors. 


Ia rejecting the claim made by the appele 


lants before Gentle, J., the learned Judge: 


relied on the judgments in Ananihapadma- 
nabhaswami v. Official Receiver, Secunder- 
abad (1) and Galbraith v. Grimshaw (2). In 
Ananthapadmanabhaswami v. Official Re- 
ceiver Secunderabad (1) an appeal arising 
cut of this very insolvency, the Privy Coun- 
cil held that the adjudication by a foreign 
Court operated as a private transfer within 
the meaning of s. 64, Civil P.O. When 
a foreign Oourt adjudicates a person 
insolvent the only property in British India 
which vests in the Keceiver is the movable 
property which the insolvent was free to 
assign at the date of the adjudication and 
such property vests by virtue of private in- 
ternational law. Having regard to s. 64, 
Oivil P. ©. the adjudication did not howe 
ever affect the rights of a creditor who had 
attached before the adjudication.. The cre- 
ditor was the Bombay creditor to whom I 
have -already referred. Section 64, Civil 


P. C., reads as follows: 

“Where and attachment hasbeen made, and private 
transfer or delivery of the properey attached or of 
any interest therein and any payment to the judg- 
ment debtor of any debt, dividend or other moneys 
contrary to such attachment shall be void as against 
all claims enforceable under the attachment. 

Explanation.—For the purposes of this section, 
claims enforceable under: an attachment include 
claims for the rateable distribution of assets,” 


By virtue of the pr&visions of s. 73 of 
the Ocde where assets are held by a Court 
and more persons thin one have, before 
the receipt of assets, applied to the Oourt 
for the execution of decrees for the payment 
of money passed against the same judg- 
ment-debtor and have not obtained satisfac- 
tion, the assets, after deducting the costs 
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of realization, shall be rateably distributed 
among them all. There are provisos to the 
section, but they do not es]l for mention 
here. The appellants contend that inas- 
much ass. 4 states thata private transfer 
of property which has been attached shall 
be void as against all claims enforceable. 
under the attachment and as the section 
expressly» declares that “claims enforceable 
under attachment” include claims for 
rateable distribution, they are entitled by 
virtue of s. 73 to be treated in the same 
way as the creditors who attached before 
the adjudication are treated. 

Under the Municipal law a creditor who 
has attached before adjudication but has 
not received payment is not a secured cre- 
ditor. The adjudication puts an end to the 
execution proceedings and the only course 
open to him is to prove in the insolvency, 
The law of British India is the same as the 
law of England in this respect. An adjudi- 
cation by a foreign Court, being a private 
tranefer within the meaning of s. 64, Civil 
P., O., does not affect the position of a cree 
ditor who before the adjudication has ate 
tached movable property of the insclvent. 
He remains entitled to the benefit of his 
attachment. In deciding the appeal in 
Ananthapadmanabhaswami v. Official Re- 
ceiver, Secunderabad (1) the Judicial Come 
mittee applied principles laid down by the 
House of Lords in Galbraith v. Grimshaw 
(2). In that case the adjudication was in 
Scotland, but before adjudication a creditor 
had attached personality in England. It 
washeld that the attachment was effective, 
Lord Thankerton who delivered the judg- 
ment of the Board quoted the following 
passage from the speech of Lord Dunedin 
in Galbraith v. Grimshaw (2). 

“Now so far as the general principle is concerned 
itis quite consistent with the comity of nations that 
it should be arule of international law that ifthe 
Court finds that there is already pending a process 
of universal distribution of a bankrupt's effects 
it should not allow steps to be taken in its territory 
which would interfere with that process of universal 
distribution ; and that I take to be doctrine at the bot- 
tom of the cases of which Goetze v. Aders(3) is only one 
example,” 

Lord Thankerton then went on to say: 

“This means that, after the date of the foreign 
adjudication order, it will be recognized as effective 
but it is equally clear from the opinions expressed 
in Galbraith'’case (2) that it will not be allowed to 


(1) 56 M 405; 142 Ind. Cas. 552; A I R1933 PO 
134; 60 IA 167; Ind. Rul. (1933) P O 95;37 L W 
576; (1933) M W N 374; 37 O W N 553; 64 M L 
J 562; 35 Bom. L R747; 57 C L 418; (1933) A L J 
692 (PO). 

(2) 4910) 2 A O 508; 79 LJ K B 1011; 103 LT 
294; 17 Manson 183; 548 J 634, : 

(3) (1874) 2R 150. 
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* interfere with any pYoceses, stthe instance of a 
creditor, already pending, even though such pro- 
cess is incomplete, provided that at that date the 
pbankrupt’s freedom of disposal was so affected by 
the process that he could not have assigned the 
subject-matter of the process to the Receiver,” 


But an attachment after adjudication by 
a foreign Court is entirely a different matter, 
‘The Receiver of the foreign Court is entitled 
to what Lord Macnaghten described in 
Galbraith v. Grimshaw (2) as the free assets 
of the bankrupt. I consider that, the free 
asseis must include assets which are not 
required to meet a charge or an attachment 
in existence at the time of the adjudication. 
It is said on behalf of the appellants that 
s, 64, Civil P. O., read with s. 73 puts the 
Indian law on a different basis, I am 
unable to accept this contention, The 
Legislature could not have intended the 
provisions of these sections to override this 
rule of private international law. By 
reason of the rule the appellants were not 
in a position to attach after adjudication. 
On behalf of the appellants, Mr, Krishna- 
swami Iyengar has laid stress on the follows 
ing passage in Lord Thankerton’s judgment 
in Ananthapadmanabhaswamit v. Official 
Receiver, Secunderabad (1): 

“In the present case, at the date when the foreign 
adjudication order was made, the appellant was 
entitled to the benofit of his prior attachment of the 
decree in the Madras partition auit, The deeree 
was thereby ear-marked for the purpose of answering 
the Bombay money decree, and that inchoate right 
would have ripened into execution and sale; it is 
no matter that under s, 73, Oivil P. O., the appellant 
would have toshare the proceeds of sale with other 
decree-holders; it would still be a valuable right ” 


It appears to me that ‘Lord Thankerton 
must here have had in mind decree-holders 
who had also attached before adjudication. 
The position of a creditor attaching after 
adjudication was not under consideration. 
As the foreign Receiver is entitled to all the 
movable assets of the insolvent which 
were free at the date of the adjudication 
and as I hold that the free assets must ba 
deemed to be the moneys left over after the 
satisfaction of the claims of the creditors 
who had attached before the adjudication 
it follows that in my opinion the appellants 
are not entitled to anything by reason of 
their attachment. The adjudication pre- 
vented the attachment having any validity 
and they were left merely with the right to 
prove in the insolvency. This disposes of 
both the points raised by the appellants. 
The appeal fails and must be dismissed 
with costs. 


ND, Appeal dismissed. 
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BHOPAL HIGH COURT ~“ 
Letters Patent Appeal No. 10 of 1940 
August 10, 1940 
MowamMap AHMAD Kuan, ¢ J. AND 
P. O. Birni, J. 
Seth BINDRABAN DAS AND OTHERS— 
Dgogge HOLDERS— ARPELLANTS 


i g versus 
Sheikh NANNAY—J vpament-Desror— 
RESPONDENT ° 


Civil Procedure Code (Act V of 1908), as, 47, 151, 
(Bhopal Act, ss, 58, 134) — Appealability of orders in 
ezecution—Orders merely incidental not appealable— 
Exercise of inherent powers under s. 151— Execution 
sale—Petition by judgment-debtor to set aside sale 
dismissed as time-barred—No appeal from order of 
dismissal but petition filed on same date invoking in- 
herent powers under s, 151 for avoiding sale—Petition 
registered as miscellaneous application and dismissed 
—Court on same day pasaing order in regular execution 
file directing confirmation of sale and issue of 
certificate—Appeal to High Court from this order— 
Order held merely incidental and not appeaiable— 
Inherent powera under 2, 151 held could not bein- 
voked. 

In order to decide whether a determination of the 
question arising in execution proceedings is appeal- 
able as a decree or not one must look to the combined 
effect ofs. 47 and e, 2 (2)of the Civil P. O. Only 
such questions as relate to the rights and liabilities 
of the parties with reference to the relief granted 
by the decree are properly within the scope of s. 47 
(48 Bhopal) of the Code, but orders that are merely 
incidental and relate to the conduct of the execution 
proceedings are not within the section. As for 
instance orders fixing the date of any sale, or refus- 
ing to stay proceedings, or even refusing leave to 
bid at execution sale are merely interlocutory and 
hence not appealable. No appeal is permitted by any 
provision of the Code confirming a sale and directing 
the issue of a certificate of sale in respect of the pro- 
perty sold. An appeal is permitted under O. XLIII, 
Y. (1) (J) only when the executing Court either sets 
aside orrefusesto set aside asale, and in every 
case in which such orders are called for there is 
bound to be an application by a party under r. 89, 
r.90 or r. 91 of O. XXI, Where there is no applica- 
tion there can be neither an order nor a refusal to 
set aside a sale. (p. 176, col. 2.3 

,Oase-law relied on.j 

it isa well-settled principle that a Oourt cannot 
exercise the inherent jurisdiction under s, 151, 
Oivil P.O., whenthe applicant had his remedy pro- 
vided in the (ode and had neglected to avail him- 
self ofit. Such jurisdiction must be exercised with 
great caution, and the ours is not expected to 
ignore the provisions ofthe law of limitation by 
appealing to s. 151 (134 Bhopal) of the Code. 76 Ind. 
Oas, 836 (7), 146 Ind. Cas. 966 (9), 78 Ind. Oas. 416 (10) 
and 79 Ind. Cas. 997 (11), relied on. (ps 177, col. 1.) 


Two houses belonging to the judgment-debtor were 
sold in execution of a decree on January 17, 1938, and 
purchased by the decree-holder. The purchase price 
was paid on February 8, 1938, The sales were then 
confirmed on December 28, 1938. On May 15, 1938, 
however, the judgment-debtor fled an application 
for review of an order dated February 9, 1933, praying 
for the cancellation of the sales under O. XXI, rr. 86, 
90 and 92 of the Civil P. O., read together. The 
Court dismissed the applicgtion as affording no 
ground for review. The High Oourt in revision 
accepted the judgment-debtor's petition only in part, 


1940 , 


nd setting aside the order confirming the sale 
irected the lower Court. to treat the application 

ated May 15, 1938, as a petition under r, 90, O. XXI 
af the Code, The petition was however dismissed on 
November 1, 1939, as time-barred. The judgment- 

WMebtor took no Further step against the dismissal 
arder, but ingeneously enough presented another 
«pplication on November 1, 1939, invoking Court's 
nherent powers under s. 134 (151 British India) of 
the Bhopal Civil P. C., for the purpose of avoiding 
-he sales held and completed on January 17, 1938, 
This petition was registered as miscellaneous ap- 

maclicatio& on the execution side, and by an order 
dated February 6, 1940, dismissed mainly on the 
eons that the judgment-debtor had a clean remedy 
inlaw to take objection under r. 90,O, XXI, within 
‘30 days, and could not invoke the inherent powers. 
No step was taken even against this order. On the 
came day the exe¢uting Court passed another order on 
she order sheet of the Regular Execution File to the 
effect that application under s, 134 having been 
‘dismissed, the sales should be confirmed and certi- 
mXicates issued according to law. Tbe judgment-debtor 
proroferred an appeal against this Igst order, and the 
High Court ordered the salesto be set asideon the 
meround of materia! irregularity in conducting them : 

Held, that go far as the Court executing the decree 
was concerned the adjudication contained in order 
of November 1, 1939, conclusively determined the 
question, and could possibly be made the subject of 
appeal, The order dated February 6, 1940, against 
which the first appeal was preferred, decided no 
point of any importance between the perties It 
simply confirmed the sales held nearly two years 
back on the ground that all objections againstthe 
sales had been dispcsed of previously. The real 
question in controversy relating to the validity of the 
sales, found no place in the orderas the same was 
finally decided on November J, 1939. Therefore the 
order was merely incidental, and must have followed 
the disposal of all applications challenging the sales 
under provisions of the Civil P. O. Therefore the 
appeal was not competent [p 176, col. 1.] 

Held, further that the judgment-debtor who hada 
Temedy toapply to the Court executing the decree 
for cancellation of the sales in dispute within 
30 days, was debarred from seeking relief under 
special powers of the Court after being unsuccessful 
on account of his own negligence, Therefore all 
proceedings relating to the validity or otherwise of 
the sales taken by him in the Court of first instance 
after November 1, 1939, when his application was 
finally dismissed, were wholly unjustified, and con- 
sequently his appeal, which was directed against a 
‘subsequent order, was not competent, There was 
a right of appeal only against the order dated 
November 1, 1939, which finally disposed of the 
objection tothe sales taken under r. 86 of O. XXI 
of the Oivil P, C., and against no other order on the 
same subject. All orders subsequently passed on the 
same subject whether under cover of inherent 
jurisdiction or on a fresh application were ultra 
vires. |p. 177, col. 2.] 


Munshi Syed Mahammad Ali, for the 
Appellants. . 


Messrs. Noor Ahmad and Irfanul Hugs 
forthe Respondent. 

M. A. Khan,C.J.—This is a Letters 
Patent appeal by the decree-holder from 
the order of Single Judge of the High 
Court setting aside, on the ground of 
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material irregularity, àn atiction sale held 
and confirmed by the executing Court. The 
facts have to be stated rather fully in 
order to get afull view of the case, and 
they are these. Two houses belonging to 
the judgment-debtor were sold in ex: 
ecution of a dedcree on January 17, 1938, . 
and purchased by the decree-holder. One- 
fourth of the price was immediately paid, 
but the remaining three fourths was paid on 
February 8, 1938, thatis to say 22 days 
after the date of the sales. Execution pro- 
ceedings were held up in Consequence 
of declaratory suits having been filed on 
January 18, 1938, which were disposed of 
by December 5, of the same year; the sales 
were then confirmed on December 28, 1938. 
On May 15, 1938, however, the judgment- 
debtor filed an application for review of 
an order dated February 9, 1938 praying 
for the cancellation of the sales under 
O. XXI rr, 86, 80 and 92 of the Oivil P.O. 
read together. The learned Subordinate 
Judge dismissed the application as afford- 
ing no ground for review, and against this 
order of dismissal the judgment-debtor 
went up tothe High Court in revision, 
The High Court accepted the judgment- 
debtor’s petition only in part, and setting 
aside the otder confirming the sale directed 
the lower Court to treat the application 
dated May 15, 1938, as a petition under 
r. 90,0. XXI of the Code. Tbe learned 
Subordinate Judge registered and heard 
the above petition as directed, and finding 
the obstacle of Art, 166 of the schedule 
to the Lim. Act unsurmountable dismissed 
the petition ona November 1, 1939, as 
time-barred, The judgment-debtor took no 
further step against the dismissal order, 
but ingeneously enough presented another 
application on November 1, 1939, invoking 
Court's inherent powers under s. 134 (151 
British India) of the Bhopal Civil P, C, 
for the purpose of avoiding the sales held 
and completed on January 17,1933. The 
allegations in this petition were exactly the. 
same as contained in the previous appli- 
cation, which had been dismissed, The 
learned Subordinate-Judge registered this 
petition as miscellaneous application No, 25 
of 1939, on the execution side, and by an 
order dated February 6, 1940 dismissed 
it mainly on the ground that the judgment+ 
debtor had aclean remedy in law to take 
objection under r, 90 O., XXI, within 30 
days, and the Oourt was unable to help a 
negligent party by taking action under 
g. 134 (151 British India) of the Ocde, No 
step was taken even against this order. 
e 
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On the same day the executing Court 
passed another order on the order sheet of 
the Regular Execution File No, 121 of 1937 
in the following words : 

“The miscellaneous application under s. 134 


having been dismissed, it is hereby ordered that 
the sales infavour of the auction-purchasers be 


“ gonfirmedand certificates issued according to law.” 


The judgment-debtor preferred an appeal 
against this last order, and the learn- 
éd Single-Judge-of the High Oourt on 
accepting the appeal ordered the sales 
to be set aside on the ground of material 
irregularity in conducting them. The 
decree-holder, who is also the auction-pur 
chaser, has now filed this appeal under 
the Letters Patent on the following main 
grounds : Firstly, thaf no appeal lay againat 
an order of the original Court confirming 
the sales; secondly, that the judgment- 
debtor didnot proceed against the sales 
within the statutory period, and his appli- 
cation under s. 134 of the Code was 
unlawful; and lastly that the appeal was 
preferred against an order, which had no 
‘connection even with the decision of appli- 
cation under s. 134 of the Oivil P. C. 
These objections by the decree-holder 
deserve careiul considerations, As regards 
the competency cf the first appeal the 
respondent takes his stand on a. 47 (53 
Bhopal) of the Civil P. O. and contends that 
the question of validity of the sales arising 
between him and the decree-holder was dee 
termined finally by the Court executing 
the decree on February 6, 1940, when 
order of confirmation was passed which 
was appealable asa decree as detined in 
8.2 (2), of the Civil P. O, It has to be 
seen how far this contention is supported 
by the record of the case. Unfortunately 
the position is quite different. From the 
summary of the iacts given above it is 
perfectly clear that the judgment-debtor 
agitated this very question as early as in 


May, 1938, by an application which was” 


‘dealt with as an application to set aside 
the sales on the ground of material irregu» 
larity and dismissed as time-barred under 
Art, 166 of the Lim, Act on November 1, 
1939. So far as the Oourt executing the 
decree was concerned the adjudication 
contained in this order of November 1, 
1939, conclusively determined the question 
and could possibly be made the subject 
of appeal, -But the judgment-debtor left 
that order tetally out of consideration and 
started a new proceediug wich reference 
to the inherent powers of the Court the 
significance of which will be discussed 
e 


. 
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Io order to decide whether -» 
determination cf the question arising i» 
execwlion prcceedings is appealable as » 
decree or not cne must look to the com 

bined effect of s 47 and s, 2@) of the Oivi 

P.O. Only such questions as relate to the 
rights and liabilities of the parties wit! 

reference to the relief ‘ranted by thi 

decree are properly within the scope o 

s. 47 (58 Bhopal) of the Code, but orders tha» 
are merely incidental and relate to the con. 

duct of the execution proceedings are no” 
within the section. As for instance order 
fixing the date of any sale, or refusing to stay 
prcceedings, or even refusing leave to bio 
at execution Sale are merely interlocutory 
and hence not appealable, This point 
is covered by ample authority, Jogodishury, 
Debea v. Kailash Chundra Lahiry (1) 

Sivagami Acht v. Subrahmania Apyar (2 
Hussain Bhai v. Beltie Shah Gilani (3 

and Rajendra Kishore v. Mothura Mohan 
55 Ind. Oas, 228 (4). Now in the ‘light 
of these remarks if one looks at the 
order dated February 6, 1940, agains 
whieh the first appeal was preferred, 
the force of the appellaats’ contention makee 
itself fully felt. That order. decides nc 
point of any importance between the parties, 
It simply confirms the sales held nearly 


two years back on the ground that all 


objections against the sales had been dis- 
posed of previouly. The real question iDa 
controversy relating to the validity of the 
sales finds no place in the order as the 
same was finally decided on November l,, 
1939, as has been already pointed . out. 
Therefore the order is merely incidental, 
and must hare followed the disposal of a 

applications challenging the sales under 
provisions of the Civil P. O. Under O, 
XLIII, r. (1) (7) an appeal is no doubt 


“allowed from an order “setting aside or 


refusing to set aside a sale,” bus no appeal 
is permitted by any provision of the Code» 
confirming a sale and directing the issue 
ofa certificate of sale in respect of the 
property sold. This point has been elabora» 
tely discussed by the Lahore High Court in 
Bahadur Ali Khan v. Co-operative Credit 
Society (5) and by the Oudh Chief Court 
in Aditya Dat Ram V. Jagjivan Das, Y5 

(1) 24 0725 (F B). 

(2) 37 M 259; 14 M L J°57, ` 

{3) 46 A 733; 83 Ind. Oas. 1035; 22 A LJ 706; AIR 
1924 All, 808; L R5 A 483 Civ. 
a Sig Ind. Oas. 228; 280 W N 555; A I R1920 

al. . 

(5) A T R.1929 Lah, 718; 120 Ind, Oas; 163; Iad. 
Rul. (1930) Lah. 5, 
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Ind, Oas. 69 (6). An appeal is permitted 
only when the executing Court either sets 
aside or refuses to set aside a sale, and in 
every case in which such orders are called 
tor there ig bound to be an application 
bya party "undar r. 89,r. 90 or r. 91 of 
O. XXI, Where there is no application 
there can bg neither an order nor a 
refusal to set aside a sale. Thus it becomes 
clear that the order dated February 6, 1910, 
was either appealable as a decree ‘under 
s. 47 nor as an order under r.92, O. XXI, 
of the Civil P.O. Therefore it follows 
that the appeal was not competent and 
the order passed therein cannot stand. 

The other objection which is equally fatal 
to the case of the judgment-debtor relates 
to, bis application under s. 151 (134 Bhopal 
of the Code inviting the Oourt executing the 
decree to set aside the sales, by its inherent 
jurisdiction, It is apparent from the facts 
stated above that the judgment-debtor 
had a clear remedy in Jaw to have the sales 
set aside by proceeding either under s. 47 
or O. XXI,r. 90 within 30 days from the 
date of the sales, but he seems to have 
slept over his right till the statute had run 
out completely. He moved the Oourt near- 
ly four months after the sales had taken 

` place and consequently the attempt proved 
infructuous. Itis a well settled principle 
that a Court cannot exercise the inherent 
|. jurisdiction when the applicant had his 
remedy provided in the Code and had 
neglected to avail himself of it. Such 
jurisdiction must be exercised with great 
caution, and the Oourt is not expected to 
ignore the provisions of the law of limi- 
tation by appealing to s8. 151 (134 Bhopal) of 
the Code. In R, C. Krishnasami Naidu v. 
R.C. Naidu (7) the petitioner's appeal was 
dismissed for default chiefly on account 
of his Pleader's absence due to his having 
non-co-operated with the Courts. The 
Court refused to restore h appeal on an 
application being presented after the 
statutory. period, holding that in view of 
the provisions of the Code providing a 
remedy in sach casés special powers cannot, 
be invoked under s. 151. The Privy Coun- 
cil case reported in Debi Bakhsh Singh v. 
Habib Shah (8) was distinguished on the 
ground that the party’s default in that 
case was neither wilful mor due to negli- 

(8) 98 Ind, Cas. 69; A IR 1927 Oadh 23. 

(7) 47 M 171; 76 Ind. Oas. 835; 18 L W870; 45 M 
LJ 813; 3M LT 207; ALR 1924 Mad. 114. 

(8) 35 A 331; 19 Ind, Oas, 526;17 OWN 829; 11 
AL J 625; 180 L J9; 15 Bom. L R 640; MMLT 
33; (1913) M W N 586; 25 M L J 148; 16 0 O 194; 40 
IA 150(P 0). 
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gence, but was on account of his death. The” 
learned Bench was clearly of opidion that 
a use of the Court’s inherent powers in such 
cases would become an evasion of the definite 
words of Art, 168 of the Lim, Act. In Allahabe 
ad Bank Ltd.v. Raja Ram 146 Ind. Oas. 966 
(9) the Lahore High Oourt also endorsed the 
above view and held tbat in resorting to 
inherent powers the Court was not justifi- 
ed when’ there were other remedies open 
to the aggrieved party. In an Allahabad 
case Joshi Sahib Parkash v. Jhinguria (10) 
the appellant had made a default, and had 
not applied in time for restoration of his 
appeal, but after sometime he applied 
invoking theCourt’s inherent powers. It 
was held thats. 151 did not lay down and 
could not iay down thata Court may act 
in defiance of law of procedure. A Judge 
was bound by the Civil P. C. and the law 
of limitation. In Tola Ram v. Pannalal 
(11) the facts were that an application for 
cancellation of a sale was originally dis- 
missed for default, and no application to 
restore was made within the time allowed 
by law. The lower Oourt had however 
allowed it in the exercise of its inherent 
powers unders, 151 of the Code. It was 
held: 

“It is established by ample authority that s. 151 
is not intended to override the express provisions 
of law. In other words when the law providesa period 
of limitation for a particular class of applications 
the Court cannot ignore the provisions of the law 
of limitation by appealing to s.lilof the Code, 
The section is intended for cases for which the ` 
strict letter of law povides no remedy.” 

In the circumstances the judgment-debtor 
who had a remedy. to apply to the Court ` 
executing the decree for cancellation of the 
sales in dispute within 30 days, was de- 
barred from seeking relief under special 
Powers of the Court after being unsuccess: 
ful on account of his own negligence, 
Therefore all proceedings relating to the 
validity or otherwise of the sales taken by 
him inthe Court of first instance after 
November 1, 1939, when his application 
was finally dismissed, were wholly unjustid- 
ed, and consequently his appeal which was 
directed against a subsequent order, was 
not competent. There was a right of appeal 
only against the order dated November 1, 
1939, which finally disposed of the objec: 
tion to the sales taken under r. 86 of 
O. KAI, of the Civil P. O. and against no 


(9) 146 Ind. Oas. 966; A I R 1933 Lah. 671; 14 L 779; 
35 PLR 124; 6 R L 296, 
i 46 A 144; 78 Ind. Oas, 416;eA I R 1924 All. 


4 
(11) 46 A 631; 79 Ind. Oas. 997; 22 A L J 583; AIR 


1924 All, 668; LR 54 347 Rev. ` 
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other order on the same subject. All orders 
subsequently passed on the same subject 
whether under cover of inherent juris- 
diction oron a fresh application were ultra 
vires. 

In the result the decree-holders appeal 
succeeds the judgment of the first appellate 
Court is set aside, and the executing Court’s 
order confirming the sales in dispute is 
allowed to stand. The judgment-debdtor 
is ordered to pay custs of the decree- 
holder in all the Courts and bear his 


own. 
P. C. Birdl, J.—I agree. 


8. Appeal decreed. 


LAHORE HIGH COURT 
Criminal Revision No, 1142 of 1939 
November 2, 1939 
DALIP SINGA AND Biacker, JJ. 
BEHARI LAL— PETITIONER 
versus 
Sheikh ABDUL QADIR HAMYARI— 
RESPONDENT 
Criminal Procedure Code (Act V of 1898), as, 195, 
476—Allegations that Subordinate Judge committed 
offences under as, 465 and 466 during trial of case 
before him—Complaint by Court, if necessary—Suit 
in course of which offence was committed, transferred 
“to another Court — Transferee Court, whether can 
make complaint under s. 195—Successors in office of 
Judge, if competent to make complaint—Suit during 
trial of whieh: Subordinate Judge was alleged to 
hate abetted offence under s. 193, Penal Code (Act 
XLV of 1860) transferred by District Judge to Senior 
Subordinate Judge reserving to himself proceedings 
under s. 476 — Jurisdiction of Senior Subordinate 
Judge to make complaint is taken away—Application, 
af necessary to move Court to take action under 8.476 
—District Judge overlooking right of appeal under 
s. 476-B —Revision by High Court—If can make com- 
laint. 
? Where it is alleged that the Subordinate Judge 
before whom a suit was proceeding, has himself abetted 
an offence under s. 193, I. P. O., and has also com- 
mitted offences under ss. 465 and 466, I. P.O., no 
complaint by the Court is necessary so far as offences 
under ss, 465 and 466 are concerned as he could not 
be said tobe a party to the proceedings before the 
Court, ; : 
If a case or proceeding has been before various 
Courts and an offence is alleged to have been com- 
mitted inthat proceeding or case falling under the 
various sections prescribed ins, 195, Oriminal P. O., 
then all the Courts have jurisdiction to make the 
complaint though, normally speaking, the proper 
Court to make the complaint is the Court which 
finally tried and determined the suit. If therefore a 
suit in the course of which an offence is committed 
is subsequently transferred to another Oourt, the 
transferee Court eis competent to make a complaint 
under s. 195, Criminal P. O. 122Ind. Cas. 627 (1), 
reliedon. [p. 182, col. 2.] | , 
The successors of the Senior Subordinate Judge are 
competent, to deal with the preceeding under s. 476, 
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Criminal P. O., and order or not order a complaint as 
they think fit. {p. 183, col. 1.) 

Wherean offence under s. 193, I. P, O., is alleged 
to have been abetted bya Subordinate Judge in the 
course of a suit before him and the case is transferred 
to theCourt of a Senior SubordinateJudge by the 
District Judge as a superior Court reserving however, 
to himself the power of taking proceedings under 
s. 476, Criminal P. O., the effect of this orderis to 
take away the jurisdiction of the Senior Subordinate 
Judge to make complaint. An order passed by the 
Senior Subordinate Judge, in such 8 case, that he 
has no jurisdiction to make a complaiat is 
correct. 

It must be borne in mind that under s. 476 there is 
no necessity for an application and the Court can be 
moved otherwiseto take acticn under s. 476, Oriminal 
P. C. [p, 123, col. 2.) 

When a Court of District and Sessions Judge has 
overlooked the alternative of an appeal before him 
under s,476-B, Oriminal P. O., it would be quite 
Within the powers of the High Court to revise the 
order of such a Courton the ground that he had 
Tefused to exercise the jurisdiction which was vested 
in him by law, and the High Court can then make 8 
complaint itself, or send to the Sessions Judge for 
disposal of the appeal. [p. 184, col. 1.} 


Cr. R. case referred by Blacker, J,, dated 
September 21, 1939. 


Order of Reference, 


Blacker, J—In spite of the fact that the 
petitioner did not appear before me, this 
case is, in my opinion, of such pablicimpor- 
tance that it should not be allowed to drop. 
In view of the public importance and the 
difficulty of one of the legal points involved 
with which I will deal later, I am also of 
opinion that this isa case which should be 
dealt with by a Bench of more than one 
Judge. 

“The facts of the case may be briefly 
stated. In 1930 a declaratory suit with 
regard to a temple was filed by Pandit 
Behari Lal, the petitioner in the present 
proceedings, against Radha Mohan, one of 
the respondents. This case was in the Court 
of Sheikh Abdul Qadir, who was then a 
Subordinate Judge at Delhi. In due course, 
Radha Mohan filed a written statement in 
reply to Behari Lal's plaint. When how- 
ever he started bis evidence, it struck Coun- 
sel for tke plaintiff petitioner that that 
evidence was not consistent with the plead- 
ings in the written statement. He accord- 
ingly inspected the record and found that 
a new written statement had been sub- 
stituted for the original written statement 
which was quite at variance with it, and 
more consistent with the evidence which 
was being produced. In view of this dis- 
covery Behari Lal, the petitioner, moved the 
then Sessions Judge, Mr. Middleton, to 
transfer the case and also to enquire into 
the substitution which appeared to have 


1940 e 


been effected with the active help of the 
Presiding Judge himself. Mr, Middleton 
took the case into his own Court and start- 
ed an enquiry into the allegations of for- 
gery and fabrication of evidence. He was 
transferred before he could complete this 
enquiry and he passed no orders on the 
application. It has been stated during the 
course of the proceedings that he made a 
report on the matter tothe High Court. I 
have enquired from the Registrar but no 
such report is on record andin any case it 
could only be an administrative report and 
would be irrelevant in these proceedings. 
Mr. Middleton was succeeded as District 
and Sessions Judge by Chaudhri Niamat 
Khan. The Ohaudhri transferred the case 
to the Court of the then Senior Subordi- 
nate Judge, Lala Ram Kanwar, and passed 
an order reserving to himself the power to 
hold an enquiry into the allegations of fraud 
and forgery. This order, which I think 
must be held to be an order which the 
learned District Judge had no legal power 
to pass, seems to me to have been at the 
root of all the trouble that has subsequ- 
ently occurred in this case. Lala Ram 
Kanwar proceeded to dispose of the civil 
suit and in his judgment he has dealt at 
length withthe question of the substitu- 
tion of this document. He has given reasons 
which prima facie seem to me sound for 
holding that the written statement which 
now appears on the file is in fact a forged 
document which was substituted. He has 
also given reasons which also prima facie 
appear sound for holding that the Presid- 
ing Judge must have been concerned in 
the matter. As it is the implication of the 
Presiding Judge which gives this case its 
very great importance, I may here state 
what those reasons are, : 

The original statement apparently had 
on the back of it one order dated the day 
the statement was filed and the beginning 
of another order continued on the next page 
which was written at a later date. These 
orders appear on the back of the present 
statement and according to Lala Ram Kan- 
war they are in the handwriting of Sheikh 
Abdul Qadir. It seems to me fairly clear 
that if there was in fact a substitution, 
these orders could not have been written 
on the back of the new dccument by 
Sheikh Abdul Qadir unless he had himself 
copied the orders from the original docu- 
ment and therefore knew that the substitu- 
tion had taken place. 

The next stage in the proceedings was 
an application to Lala Ram Kanwar to 
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make a complaint against Radha Mohan, 
the Subordinate Judge and a third person. 
Lala Ram Kanwar, who had already in his 
judgment in the civil case shown that he 
fully believed that a forgery had taken place, 
nevertheless rejected this application. It is. 
clear that he did not reject it on the merits 
but because he thought that in view of 
Ohaudhri’Niamat Khan's order, which has 
been referred to above, he had no jurisdic» 
tion to deal with it. The case then came 
before Mr. Beckett who by this time had 
become the District and Sessions Judge 
at Delhi. Unfortunately the petitioner does 
not appear tohave put it before Mr. Beckett 
in the form of an appeal against Lala Ram 
Kanwar’s orders rejecting the application. 
If he had done that, there would not have 
been the slightest difficulty at all. Mr, 
Beckett could either have accepted or re- 
jected the appeal: If he had rejected the 
appeal, the matter would have ended there: 
if he had accepted the appeal, there would 
have been 2 perfectly valid complaint to 
which nobody could have taken exception. 
Mr, Beckett however felt a legal dificul» 
ty. Section 476-A, Criminal P, O., lays down 
that the superior Court can only make a 
complaint in a case where the original 
Court has either not made a complaint 
or has not rejected an application for mak- 
ing acomplaint, In the present case whate 
ever his reasons may have been, Lala Ram 
Kanwar had rejected the application for 
making a complaint. This, Mr. Beckett 
thought, effectively barred the jurisdiction 
of the District Court in the absence of an 
appeal. Mr. Beckett took the view which I 
think was probably correct, as far as the 
initiation of criminal proceedings was con- 
cerned, that the District Cours had no 
jurisdiction to deal with the matter. He 
therefore held that the Senior Subordinate 
Judge, who had heard and decided the case, 


was the proper authority to enquire into 


these proceedings, and he accordingly passed. 
an order transferring the proceedings back 
to that Oourt. In the meanwhile Lala Ram 
Kanwar had been succeeded as Senior Sub- 
ordinate Judge by Sardar Sewa Singh. 
Sardar Sew Singh filed a complaint under 
ss. 193, 465 and 466, I. P, O. against 
the two present respondents, and he also, 
as Sheikh Abdul Qadir was a Govt. servant, 
got the sanction of the Local Govt. for his 
prosecution under s. 197. The complaint 
was put before Mr. Lewis, Additional Dis» 
trict Magistrate, and he in a fairly detailed 
order has decided that there was no valid 
complaint before him and he has discharged 
o 
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both respondents. This is the order against 
which two petitions for revision are filed. 

As a matter of fact it is not really necese 
sary to consider Mr. Lewis's order in detail 
because although he may in the end have 
come to a correct conclusion that the present 
‘complaint was nulland void, he has mis- 
directed himself in law on several points 
and I am unable to uphold the rea8oning by 
which he has reached this conclusion, On 
the case being called before me the peti- 
tioner was absent and Mr. K. L. Gauba, 
Couneel for the respondent Sheikh Abdul 
Qadir urged upon me with some force that 
I should therefore dismiss the petitions. He 
said that the petitioner had not cared to 
pursue it, that even the Crown was not 
concerned, that the matter was very old 
and that Sheikh Abdul Qadir had suffered a 
gocd deal on account of these proceedings 
hanging over his head. This last argu- 
ment however appears to me to be quite 
irrelevant. Iam of opinion that these are 
preceedings which should not be permitted 
to drcup unless the Court comes to the 
conclusion that it is now impossible in 
law to proceed with them. The matter 
does not merely concern Sheikh Abdul 
Qadir, the petitioner and Radha Mohan; it is 
in wy opinion. a matter of very great public 
importance. An allegation has been made 
against a member of the judiciary the 
nature of which is such as, if it is true 
çr even believed in, must very greatly 
shake the confidence of the public in this 
Province in the whcle administration of 
justice. Nobody would be more pleased 
than myself if Sheikh Abdul Qadir were 
proved to be innccent of the charge against 
him because as a member of the judiciary 
I feel that this charge is a slur on myself and 
on every other member of the judiciary of the 
Province just as it is upon the respondent 
and it would not only be Sheikh Abdul 
-Qadir’s fair “name which would be cleared 
by his acquittal but that of the whole 
judiciary of the Province. On the other 
hand, if in fact Sheikh Abdul Qadir has 
écmmitted this offence, it is one of such 
a serious nature. that I think there can 
be no two opinions as to the imperative 
necessity of his being punished and ade- 
quately punished for it. [think therefcre 
that if it is possible in law for this prose- 
cution to proceed, it should proceed, 

It now remains to examine the legal 
points involved, The first question is wte» 
ther a complaint was necessary at all. This 
I‘think must be answered in ihe affrma- 
tive. The allegation was that an offence 
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of fabricating false evidence by means 
of forgery had been committed by Radha 
Mohan with the abetment of the Sub- 
ordinate Judge. This aa far as Radha Mohan 
is concerned, is an offence! punishable 
under s. 193, I, P.C. and therefore under 
s. 195, Criminal P. O. a Magistrate could 
only take cognizance of it on the com- 
plaint of the Oourt in which the proceeds 
ing in relation to which the offence was 
committed was being held. As far as 
Sheikh Abdul Qadir is concerned, there 
is no doubt that his offence also comes 
under the same section or is an abet- 
ment of it and therefore cle (b) of s, 195 
would apply. {t should however be noticed 
that ss. 465 and 466 have been added in 
the complaint and these are offences for 
which a complaint by the Court is only 
necessary in a case when they have been 
committed by a party to the proceedings, 
The learned Magistrate appears to have 
rather curiously misdirected himself on 
this point and from the language of his 
remarks upon this cl. (e) [he has said cl. 
(b) but he obviously means cl, (c)! he 
seems to think that no complaint could be 
made by the Court under these sections 
against a person who is nota party to the 
proceedings. It should not be necessary to 
point out to a Magistrate of his experi- 
ence that the clause means just the opposite, 
namely that in such a case a complaint 
by the Court is not necessary and any 
member of the public (including the Judge) 
is competent to make a complaint. Sub-s. (4) 
to 8. 195 however has to be considered, 
It seems to me on the allegations that 
the true position of Sheikh Abdul Qadir 
was that of an abettor of the offence 
committed by Radha Mohan.. Under this 
sub-section therefore even though Sheikh 
Abdul Qadir was not a party to the preceede 
ings, he would be an abettor of an offence 
commitied by a party to the proceedings 
and therefore the provisions of thia section 
would apply and acomplaint by the Court 
would be necessary in his case, h 

The next point to be considered is. 
whether Sardar Sewa Singh was in the 
ordinary course of events competent to 
make this complaint. To this question I 
think the answer should be clear. Under 
s. 559, Oriminal P. O, Sardar Sewa Singh. 
as the successor-if-office of Lala Ram 
Kanwar could exercise all the powers that. 
Lala Ram Kanwar could have exercised. 
This matter was fully discussed before 
a Bench consisting of *Tek Chand, J., and 
myself in Fagir Singh’s case and we there 
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held that whether one Court was the succes- 
sor in-office of another was a question: of 
fact and that where there was infact a 
succession officers holding the post of 
Senior Subordinate Judge it was suffis 
ciently established that any one of those 
officers was theesuccessor-in-office of any of 
his predecessors. It then remains to be seen 
whether Lala Ram Kanwar could in the 
ordinary course have filed this complaint. 
Here again I think the answer is “yes,” 
The learned Additional District Magistrate 
again seems to me to have misdirected him- 
self in thinking that it is only the Court 
in which the’ offence is committed that can 
complain. The language of the section itself 
makes this perfectly clear. It is not merely the 
Oourt in which the offence is actually com- 
mited which can make the cemplaint but the 
Court in which the proceeding. was being 
held in which the offence was committed. 
It is clear that the proceeding in which 
the offence was committed was the suit by 
Behari Lal against Radha Mohan and it is 
equally clear that this suit was a proe 
ceeding in the Court of Lala Ram Kanwar. 
That being so, according to the plain langu- 
age of the section, Lala Ram Kanwar 
could have made a complaint: Apart from 
this however, even if the view be not 
accepted that the complaint was made in 
a proceeding which was in Lala Ram Kan- 
war's Court, the section is actually wider 
than that and speaks about an offence 
committed not only in but also in rela- 
tion to any proceeding in the Oourt in 
question. There is no doubt in my mind 
that an Offence committed in the suit whilst 
it was in Sheikh Abdul Qadir’s Court was 
at any rate committed in relation to the 
proceedings which were later held in the 
Oourt of Lala Ram Kanwar. I therefore 
think it is clear that Lala Ram Kanwar 
could make this complaint and if he could 
make it, Sardar Sewa Singh could also 
make it, 

Now comes what appears to me to be 
the crux of the whole case and this I think 
is a matter of very great difficulty. The 
question is; what is the effect of the order 
of Lala Ram Kanwar rejecting the appli- 
cation not on the merits buton a mis- 
taken idea that he had no jurisdiction to 
deal with it? Did thjs order of his, bar 
any subsequent proceedings by his, succese 
sor-ineoffice, Sardar Sewa Singh ? Actually 
there does not appear to be anything in 
the Criminal P. C. that I can find which 
pars a Court from making a complaint 
of its own motion even after it has rejected 
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an application by an interested party to do 
89, though ordinarily this would be a somes 
what extraordinary procedure and might be 
held to amount to a review of its own 
order, a procedure which is not usually 
held to be contemplated in criminal pros, 
ceedings. On the other hand, it might be 
argued that Mr. Beckett's order had the 
effect of setting aside Lala Ram Kanwar’s 
order tothe effect that he had no juris. 
diction, But then the answer to this 
would I think possibly be that such an 
order was beyond Mr. Becketts juris- 
diction and that Mr. Beckett could have 
only reported the matter to the High Oourt 
and recommended to the High Oourt that 
it should set aside Mr, Ram Kanwar's order 
in revision and direct him to enquire into 
the matter afresh. Another view which 
might posssibly be held is that Mr, Beckett's 
order was wrong in that s. 476-A would 
only refer to a case in which the trial Court 
had rejected the application on the merits 
and not because it thought it had no juris: 
diction. This is possibly & view which 
one - would like very much to hold 
but I doubt whether it is consistent with 
the language of the statute itself. Section 
476-4 does not specify in any way the 
grounds on which the application is to be 
rejected and therefore it must be assumed 
that it includes rejection for any reason 
whatsoever and not merely on the merits, 
I am therefore to some extent inclined to the 
view that this order of Lala Ram Kanwar, 
not having been appealed against acted as a 
bar to further proceedings. The District 
Judge could not take action as there was 
no appeal before him and Lala Ram Kanwar 
himself or his successor could not review 
that order. The question, however, I think 
is one of very great difficulty and ag the 
case, as I have said above, is of consiler: 
able importance. [ think that it should be 
heard by a larger Bench and I recoms 
mend to the Hon’ble Onief Justice accord- 
ingly. I also think that in view of the 
great public importance of the case the 
Crown should be asked to direct the Advo- 
cate-General or one of his Assistants to ap- 
pear and argue this case for the Crown. 

I do not know whether it isin my pro» 
vince tosuggest it but it would seem to 
me that even if it is held that the Ad- 
ditional District Magistrate has come toa 
right conclusion and that there was no valid 
complaint before him, this Court should not 
let the matter drop. I think this Court has 
ample revisional powers toset aside Lala 
Ram Kanwar's order or the order of Mr. 
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Beckett” whichever appears to it to be 
the order which is at fault and to send 
the case back ‘to either Court for further 
enquiry and: the making of a fresh come 
plaint, or even in revision to make that 
complaint itself. 

` Mr.Muhammad Monir, Assistant Advocate- 
General, for the Orown. 

Mr. K, L. Gauba, for the Respofdent, 


f Judgment of Division Bench. 


Dallp Singh, J.—The facts of this case 
are sufficiently given in the referring 
order of my learned brother and it is 
unnecessary to recapitulate them here. The 
points arising in this case have been very 
appropriately summarised by the learned 
Assistant Advocate-General. They are as 
follows: (1) Whether a complaint was neces- 
sary for the prosecution of Radha Mohan and 
Abdul Qadir? (2} Whether the Senior Sub- 
ordinate Judge was the competent Court to 
meke acomplaint if necessary? (3) If the 
Senior Subordinate Judge was the compe- 
tent Court was Sardar Sewa Singh or Mr. 
Abdul Rab, who succeeded the original 
Senior Subordinate Judge Lala Ram Kanwar, 
who tried the case, competent to make the 
complaint as successors of the Senior 
Subordinate Judge? (4) What is the effect of 
Lala Ram Kanwar’s order refusing to make 
a complaint for lack of jurisdiction ? (5) 
Whether the High Court can make the com- 
plaint itself or revise, if necessary, any of the 
orders passed either by Lala Ram Kanwar 
or Chaudhri Niamat Khan or Mr. Beckett ? 

On the first point the learned Assistant 
Advocate-General contends thata charge 
under s, 193 could not be taken cognizance 
of by the Court without a complaint against 
either Radha Mohan or Abdul Qadir but he 
contends that the charges unders, 465 and 
e. 466 did not need a complaint by a Oourt 
asagainst Abdul Qadir though they did 
need a complaint by a Oourt as against 
Radha Mohan as Abdul Qadir was nota 
party to the proceedings before the Oourt 
and he was not an abettor nor charged 
with criminal conspiracy with anybody but 
was a principal offender under s. 465 or 
5. 466, or both, It is unnecessary in view 
of the conclusion to which [have come on 
other points to go deeply into this matter 
It is sufficient to say that as at present 
advised, I am inclined to consider that 
the contention of the learned Assistant 
Advocate-General is correct and that no 
complaint was necessary against Abdul 
Qadir so far as the charge under s. 465 and 
under s. 466 was concerned because accord- 
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ing tothe order of Sardar Sewa Singh he 
was a Principal offender under those sections 
for having forged himself the orders passed 
and written on the back of the replication 
which purported to be on a date on which 
they were not so passed or written. 

On the second point sas to whether 
the Senior Subordinate Judge was a compes 
tent Court to make the complaint,it seems to 
me that the words of the section itself are 
perfectly clear. The suit was no doubt 
originally in the Court of Mr. Abdul Qadir 
but it was transferred to the file of the 
learned District Judge, Mr. Middleton. It 
was then remitted by order’ of Chaudhri 
Niamat Khan to Lala Ram Kanwar, Senior 
Subordinate Judge, and that learned 
Judge finally disposed of the case. Now, 
under s, 185 a eomplaint has to be made 
of an offence “alleged to have been commit- 
ted in......any proceeding in any Court,” 
The cffence was committed in the suit 
which was in the Court of the Senior 
Subordinate Judge and therefore it appears 
to me that the Senior Subordinate Judge 
was competent to make this complaint. 
Severalrulings were cited by the learned 
Assistant Advocate-General. I think the 
law is correctly laid down in Amanat Ali V. 
Emperor (1) where itis pointed out that if 
a case or proceeding has been before various 
Courts and an offence is alleged to have 
been committed in that proceeding or case 
falling under the various sections prescribed 
in s. 195, Criminal P. O., then all the 
Courts have jurisdiction to make the 
complaint though, normally speaking the 
proper Court to make the complaint is the 
Court which finally tried and determined 
the suit. I see no reason on the plain 
words of the section to hold otherwise, The 
learned Counsel] for Sheikh Abdul Qadir 
sought to contend that the offence must be 
committed in the presence of the Presiding 
Officer of the Court and if a case in trans- 
ferred from one Court to another, then only 
that Court in which the acts constitut- 
ing the offence were committed has 
jurisdiction to make a complaint. If this 
was so, the Legislature could have expressed 
their intention quite clearly and different 
words would have been used, I have no 
hesitation in rejecting this contention. 

The third point was whether Sardar Sewa 
Singh and Mr. Abdul Rab were competent 
to make the complaint as successors of the 
learned Senior Subordinate Judge, Lala 

(1) AI R 1929 Oal, 724; 122 Ind. Oas, 627; (1929) 


Or, Cas. 360; 31 Or. L J 430;33 O W N 1058; Ind. Rul. 
(1930) Oal, 259, 
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Ram Kanwar. This point was not contested 
by the learned Counsel for Sheikh Abdul 
Qadir and in view of the Division Bench 
tuling and eo rulings of various High 
Ooarts could not really be contested, It 
appears to me quite clear that both Sardar 
Sewa Singh and Mr. Abdul Rab were 
perfectly competent to deal with the pro- 
ceeding under s. 476, and order or not 
order a complaint as they thought fit. 

_ The fourth point is really the difficult one 
inthe case. In order to decide this point, 
namely the effect of Lala Ram Kanwar's 
order refusing to make a complaint for lack 
of jurisdiction, it is necessary to go intothe 
reasons for Lala Ram Kanwar having so 
held. It is clear from a perusal of Lala 
Ram Kenwar's orders that he came to the 
conclusion that he had po _ jurisdiction 
because of the order of Ohaudhri Niamat 
Khan which had directed the parties to 
make an application to him that is to the 
District Judge under s. 476, Criminal P. O., 
if so advised, after the ‘termination of 
the case in the Court of the Senior Sub- 
ordinate Judge. It is clear that the District 
Judge as a Court superior to Sheikh Abdul 
Qadir had jurisdiction to deal with the 
matter under s.47&A. Lala Ram Kanwar 
therefore was perfectly right in thinking 
that though he might have concurrent 
jurisdiction with the superior Court, namely 
the District Judge because he himself had 
tried the suit yet, in view of the order of 
the District Judge retaining the proceeding 
under s. 476 with himself and directing 
the parties to apply direct to him at the 
termination of the case, the Senior Sub- 


ordinate Judge's jurisdiction vested in him. 


by law was taken away by the order of 
the District Judge, I therefore cannot 
consider that Lala Ram Kanwar's order in 
the matter was wrong, 

We now come to Mr, Beckett's order. 
The petitioner Behari Lal being dissatis- 
fied with the order of Lala Ram Kanwar 
took the course of filing an application 
before Mr. Beckett, then District Judge. 
In that he took two alterative courses that 
is, if Lala Ram Kanwar’s order was right 
he asked the learned District Judge to 
treat the application as an original ape 
Plication to his Court following the orders 
of Chaudhri Niamat Khan. If Lala Ram 
Kanwar's order was “wrong he asked the 
learned District Judge to treat the appli- 
cation as an appeal from the order of Lala 
Ram Kanwar under s. 476-B. It is un- 
fortunate that Mr. «Beckett overlooked the 
alternative heading of the application as 
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well as the note of the Counse!. Mr, Beckett 
thought thatthe only point before him was 
whether Chaudhri Niamat Khan's order 
that the proceeding should be before the 
District Judge under s. 476, Oriminal P. ©., 
should or should not stand. On that point 
he came to the conclusion that the District 
Judge was not the proper Court for these 
proceedings. He appears to have held that 
the District Judge was not authorized by 
law to take these proceedings, evideritly 
overlooking the provisions of s. 476-A and 
certainly overlooking the provisions of 
s. 476-B, Criminal P.O. But be that as it 
may, he then suo motu sent the caseto be 
dealt with by the Senior Subordinate Judge 
who, according to him, was the only Court 
with jurdisdiction to deal with ths matter. 
It is true thati Mr. Beckett used the word 
“transfer” of the case from his Oourt of 
Senior Subordinate Judge and as proceed» 
ings under s. 476 and kindred sections 
have been held to be criminal proceedings 
he had no jurisdiction to “transfer” the 
Proceedings at all. But then, as pointed 
out by the learned Assistant Advocate- 
General, if Mr. Beckett was right in think- 
ing that the proceedings under s. 
before himself were without jurisdiction he 
could not transfer them to some other Court 
for there was nothing before him to transfer. 
He could not take cognizance of proceed- 
ings which he had no jurisdiction, ac- 
cording to himself, to take notice of. He 
could merely have returned them for 
presentation tothe proper Court, I think 
it would be meticulous to contend or hold 
that because of the use of the word “transfer” 
by Mr. Beckett, the District Judge, the 
order of Mr. Beckett became a nullity. 
What really happened was that Mr, Beckett, 
thinking that the proceedings should not 
be before the District Judge, in other words 
holding an opinion contrary to the preced- 
ing District Judge, Chaudhri Niamat 
Khan, ordered the proceedings to be 
carried on by the Senior Subordinate Judge. 
Now, Mr. Beckett was perfectly within 
his rightsin changing his mind or changing 
the order of his predecessor as regards 
the procedure of a certain case, It wasa 
case of concurrent jurisdiction in two 
Courts. The Senior Subordinate Judge 
could take action on the facts under s. 476, 
the District Judge could take action on the 
same facts under s. 476-A. It was a 
matter of detail purely as éo which Court 
took action under what proceedings. It 
must be boroe in mind that under s, 476 
there ig no necessity for an application 
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and the*Qvurt can be moved otherwise to 
take action under s. 476, Oriminal P.O, 
When therefore the proceedings now 
reached the Senior Subordinate Judge, 
Sardar Sewa Singb, the bar which had 
existed at the time of Lala Ram Kanwar's 
orders had been removed by theorder of 
Mr. Beckett and therefore Sardar Sewa 
Singh had jurisdiction to deal “with the 
proceedings under s. 476, Oriminal P. O. 
He did so and I can.see nothing wrong 
in his complaint or in the fact that Mr. 
Abdul Rab signed the complaint after 
Sardar Sewa Singh had written the order 
directing a complaint, I therefore would 
hold that the order of the learned Magis- 
trate discharging the accused on the 
ground of the absence of a complaint is 
incorrect. 

In view of this finding, it is unnecessary 
to discuss the other solutions proposed 
by the learned Assistant Advocate-General, 
It is sufficient to say that in view of the 
fact that Mr. Beckett had overlooked the 
alternative of an appeal before him it 
would be quite within the powers of the 
High Court to revise the order of Mr, 
Beckett on the ground that he had refused 
to exercise the jurisdiction whieh was 
vested in him by law, and this Court could 
then make a complaint itself, or send it to 
the Sessions Judge for disposal of the 
appeal. No doubt the complaint heré 
might be differently drafted to that drafted 
and signed by Mr. Abdul Rab, but the 
substance materially would be much the 
game and no prejudice could be caused 
to the petitioner. If necessary, therefore, I 
would also hold that the High Court could 
order that the complaint already drafted 
be taken as a complaint of the High Court 
and-the Magistrate could then proceed 
on ihe complaint as already put into 
Uourt, ` However, as I have stated, it is 
unnecessary to go deeply into the matter. 
I therefore would set aside the order of 
the learned Magistrate discharging the 
accused and would direct him to proceed 
with the complaint and dispose it according 
to law. 

Blacker, J.—I agree. 


B. Order set aside, 
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Hindu Law—Reversioners—Widow, if can agree to 
refer matter regarding reversionary interest to 
arbitration on behalf of reversionera as their guar- 
dian—Such agreement whether binding on revere 
sioners. i 3 

A Hindu reversioner has no rightor interest in 
praesenti in the property which the female owner 
holds for her life. Until it vests in him on her 
death, should he survive her, he has nothing to 
assign or to relinquish, or even to transmit to his heira, 
His right becomes @oncrete only on her demise ; until 
then it is mere spes successionis. His guardian, if 
he happens tobe a minor, cannot bargain with it 
on his behalf or bind him by any contractual engage- 
ment in respect thereto. Hence, where a widow has 
agreed torefer a dispute to arbitration regarding 
matters connected with her minor daughters’ rever- 
sionary interest, not in any way purporting to bind 
the estate, or toact as representing the estate of 
her husband but in her right and as mother and 
natural guardian of minor daughters who were re- 
vyersioners, her action is null and void and tlié 
agreement is not binding upon the daughters and 
their right to the property is not affected by the 
award. 44 Ind. Cas. 408 (1), followed. 


Mr. J. M. Parikh, for the Appellant. 
Mr, W. Wallach, for the Respondents. 


Lord Russell of Killowén.—In order 
to explain the reasons why their Lordships 
think that this appeal should succeed, the 
barest statement of the relevant facts will 
be sufficient. One Jiwa Ram made his 
will dated August 20, 1890, by which, after 
stating that being a member of a divided. 
family he was the owner of the divided 
property specified below, he provided that 
(in the events which happened) his wife 
Hans Kunwar should “remain the owner in 
possession of the entire property left by 
me like a Hindu widow till her lifetime”, 
and after her death “all the married and 
unmarried daughters who be alive or whose 
male issue be alive shall get the estate ac- 
quired, i.e., the property ia equal shares,” 
At the end of the will were specified four 
items of property of which the first was 
described as “ancéstral property in Mauza 
Isauli, Pargana Jalisar, District Etah—4 
biswas out of 20 biswas.” The other three 
items were non-ancestral property which 
had been acquired by the testator. 

The tesiator, who never had ason, died 
on August 26, or 27, 18802 He was survived 
by his wife and two daughters, viz., a 


1940 4 


married daughter Kawal Kunwar and the 
plaintiff who was then aged three. A third 
daughter (Het Kunwar) was born posthume 
‘ously, who flied at about the nge of seven 
years. 


The will has been construed as contain» - 


ing no disposition, in the events which 
happened, of the ancestral property in 
Mauza Isauli after the death of the widow, 
It would accordingly (the testator being 
divided and having no son) in the normal 
‘course belong to the daughter or daughters 
living at the death of the widow. 

Shortly after the death of the testator dis- 
putes arose. ° Certain collaterals claimed the 
‘ancestral property, alleging that they were 
joint with the testator, One Nem Kunwar 
claimed that her son Narain had been 
adopted by the testator, and that the testa- 
tor had made a later will leaving the whole 
property to him. 

On February 27, 1891, an agreement was 
‘entered into between the various claimants 
of the one part, and the widow and the 
testator’s married daughter of the other 
part, by which it was agreed to refer the 
‘disputes to arbitration, The material recital 
states: “There is a dispute between us 
the parties in respect of the property spee 
ified below...and it isnot settled, hence for 
its decision we the parties unanimously 
have accepted to abide by the decision of 
the arbitrators regarding the dispute.” The 
specified prcperty consisted of the four 
items specified by the will. 

By their award the arbitrators decided 
that as to tke ancestral property in Mauza 
Isauli the widow should remain in posses- 
sion and occupation during her life, and that 
after her death it should be divided among 
the collaterals in cerfain detailed shares, the 
testatcr’s daughters not having any concern 
therewith nor any share therein. 

As to the acquired property the widow 
was to remain in possession and occupa- 
tion during her lifetime, and after her death 
it was to go to the daughters as therein 
mentioned. 

The widow died on February 12, 1928, 
leaving the plaintiff as the sole survivor 
of -the three daughters. The Isauli property 
was mutated in favour of the collaterals. 
As to the other property the plaintiff suc- 
ceeded thereto and the present litigation is 
not in any way concerned with it. 

The plaintif instituted the present suit 
in the Court of the Subordinate Judge at 
Etah, on January 11, 1930, against the Ool- 
laterals, claiming “that under Hindu Law 
she alone became entitled to succeed to the 


HAR NARAINI KUNWAR V. SAJJAN PAL BINGH (P C) 


185 


property in Isauli on the death of thé widow, 
and that the agreement to refer and the 
award were not binding on her fora number 
of reasons specified in the plaint. 

The Subordinate Judge decreed the suit. 

On appeal to tbe High Court of Judica- 
ture at Allahabad the decree of the Subor» 
diuate Judge was set aside and the suit 
was disntissed with costs in both Courts, 

From that order the plaintiff has now 
appealed to His Majesty in Council and a 
a number of points have been argued before 
the Board, 

It is, however, unnecessary to express an 
opinion upon any except one, which in their 
Lordships’ opinion is covered by authority 
of this Board, and is decisive of this case. 

It was, contended, and this was the 
foundation of the High Court's judgment, 
that a Hindu widow represents her hus- 
band’s estate, and can compromise claims 
soas to bind reversioners. That this is 
true as regards such matters as claims by 
creditors who are claiming to be paid out 
of an estate, but are not disputing the title 
of those beneficially interested in the estate, 
is beyond doubt; but whether the princi- 
ple necessarily applies when the claim is 
one which disputes such title, is another 
question. But it need not be investigated 
in the present case for the simple and 
sufficient reason that in making the agree- 
ment to refer, the widow in no way pur- 
ported to bind the estate, orto act as rep» 
resenting the estate of her husband. The 
agreement is clear upon the point. She 
and her married daughter executed the 
agreement as the second party, and the 
widow is expressly described as doing so 
in a double capacity viz. inher right and 
as mother and natural guardian of minor 
daughters Mst,Harmaraini”—i, e. the plainte 
if— “and Het Kunwar.” She was, as guar- 
dian, contracting on behalf of her infant 
children. 

In those circumstances she was attempt- 
ing to do what this Board has, viz., in the 
ease of Amrit Narayan Singh v. Gaya 
Singh (1), said, cannot be done, 

In that case an infant was under Hindu 
Law entitled to succeed on the death of his 
mother to property which originally belong- 
ed to his maternal grandfather. Under a 
compromise in an arbitration with certain 
agnates who claimed the property, in which 


(1) 451 A 35; 44 Ind. Cas, 408p 23M LT 142; 22 
C WN 409;270LJ 298; 34ML J 298, 4PL W 
221; 16 A L J 255; (1918) M WN 306; 7L W 581; 
20 Bom, L R 546; 45 O 590; AIR 1917 P O 95 
(PO). 
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compromise the infant’s father Rajander 
acted for his son, an arrangement was 
come to, during his mother’s lifetime, which 
deprived the infant of his reversionary 
interest in his grandfather's property. On 
the mother’s death theson brought a suit 
to recover the property, and it was held that 
he was not bound by the compromise. It 
will be observed that the interest of the 
plaintiff in the property in suit in the pres 
seht case isidentical with that of the infant 
son ; and in relation to that interest their 
Lordships made use of the following langue 
age (p. 39*), 

“A Hindu reversioner has no rightor interest in 
praesenti inthe property which the female owner 
holds for her life. Until it vests in him on her 
death, should he survive her, he has nothing to 
assign or to relinquish, or even to transmit to his 
heirs. His right becomes concrete only on her de- 
Mise; until then it is mere spes successionis. His 
guardian, if he happens to be a minor, cannot bar- 
gain with it on his behalf or bind him by any 
contractual engagement’ in respect thereto. Rajand- 
er's action, therefore, in referring to arbitration any 
matter connected with his son's reversionary inter- 
est was null and void.” 


Their Lordships are of opinion that the 
present plaintiff isin precisely the same posi. 
tion as was the son in the case cited, that 
her mother had no power to bind her by 
the agreement to refer, and that consequent- 
ly her right tothe property in suit is un- 
affected by the award. 

Their Lordships will humbly advise His 
Majesty that this appeal should be allow- 
ed, that the decree of the High Oourt should 
be discharged and the decree of the Sub- 
ordinate Judge restored. 

The respondents must pay the costs of 
this appeal and of the proceedings in both 
the Courts in India. 

8. Appeal allowed. 
Solicitor for the Appellant :—Messrs. H. S. 
Polak and Co., 

Solicitor for the Respondents :—Messrs. 
Barrow Rogers and Nevill. 

*Page of 451, A-—[Ed]. 
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For presumption under s. 4, normal constituents 
must be declared—Ghee—Presumption under 3. £ 
and rules thereunder —Under s. 6, additional 
constituents presumed tobe present must be shown to 
be other than curds —Duty of prosecujion —Notifica- 
tion under s. 6 fixing standard | of quality of 
articles of food 49 intra vires of Local Government-~ 
“Conditions” meaning of—8. 6 renders presumption 
under 3, 4 superfluous. ° 

There is nothing in the terms ofs. 4, Ben. Food 
Adult. Act itself to suggest that articles mentioned 
ins. 6 milk, butter, ghee, wheat, flour and mustard 
oil are excluded. The section provides that the 
Local Govt. may declare the normal constituents 
of any article of food. Sections 4 and 6 are really 
dealing with different matters. The former is con- 
cerned merely with the constituents of different 
articles of food and the latter with the conditions 
under which they may be sold. Oertkin constituents 
are only mentioned in s. 6 in order to ensure a cer- 
tain standard of purity in any article put on the 
market. fp 187, col. 2.3 

The presumption under s, 4 only applies to those 
articles of whiche the normal constituenta have 
actually been declared. One presumption arising is 
that the article is not genuine, that is to say that. 
it had constituents other than those covered by the 
declaration. 184 Ind. Oas. 423 (1), explained. (êbid.] 

In the case of ghee, with which we are now con- 
cerned, the relevant part of the declaration is in 
these terms: “Ghee is the pura clarified milk fat 
of cow or buffalo or cow and buffalo.” The presump- 
tion in case of prosecution for sale of adulterated 
ghee would accordingly be that the ghee in the 
sample contained some substance other than the 
milk fat of cows or buffaloes, But inasmuch as in 
the case of ghee the notification is moresevere than 
the conditions laid down in s. 6 the presumption 
would be of very little help to the prosecution, 
Under s.6 ghee may contain curdsand the prosecu- 
tion would have to show that the additional con- 
stituents presumed to be present were something 
other than curds. [ibid] 

The essential thing is thatthe rules under the 
Act should refer to deficiencies in or additions to 
any article of food, thatis to say they must lay 
down the absence of something or the presence of 
something. [p. 188, col. 1.3 

The prosecution under s. 6 may prove either 
that the ghee does not fulfil the conditions laid 
down in s. 6 orthat it doesnot fulfilsuch con- 
ditions as are prescribed by the Local Govt. 
Although the ghee may be unadulterated, it may 
still beof poor quality and s, 4 applies to such a 
case, [ibid.] 

It is intra wires of the Local Govt. to fix a 
standard of quality and in so doing to prescribe 
conditions within the meaning of s. 6. [p. 188, col. 2.) 

The word “conditions” is quite obviously very 
wide. It embraces a multitute ofthings. It may 
range over such matters as storing, packing, 
temperature, standard of purity, physical condition 
and chemical condition. [p. 189, col. 1.) 

Section 6 enacts anabsolute prohibition and 
renders any presumption, arisingunders,4 and the 
rules made thereunder hat the ghee is not genuine 
or is injurious to health, entirely superfluous, [ibid.] 


Messrs. N. K. Basu’and Manmatha Nath 
Das, for the Petitioner. 


Mr. Anil Chandra Roy Chowdhury, for 
the Crown. 


Henderson, J—This is a rule calling 
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upon the District Magistrate of Midnapore 
and the Chairman of the Midnapore Munici- 
pality toshow cause why the conviction of 
the petitioner should not be set aside. He 
has been convicted of an offence punishable 
under s,6 (1) read with s. 21, Ben. Food 
Adulteration Agt, P. W. No.1 is the Sani- 
tary Inspector of the Midnapore Municipali- 
ty. He took three samples of ghee from a 
tin in the petitioner's shop. One sample 
was sent to the local public analyst, one 
sample made over to the petitioner and an- 
other sample taken from another tin, which 
was said to be a part of the same consign- 
ment, was also sent for analysis. The re- 
sult was that the Magistrate had three ree 
ports before him. The petitioner examined 
an expert witness who expressed the opini- 


on after reading the reports,that the sample - 


taken by the Sanitary Inspector was adulte» 
rated and that of the others one was certain» 
ly pure and the other probably sv. The 
Magistrate did not consider whether the 
ghee was pure or adulterated. He held that 
the reports showed that all the samples fail- 
ed to comply with certain conditions press 
cribed by the Local Govt. under s. 6 (1) 
(iii) These conditions were published 
by a notification in the Gazette on July 
24, 1930. On the same day similar notifica- 
tions were published under s. 4 and s. 20, 
The contention of the petitioner was that 
in view of the notification under s. 4 he was 
entitled to rebut the presumption raised 
therein, and to show that the ghee was not 
adulterated, He asked the Magistrate to 
accept the evidence of his expert witness on 
the point. The Magistrate, however, held 
that s. 4 had no application. 

The effect of the presumption under s, 4 
was the point for our consideration in 
Superintendent and Remembrancer of Legal 
Affairs, Bengal v. Kshitish Chandra Bener- 
jee (1). This was an appeal against an ac: 
quittal. The article of food in question was 
mustard oil, The point of law argued was 
whether the Judge was right in the view 
which he took with regard to the rebuttal of 
the presumption. It wasassumed by both 
sides that s. 4 applied to the case and the 
arguments weremade on that supposition. 
Inasmuch as I thought that this assumption 
required further consideration I directed 
that. the present rule should be heard by a 
Division Bench. Thé question is not free 
from difficulty and depends upon a conside- 
ration of that section in conjunction with 
s. 6, It will appear that s. 6 also refers to 


(1) 43 0 W N 1030; 184 Ind. Cas, 423; A I R 
1939 Oal, 667; I L R (1929) 2 Oal. 465; 12 R O 229. 
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the constituents of five specifie articles of 
food—milk, butter, ghee, wheat, flour and 
mustard oil. It has therefore to be consi- 
dered whether the Local Govt. has the 
power under s. 4 to declare the normal 
constituents of these articles of food and the 
effect of a repugnancy, if auy. Now, there 
is nothing in the terms of s. 4 itself to sugs 
gest that these articles are excluded. The 
section provides that the Local Govt. may 
declare the normal constituents of any arti- 
cle of food. It further appears that the two 
sections are really dealing with different 
matters. The formeris concerned merely 
with the constituents of different articles of 
food and the latter with the conditions. 
under which they may be sold. Certain con- 
stituents are only mentioned in s, 6 in order 
to ensure a certain standard of purity in 
any article put on the market. I have, 
therefore, reached the conclusion, though 
not without some hesitation, that the as- 
sumption made in the former case was cor- 
rect, Itis further clear that the presump» 
tion under s, 4 only applies to those articles 
of which the normal constituents have actue 
ally been declared. This is apparent from 
the use of the words ‘what deficiency in 
these constituents’ and also from s. 20 (1) 
(a) which includes these words : 

“Determining what deficiencies in or additions of 


any article offoodthe normal constituents of which- 
have been declared under s. 4.” 


One presumption arising is that the artis 
cle is not genuine, that is to say that it had 
constituents other than those covered by the 
declaration. In the case of ghee, with which 
we are now concerned, the relevant part of 
the declaration is in these terms: “Ghee is 
the pure clarified milk fat of cow or buffalo 
or cow and buffalo,” The remaining part of 
the notification has nothing to do with the 
constituents of ghee and is misconceived 
and ultra vires. The presumption would 
accordingly be that the ghee in the sample 
contained some substance other than the 
milk fat of cows or buffaloes. Inasmuch-as 
in this particular case the notification is 
more severe than the conditions laid down 
ins, 6 the presumption would be of very 
little help to the prosecution. Under s. 6 
ghee may contain curds and the prosecus 
tion would have to show that the additional 
constituents presumed to be present were- 
something other than curds. 

Whether the presumption can be drawn: 
at all depends upon the rales made under 
s. 20. Under that section the Local Govt.. 
may make rules determining what deficien- 
cies in or additions to any article of food, 
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-the normal constituents of which have been 
-declared under s. 4, shall raise the presump- 
tion that such article is not genuine or is in- 
jurious to health. The essential thing there- 
‘fore is that the rules should refer to 
deficiencies in or additions to any article of 
food, that is to say they must lay down the 
absence of something or the presence of 
‘something : for example, there may be a 
rule to the effect that a certain percentage 
-of'water in any sample should raise the pre- 
sumption. In dealing with the rules made 
with regard to ghee I find it almost impossi- 
ble to say whether they are ultra vires or 
not. There is no plain reference to any 
‘deficiencies in or additions to ghee, From 
its terms the rule suggests that a new rule 
of evidence is being laid down to the effect 
that, if certain chemical results are not ob- 
tained, there is to be a presumption that the 
article is not genuine. The presumption in 
the Act is a rule of evidence made by s. 4 
itself. Itis not open to the Local Govt, to 
make a further rule of evidence under s. 20. 
‘In the view which we take of this case it is 
not necessary to decide whether the pre 
sumption arises or not. But it seems de- 
‘sirable that the rules should be re-drafted 
‘in order that there may be no difficulty ia 
their interpretation, h 

__L have already noted that the Magistrate 
did not come to any finding on the question 
whether the ghee was adulterated or not. 
If such a finding had been necessary it 
would have been impossible to avoid a 
remand. It is true that the defence witness 
‘stated thatin his opinion the sample seized 
by the Sanitary inspector was adultrated. 
But it has not been ascertained what exacte 
ly he means by that. It isnot clear whe- 
ther in his opinion the sample failed to 
comply with the terms of the notification 
under s, 4 or with the conditions laid down 
under s.6. There is the further question 
whether that sample was actually seized by 
the Sanitary Inspector or whether as sug- 
gested by the defence, he dishonestly substi- 
tuted some inferior substance for it, Both 
these points would require to be cleared up. 
In my judgment however the Magistrate was 
right in the view which he took. The prose- 
sution may prove either that the ghee does 
not fulfil the conditions laid down ins. 6 or 
that it dces not fulfil such conditions as are 
prescribed by the Local Govt, Although the 
‘ghee may be unadulterated, it may still be of 
poor quality. Ié appears from the evidence 
of the experi witness that its quality will be 
affected both by the food of the cow from 
whose milk it was made and by the amount 
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or moisture acquired at the timé of its pres 
paration, The power conferred on the Local 
Govt. to prescribe conditions makes it possi- 
ble to ensure that only ghee of,good quality 
is placed on the market, The ghee in the 
present case did dot comply with the require- 
ments of the notification made under 8. 6, 
It has therefore to be considered whether 
that notificatiun can be said to prescribe 
conditions, sd 

In view of the notification under s. 20 
which is in similar terms, there can be little 
doubt that the figures adopted in the formu- 
la are the extremes within which, in the 
opinion of the expert advisers df Govt, un- 
adulterated ghee will be found, They have 
probably been used in that notification, as 
I interpret it, to create a rule of evidence. 
Mr, Roy Chowdhury on behalf of the Crown 
contended that there is nothing to prevent 
them from being adopted as a standard of 
quality as well, I accept that sontention. In 
my opinion, it is intra vires of the Loca] Govt. 
to fix a standard of quality and in so doing 
to prescribe conditions within the meaning 
of 8.6. The notification on which the pro» 
secution relied does actually prescribe such 
conditions, The Rule must accordingly be 
discharged. 

Khundkar, J.—I agree. The provisions 
of the Act to which reference is necessary in 
the present case are ss. 4, 6 and 20, and the 
Govt, notifications under those sections. 
Section 4 vests in the Govt, power to dec- 
lare the normal constituents of any article of 
food and to determine by rules what defi- 
ciency in any of thesa constituents or what 
addition of extraneous matters or propor" 
tion of water ina sample of any article of 
food shall raise a rebuttable presumption 
that the article of food is not genuine or is 
injurious to health. It would be only rea- 
sonable to read the expressions “normal 
constituents,” “deficiency in those constitu- 
ents,” “addition of extraneous matters, or 
proportion of water” in the ordinary dice 
tionary sense cf those words. The rules 
which this section would seem to contemp- 
late appear, to be rales concerned with 
the presence or absence of solid or 
liquid substances to be denoted in those 
rules. Itis not easy to understand theres 
fore how in rules framed under this section 
chemical reactions such as saponification 
value and Reichert Wollny value in the case 
of ghee, and saponification and iodine value 
in the case of mustard oil came to be formu- 
lated. The chemical standards set up in 
the rales are in reality ctiteria by reference 
to which an expert could arrive at a conclu 
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sion regarding the presence or absence of 
substances, solid or liquid, and the pre- 
sumption that the article is not genuine or is 
injurious to health would or would not arise 
from such a conclusion. In my judgment 
it is however not necessary for the purpose 
of the present case to decide whether the 
laying down of ‘chemical standards falls pro- 
perly within the scope cf the rules which 
8. 4 contemplates. In the present case we 
are not really concerned with s. 4 because 
the material section iss.6 which isin the 
following terms: 

“No person ehall, directly or indirectly, himself or 
by any other peyson on his behalf, sell, expose for 
sale or manufacture or store for sale, any of the fol- 
lowing articles, namely : (a) milk, (b) butter, (c) ghee, 
(d) wheat flour, (e) mustard oil, and 
(f) any other article of food which may be notified 
by the Local Govt in this behalf. Unless the 
following conditions are fulfilled namely........” 

Then follow certain conditions in the 
case of each of Arts, (a) to (e) enumerated 
above, and ia the case of ghee they are thus 
stated : 

“(it) inthe case of ghee, it shall contain only 
substance, other than curds, whichare derived 
exclusively from themilk ofcows or of buffaloes and 
shall fulfil such conditions as may be prescribed by 


the Local Govt.” | 

I would observe here that the word 
“conditions” is quite obviously very wide. 
It embraces a multitute of things. It 
may range over such matters ag storing, 
packing, temperature, standard of purity, 
physical condition and chemical condition. 
We find that the Local Govt, has in 
fact in exercise of the powers conferred 
by s. 6 prescribed by notification conditions 
which in case of ghee run as follows :— 

“Shall have a butyro-refractometer reading of not 
less than 40 and not more than 42°5 at 40°C and in 
thecase of cow ghee a saponification value of not 
less than 220 and a Reichert Wollny value of not 
less than 24, in case of buffaloghée a saponification 
value of not less than 222 and Reichert Wollny value 
of the not lessthan 30, and in the case of mixed 
cow and buffalo ghee a saponification value of 
zot lesa than 222 and Reichert Wollny value of not less 
than 28.” 


This is perfectly intelligible. In the 
case of ghee it is laid down that one of 
the conditions it shall satisfy is a certain 
Chemical standard. In the case of this 
article the result therefore is that unless it 
‘satisfies that standard “no person shall dir- 
ecily or indirectly, himself or by any person 
on his behalf” sell it, expose it for sale 
or manufacture or store it forsale. Section 6 
enacts an absolute prohibition and renders 
any presumption, arising under 6.4 and 
the rules made thereunder that the ghee 
is not genuine ore is injurious to health, 
entirely superfluous. Suppose the prosscus 
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tion proved the facts necessary $o raise: 
the presumption, and suppose the defence 
succeeded in rebutting the presumption, 
The position would nevertheless still be 
that the barimposed by s. 6 remained for 
the simple reason that the ghee did not 
fulfil the conditions of the chemical test: 
required by that section read with the 
rules framed thereunder. Tke anomaly, 
in my judgment, does not arise from any 
necessary conflict or overlapping as between 
8.4 ands. 6, In the case of ghee it arises 
from the manner in which therules framed 
under these two sections are expressed. In 
the presence of the essential and irrebuttal 
condition prescribed by the notification 
under 8. 6 referred to above, it was neces- 
sary for the Local Govt. by a notification 
under 8, 4to make the declaration or rule 
which reads as follows : 

“Ghee is the pure clarified milk fat of cowor 
buffalo or cow and buffalo and has a butyro-re- 
fractometer reading of not less than 40 and not 
more than 42°5 at 40°O; in the case of cow gheea 
saponification value of not less than 220 and Reichert 
Wollny value of not less than 24, in thecase of 
buffalo ghee a saponification value of not less than. 
222 and Reichert Wollny value of not less than 
30, and in the case of mixed cow and buffalo ghee 
a saponification value of not less than 222 and Reichert 
Wollny value of not less than 28.” 

The notifications under s. 4, declaring the 
normal constituents of articles of food 
and enacting rules for determining what 
deficiency or addition in question, ought 
not to lose sight of the conditions laid 
down in s. 6 and the notifications made 
under that section, for to doso might lead 
to conflict. As the case of ghee shows it 
has brought about a redundancy. It is 
only reasonable to suppose that the Legis- 
lature intended notifications under one 
section to be either independent or supple- 
mentary of those under the other section 
for the purpose of achieving the objects of 
the Act. The case of mustard oil would 
seem to provide an example, Section 6 
absolutely prchibits the sale, expogure for 
sale, manufacture or storage for sale of 
mustard oil which is not derived exclusively 
from mustard seed, Todetermine whether 
a particular sample of mustard oil is 
derived from mustard seed one istaken to 
the notification under s. 4 which runs as 
follows : 

“Mustard oil is the fixed oil expressed or extracted 
from mustard seed and shall have a saponification 
value of not lees than 169 and notmore than 175 
and an iodine value of not less than 96 and not more 
than 104,” . 

Iam assuming for the purposes of this 
illustration that the notification is anot 
ulira vires of 8.4, Ifthe chemical standard 
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“here setup is not satisfied, then under, 
B. 4 there would arise the presumption that 
the oil was not genuine, that is to say 
that it was notthe fixed oil expressed or 
extracted from mustard seed. But the 
presumption would be rebutted by showing 
that in spite of the oil failing to satisfy the 
chemical standard set up in the notification 
it was nevertheless an oil expressed or 
extracted from mustard seed, That would 
satisfy the condition laid down in clause 
(5), 8.6 and would remove the bar imposed 
by that section. Reference has been made 
tothe casein Superintendent and Rememe 
brancer of Legal Affairs, Bengal v, Kshitish 
‘Chandra Banerjee(1). That case was primarily 
Concerned with the method by which a 
presumption arising under s, 4 in the case 
of mustard oil might be rebutted, and I 
am Satisfied that there is nothing in our 
decision there which is irreconcilable with 
the conclstions to which we have been 
Jed in the matter now under discussion. 
At the outset I mentioned s. 20 as one of 
the sections to which reference was called 
for. That is a section which vests the 
Local Govt. with a general power to 
make rules. The words of that section 
which are-relevant to the present care are as 
follows : 

“The Local Govt. may, subject to the condition 
of previous publication, make rules to carry out the 
wpurposes of this Act.” 

In particular, and without prejudice to the 
generality of the foregoing power, the Local Govt, 
ment may makes rule, 

(a) determining what deficiencies in or additions 
to any article of food, the normal constituents of 
which have been declared under s. 4, shall raise the 


presumption that such article is not genuineor is 
‘injurious to health.” , 

Keference is made in cl. a) to the specific 
power already conferred bys.4 to declare 
the normal constituents of any article of 
food. There is a notification under s. 20 
the terms of which in the case of ghee and 
mustard oil I would set out : 

“Ghee—(a) where in a sample of ghee the butyro- 
referactometer reading at 400 is less than 40 or 
médre than 42°5, it shall be presumed, until the 
contrary is proved for the purposes of the Act, that 
the ghee is not genuiue by reason of the addition 
thereto of extraneous fat or oil. 

(b) Where ina sample of cow's ghee the Reichert 
Wollny value isless than 24 or the saponification 
-alue isless than 220, it shall be presumed, until 
the contrary is proved forthe purposes of the Act, 
“that the ghee is not genuine by reason of the addition 
thereto of extraneous fat or oil. 

w) wherein a sample of buffalo’s ghee the Rei- 
-chert Wollny value in less than 30 or the saponifi- 
cation value is less, than 222, it shall be presumed 
until the contrary is proved for the purposes of the 
Act, that the ghee is not genuine by reason of the 
addition thereto of extraneons fat or oil. 

(d) Where in sample of mixed cow and buffalo 
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ghee the Reichert Wollny value is less than 28 
and the saponification value is less than 222, it shall 
be presumed, until the contrary is proved for the 
purposes of the Act, that the ghee is not genuine 
by ronson of the addition thereto of extraneous fat 
or oil. A 

Mustard oil—(a) Where in a sample of mustard 
oil the saponification value is less than 169 or 
more than 175, it shall be presumed, until the con- 
trary is proved forthe purposes of the Act, that the 
mustard oil isnot genuine by reason of the addition 
thereto of extraneous oil. $ 

(b) Where in a sample of mustard oil the iodine 
value is less than 96ormore than 104, it shall be 
presumed, until the contrary is proved for the purposes 
of the Act, that the mustard oil is not genuine by 
reason of the addition thereto of extraneous oil.” 

This language would seem ,to bring into 
something like relief what I have earlier 
stated about the chemcial standard being 
mere criteria for determining the presence 
or absence of certain physical substances, 
It seems to me that the presumption arises 
from the presence or absence of those sub- 
stances and that it arises not under any 
notification but unders.4, But as Ihave 
already stated, itis not necessary for the 
purposes of this case to decide whether the 
setting up of a standard in terms of 
chemical reactions is properly within the 
scope of s. 4, and I would now add, of 
s, 20 (1) (a), or whether the chemical 
criteria are outside those sections and 
are really no more than postulates regarding 
a mode of evidence and the sufficiency 
thereof. 

D. . Rule discharged. 


MADRAS HIGH COURT 
Appeal No. 120 of 1936 

May 1, 1939 
VENKATARAMANA Rao AND Newsan, JJ. 
VASANTHARAO AMMANNAMNA— 

APPELLANT 

versus 
VIJIAPURAPU VENKATA KODANDA 
RAO PANTHULU AND oTHmRS— 
RESPONDENTE 

Hindu Law—Limited estate—Gift to female— Pre- 
sumption as to nature of — Will — Construction— 
Daughter held, took daughter's estate and not absolute 
estate — Vested remainder — Vested remainder after 
conferring limited estates analogous to that of woman's 
estate under Hindu Law. 

There is no presumption that a gift to a female 
means a limited gift or carries with it the effect of 
creating an estate exactly gimilar to a widow's estate 
under the law of inheritance. Surajmani v. Rabi 
Nath (1), relied on. 

Even in cases where the words used by the testator 
confer an absolute ownership, the circumstances or 
the context may be sufficient to show that such an 
absolute ownership was not ihtended. The question 
in all these cases therefore depends upon the inten- 
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as to be gathered from 
ánd the willread as a whole 
Ledang circumstances at or 
„óf the will. 
“iing the will of aHindu, it is not impro- 
| cike into consideration what are known to be 
_ ordinary notions and wishes of a Hinduin res- 
_pect of devolution of a property. Mohammad 
WShumsool v, Shewakaram (3), followed. 
Awillof a Hindfi provided as under, “My self- 
acquired properties . . . silver and gold and 
«other movables belonging to me—all the properties 
«aforesaid shall, on my death, be enjoyed by my wife 
mtill herdeath and after her death, they shall pass to 
my daughter. Thereafter, they shall pass to my 
«grandsons through my daughter. As stated here- 
under, the debts due by me to outsider, should be dis- 
charged hereafter from the annual income derived 
from the said properties mentioned above. After 
diecharging all the said debts, the person who shall be 
enjoying the said properties as aforestated shall pay 
to my four granddaughters each a sum of Rs. 25 per 
annum towards pasupukunkuma” : 

Held, that the estate which the „testator intended 
his daughter to take was an estate which she would 
take under the law of inheritance, that is, a limited 
estate analogous to that of a widow's estate and not an 
absolute estate, The testator meant to give a daughter's 
estate rather than a lifeestate. There could therefore 
be no vested remainder liableto be attached 

It is not possible to have a vested remainder after 
conferring a limited estate analogous to that of a 
woman'sestate under the Hindu Law. The holder 
ofsuch an estate whether she be a widow or a 
daughter would fully represent the inheritance. 
Bhagabuttt Dace v. Chowdri Bholanath Takoor (5), 

«relied on, 
A. againet the decree of the Sub-Judge, 


Vizagapatam, dated October 31, 1935, 
Mr. P. Somasundaram, for the Appellant» 


Mr. Y. Suryanarayana, for the Respond- 
ents, 


Venkataramana Rao, J.—The quese 
tion for determination in this appeal is, 
what is the nature of the interest taken 
by the plaintiff and by her sons under 
the will of her father Maddirala Buchi 
Sundara Rao Pantulu Garu dated July 26, 
1899, It is the case of the plaintiff that 
she took an absolute estate in the pro- 
perties bequeathed to her. It is the case 
of defendant No. 1 that she took only a 
life interest and there was a vested remain- 
der in favour of her sons defendants Nos. 2 
and 3 and her deceased son Bayanna 
Pantulu whose sons are defendante Nos. 4 
to 6, Defendant No, 7 is the son of defen- 
dant No. 3. The suit itself was filed for 
a declaration that the „plaintif got an 
absolute estate in the said properties and 
that the attachment effected by defendant 
No. 1 of the interest of defendants Nos. 2 
to 7 in the property in execution of a 
decree obtained by him in O. S. No. 36 
of 1930 on the file of the Subordinate Judge's 
Oourt of Vizagapatam is invalid. The 
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learned Subordinate Judge ona construc- 
tion of the will held that the plaintiff did 
not take an absolute estate and dismissed 
the suit. It is this decision which is 
challenged in appeal by the plaintiff. The 
main provisions of the will so far asa they 
are material for the decision of this appeal. 
run thus: 

“Out of the aforestated ancestral lands in Dimile 
and other villages, the one-ninth share of lands to 
which I am entitled, shall be enjoyed after my 
death by my wife till her death, and after her 
death it shall pass to Sundara Rao Pantulu Gara, 
son of my second elder brother Maddirala Kamaji 
Rao Pantulu Garu, deceased.” 

“My self-acquired properties .... silver and gold 
and other movables belonging to me—all the 
properties aforesaid shall, on my death, be enjoyed 
by my wife till her death and after her death, they 
shall pass to my daughter. Thereafter, they shall 
pass to my grandsons through my daughter.” 

“As stated hereunder, the debts due by me to oute 
siders, should be discharged hereafter from the 
annual income derived from the said properties 
mentioned above, After discharging all the said 
debts, the person who shall be enjoying the said 
properties as aforestated shall pay to my four 
granddaughters each a sum of Rs, 25 per annum 
towards pasupukunkuma.” 

The contention of Mr. Somasundaram cn 
behalf of the plaintiff is that the words of 
disposition in her favour, namely ‘after 
her (wife’s) death, they shall pass to my 
daughter’ confer an absolute estate, It is 
now settled law that there is no presump- 
tion that a gift toa female means a limited 
giit or carries with it the effect of creating 
an estate exactly similar to a widow's estate 
under the law of inheritance. (Vide the 
dictum of Mitter, J. approved by the Privy 
Council in Surajmani v. Rabi Nath (1). 
This presumption was given effect to in 
Ramachandra Rao v. Ramachandra Rao (2), 
where a gift by a husband to his wife 
simpliciter was held to confer an absolute 
estate. The words used in the will in that 
case were “my senior wife and junior 
wife shall each take a half.” Seshagiri 
Ayyar, J. remarked in the course of the 
judgment thus: 

“Unless there is an express or implied qualificar 
tion to the contrary, the donor must be deemed to 
have been conveyed all that he was possessed of in 
the property granted.” 

This decision, so far as I am aware, has 
been followed without question by our High 
Court. If the words used by the testator 
had stood by themselves, there is a good 
deal of force in the contention of Mr, 
Somasundaram. But they do not stand by 
themselves; closely following them occur 
the following words: $ 
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“Thereafter (whether he used that expression to 
mean afterthe daughter’s death or after the estate 
is taken by the daughter—whichever it is, is im- 
material) through my daughter they shall pass to 
my grandson.’ 


Again there are other provisions in the 
will which have also to be considered, 
Even in cases where the words used by 
the testator confer an absolute ownership, 
the circumstances or the context. may be 
sufficient to show that such an” absolute 
ownership was not intended. The question 
in all these cases therefore depends upon 
the intenticn of the testator which has to 
be gathered frem the words used by him 
and the will read as a whole in the light 
of the surronding circumstances at or 
about the date of the wil. In the light 
of the principles referred to above, let us 
see what the ‘intention of the testator was 
in this case. He was a retired Subardi- 
nate Judge on the date of the will. There 
was ancestral property in which he hada 
share tbe division of which was not effected 
by metes and bounds and wherein not only 
his brothers but the descendants of his 
Paternal uncles were also interested. The 
testator was himself a scn of one of three 
brothers and his father had two sons 
besides the testator, On the date of the 
will the paternal uncles were dead, tke 
two brothers of the testator were also dead 
and there was only a daughter by one of 
his brothers and a son by another brother 
by name Sundara Rao Pantulu. He him- 
self had a wife and a daughter living and 
there were sons and daughters by the 
daugther. His object as explained by him 
in the preamble to the will, was to make 
known how and by whom the property he 
was possessed of was to be enjoyed after 
his death without disputes in the family in 
future. So far as the ancestral property 
is concerned, he gave a life interest to his 
wife and after her death, he bequeathed it 
to the son of his brother, the said Sundara 
Rao. Therefore so far as that property 
ia concerned, it was his intention to retain 
it in the family of his brother. It is con- 
sistent with the ordinary notion of a Hindu 
that the ancestral property of the family 
should be retained in his family. 

Coming to the self-acquired property, he 


directs that his wife should enjory it during | 


her lifetime. It is immaterial whether it is 
considered as a widow's estate or a life 
estate because the wife is dead, He then 
makes a provisicn in favour of his daugh- 
ter to which I have already referred. The 
question in this case is, what estate did 
he‘intend’ his daughter to take? On a. 
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careful consideray. 
the will we have com 
the estate which then 
daughter to take was a. 4190 
would take under the lamn $ to 
that is, a limited estate anallên, 
of a widow's estate. It is only. Sip pee 
the intention of the testatos wouk S.s. be 
effectuated and that every word) in the 
will could be given effect to as it ought to 
be given effect to as far as possible,* The 
estator had not stopped with the disposi- 
ion in favour of his daughter but he 
directs that thereafter (which we think is. 
after the lifetime of the daughter) the 
estate shall pass to hia grandsons, it is. 
clear that the ultimate destination of the 
estate intended by the testator was to the 
grandsons, ` 

A good deale of argument was advanced 
on both sides on the word ‘dwara’ or 
‘through’ in the disposition in favour of the 
grandsons. The contention of Mr. Soma- 
sundaram is thatthe testator gave an abso- 
lute estate to the daughter at the same time 
expressing a desire that she should leave it 
to the grandsons. It is no doubt difficult to 
understand what exactly the testator meant 
by the word ‘through’, but we are not able 
to accept the contention of Mr, Somasun-+> 
daram that the words by which he intended 
that the property should go to the grandsons 
are mere words of recommendation to the 
daughter. On the other hand, the intention 
is pretty plain that the estate must go to 
the grandsons. It is immaterial whether 
the testator intended that the property 
should pass to them in the ordinary course of 
devolution after the death of the daughter 
or whether he intended the daughter to 
convey the said property to them. If the 
testator had really conferred an absolute 
estate on the daughter and the words used 
in favour of the grandsons were only words 
of recommendation leaving the option to the 
widow to convey the estate to his grandsons 
or uct, the intention of the testator would be 
frustrated because the words used are “shall 
pass.” On the other band, if the estate 
given tothe daughter were to be construed 
as a life estate or a daughter’s estate, the 
intention would be effectuated and the ! 
words used in favour of the grandsons could. . 
be given effect to. “There is another indica- 
tion to show that he did not mean to give 
the daughter an absdlate estate, The tes» 
tator was himself a lawyer and a Judge and 
knew or may be presumed to have known 
that under the Hindu Law an estate owned 
by a daughter absolutely would go to her 
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daughters in preference to her sons. There- 
jp if the daughter took an absolute estate, 
he must have known that her daughters 
would get it unless a limitation was placed 
upon the estate which was going to be con- 
ferred upon the daughter. Therefore fully 
alive to the law he directed that the estate 
should pass to*the grandsons and made a 
oo in favour of the granddaughters 
us: 

“Attor discharging all the said debts, the person 
who shall be enjoying the said properties as afore- 
stated shall pay to my four granddaughters each a 
bum of Rs, 25 per annum towards pasupukunkuma.” 

He would not have cut off his grand- 
daughters with this annuity unless he inten- 
ded that they should not get the estate and 
the obligation to pay the annuity was ime 
posed upon the persons who take his property 
and they are mentioned ip the previous 
paragraph of the will, namely the widow, 
the daughter and the grandsons. It is 
common knowledge that a Hindu would 
ordinarily prefer, in the absence of a male 
issue, that his estate should go to his daugh- 
ter's son in preference to his daughter's 
daughter, both on account of natural love 
and affection and also on religious grounds 
which every pious Brahmin might be expec- 
ted to have in view. The testator knew that 

„the religious efficacy conferred by a daugh- 
“fers son in regard to funeral ceremonies 
and oblations is equal to a eon. Therefore 
it is quite natural to expect that a testator 
like Bachi Sundara Rao would desire that 
the estate would ultimately goto his grand- 
sons in preference to his granddaughters. 
As observed by their Lordships of the Privy 
Council in Mohammad Shumsool v. Shewa- 
karam (3), in construing the will of a Hindu, 
it is not improper to take into consideration 
what are known to be the ordinary notions 
and wishes of a Hindu in respect of devolu~ 
tion of a property. There is again another 
indication that the daugater was not inten- 
ded to take the property absolutely. In 
making a provision for the discharge of 
debts he enjoins that they should be dischar- 
ged out of the annual income and he does 
not empower the widow or the daughter to 
alienate the corpus. No doubt such a power 
of alienation is not necessary and it can 
well be understood to have comprised in a 
pure gift to a widow or.a daughter simpli- 
citer. But in the context the absence of 
express words as to power of alienation 
would seem to connote that the estate in- 
tended to be conferred upon the daughter 
was not absolute, 

3)21A7; 22 W ; f 26; ; 
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The question therefore arises, Mid he ine 
tend to confer only a life estate or a daughe 
ter's estate? It seems tous that he meant 
to give a daughter's estate rather than a 
life estate. He omits the words “during her 
life’ with reference to the disposition in 
favour of the daughter. The words “pass 
to my daughter” would rather indicate that 
in the erdinary course of devolution the 
estate should pass to her, that isthe daugh- 
ter, and then tothe grandscns. The words 
used in favour of the grandsons seem to 
indicate that the estate conferred on the 
daughter was not a life estate because there 
is no direct gift in favour of the grandsons, — 
but on the other hand, what he says is that 
through his daughter the estate shall pass 
to his grandsons. Hither he must have 
intended that the daughter should convey 
the property either by will or inter vivos to 
the grandsons or she having taken the 
estate, through her it should pass to the 
grandsons in the ordinary course of devolu- 
tion. If it was the daughter's estate that 
was intended to be conferred, there can be 
no question that the estate taken by the 
grandsons is not a vested interest, No doubt 
there have been expressions of view that it 
is possible to have a vested remainder after 
a limited estate of a Hindu widow or a 
daughter: vide Ratna Chettiar v. Narayas- 
wami Chettiar (4). Butit seems to us that 
it is not possible to have a vested remainder 
after conferring a limited estate analogous 
to that of a woman's estate under the Hindu 
Law. The holder of such an estate whether 
she be a widow or a daughter would fally 
represent the inheritance. There is nothing 
to vest in anybody else. The observations 
of the Privy Oouncil in Bhagabutti Dace 
y. Chowdri Bholanath Takoor (5), seem to 
be almost decisive of the matter. The 
question pointedly arose in that case 
whether an estate taken by a wife under 
the will of her husband was a life estate or 
a Hindu widow's estate under the law and 
the gift over in favour of the adopted son 
was a vested or a contingent remainder. 
Their Lordships pointed out that if it was a 
life estate, the adopted son would take a 
vested remainder; if it was an estate of a 
Hindu widow, the estate, taken by the adop= 
ted son would be a contingent remainder. 
In that case their Lordships held that the 
estate taken by the widow was a life estate 
and that taken by the adopted son was a ves- 
ted remainder. If it is assumed in this case 
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Mad. 64, 
(5) 24 W R 168. 
s 


134 


that there is a direct gift in favour of the 
grandsons, the estate taken by them would 
be a-contingent remainder. But there is 
no direct gift in their favour and whether 
the estate taken by the daughter was viewed 
as a mere daughter's estate and the words 
used in favour of the grandsons were inten- 
ded to connote a power vested in the daugh- 
ter to convey the property or tHe words 
meant that the property should: be taken by 
the grandsons in the ordinary course of 
devolution is immaterial. But it was not the 
intention of the testator that the daughter 
should take an absolute estate but only the 
limited estate of a daughter. 

In the view which we have taken that the 
daughter took a daughter's estate, there 
can be no vested remainder which is liable 
to be attached by defendant No,1. But in so 
far asthe plaintiff sued for a declaration 
that she has got an absolute estate in the 
suit properties, her suit fails and has to be 
dismissed. We direct each party to bear his 
own. costs both here and in the Court below, 

N.-D. Order accordingly. 


LAHORE HIGH COURT 
Letters Patent Appeal No. 50 of 1939 
May 5, 1939 
ADDISON AND Ram LALL, JJ. 
Firm SUKHRAM PHOLLEY—DErOoRgE- 
HoOLDER-—APPELLANTS 
versus 
KANWAL SINGH AND OTEERS—OB8JEOTORS 
— RESPONDENTS 

Oustom (Punjab)—Ancestral land coming to rever- 
sioners, áf can be leased out in execution of decree 
against original proprietor after his death, when st 
had been attached in his life-time — Punjab Debtors‘ 
Protection Act (II of 1936), 8. 9~—Ancestral land when 
can be sold—Act coming into force before record is 
sent to Collector to arrange lease of judgment-debtor's 
land—Land, if can be alienated. : 

The attachment of the ancestral property in the 
life-time of the original proprietor does not confer 
any titleand does not amount to a chargeon the 
property, nor does it affect the rights of the rever- 
‘sioners. As in Rohtak District, under customary law, 
‘ancestral land, which has come to the reversioners 
from a judgment-debtor, is not liable even forthe 
just debts of the judgment-debtor, it follows that such 
land cannot be farmed under custom in execution of 
the decree against the judgment-debtor after his 
death, though it had been attached in his life-time. 

{Cage-law relied on.] i 

Unders 9, Punjab Debtors’ Protection Act, there 
has to be an express charge by mortgage on ancestral 
land before it can*be sold or otherwise disposed ofin 
execution of a decree against a predecessor-in- 
interest, An attachment in the life-time of the 
predecessor-in-interest is not sufficient, as attachment 
.does not amount to a charge. 
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Where the Punjab Debtors’ Protection Act N 


come into force before the papers were sent to t 
Collector to arrange for the lease or farm of the 
judgment-debtor's land the land cannot besold or 
otherwise transferred even if the attachment had been 
effected before the Act came into force, 170 Ind, 
Cas. 388 (10) and Nand Mal-Durga Daa v. Nazir 
Ahmad (11), relied on. 


L, P. A. from the judgmentof Mr. Justice 
Skemp in 8. A. No. 1189 of 1938, dated 
January 17, 1939. 


Mr. Fakir Chand Mital, for the Appel 
lants. ; 


Mr. Bishan Narain, for the Respondents. 

Addison, J.—The firm, Sukh Ram Phol- 
ley obtained a simple mondy decree in 
1930 against Giani, a Jat of Tehsil Jhajjar, 
District Rohtak, for Rs, 3,460. Applications 
for execution were made in 1933 and 1935 
and the present application for execution 
was made on February 8, 1936. At that 
time Giani was alive and 8 bighas 16 bise 
was of agricultural land belonging to him 
were attached on March 12, 1936, The 
Papers were then sent tothe office of the 
Collector to arrange a farm of the land, 
These proceedings had not been completed ' 
when Giani died on April 17 or 18, 1937. 
His nephews and grandnephews were 
brought on the record and they objected 
that the land could not be alienated after» 
Giani’s death as they were governed by 
custom and the land was ancestral. It was 
found by the two Courts below that the 
land was ancestral. They also concurred 
in holding that the land was exempt from 
attachment and sale under custom after 
Giani's death and that s. 9, Punjab Debtors’ 
Protection Act, also operated as a bar, There 
was a second appeal to this Court which was 
dismissed by a learned Judge against whose 
decision this appeal under the Letters Patent 
has been preferred. In the Full Bench 
decision, Jagdip Singh v. Narain Singh (1), 
it was held that where a male proprietor, 
governed by customary rules, had contract- 
ed a just debt and died leaving ancestral 
landed property, such property was not liable 
in the hands of the next holder in respect of 
such debt, unless the debt had been expressly 
charged on the property. As a consequence, 
it was further held that a person who had 
obtained a simple money decree for such a 
debt against the debtor himself or his repre- 
sentatives had no right to execute it against 
ancestral land, once in the debtor's posses- 
sion, which had passed into the hands of the 
next holder under customary law. In this 
Full Bench case the land had neither been 


(1) 4 P R 1913; 15 Ind, Oas? 866; 173 P L R 1912; 160 
PWR 1912 (F B). ; 


1940 8 


attached nor sald in the lifetime of the judg- 
ment-debtor, In the course of this judg- 
ment it was said obiter that it might perhaps 
be conceded that attachment of the landed 
ancestral property during the lifetime of the 
debtor was permissible but it was added 
that the learned Judges were not at present 
concerned with that aspect of the question. 
In the case before us the land had been ate 
tached in the lifetime of the judgment- 
debtor and reliance is placed upon this obia 
ter dictum by the appellants. Reliance was 
also placed on a remark by their Lordships 
of the Privy Oouncil in Suraj Bunsi Koer v., 
Sheo Proshad Singh (2), at p. 174, which is 
as follows : 

“They think that, at the time of Adit Sahai’s 
death, the execution proceedings under which the 
mouga bad been attached and ordered to be sold 
had gone zo far as to constitute, in favour of the 
judgment-creditor, a valid charge upon the land, 
to the extent of Adit Sahai's undivided share and 
interest therein, which could not be defeated by his 
death before the actual sale.” 

In this case before the Privy Council how- 
ever a decree had been obtained against 
Adit Sahai alone for a certain sum to 
be realized by the sale of the morte 
aged property. This case is therefore dis- 
tinguishable on the ground that Adit Sahai 
had charged the joint Hindu family pro- 

_perty, belonging to himself and his sons, 
and it might perhaps be said that, for 
this reason alone, his share at least was 
liable for the debt. Further, in the case of 
co-parceners under Hindu Law, it has been 

‘held that the undivided interest of & co-par- 
cener, if it is attached in his lifetime, may 
be sold after his death whether the order for 
sale is made in his lifetime or after his 
death, This principle might also explain 
the remark relied upon in the judgment of 
their Lordships of the Privy Council. Sukh 
Dial v, Nazir Ahmad (3), was relied upon 
by the appellants but it is not very helpful. 
There the land had been attached and sold 
before the death of the judgment-debtor 
and it was held that his legal representatives 
could not, in these circumstances, challenge 
the sale, 

A case, which is on all fours with the pre- 
sent case, is Ganpatrai v, Santa Singh (4), 
decided by a Division Bench, where it was 
held that the attachment of ancestral land 
in the lifetime of the original proprietor, 
for debts due from him, did not create any 
charge on the property and could not pre- 

(2)-50 148 (174); 61 A 88; 4 Sar. 1(P 0). 

(3) ATR1937 Lah. 157; 169 Ind. Oas, 416; 17 L 799; 
38 P L R 613;10R L7. 


(4) A I R 1930 Lah. 849; 127 Ind. Oas. 358; 31 P LR 
970; Ind. Rul. (1930) Lah, 854. 
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clude the accrual of the reversionary rights, 
In this case the learned Judges relied upon 
Ram Bhaj Datta v. Ram Das (5), where it 
was held that an attachment created no 
charge on the attached property and cme 
ferred no title on the attaching creditor, but 
merely prevented a private alienation of the 
property. This proposition follows from 
Moti La?v. Karabuldin (6), where it was 
held that an attachment, which had preced- 
ed the institution of the first purchaser's 
suit, afforded no support to the second pur- 
chaser’s claim, as attachment under the 
Civil P. O., merely prevented alienation and 
did not give title; and from Raghunath 
Das v. Sundar Das (7), where it was held 
that an attachment prevented and avoided 
any private alienation but did not invali> 
date an alienation by operation of law such 
as was effected by a vesting order under the 
Insolvency Act. It was again held in Natha 
v. Ganesh Singh (8), that a mere attachment 
infringed the rights of only the judgment- 
debtor and had the effect of placing the pro: 
perty attached in custodia legis. It did not 
amount to an infringement of the rights of 
the reversioners. 

Finally, it was held by a Division Bench 
of the Punjab Chief Court in Bhambul Devi 
V. Narain Singh, 29 Ind. Cas. 572 (9), that 
an attachment of property did not affect any 
title therein, but merely prohibited its trans» 
fer. It follows from these authorities that 
the attachment of the landed property in 
the lifetime of Giani did not confer any title 
and did not amount to a charge on the pro» 
perty, nor did it affect the rights of the re» 
versioners. As in Rohtak District, under 
customary law, ancestral land, which has 
come to the reversioners from a judgment- 
debtor, is not liable even for the just debts 
of the judgment-debtor, it follows that the 
land in the present case could not be farmed 
under custom in execution of the decrea 
against the judgment-debtor after his death, 
though it had been attached in his lifetime, 

The same result follows from s. 9, Punjab 
Debtors’ Protection Act, 1936. The attach- 
ment was made in the present case on 
March 12, 1936, and the Punjab Debtors’ 


(5)3 L 414; 69 Ind. Oas. 720; AT R 1923 Dah, 
pË 250 179;24 IA 170; 1 O WN 639; 7 Sar, 299 


). 

(7) 42 O 72; 24 Ind. Oas. 304; AI R 1914 PO 129; 
41 Í A 251; 18 O W N 1058;1L W 567; IMLJ 
150; 18 M L T 353; (1914) M W N 747; 16 Bom, L R 
814; 200 L J 555; 13 A L J154 (ŒP O); 

(8) 13 L 524; 136 Ind. Cas. 265; A I R1932 Lah. 179; 
33 PL R 46; Ind. Rul. (1932) Lah. 217. . 

(9) 29 Ind, Cas, 572; A I R1915 Lah, 281; 39P R 
1915; € P L R 1916. 

s 


196 


Protection Act came into force on June 6, 
1936, after the attachment but before Giani’s 
death. Section 9 practically enacts the dee 
cision arrived at in the Full Bench case, 
Jagdip Singh v. Narain Singh (1), and lays 
.down that, when custom is the rule of deci- 
sion in regard to succession to immovable 
property, then, notwithstanding any custom 
tothe contrary, ancestral immovable pro- 
perty in the hands of a subsequent holder 
shall not be liable in execution of a decree 
or order of a Court relating to a debt ine 
curred by any of his predecessors-in-in- 
terest, provided that, when the debt has 
been expressly charged by mortgage on ane 
cestral immovable property by a predecess 
sor-in-interest, the Court shall determine 
the liability of such land as if this section 
had not been passed. There is a further 
proviso, but it does not help the appellants 
_ in any way and need not be set out. Under 
this section therefore there has to be an ex 
press charge by mortgage on ancestral land 
before it can be sold or otherwise disposed 
of in execution of a decree against a pree 
decessor-in-interest, This makes it quite 
elear that attachment in the lifetime of the 
predecessor-in-interest is not sufficient, as 
attachment does not amount to a charge. 

In Telu v. Firm Jethu Mal-Hari Pershad 
(10), when dealing with a similar provision 
in 8. 10 as regards standing crops and trees, 
a learned Judge held that where certain 
standing trees belonging to the judgmente 
debtor were attached in execution of a 
money decree before the Punjab Debtors’ 
Protection Act came into force and the trees 
were ordered to be sold after the Act had 
come into force, the sale could not take 
place as it was contrary to s. 10, although 
the attachment was prior to the Act, as 
such attachment did not create a charge 
or lien upon the attached property and 
also conferred no title upon the attaching 
creditor. Another authority is Nand Mal- 
Durga Das v. Nazir Ahmad (11), where 
another learned Judge held that where the 
Punjab Debtors’ Protection Act came into 
force several weeks before the papers were 
sent to the Collector to arrange for the lease 
or farm of the judgment-debtor’s land, the 
liability of the land to attachment and sale 
was taken away by the new enactment. 
This is an authority dealing directly with 
8.9 of the Act. Ib seems quite clear that 
B. 9 does prohibit the sale or other form of 
transfer of ancestral property in circum- 

-(10) A I R1937 Lah, 560; 120 Ind. Cas, 388; 39 P L 


R 243; 10 R L 108, 
11) A IR 1939 Lah. 168; 41 PL R 635. 
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stances like the present, if it has not been 
effected prior to June 6, 1936. For the 
reasons given we dismiss this appeal but 
make no order as to costs before us. 3 
D. Appeal dismissed. 


RANGOON HIGH COURT ° 
Criminal Revisions Nos. 965-A to 968A 
of 1939 
January 2, 1940 
DUNKLEY, J. 
Tan KING—Proszotror 
versus f 


BA KHIN Anp OTHERS— RESPONDENTS, 

Criminal Procedure Code (Act V of 1898), as, 494, 
107, 119-—Withdrayal of prosecution—Duty of Magis- 
trate—Must not surrender his authority to District 
Magistrate—S, 494, if applies to proceedings under 
Chap. VIII — Proceedings under 8. 107, how ter- 
minated. 

The Public Prosecutor acts with grave impropriety 
in showing the instructions received by him from 
the District Magistrate to apply to the Court under. 
s. 494for the withdrawal of the case, to the tria 
Magistrate and the Magistrate acts with equal in 
propriety in looking at them. The fact that th, 
District Magistrate has instructed the Public Prot 
secutor to apply for withdrawal is no reason for a 
Magistrate giving his consent to such withdrawal. 
The Magistrate must not surrender his authority to 
the District Magistrate, butmust act judicially an 
come to his own independent conclusion as to whe- 
ther withdrawal ought to be permitted ornot upon 
a consideration of all the relevant circumstances. 
81 Ind. Oas. 930(1), relied on. 

Section 494, Criminal P. O., has no application to 
proceedings under Ohap. VIII of the Code because 
Such proceedings are not prosecutions. The Public 
Prosecutor has no authority to apply for the with- 
drawal of proceedings taken under s. 107, Oriminal 
P.O. However the jurisdiction of the Magistrate 
under this section is a discretionary jurisdiction. 
Oonsequently if, after having made his preliminary 
order under s. 107, the Magistrate is convinced by 
evidence, or other materials of which he is per- 
mitted to take judicial notice, that the person is no 
longer likely to do anything which might lead to 
a breach of the peace, it isopen to him to make an 
order under s., 119 discharging the person, This is 
the only way in which proceedings under s. 107 can 
be brought to anend. They cannot be brought to en 
end by the Orown withdrawing from the enquiry. 

Ind. Cas, 159 2) and 8l Ind. Oas. 970 (3), oli 
on, 


Or. R, from an order of the Sub Divisional 
Magistrate, Pega, in Oriminal Miscellaneous 
Trials Nos. 25 to 28 of 1939. 


Mr, Myint Thein, for the Crown. 
Mr. Shajfe, for the Respondents. 


Order.—These four cases have been called 
in revision to examine the propriety of the 
orders of the Sub-Divisional Magistrate of 
Pegu permitting withdrawal by the Publie 
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Prosecutor of the cases. The order in each 
case is in exactly the same terms and is as 
follows : 

“Qalled. Respondent present on bail defended by 
U Ba Tun. U Ba Thein, Public Prosecutor, appears 
and asks the permission of the Court for withdrawal 
of the case under order of D. M., Pegu. I have seen 
D. M.'s order. Withdrawal allowed, respondent is 
accordingly dischafged.” 

The cases were cases in which the Sub- 
Divisional Magistrate, acting under the pro» 
vision§ of s. 167, Criminal P. O., had called 
upon the respondents to show cause why 
they should not execute a bond with sure- 
ties for keeping the peace. The Magistrate 
did not state jn his order under what section 
of the Criminal P. C., he permitted the with- 
drawal of the cases, but presumably he pur- 
Ported to act under s. 494. Assuming for 
the moment that s. 494 applied to these 
cases (which it did not) the orders of the 
Magistrate were improper orders. In Abdul 
Gani v. Abdul Kadar (1), it was laid down 
that in withholding or according consent to 
the withdrawal from a prosecution the Court 
is acting in a judicial (and not a ministerial) 
capacity and it ought to give and record its 
reasons. 

I have not seen the orders of the District 
Magistrate of Pegu which were referred to 
by the Magistrate, but presumably these 
orders were instructions to the Public Pro- 
secutor to apply to the Court under s. 494 
for the withdrawal of the case and if so, they 
were perfectly proper instructions for the 
District Magistrate to give to the Public 
Prosecutor, But the Public Prosecutor acted 
with gave impropriety in showing his in- 
structions to the trial Magistrate and the 
Magistrate acted with equal impropriety in 
looking at them. The fact that the District 
Magistrate has instructed the Public Proses 
eutor to apply for withdrawal is no reason for 
a Magistrate giving his consent to such with- 
drawal. The Magistrate must not surrender 
his authority to the District Magistrate, but 
must act judicially and come to his own 
independent conclusion as to whether with- 
drawal ought to be permitted or not upon a 
consideration of all the relevant circumstan- 
ces, 

Furthermore, s. 494, Oriminal P. O. has 
no application to proceedings under Ch. VIII 
of that Code because such proceedings are 
not prosecutions: See. In re Muthia Moopan 
(2) and Maung Than v.. Emperor (3). The 
Public Prosecutor had no authority to 

(1) 1 R 765; 81 Ind. Oas. 930; A IR 1924 Rang. 168; 
25 Or. LJ 1106, 

(2) 36 M 315: 21 Ind. Cas. 1593 14 Or. L J 559, 


(3) 2 R 30; 81 Ind, Cas.970; A IR 1924 Rang. 207; 
25 Or. L J 1146. A 
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apply for the withdrawal of proreedings 
taken under s. 107, Criminal P. O. How- 
ever the jurisdiction of the Magistrate 
under this section is a discretionary juris- 
diction, and under s. 119, if it is not 
proved that it is necessary for keeping the 
peace that the person in respect of whom: 
the enquiry is made should execute a bond, 
the Magistrate shall make an entry on the 
record to that effect and shall discharge the 
respondent. Consequently if, after having 
made his preliminary order under section 
107, the Magistrate is convinced by evidence, 
or other materials of which he is permitted 
to take judicial notice, that the respondent 
is no longer likely to do anything which 
might lead to a breach of the peace, it is 
open to him to make an order under s, 119 
discharging the respondent. This is the 
only way in which proceedings under s. 107 
can be brought to an end. They cannot be 
brought to an end by the Grown withdraw- 
ing from the enquiry. The orders of the 
Magistrate in these cases were made on May 
29, 1939, and in view of the lapse of time 
since the orders were made it would not be 
proper now to re-open the enquiries against 
the respondents, The records will therefore 
be returned to the Magistrate with acopy of 
these remarks. 
Order accordingly. 


et 


OUDH CHIEF COURT. 
Civil Revision Application No. 82 of 1939 
August 2, 1910 


ORKE, J. 
B. SHIVA CHARAN LAL— 
PLAINTIFs—APPLIOANT 

VETSUS 

BEHARI LAL AND ANOTHAR— DEFENDANTS 
—OppPosITs PARTY. 

° Civil Procedure Code (Act V of 1908), O. VII, r. 11, 
8. 149—Plaint filed with deficient court-fee—Court's 
power to grant time to make good desiciency—Dis- 
cretion of Court under a. 149—0. VII, r. 11, if 
enforces upon Court giving of time. 

The provision in the Oivil P. O., which really 
enables a Court to grant time making good a defi- 
ciency in court-fee stamp onthe plaint isnot r. 11 
of O. VII but s. 149. This section gives the Court 
a discretion either to grant time or to refuse to 
grant time according to the circumstances of the 
case. Where the Court thinks that the failure is 
bona fide and not due to negligence on the part of 
the plaintiff, it will doubtless make an order under 
s. 149 granting time; where, however, the applica- 
tion to the Court to grant time shows no reason 
for the grant of time but merely .states that the 
applicant has not got the amount of court-fees 
necessary without offering any explanation, the Court 
would naturally refuse to make an order granting 
time. Order VII, r. 11 does not enforce upon a Court 


` 198 


the givingtof time to make good a deficiency in 
court-fee stamp. The Oourt has a discretion under 
s. 149 which it may or may not exercise, subject to 
the proviso that it shall decide the question in a 
judicial manner. 175 Ind. Cas. 699 (4), relied on, 
104 Ind. Oas. 757 (1), 124 Ind. Oas 420 (2) and 
115 Ind. Cas. 699 (4), distinguished. 

` O. R. A. of the order of the First Additional 
Judge of Small Cause Court, Lucknow 
dated July 10, 1939. . 


Mr, J. N, Tandon, for the Applicant. 


Mr. Raj Kumar Srivastava, for the Rese 
pondents, 


Order.—This is an application under 
s. 25 of the Prcv. Small Cause Courts 
Act by one Shiva Charan Lal plaintiff. 

The circumstances out of which this ap- 
` plication has arisen are that the applicant 
on the re-opening of the Civil Courts on 
July 10,1939, filed a plaint in the Court of 
the Judge of Small Oauses in Lucknow, 
founded on a promissory note dated July 
6, 1936. Limitation for this suit expired 
on July 6,1939, and the plaint had to be 
filed on the opening day. On that date the 
applicant filed his plaint affixing to it only 
a court-fee stamp of 12 annas and stated 
as follows ; 

Is waqt court-fees maujud nahin hain is 
wajah se barah anna ka ticket lagakar 
dakhil kiya jata hai. 

He goes onto say_that he will file the 
remaining court-fee within one week. The 
order of the Court shows that the ordinary 
office entry was made, “Register” but the 
other words in this routine stamped order, 
namely “and issue summonses” were scored 
out and the Court passed the following 
order : 

“No reason shown why extension of times for 


court-fee should be made. Rejected as insufficiently 
stamped." 


It is quite clear that the learned Judge 
of the Small Causes Court interpreted the 
statement in the plaint is wagat court 
fee maujud nahin hain as meaning that 
the plaintiff was not in possession of the 
neces sray amount of court-fees and was 
therefore asking for time to make good 
the deficiency, but without stating any 
reason for his failure to stamp his plaint 
with the full amount of court-fees. 

On the present application two points are 
raised. First itis said that the real fact 
of the matter was that owing to a rush 
of cases the stamp vendors’ stock of courte 
fee stamps chad been exhausted. The 
second point urged isthatas a matter of 
law thé learned Judge was bound to give 
the plaintiff time to make good the defici- 
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ency, and unless and until he did so, he was 
not entitled to reject the plaint. 

As regards the first point an affidavit 
is now filed to the effect thatthe stock of 
court-fee stamps had runout. It may be- 
that that is a fact but that is not the 
reason which the applicant gave for failure 
to stamp his plaint sufficiently and in my 
opinion so far as the merits of the order go, 
the Judge of the Small Cause Court. was 
fully entitled to say that as no reason was 
given for extension of time there was no 
reason for him to grant such an extene 
sion. 

As regards the second point learned 
Counsel points first of all to s. 6 (2) of 
the Court Fees Act as amended upto 1938, 
That clause or sub-section provides that 

“Notwithstanding the provisions of sub-s. (1), 8 
Court may receive a plaint or memorandum of 
appeal in respect of which aninsufficient fee has 
been paid, but no such plaint or memorandum of 
appeal shall be acted upon unless the plaintiff or 
the appellantas the case may be, makes good the 
deficiency in court-fee within such time as may 
from time totime be fixed by the Court.” 

There is no dispute that a Court has a 
diseretion to grant extensions of time for 
the making good of a deficiency in courte 
ee. 

Learned Counsel goes on to refer to the 
provisions of O. VII, r. 11 of the Civil P. O. 
Order VII deals entirely with the filing of 
plaints in suits and an examination of that 
order indicates that on the filing of a 
plaint, a Court having registered the plaint, 
may either under O. VII, r. 10 return it 
for presentation to the proper Court or 
under r. 11 reject it, or if it does not reject, 
proceed to act upon it, that ia to say may 
admit it, in which case the provisions of 
r. 9 comes into effect. 

The order “register”, as itseems to me, 
does notin any sense amount to an order 
of admission necessitating that the Court 
should give time to make good any defici- 
ency. The question is whether cl. (e) of 
T. 11 makes it incumbent on a Oourt to 
grant time for making good any deficiency 
in courte-fee stamp or only prescribes re. 
jection where a plaint is insufficiently 
stamped, and the plaintiff after having been 
given time (that is assuming that the Court 
was prepared to give time) has failed to 
make good the deficiency. There can be 
no doubt that the provision in the Gode 
which really enables a Court to grant time 
making good a deficiency in court-fee 
stamp on the plaint is notr.11 of O. VIE 
but s. 149. That section provides: 


“Where the whole or any part of any fee pres- 
cribed for any document by the law for the ‘time 
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being in force relating to court-fees has not been 
paid, the Court may, in its discretion, at any 
time, allow the person, by whom such fee is pay- 
able, to pay the whole or part, as the case may be 
of such court-fee; and upon such payment the 
document, in respect of which such fee is payable, 
‘shall have the same force and effect as if such 
fee had been paid in the first instance.” 

It is clear that this section gives the Court 
a discretion ‘either to grant time or to 
refuse to grant time according to the cire 
cumatances of the case. Where the Court 
thinks that the failure is bona fide and not 
due to negligence on the part of the 
plaintif, it will doubtless make an order 
under s, 149 granting time; where, however, 
the application to the Oourt to grant time 
shows no reason for the grant of time but 
merely states that the applicant has not 
got the amount of court-fees necessary withe» 
out offering any explanation, the Oourt 
would naturally refuse to make an order 
granting time. 

Learned Counsel has referred to eeveral 
cases on which he relies for the proposition 
that O. VII, r. 11 (e) is in a sense mandatory 
and compels a Court to grant time, In 
Kamakhya Dat Ram v. Shyam Lal 
(A, I. R. 1927 Oudh 507) (1) it was 
held that Courts and rules of procedure 
regulating their conduct are intended for 
facilitating justice and not for impeding 
it, and thatthe refusal to take the deficit 
court-fee on the ground of one day’s delay 
in producing it was an abuse of the powers 
of the Court. That was, however, rather a 
peculiar case in which the Court had held 
that instead of a court-fee of Rs. 10 the 
the plaintiff must pay a courtefee of 
Re, 435 and gavetime for the payment of 
that amount, On the last day the plaintiff 
produced Rs. 200 and was ready to pay it, 
but asked for more time for the balance. 
The application and the offer of Rs. 200 
was rejected and the case ordered to be 
put up onthe following day. On that day 
the plaintiff came forward with the whole 
amount of the deficiency but the Court 
refused, to accept it and rejected the 
plaint. It is obvious there is not much 
in common between that case and the 
present one, 

In Deoraj v. Kunj Behari (A, I. R. 
1930 Oudh 104) (2) it was held that a 
Court which decides thata court-fee paid 
is insufficient ought to allow the party 
reasonable: time within which the defi- 
ciency can be made up. The suit or appeal 

Oe 1927 Oudh 507; 104 Ind. Oas. 527; 1 Luck 

as. . 


(2) A IR 1930 Oudh 104; 124 Ind. Cas. 420;6 O 
W N1105; 5 Luck. 474; Ind. Rul. (1930) Oudh 228. 
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should not be dismissed without syeh oppor? 
tunity being given. The principles laid 
down in that case again are not applicable 
to ‘the present case. 

In Muhammad Shafi Muhammad Ayub 
v. Delhi House of Multan, (A. I.R. 1928 
Lah. 274} (3) the circumstances were that 
on the date for filing a suit there were 
a number of suits of the same kind (more 
or less the same situation that we have 
here) and thesupply of court-fee stamps 
with the stamp vendors was exhausted. 
The Court directed the stamps to be paid 
the following day but thereafter. the 
Plaintiff fellill and the suit was dismissed 
for default seven days after it was origi 
nally filed. It was held that there was 
sufficient cause for the plaintiff not paying 
the court-fee on the plaint on the original 
day and that the courtefea was fully justi- 
fied underthe circumstances in allowing 
the plaintiff to pay such fee before the time 
ultimately fixed by it, and the court-fee 
having been so paid the plaint must be 
deemed to have been presented on the 
original date. It does not seem to me that 
this case is very helpful. 

Learned Counsel for the opposite party 
has referred to a Full Bench case of the 
Lahore High Court, Jagat Ram v. Miser 
Kharaiti Ram (A. I. R. 1938 Lah. 361) 
(4) in which it was held that 

“it isnot incumbent upon a Court of Justice to 
allow the plaintiffan opportunity to make good the 
deficiency under O. VII, r.11. Order VII, r. 11 is 
not anenabling provision and has nothing to do 
with the power of a courtto have the deficiency 
made up. It is on the other hand a disabling 
provision, enjoining the Court to reject a plaint 
if deficiency is not made good as ordered by the 
Court. The authority to issue the order lies in 
s. 149 and the penalty for default in r. 11 of 
O. VII. Whether the Court condones a mala fide 
mistake and grants time or it does not condone 
bona fide one and does not grant time, the wording 
of s, 149 does not stand in its way.” 

It was further held that 

“the discretion conferred onthe Oourt by s. 149 
js normally expected to be exercised in favour of 
the litigant except in cases of contamacy or posi- 
tive mala fides or reasons of a similar kind. The 
question of a bonafides in this connection should 
be construed inthe sense that the word is used 
in the General Olauses Act, and not as used in the 
Lim. Act." i 

In the body of the judgment this last 
remark is amplified and it is stated that 

‘ta thing should be presumed tobe done bona fide 
ifitis done honestly, whether it is done negli- 
gently or not, for the purposes of judging whether 
this discretion under s, 149 should or should not 
‘be exercised in favour of the litigant.” 

(3) AIR 1928 Lah. 274; 115 Ind? Oas. 757; Ind. Rul. 
(1929) Lah. 421. 

(4) A IR 1938 Lah. 361; 175 Ind, Cas, 699; 40 P L 
R 413; 11 R L 36, 
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It seems to mo, with great respect, that 
therecan be no doubt of tke correctness of 
the view expressed in this ruling, and that 
there is no doubt that O. VII, r. 11 does 
not enforce upon a Court the giving of 
time to make good a deficiency in courte 
fee stamp. The Court has a discretion 
under s. 149 which it may or may not exer- 
cise’ subject to the proviso that eit shall 
decide the question in a judicial manner. 
It would be hard to say that in the present 
case the Court failed to exercise its discre» 
tion in a judicial manner, and on the merits 
Iam in no way prepared to say that the 
order of the learned Judge of the Small 
Cause Court is a wrong order. On ths other 
hand in the circumstances of the case as 
they are said to be and even in the cir- 
cumstances of the case as they appear from 
the statement in the plaint I think the 
learned Judge might well have called upon 
the plaintiff st least to explain why he 
was failing to pay the. whole of the court- 
fee along with the filing of the plaint. In 
consideration of this fact cnly and because 
I think it is rather a hard case. I set aside 
the order of the learned Judge and direct 
that the record should bereturned to him 
with a direction to consider the application 
for the grant of time for making good the 
deficiency on its merits. Asthis applica- 
tion has been necessitated by the fault of 
the applicant himself I direct that what- 
ever costs may have been incurred by the 
opposite-party to this application shall be 
borne by the applicant. 


S. Order accordingly. 


CALCUTTA HIGH COURT 
Appeal No. 790 of 1938 
May 24, 1940 
B. K. MUKHEBJEA, J. 
NARAN CHANDRA DALPATI AND anorage 
: — DEF ENDANTS—A PPELLANTS 
versus 
SIDH NATH SINGH AND ANOTHER— 
PLAINTIFFS— RESPONDENTS 

Specific Relief Act (I of 1877), s. 42.Declaration 
contemplated by 8. 42—Essential requisites for getting 
dectaration—Judictal order—Binding effect of. 

Section 42, Specific Relief Act, does not sanction 
every kind of declaration but only a dec- 
laration that the plaintif is entitled to any 
legal character or to any property. At the 
same time in order to enable the plaintiff to get 
a declaration if is only necessary for him to 
show that hehas some legal character or some right 
to property and that his opponent is either denying 
or‘is interested in denying such legal character or 
title, It is not necessary for him to show that he 
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bas 8 tight to some other consequential relief which 
he might have claimed at the same time or which is 
preparatory to his obtaining relief in other Courts. 
jf there is a cloud cast on histitle or legal character 
he is entitled to seek the assistance of the Oourt to 
dispel it by a declaratory decree provided he isnot 
ina position at that time to ask for any other relief 
consequent on the declaration prayed for. 

A judicial order passed by & Court having 
jurisdiction to pass it, is always binding on the 
parties and cannot be set aside except on grounds 
of fraud. The Small Cause Oourt can not decide 
any question of title and on that question the dec- 
ree would not certainly be res judicata ina sub- 
sequent suit, but no suit would lie merely to annul 


. the decree, 


A. from the appellate decree of the Subs 
Judge, First Court, Hooghly, Dated January 
11, 1938. 


Messrs, Sitaram Banerjee and Bhudhar 
Haldar, for the Appellants. 


Messrs. Hiralal Chakravarty and Shyama- 
das Bhattacharjee, for the Respondents. 


“ Judgment,—This is an appeal on behalf 
of the defendants, and it arises out of a suit 
commenced by the plaintiffs for establish- 
ment of their title to certain residential 
structures and privies described in Schedule 
Kha of the plaint. There were further 
prayers in the plaint for setting aside a 
decree for rent, obtained by the defendants 
in a Small Cause Court suit against the 


“plaintiffs in respect of the said structures 


and for a permanent injunction restraining 
the defendants from executing the rent 
decree. The facts lie within a rather nar- 
row compass. The plaintiffs’ case is that they 
took lease of a plot of measuring about 3 
cottahs from the defendants about 20 or 21 
years ago at a rental of Re. 1-3-0 per annum 
and built upon it a house consisting of ten 
rooms with pucca walls and thatched roof. 
They were paying rent all along to the 
defendants for the land only at the rate of 
Re. 1-3-0 per year, But the latter instituted a 
rent suit in the Small Cause Court against the 
plaintiffs claiming rent for the structuctures 
as well at the rate of Rs. 6 per annum, and 
in spite of the claim being contested by the 
plaintiffs, succeeded in obtaining a decree. 
It is this decree which threw a cloud upon 
the plaintiffs’ right to the structures and 
obliged them to institute the present suit. 
The defence wasthat the defendants were 
owners of the land as well as of the struc- 
tures and that both were let out to the plain- 
tiffe at arental of Rs.6 perannum, It was 
further contended that the decree in the 
Small Cause Court suit was obtained after 
proper contest and could not be set aside 
in law. 
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The trial Court on a consideration of the 
evidence on record came to the conclusion 
that the defence version was right and that 
the structures belonged to the defendants 
and not the plaintiffs. In this view of the 
case the plaintiffs’ suit was dismissed. On 
appeal the learned Subordinate Judge re- 
versed the finding of the trial Court and 
came to the finding that the structures be- 
longed to the plaintiffs, He therefore gave 
the plaintiffs a declaration of title with res- 
pect to the house and the privies. The prayer 
for setting aside the rent decree was not 
pressed in appeal and was rejected. It is 
against this goea that the present second 
appeal has been preferred. Mr. Sitaram 
Banerjee who appears for the appellents has 
raised only one point in support of the 
appeal. He does not djspute the finding of 
the lower Appellate Court thit the structures 
were property of the plaintiffs, But his cons 
tention is that the Court of Appeal below 
could not have given the plaintiff's a mere 
declaration of title when the prayer for the con- 
sequential relief made by them in the shape 
of setting aside the rent decree was rejected 
as not being maintainable in law. In sup- 
port of this contention he bas relied upon a 
decision of this Court in Poran Sookh Chun- 
der v. Porbuity Dossee (1). I do not think 
that this contention is sound. The aforesaid 
case was decided in accordance with the 
provisions of s. 15 of Act VIII of 1859, which 
was placed later on by s. 42, Specific Relief 
Act, In the casa mentioned above, the plain- 
tiff who was in possession of certain lands 
said tohave a declaration of her lakheraj 
right in respect of the same on the allegation 
that her right was injured by reason of the 
defendants having obtained a rent decree 
against her in a Small Oase Court with ree 
gard to the saidilands. It was held by Jack» 
gon, J, that such a suit was not maintain- 
able, “In the present instance” so runs the 
judgment, 

“the claim which the defendants have set up isno 
longer in the condition of a mere assertion or a claim 
for right; it has passed intoa decree. Oonsequently 
the plaintiff could not bring this suit for the purpose 
of setting aside the judgment of the Small Cause 
Court, and therefore no relief could be had in respect 
of that. It appears to me therefore that under the law 


as it stood beforethe Specific Relief Act was- passed 
the plaintiff could not maintain the present suit.” 

In my opinion the law, has been changed 
by s. 42, Specific Relief Act. Section 15 of 
the old Civil P. O. of 1859 stood as follows: 

“No suit shall be open to objection onthe ground 
that a mere declaratory decree or order is sought 
thereby and it shall be lawful for the Civil Courts to 
make binding declarations of right without granting 
consequential relief.” , 

(1) 3 O 612; 1 OL R 404. 
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The language was the same as jn s. 50,’ 
English Obancery Procedure Act. A large 
number of decisions, some of which were of 
the Judicial Oommittee, interpreted the 
section to mean that a declaratory decree 
could be made under it only when there was 
a right to some consequential relief which, if 
asked for, might have been given by the 
same Couyt or when in certain circumstances 
it was required as a step to relief in some 
other Court: vide Strimathoo Moothoo Vijia 
Raghoonadah Ranee v. Dorasinga Teyer (2), 
and Sheo Singh Rai v. Mt. Dakho (8). In 
Poran Sookh Chunder v. Porbutty Dossee (1), 
the defendants had already obtained a rent 
decree against the plaintiff and it was not 
possible for the plaintiff to pray for setting 
aside the decree by way of a consequential 
relief, There was no other consequential 
relief which the plaintiff might have prayed 
for either in that Court or in some other 
Court. Consequently the Court had no 
authority to make a declaration in ber favour 


_ unders, 15of the old Civil P. O. Section 15 of 


Act VIII of 1853 was repealed by Act X of 
1877, and 8.42, Specific Relief Act, which was 
passed earlier in the same year, is now the 
only provision where the law relating to 
declaratory decrees is to be found. That 
section, which is said to be a reproduction 
of the Scotch Section of declarator, has al- 
tered and to some extent widened the pro~ 
vision of the earlier section. This section, as 
has been pointed out by Sir Lawrence Jen- 
kins in Deo Kali Koer v.Kedar Nath (4) does 
not sanction every kind of declaration but 
only a declaration that the plaintiff is entitl- 
ed to any legal character or to any property. 
To this extent its scope is more restricted 
than that of s. 15 of the old Civil P. O. At the 
same time in order to enable the plaintifis to 
get a declaration it is only necessary now for 
him to show that he has some legal character 
or some right to property and that his 
opponent is either denying or is interested 
in denying such legal character or title. It 
is not necessary for him to show that he has 
a right to some other consequential relief 
which he might lave claimed at the same 
time or whichis reparatory to his obtaining 
relief in other ( ourts. If there isa cloud 
cast on his title or legal character he is 
entitled to seek jhe assistance of the Court 
to dispel it by a! sclaratory decrees provided 
he is not in a) òosition at that time to ask 


'R 814; 5Beny. L R 83 P O), 


2) 2IA 169; 23 
E | 688; 3 Sar. 807; 3 Suther 529 


3) 5I A87; 1 | 
)- : 
(4) 390 704; 15 T Oas. 427; 16 O W N 838. 
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“ for any other relief consequent on the decla- 
ration prayed for. 

Tn the present case it cannot be disputed 
that the plaintiff cannot, in law, pray for 
setting aside the Small Cause Court decree. 
A judicial: order passed by a Court having 
jurisdiction to pass itis always binding on 
the Parties and cannot be set aside except 
on grounds of fraud. The Small Cause 
Court could not decide any question of title 
and on that question the decree would not 
certainly be res judicata in a subsequent 
suit, but no suit would lie merely to annul 
the decree. In these circumstances the plain- 
tiff in the present case is not, in any way, 
hit by the proviso to s. 42, Specific Relief 
Act, and they can maintain a suit for 2 mere 
declaration of title on the ground that a 
cloud | has been cast upon it by the defen» 
dante’ action. I think that the decision of 
the Oourt of Appeal below is perfectly right 
and that this appeal must be dismissed with 
or hearing-fee being assessed at one gold 
mohur, 


B. Appeal dismissed. 


_ ALLAHABAD HIGH COURT 
Second Appeal No, 787 of 1987 
April 25, 1940 
Taom, O, J. AND Ganaa Nata, J. 
GULAB DEVI—Praintizr— 
ÅPPELLANT 


versus 
BANWARI LAL AND OTHERS— DEFENDANTS 
o> —RESPONDENTS 

Hindu Law—Alienation—Widow—Powers of, to 
alienate—Legal necessity—Essential and obligatory 
act, tf legal necessity. 

A widow can alienate the property to which she 
succeeds from her husband for religious and charit- 
able purposes and for purposes amounting to legal 
necessity, “Legal necessity ” does not mean actual 
compulsion. In order to ascertain what constitutes 
a legal necessity it will benecessary to find whe- 
ther an act is essential and obligatory. An essen- 
tial and obligatory act cannot but be regarded as 


ope of legal necessity. 69 Ind, Oas, 71 (1), relied 


8. A. from the decision of the Second Civil 
Judge, Saharanpur, dated December 2, 1936. 


Mr. K. C. Mital, for the Appellant. 
Messrs. S. N. Gupta and Jagnandan Lal, 
for the Respondents. 


Ganga Nath, J.—This is a plaintiff's 
appeal and arises out of a suit brought 
by her against the defendants-respondents 
for possession of the property described 
in the plaint. The property in dispute be- 
longed to the plaintiff's brother, Nihal Singh, 
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On his death, his widow Mst. Mansa 
succeeded to it. She died in 1935, and 
Mst. Gulab Devi, plaintiff, succeeded to it, 
Mst. Bishan Devi was Mst. Gulab Devi's 
daughter. Mst. Mansa executed a deed of 
gift in favour of defendants Nos, 1 to 3 
in respect of a portion of the property in 
dispute and a mortgage in favour of defen- 
dant No. 4 in respect of the other portion 
to borrow money for the purpose of per- 
forming bhat ceremony on the ‘occasion of 
the marriage of Mst. Bishen Devi. The plain- 
tiffs case was that Msi. Mansa had no right 
to execute these deeds and they were not 
pbindingon her. Defendant No, 4 contended 
that the mortgage was executed by Mst. 
Mansa for a legal necessity. Defendants 
Nos. 1 to 3 also contended that Mst. Mansa 
had a right to execute the deed of gift. The 
trial Court found in favour of the plaintiff 
and decreed the suit. Defendants Nos, 1 
to 3submitted to the decree and did not 
appeal, Defendant No. 4 went up in 
The learned Civil Judge found 
that the mortgage-deed was executed for 
the purpose of bhat ceremony and that it was 
valid for only Rs. 250 which were spent 
on the bhat ceremony. The learned Civil 
Judge decreed the plaintiff's suit for posses- 
sion of the mortgage property on the 
condition of her paying Rs. 250 with 
interest within a month. 

It has been contended for the appellant 
that the mortgage-deed was invalid and was 
not binding On the estate. It has been found 
by the learned Oivil Judge that the mortgage 
was executed for the bhat ceremony and that 
out of the mortgage money only; Rs. 250 
were spent onit. It has been contended for 
the appellant that Mst. Mausa had no right 
to execute the mortgage-deed in suit, It is 
well settled now that a widow can alienate 
the property to which she succeeds from her 
husband for religious and charitable pur- 
poses and for purposes amounting to legal 
necessity. “Legal necessity” does not mean 
actual compulsion. In Ramsumran Prasad 
v. Shyam Kumari (1), their Lordships of the 
Privy Oouncil observed at p. 745%: : 

“It should be observed in limine that the word 
‘necessity’, when used in this connection, hes 2 
somewhat special, almost technical, meaning. A 
widow can alienate if there are no other means 
available for the obligatory ceremonies to secure the 
repose of the soul of her Husband. A holdor ofa Hindu 
woman’s estate can in some circumstances alienate 
immovable property to péy the last owner's debts, 

(1) 1 Pat. 741; 69 Ind, Oas 71; AIR 1922 P O 356; 
49 I A342; 31ML T 200;3P L T 749; 16 L W 956; 
21 ALJ1& 90 &ALR175;270 WN 269; 370 L. 
J 356; 44 M L J 751; 25 Bom. L R 634 (PO), 

“Page of 1 Pat.—[Ed.} 
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or (if there is no other available source of supply) 
for her own or infant children’s maintenance. 
Necessity does not mean actual compulsion, but 
the kind of pressure which the law recognizes as 
serious and sufficient,” 

In order to ascertain what constitutes a 
legal necessity it will be necessary to 
find whether an act is essential and 
obligatory. Afi essential and obligatory act 
cannot but be regarded as one of legal 
necegsity. The learned Civil Judge bas 
found that under the custom it was essential 
and obligatory to perform the bhat cere- 
mony, He has observed: 

“Under the ordinary Hindu custom she was, as 
the learned Munsif rightly observed, under no obliga- 
tion to perform the marriage of Mst. Bishan Devi, 
but under the ordinary usage and customs prevalent 
amongst the Hindu she was under an obligation to 
send in that marriage customary presents usually 
called bhat.” 

It is conceded by learfied Counsel for 
the appellant that if a person fails to 
perform this ceremony, he would fall in 
the estimation of his caste-fellows. We 
therefore agree with the learned Civil 
Judge that bhat was a legal necessity and 
the mortgage was valid in respect of Rs. 250, 
which were required for it, The mortgage 
in respect of Rs. 250 is binding on the 
estate, and the plaintiff is liable to pay this 
sum with the contractual rate of interest. 
The mortgagee brought a suit on his morte 
gage, and in execution of his decree pur- 
chased the property himself and got 
possession over it on February 11, 1929, 
Mst. Mansa died in 1935, and then Mest 
Gulab Devi, tke plaintiff, became entitled 
to possession, From February 11, 1929 till 
the death of Mst. Mansain 1935 the morte 
gagee remained in possession, and he is 
not entitled to any interest on his mortgage 
money for this period: The plaintiff became 
entitled to possession of the property on the 
death of Mst, Mansa in 1935, and the mort- 
gagee js therefore liable to account to the 

. plaintiff for thh mesne profits of the prae 
perty from the date of the death of Mst. 
Mansa till the time the plaintiff pays the 
mortgage money which she is liable to pay 
to him. The plaintiff will therefore pay 
interest on Rs. 250 from the date of the 
mortgage till February 11, 1929, and from 
the date of the death of Mst. Mansa till she 
pays the money to the mortgagee; and against 
this sum she will be entitled to a set-off 


of mesne profits from the date of the death. 


of Mst. Mansa till the date of the payment 
of the money by the plaintiff. The plain- 
tiff's suit for possession will be decreed 
on the condition of payment of this money. 
There is not sufficient material on the record 
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to ascertain the amount of mesne profits.” 
Therefore, the case will have to go back 
for the determination of the amount of 
mesne profits which the plaintiff will be 
entitled to set-off from the interest which she 
will have to pay to the mortgagee, 

It has been contended for the appellant 
that the lower Courts order that “in 
case the, money is not paid in the time 
mentioned, that suit shall stand dismiss- 
ed with costs throughout” is not correct. 
As already stated, the suit related to two- 
Portions of the property, in respect of one 
of which a gift deed was executed by 
Mst. Mansa Devi and in respect of the other 
the mortgage-deed in dispute was executed. 
Defendants Nos. l to 3, in whose favour the 
gift deed was executed, have already sub- 
mitted fo the decree and there remains no- 
dispute about the property gifted to them 
in this appeal, This appeal relates only 
to the mortgaged property. The plaintiff's 
Buit will therefore fail in respect of only 
the mortgaged property if she fails to de- 
posit the mortgage money within the time 
which may be granted to her by the lower 
Court. Itis therefore ordered that the appeal 
be allowed, the decree of the lower Oourt 
be set aside and the case be remanded to 
the lower Court to re-admit it under its 
original number and to dispose of it in 
accordance with law according to the obser- 
vations made above. As the appellant has. 
substantially failed, the respondent will get 
his costs from the appellant. 

8. Case remanded. 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Miscellaneous Application No. 10 of 1910 
May 6, 1940 
ALMOND, J. O. 
DEVKI NANDAN L. NATHURAM 
Acousep 


versus 
EMPEROR—Opposite Party 
Criminal Procedure Cade (Act V of ee 8s. 1, 83 
—Warrant issued by Court in Quetta, if can be 


executed in British India—Court in Quetta must 


proceed under s. 7, Extradition Act (XV of 1903). 

Quetta does not form part of British India and 
consequently a warrant issued by a Courtin Quetta 
cannot be executed in British India. The Oourt in 
Baluchistan must proceed under s. 7, Extradition 
Act, 155 Ind, Oas. 677 (1) and 173 Ind. Oas. 322 
(2), relied on. , 

Misc. App. for setting aside proceedings. 

Shekih Mohd. Shafi, for the Petitioner. 

S. B. Sardar Raja Singh, Advocate- 
General, for the Crown. 


204 


~ Order.—This is an application made 
under s. 491, Criminal P. ©. The facts on 
which it is made, which are supported by 
the affidavit of the petitioner Devki Nandan 
are as follows: He was arrested in Pesha- 
war ona warrant issued by the District 
Magistrate, Quetta, under s. 90, Criminal 
P. O. and served through the District Magis+ 
trate, Peshawar; that on his arrest he was 
brought before a Magistrate in Peshawar 
and released on bail of Rs, 2,000. He con 
tends that the Quetta Court had no juris- 
diction to issue a warrant, which could be 
executed in British India. The facts sworn 
to in the affidavit have not been disputed 
by the Advocate-General. 

Two points arise for decision in the case. 
The first is whether Quetta is a part of 
British India to which the Criminal P.O. 
(V of 1898) extends, or not, The second is 
whether, if Quetta is not a part of British 
India, a warrant iesued by a Court in Quetta 
can be executed in British India. As regards 
the first point, there can be no doubt whate 
ever, that Quetta does not form part of 
British India. Unders 311, Govt. of India 
Act, 1935, British India is defined as mean- 
ing all territories for the time being com- 
prised within the Governors’ Provinces and 
the Chief Commissioners’ Provinces. Under 
8. 94 of the Act, Chief Commissioners’ Proe 
vinces include the heretofore existing Ohief 
‘Commissioner’s Province of British Balu- 
-chistan, Prior tothe passing of that Act, 
the Chief Commissioner of Baluchistan exer- 
cised no functions in Quetta, which was 
under the control of the Agent to the Gover- 
nor-General, The area is leased by His 
‘Highness the Khan of Kalat to the Viceroy 
and. Governor-General of India by an agree- 
iment made on June 8, 1883. The agree- 
ment is printed at p. 398 of Aitchison’s 
Treaties, Vol. 9, part III. The position is 
‘further cleared by the article dealing with 
Baluchistan in Vol. 6 of the Imperial 
‘Gazetteer of India. Further corroboration 
is forthcoming at p. 1 of British Enactments 
in force in Indian States, Vol. 1, Edn. 4. 
‘Corroboration is also obtained from the 
map of India and adjacent countries, scale 
50 inches to the mile, published in 1928 and 
reprinted in 1937 by the Surveyor-General 
of India, in which Quetta is shown as a 
leased territory and not as part of British 
‘India, All these documents are publish 
ed under the authority of Govt. and the 
presumption of truth attaches to them 
under ss. 83 and’84, Evi. Act. It has, further- 
more, been held in two detailed judgments 
of the Judicial Commissioner's Oourt of 


. 
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Sind, Dev Samaj Counsel, Lahore v. Amrit 
Lat Motilal (1) and Tahil Ram Khan 
Chand v. Emperor (2) that Quetta is not a 
part of British India. 

I now deal with the second point. The 
Criminal P. O., of 1898 extends to the whole 
of British India. By Notification No. 1005 
(a) E. B., dated June 29, 18980f the Foreign 
Department of the Govt. of India, the 
Criminal P. O. was applied to the territories 
for the time being administered by the 
Agent to the Governal-General in Baluchis- 
tan with effect from July 1, 1898. That Noti- 
fication was issued in exercise of power cons 
ferred by ss,5 and 6, Foreign „Jurisdiction 
and Extradition Act, 1879 (XXI of 1879) and 
of all other powers enabling the Governor- 
General in Council in that behalf. It has not 
been suggested by the learned Advocate- 
General that thete were any other enabling 
powers, except those contained in sa. 4 and 5, 
Foreign Jurisdiction and Extradition Act of 
1879. Thelast clause of s. 1 of the latter 
Act reads as follows: 

“But nothing contained inthis Act shall affect the 
provieions of any law or treaty for the time being 
in force as to the extradition of offenders; and the 


procedure provided by any such law or treaty be 
followed in every case to which it applies”. 


The existing law regarding extradition is 
contained in the Extradition Act (XV of 1903) 
in which there are provisions in s, 7 for the 
extradition of persons not being European. 
British subjects to the territories of any 
state which is nota Foreign State, It is, 
therefore, clear that the Court in Baluchis- 
tan must proceed under the provisions of 
this last named Act. This view was also 
taken in Tahil Ram Khan Chand v, Emper- 
or (2) referred to above. I therefore accept 
this application, quash the warrant, which 
has been sent for execution in Peshawar, 
and direct that the petitioner be released 
from his bail-bond. A copy of this judg- 
ment should be sent to the Court of the ` 
Judicial Oommissioner in Baluchistan for 
information and favour of communication 
to the Court concerned, 

D. Application accepted, 

(1) AI R1934 Sind 123; 155 Ind, Oas. 677; 29 S L 
R 54; 7 RS 200. 

(2) A IR 1938 Sind 48; 173 Ind. Oas, 322; 32S L 
R 134; 39 Or. L J 298;10 RA 203, 
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BOMBAY HIGH COURT 
Criminal Application No. 394 of 1939 
January 31, 1940 
Beaumont, O. J. AND SEN, J. 

P. J. ROGERS—PBTITIONER 
versus 
SHRINIVAS GOPAL KA WALE—OPPONENT 

Criminal Procedure Code (Act V of 1898), as. 561-A 
423 (d), 435, 439—Expunging of passages from judg- 
ment of inferior Court — Jurisdiction of High Court 
when “there is no appeal or revision from such 
judgment. 

The High Court has no jurisdiction to expunge 
passages from the judgment of an inferior Oourt 
which has not been brought before it in regular 
appeal or revision. 66 Ind. Oas. 1005 (1), explained 
and relied on. “43 Ind. Oas. 321 (2), approved. 98 
Ind, Oas. 719 (3) and 109 Ind, Cas, 812 (4), not 
approved, 


Mr. R. A. Jahagirdar, Govt, Pleader, for 
the Petitioner. 6 


Mr. S.G. Chitale, for the Opponent (Com- 
plainant). 

Beaumont, C. J.—This is an application 
purporting to be made under s. 561-A, 
Oriminal P. ©., the object of which is to 
induce the Court to expunge certain obser- 
vations criticizing a witness made by the 
Additional Sessions Judge of Poona in a 
criminal appeal which came before him. 
There has been no application in revision 
against the decision of the Additional Ses- 
sions Judge and of course no appeal lies ; 
nor has the Court thought fit on its own 
montion to call for the record and in grant- 
ing a rule, this Court queried whether 
there was jurisdiction to entertain an ap- 
plication to expunge words from a judg- 
ment, when the Oourtis not called upon 
.to pronounce upon the merits of the de- 
cision itself, It is obvious that, if the 
jurisdiction exists, its exercise must place 
the Court in an anomalous position. The 
Court must go through the record of a 
case in which it is not called upon to 
act judicially at the instance of a party 
who is not aggrieved by the decision, and 
it may well be tbat the Court will have 
to come to a conclusion upon 
in issue in the proceedings. 

It was held in the year 1922 in Emperor 
v. Dunn (1), that if the Court had such, 
jarisdiction as is claimed in this case, it 
must be conferred by the Criminal P. O, 
and the Court came to’ the conclusion that 
no such jurisdiction, was conferred by the 
Code, This High Court in Emperor v, Sidra- 
maya (2) had also expressed the opinion 


o 44 A 401; 66 Ind. Cas, 1005; A I R 1922 AIl. 107; 
23 Or. L J 349; 20 ALJ 261. 

(2) 19 Bom. L R 912; 43 Ind. Oas. 321; AI R 1918 
Bom, 241; 19 Or, L J 97. 
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that it was very doubtful whether this 
jurisdiction existed in the High Oourt, In 
the year 1923 the Oriminal P. O. was 
amended by the addition of s. 561-A and 
we aretold by the learned Govt. Pleader 
as an interesting historical fact, but not, 
I am sure, with a viewto influencing us 
in any way that the objects and reasons 
for that amendment disclosed that the 
Legislature intended to confer this very 
power. However that may be, we have to 
consider whether the section does confer 
such a power. It has been held in certain 
cases to do so particularty by Sulaiman J., 
as he then was, in Panchanan Banerji 
v. Upendra Nath Bhattacharji (3) and 
by Tek Chand, J., in In the matter of Daly 
(4), although both those learned Judges 
held that the jurisdiction should be exer- 
cised very sparingly. With all respect 
to the learned Judges who have taken a 
different view, I am quite unable to see 
how s. 561*A_ affects the question. That 
section provides that nothing in the Code 
shall be deemed to limit or affect the 
inherent power of the High Court to make 
such order as may be necessary to give 
effect to any order under the Code, or 
to prevent abuse of the process of any 
Court or otherwise to secure the ends of 
justice, So that all that the section does 
is to preserve the inherent powers of the 
High Oourt without conferring any ad- 
ditional power. In my opinion no Court 
can claim inherent power to alter the judg- 
ment of another Court, All powers in 
appeal and revision are statutory and not 
inherent in the superior Court. When once 
a matter is duly brought before a superior 
Court, then no doubt inherent powers may 
be called in aid to enable the Oourt to 
do complete justice, but the power to 
bring a matter in appeal or revision 
before a superior Court must be conferred 
by statute or some enactment having statu- 
tory effect. ‘ 
Now, the only statute which can be said. 
to confer this poweris, in my opinion, the 
Criminal P. ©. The power of superin- 
tendence conferred upon High Oourts 
by s. 224, Govt. of India Act, over 
Courts subordinate to it clearly does not 
include power to correct a judgment: see 
Particularly sub-cl. (2). If the power in 
question exists, it must be because it falls 
within the powers of revision conferred 


(3) 49 A 254; 98 Ind. Cas. 719; A I R1927 All. 193; 
25 A L J 100; 27 Or. L J 1407, . 

(4) 9 L 269; 109 Ind. Oas. 812; A I R 1928 Lah. 740; 
29 Or. L J 620; 29 PLR 461. 
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`-upon High Courts by the Oriminal P. 
0, Under s. 435, Criminal P. C. a 


“High Oourt may call for the record of 
any proceeding befor an inferior Criminal 
‘Court in order to satisfy itself as to the cor- 
-rectness, legality or propriety of any finding, 
sentence or order recorded or passed, and 
-as to the regularity of any proceedings of 
-such inferior Court. It seems to me impos» 
‘sible to say that there is anything incor- 
rect or illegal or improper in the finding, 
‘Sentence or order of the learned Addis 
tional Sessions Judge. Nor do I think it 
possible to say that the proceedings before 
.him were in any sense irregular. Those 
proceedings have been completed, and the 
-decision arrived at has not been challenged, 
In my opinion, there is nothing which this 
‘Court can correct under the powers confer 
red by s. 435. 

Then we have to consider s. 439, Ori- 
minal P,O., which provides that in the case 
-of any proceeding the record of which has 
been called for by itself (i. e. under s. 435) 
or which has been reported for orders (i. e. 
under s. 438), or which otherwise comes to 
its knowledge, the High Court may, in its 
discretion, exercise any of the powers cone 
ferred on a Oourt of Appeal by ss. 423, 
425,427 and 428. Now the only power cone» 
ferred by those sections, which might pos- 
-sibly be held to cover such a case as this, 
is s. 423 (d) which was discussed by the 
‘Court in Emperor v. Dunn (1), That sub- 
section provides that the Court of Appeal 
may make any amendment or any con- 
-sequential or incidental order that may 
‘be justor proper. But that, in my opinion, 
means merely an amendment or a con- 
sequential or incidental order in respect 
of the order under appeal. Where the High 
Court is hearing an application in appeal 
or revision, the whole matter is before it 
and it can make any order conseq: 
uential or incidental to the order under 
review, and, in my opinion, in such a 
-ease the Court is entitled to expunge any 
remarks in the lower Oourt's judgment 
which it thinks ought not to have 
been made. But it seems to me impos- 
ible to say that expunging passages from 
a judgment giving reasons for an order 
which isnot under appeal invokes anything 
consequential or incidental to the matter 
in appeal. If the Oourt thinks that any 
such action is called for, it can itself send 
for the record and act regularly in revision. 
In my opinion, the judgment in Emperor 
v. Dunn (1) was right and has not been 
altered by the introduction of s. 561-A, 
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Criminal P. O., and the High Court has 
no jurisdiction to expunge passages from 
the judgment of an inferior Court which 
has not been brought before it in regular 
appeal or revision. We must, therefore, 
reject this application. 

Sen, J.—I agree, 

5. Applicàtion rejected. 
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Criminal Procedure Code (Act V of 1898), sa, 342, 
537—8, 342, scope of—Power of Court to put ques- 
tions to accused—Mere omission to comply strictly 
with a, 342, tf renders conviction liable to be set 
aside, 

When an accused person in answer to a general 
question or even one or two questions, gives a reply 
or replies which show that he is well aware of all 
the circumstances appearing in evidence against him 
and their implications,and attempts to explain them, 
the Judge may be going beyond his province if he 
questions him further in detail, He may be open to 
the criticism of cross-examining the accused, and 
attempting to elicit contradictory answers. This is 
more particularly the case when the accused is re- 
presented by his own Counsel. But it is the duty of 
the Court to be satisfied either by his statements or 
by his answers to questions or by both that the 
accused explains or has an ‘opportunity to explain 
circumstances from which hostile inferences may be 
drawn against him. 142jInd, Oas. 335 (2), explained 
and distingaished, 165 Ind. Cas, 743 (1), (distinguish- 
ed. (p. 209, col. 1.) . 

Every failure to comply strictly with the letter 
of s. 342, Oriminal P. O., does not renderthe con- 
viction of an accused person illegal. No omission 
to comply strictly with s, 342 can render a convic- 
tion liable to ba set aside unless it has in fact oc- 
casioned a failure of justice within meaning of 
8. 587, 142 Ind. Oas.335(2), explained and distin- 
guished. [p. 208, col. 2.] 


Mr, Nugent Grant for Mr. K. S. Jayarama 
Aiyar and Mr. G, Gopalaswami, for the 
Accused. 

The Public Prosecutor, for the Orown. 


Judgment.—The accused, Annamalai 
Mudali, has been convicted of murder by 
the learned Sessions Judge of South Arcot, 
aud has been sentenced to death, The case 
against him was that he murdered his wife 
Dhanabagiam on February 12, 1939. With 
the exception of an’extra-judicial confession 
which the accused is said to have made to 
his fathersin-law's brother (P. W. No. 20) 
the evidence against the accused was entire- 
ly circumstantial. The body of Dhanabagiam 
(wife of the accused) was found on the 
morning of February 13, ina field within 
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the limits of the village of Eriyurin Kalla» 
kuruchi taluk. It was about one mile from 
the Railway Station of Pukkiravari on the 
Salem-Vridhachalam line. Information was 
given at first to the V. M, of Ulagianallur 
who was dead before the trial took place. 
He apparently , discovered ‘that the corpse 
was not lying within the limits of the vil- 
lage, and therefore he sent a yadast (Ex. 
F) to. W. No, 19 the V. M. of Eriyur. P. 
W. No, 19 received Ex. F at about 2-30 P. m. 
and sent reports Exs. G and Gel to the 
Police at Varanjaram and the Sub-Magis- 
trate of Kallakuruchi. The Inspector of 
Police (P. Ws No. 22) heard of this case when 
he went to the Police Station at Varanjaram 
at 8 em. The Inspector went to Kalla- 
kuruchi the same night and next morning 
proceeded partly by road and partly by rail 
to Pukkiravari, taking with him the Assise 
tant Surgeon from the hospital at Kalla- 
kurucbi and also a photographer, The In- 
spector reached Pukkriavari at 9-45 and 
proceeded on foot tothe place where the body 
lay one mile south of the Railway Station. 
He held an inquest during the forenoon and 
it was concluded by 2 p.m. The body was 
photographed, and then the Assistant Sur- 
geon made the post mortem examination. 
This disclosed that the woman had been 
strangled to death. There. is no dispute 
about the manner of her death, and the 
case is clearly one of murder, At the ine 
quest it was not known who the deceased was. 
Enquires were set on foot and the accused 
was arrested at Sathanur at 2-30 a.m. on 
February 18. After he had been arrested 
he made a statement to the Police and pro- 
duced from the house of one Periasami 
Mudali where he was staying, three jewels 
(M, Os. Nos. 1, 2 and 4) which according to 
the prosecution belonged to the deceased 
Dhadabagiam, and which she was wearing 
when she was last seen alive. 


A large number of witnesses were exa» 
mined to prove that the accused was with 
his wife on February 12. from about morn- 
ing meal time until shortly before sunset. 
(After examining the evidence, his Lordship 
proceeded.) All this evidence has been 
criticized on behalf of the appellant, but 
after carefully examining it, we find our- 
selves in agreement with the assessors and 
the learned Sessions Judge that it must be 
accepted. The story of P, W. No. 4 was con- 
firmed by an item of circumstantial evidence. 
He said that when the accused took his 
wife away from his mother’s house, the 
mother of the accused told him (P, W, No. 4) 
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to run after them with their child aged 4, and 
a bundle of saries which Dhanabagiam has 
left behind. P. W No.4 says that he did so and 
caught up with the accused and his wife and 
gave them the mother’s message. Thereupon 
he says that Dhanabagiam told her husband 
to tear up and burn these old clothes, and 
the accused accordingly set fire tothe clothes 
with a match and burnt them. He says that 
they also told him to take the little boy 
back and he did so. In confirmation of this 
story the Sub-Inspector of Athur (P. W. No. 
18) says that P. W. No. 4 took him to the 
place where he said the clothes had been 
burnt, and the Sub-Inspector picked up there 
some ashes (M. O. No. 10) which are clear- 
ly the ashes of burnt clothing. The evi- 
dence of the witnesses who say that they saw 
the accused on the railway between Kattu- 
kottai and Pukkiravari and from the Rail- 
way Station at Pukkiravari to the place 
where the body was found, it was suggested, 
was not evidence that the Court could rely 
upon, The witnesses admitted that they 
had never seen the accused before, and the 
Suggestion was that it would be very unsafe 
in such circumstances to rely upon their 
identification of him. Reference was made 
to the case of Adolph Beck. It is however 
to be borne in mind that all these witnesses 
picked out the accused at identification 
parades held by the SubeMagistrate at Kalla- 
kuruchi on February 19, and subsequent 
dates, It has not been suggested that any 
of them has any motive to give false evi- 
dence against the accused. 


Mr. Nugent Grant in criticising the evi- 
dence of P, W. No. 4 laid special stress upon 
that part of his evidence in which he des- 
cribes the jewels of the deceased woman. 
The witness said : 

“The sari in Court (M. O. No. 8) isthe one which 
Dhanabagiam was wearing when she lefthome. She 
wore gold bangles on her hand (M. O. No. 4), silver 
bangles on her feet (M. O. No. 3), an adigai or saradu 
(M. O. No. 2), These are the jewels now in Court. I 
did not notice M., O. No. lthe ruby ear ornaments 
nor the nose screw (M. O. No, 5)” 

From the difference in tense which the 
learned Judge has used in referring to 
wearing of the sari and the wearing of the 
jewels, learned Oounsel wishes us to say 
that this boy wasnot testifying that Dhana 
bagiam on the morning of February 12, was 
wearing the gold bangles (M. O. No.4) or 
the saradu (M. O. No, 2) which her husband 
produced from Periaswami Mudali’s cowshed 
on February 18. We donot think there is 
any justification for this distinction. We 
think the boy in his reference to the jewels 

e 
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was referring as far as he could remember 
to the jewels which she was wearing at that 
time, P. Ws. Nos. 9, 10, 11 and 13 were exa- 
mined, as already mentioned, at the inquest; 
P. Ws Nos, 6 7 and 8 were examined by the 
Inspector on February 15, and P. Ws. Nos. 7 
-and 8 identified the accused on February 19 
the day after he had been arrested. If this 
evidence of indentfication stood alone, it 
might be difficult to rely upon it but it does 
“wot stand alone, Taken in conjunction with 
the other evidence we think that it is 
reliable evidence. 


Learned Counsel for the accused is not 
able to contend that if this evidence is 
accepted as true the conviction of the accuse 
ed is wrong. There was some evidence with 
regard to motive but we do not think it 
necessary to discuss it any further than 
to say that Dhanabagiam was not looked up- 
on with favour by the accused's mother, 
and that her presence in the family as his 
wife was inconvenient, That, we think, is 
clearly established, to say the least. But 
evidence regarding the motive is not impor- 
tant. Whenit is shown that the accused 
took his wife away from his home on the 
morning of February 12; that he took her 
by train from Kattukottai to Pukkiravari 
and afterwards was seen with her near the 
time of sunset on 12th atthe place where 
her strangled body was found next morn- 
ing, when it is proved thatthe accused on 
‘being questioned about his dead wife’s jewels 
produced M. Os, Nos, 1, 2 and 4 which Dhana- 
bagiam was wearing according to the evi- 
dence of P. W. No. 4 when she left Nadu- 
valur with the accused, the only possible 
inference that can be drawn is that the 
accused is responsible forthe murderof his 
wife. 


Learned Counsel has addressed to us a 
legal argument suggesting that the case 
must be sent back for re-triel. Learned 
Oounsel points out that practically the whole 
of the evidence is circumstantial and that 
the learned Sessions Judge did not explicitly 
put tothe accused, when questioning him 
under s. 342, Criminal P. O., all the items 
of evidence leading up to the inference 
that he murdered his wife, and did not 
ask him to explain them. Learned Coun- 
sel has drawn our attention to the case in 
In re Sanegama Naickr, (1) and the Privy 
Council case. in Dwarkanath Varma v, 

1) £9 M 622; 165 Ind, Oàs. 743; ATR1936 Mad. 


ns; (1936) Or. Oas. 818; 38 Or. L J 45; 71 ML J 
138; (1936) M W N 613; 44 L W 5239 RM 295, 
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Emperor (2). In the case in In re 
Sangama Naicker (1) reference was made 
to three other cases in which re-trial was 
ordered because the Sessions Judge had not 
put to the accused under s. 342, Oriminal 
P.O.. the items of circumstantial evidence 
from which he had drawn the inference that 
the accused was guilty ôf murder. We 
think it is necessary to say that their Lorde 
ships of the Privy Council in Dwarkanath 
Varma v. Emperor (2) were dealing with 
very exceptional facts. The passage in the 
judgment of Lord Atkin in whichs, 342, 
Oriminal P. C., is referred to, is as follows : 

“The learned Ohief Justice told the jury that the 
absence of blood in the body cavity was a vital 
point. Ifso, itis plain that under s. 342 of the Oode 
it was the duty of the examining Judge to call the 
acoused’s attention to this point and ask for an 
explanation”. 

There was nô reference in the statement 
of the accused to the absence of blood in the 
abdominal cavity and Lord Atkin was 


“pointing out thats, 342of the Code ought to 


be observed not only in the letter but also 
in the spirit, It is clearly very unfair to 
draw an inference of guilt from a fact which 
an accused person has not had an oppor- 
tunity of explaining. Thereis however noth- 
ing in the judgment of their Lordships of 
the Privy Council to indicate that every 
failure to comply strictly with the letter of 
s. 342, renders the conviction of an accused 
person illegal. Section 537, Criminal P, O., 
has a bearing upon this point. No omission to 
comply strictly with s. 342 can render a 
conviction liable to be set aside unless it 
bas in fact occasioned a failure of justice, 
In the present case learned Oounsel for the 
appellant has not attempted to suggest that 
the omission of the learned Sessions Judge 
to put every point to the accused in the form 
of questions, has led in this case to a failure 
of justice. He has not for instance suggested 
that the accused, if he had been questioned 
specifically on every point, would have been 
able to offer a satisfactory explanation, and 
the reason why learned Counsel has not 
been able to make any suggestion of this 
kind is found in the statements made by the 
accused in answer to questions put to him 
by the learned Sessions Judge. In the 
Magistrate’s Court he was simply asked the 
question: “You now heard it said that you 
murdered your wife Dhanabagiam. What 
do you say?” andhig reply was “I have not 

(2) 64 ML J 466; 142 Ind. Oas. 335; AI R 1933 
PO 124; (1933) Or. Oas. 442; 34 Cr. L J 322; 32 8 
L R716; Ind. Rul. (1933) P O 65; 37 L W 584: 
(1933) M WN 409; 100 W N 522; 37 O W N 514; 
57 OL J 177; 14 P L T 305; L R 14 A 81 Ors 
(1933) A L J645; 35 Bom, L R 507 (P 0). 
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. committed any crime”, When asked by the 
learned Sessions Judge “Have you anything 
further to say?" he replied with a very long 
and detailed statement in which he denied 
the facts alleged on behalf of the prosecution 
that were supposed to show his motive for 
murdering Dhanabagiam. With regard to 
the jewels he said that when the Police 
asked him for his wife’s jewels, he thought 
that they were referring to jewels belonging 
to second wife from whom he had been 
divorced. He went on to say: 

“Kolandavelu (P. W. No. 20) is enjoying my father-in- 
law's property. I asked him for a share on behalf of 
my wife. Henge his enmity to me. Idid not meet 
him nor did hecome to Sathanur. I did not tell him 
anything”. 

Be continues : 

“T did not eee Doraiswami Padayachi(P. W. No. 4). 
On my father’s instigation he js giving evidence 
against me. I wasin Sathanuron Sunday. I did 
not come here, I did not burn the sari”. 

The learned Sessions. Judge then ques 
tioned him about Ex. J., a letter which he 
had written to P. W. No. 20 and which the 
learned Judge thoughtindicated that he was 
displeased with or had some grievance 
against his wife. He answered that by saying 
that he had no dissatisfaction with his wife. 
The learned Judge then questioned him 
about the jewels of his first wife (M. Os. Nos. l, 
2 and 4) and he again said : 

“I thought that they were referring to my second 
wife's jewels, and informed them it was with Perija- 
swami Mudali, I did not produce it myself Perija- 
swami Mudail produced it”. 

And finally when the learned Judge asked 
him “Do you want to say anything more?” 
the accused said : 

“The witnesses had opportunities of observing me 
at Kallakuruchi jail. My younger brother resembles 
me much. Possibly they saw him and are mistaking 
me for him”. 


It is clear therefore that either in answer 
-to the general question put by the learned 
Judge, or in answer to specific questions, the 
accused has dealt in his statement with ail 
the pointa appearing in evidence against 
him and has offered such explanation as he 
had to offer. This case therefore has no 
resemblance to the case in Dwarkanath 
Varmav. Emperor (2) or the case reported 
in In re Sangama Naicker (1) (the record 
-in which we have examined and which 
reveals that the accused gave no explana- 
tion of the circumstances hostile to them, 
nor were given an opportunity to do so,) 
or the other cases mentioned in that judg, 
ment, In the case reported in In re San- 
gama Naicker (1), and in all the cases 
referred to in that judgment, it was parti- 
cularly noticed that the facts unexplain- 
ed by the accused were vital facts, i. e. 
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facts from which an inference of guilt als 
most necessarily followed. We think it is 
clear that when an accused person in answer 
toa general question or even one or two 
questions gives a reply or replies which 
show that he is well aware of all the circum- 
stances appearing in evidence against him 
and ‘koje implications, and attempts to 
explain them, the Sessions Judge may be 
going beyond his province if he questions 
him further in detail. He may be opən to 
the criticism of cross-examining the accused, 
and attempting to elicit contradictory an- 
swers, This is more particularly the cage 
when the accused is represented by his own 
Oounsel, and in this case the accused was 
represented by two experienced Advocates. 
It is not possible to lay down a more general 
rule than that it is the duty of the Court 
to be satisfied either by his stataments or 
by his answers to questions or by bath that 
the accused explains or has an opportunity 
to explain circumstances from which hostile 
inferences may be drawn against him, We 
can find no ground whatever for sending 
back this ease for a re-trial. There was no 
defect of any kind in the proceedings before 
the learaed Sessions Judge. . 

Agreeing with the assessors and the learn- 
ed Judge we confirm the conviction of the 
accused for the murder of his wife. There 
is no question of the appropriateness of tha 
ponteng: We confirm the sentenca of death 
also. 


N.-3. Order accordingly, 
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Yorn, J. 

Messrs. SUKRAM DAS DEBI DUTT— 
D&FENDANT —APPLIOANT 


versus 
RAM KRISHNA—Pcarntirs—Opposirg 
Party 
Master and servant—Termination of service—Rea- 
sonable notice is necessary in absence of agreement 
or custom to contrary—Period of notice in case of 
clerk engaged by month. 
In the absence of an express agreamsant or estab- 
lished custom tothe contrary, a contract of service 
is terminable by reasonable notice, and there is 
no authority for holding that a servant hired by the 
month is entitled to one month's notica, Ordinarily 
15 days’ notice would ba sufficien? in the case of 
an ordinary clerk. 78 Ind. Oas. 763(2) and 163 Ind 
Oas. 697 (5), relied on. te 


App. for revision of the order of the 1st 
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Additional Judge of Small Cause Court, 
Lucknow, dated August 24, 1939. 


Mr. Har Govind Dayal Srivastava, for the 
Applicant, 
Mr. A. P. Singh, for the Opposite Party. 


Judgment. — This is an application 
under s. 25 of the Prov. Small Oayse Courts 
Act against a judgment of the Additional 
Judge of the Small Cause Court of Lucknow. 

The facts are simple and for the purpose 
of this application are not in dispute. The 
plaintif Ram Krishna was a clerk of the 
present applicants on Rs. 15 per month. 
It has been found by the lower Oourt that 
on June 1, 1939, the defendants applicants 
asked the plaintiff to work in future on a 
reduced pay of Rs. 13, per mensem. He 
refused to do so and was turned out by the 
present applicants, The applicants further 
did not pay to the plaintiff his salary for the 
mcnth of May or anything in lieu of notice 
for his dismissal on June 1. In fact their 
contention was that it was the plaintiff who 
walked out, and not they who dismissed 
him, The learned Additional Judge of the 
Small Cause Court decreed the plaintifi’s 
claim for Rs. 15 as pay for the month of 
May and for Rs, 15 one month's pay of June 
in lieu of notice. 

The sole question which is raised in this 
application is whether the lower Court was 
right in giving a decree for one month's 
pay in lieu of notice. The learned Addi- 
tional Judge of the Small Oause Court 
appears to have taken it for granted that 
the plaintiff was entitled to one month's 
pay in lieu of notice and has not discussed 
the question at all. It may be said at once 
that there is no decision of tbis Court on 
the point at issue, . 


On behalf of the plaintiff some reliance 
has been placed on Ralli Brothers v. Ambika 
Prasad, (I, L. R. 35 All. 132 at p. 133) (1) 
where it was remarked that : 
` “the question is one between master and servant, 
The plaintiff was engaged on a monthly salary, and 
he would the¥éfore have been, in the absence of a 
contract to the contrary, entitled to one month’s 

- notice before dismissal, Equally his master was 
entitled to one month's notice before he left service.” 

This remark was made obiter and was not 
necessary for the decision of the particular 
question which was before the Court in that 
case. The learned Judge went on to refer 
to Smith's Law of Master and Servant to 
which I have .therefore made a reference. 
In the 7th Edition of that Commentary at 


o 35 A 132 (133; 18 Ind. Oas 699; 11 A L J 
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p. 40 it is stated : 

“Inthe absence of any definite agreement and of 
any custom in the trade or calling, the contract of 
service will be terminable by a reasonable notice.” 

The learned author goes on to show that 
very veried pericds of notice have been 
held to be reasonable for different kinds of 
service. Bank clarks and clerks Im the 
city of London have been held entitled to 
three months’ notice but a clerk to a tele» 
graphic company was held to be ehtitled 
to one month's notice. 

My attention has been drawn on behalf 
of the applicants to the case of Ganga Ram 
v. Duni Chand Bhandari, (A. J. R. 1925 Lah. 
186) (2), in which it was held that: 

“the ordinary rule of law is that in the absence of 
any express agreement or established custom to the 
contrary the contract of service is terminable by 
reasonable notice., A servant paid by the month is 
not entitled to one month's notice.” 

The plaintiff in that case was em- 
ployed as a monthly servant in an 
Ice Factory on a salary of Rs. 60 per 
mensem. There is nothing to show whe- 
ther he was a mechanic or a clerk but he 
was at any rate a manof considerable 
status and not a mere menial, In that 
case there is a reference to two Burma 
cases, In the former of these E, M. Moola 


_v.K, C. Bose (8 L. B. R. 420) (3), it was held 


that in the case of a clerk hired by the 
month, 15 days’ notice was sufficient, In 
the other case David v. Superintendent St. 
Authony High School (13 Bur. L. T. 168), 
(4), it was held that there was no authority 
for holding that a servant paid by the 
month was entitled to a months notice. 
The view taken in Ganga Ram's case (2) was 
followed by another single Judge of the 
same High Oourt in Lala Rala Ram v, 
Baij Nath Joshi (A. I. R. 1937 Lah. 697) (5), 
in which the view taken was that: 

“in the absence of an express agreement or estab« 
lished custom to the contrary, a contract of service 
is terminable by reasonable notice, and there isno 
authority for holding that a servant hired by the 
month is entitled to one month’s notice. Ordinarily 
a days’ notice would be sufficient in such circum- 
stances | 


The plaintiff in this particular case was 
a clerk of a trust employed on a salary of 
Rs. 50 per mensem. 

It seems to me clear that so far as report~ 
ed cases of this country go there is no 
doubt that 15 days’ notice is to be taken 


(2) AIR 1925 Lah, 186; 78 Ind. Cas. 763. 

(3) 8 L B R420; 33 Ind, Oas. 981;9 Bur. LT 63; A 
I R1916 L B 112. 

{4} 13 Bur, L T 168; 63 Ind. Oas. 982; A IR 1920 LB 


105. 
(5) A I R 1937 Lah, 697; 168 Ind, Oas. 697;9 RL 6 
39 PL R 501. 
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as reasonable notice for an ordinary clerk 
employed on Rs. 15 per mensem. 

The only other point raised on behalf 
of the plaintiff opposite party is that this 
Point was not specifically taken either in 
the answer to the notices served on the 
defendants by, the plaintiff or in the oral 
pleadings on which the issues were framed, 
It does not appear to me that that is a 
suffictent reason for not allowing the pre- 
Bent application once it is held that the 
plaintiff is only entitled to reasonable notice 
and that reasonable notice is only 15 days. 
I accordingly allow this application and 
modify the order of the Judge of the Small 
Cause Court and direct that the suit be 
decreed for Rs. 22-8 instead of Rs. 30 with 
proportionate cosis of the trial Court. The 
plaintiff opposite party was eceriainly not in 
any way to blame for the fact that the 
learned Judge did not consider the question 
of what was or was not reasonable notice, 
and I therefore make no order as to costs 
of this Court. 

S. Application allowed, 





LAHORE HIGH COURT 
Civil Case No. 2 of 1939 
November 17, 1939 
Young, O. J. AND Din Monamman, J. 
In the matter of MUSLIM BANK or INDIA 


Lto., LAHORE (IN LIQUIDATION) 

Provincial Insolvency Act (V of 1920), as. 33, 34, 
44, 37—A purchasing shares of Company and making 
certain payment on allotment and vall—Insolvency of 
A and unconditional discharge — Company going in 
liquidation— Balance of money due upon shares held 
could not be recovered in liquidation — Whether debt 
canbe fairly estimated or not can be decided by 
Insolvency Court alone — Order of discharge, if 
equivalent to annulment of adjudication. 

It is for the Insolvency Oourt alone to decide whe- 
ther the debt can be fairly estimated or not and to 
make an order accordingly. The High Oourt has 
no jurisdiction to decide whether the debt can be 
fairly estimated or not. {p. 212, col. 1.) 

One R purchased ten shares of Rs, 100 each in the 
company in liquidation, He paid Rs. 200 on allot- 
ment. Later the company, before the order for com- 
pulsory liquidation, made a call of Rs. 300 on these 
shares. R was adjudged insolvent and was uncon- 
ditionally discharged. In the insolvency he included 
these shares in Sch. B. The company was wound up 
compulsorily. R’sname at the time of the liquida- 
tion wasstill upon the register of the members of the 
company and the Official Liquidator placed hisname 
upon the list of contributories : 

Held, that the possibility of a call being made by 
the company, when it was in existence, upon the un- 
called balance of the share money due upon the 
shares was certainly, a contingent liability. The 
debt of Rs, 500 on the shares was provable inthe in- 
solvency and therefore the liability therefor disap- 
peared when the order of discharge was made. {[p. 
212, col, 1.) ; 
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The order of discharge is not equivalent to annal- 
ment of adjudication so as to bring in the provisions 
of s. 37, Prov. Insol. Act. The re-vesting of the pro- 


< pertyin the discharged debtor cannot take place 


through the operation of s. 37. {p. 213, col. 2.] 


Mr, A, D. Malik, for the Petitioner. : 
Messrs. Nazir Ahmad and Asad Ullah 
Khan, for the Respondent. 


Young, C. J.—The point of law referred 
to this Bench by the learned Company Judge 
arises out of the compulsory liquidation of 
the Muslim Bank of India Limited. One 
Rahmat Ali of Sialkot purchased ten shares 
of Rs. 100 each in the company in liquation. 
The purchaser paid Rs. 200 on allotment, 
Later the bank before the order for compul- 
sory liquidation, made a call of Rs. 30 on 
these shares. The petitioner was adjudged 
insolvent and was unconditionally discharg- 
ed on February 11, 1936. Inthe insolvency 
the petitioner included these shares in Sch. 
B, but the Official Receiver could not find 
any bidder for them. The Bank was wound 
up compulsorily by order of this Court on 
October 7, 1938. Rahmat Ali's name at 
the time of the liquidation was still upon 
the register of the members of the Bank 
and the Official Liquidator of the Bank 
placed his name upon the list of contribu- 
tories. Rahmat Ali applied to this Court for 
rectification of the register of members pray- 
ing that his name be struck off therefrom on 
the ground that as he had been uncondi- 
tionally discharged as a debtor in 1936, he 
had, after discharge no further liablity 
with regard to these shares. The learned 
Company Judge referred the application to 
a Bench. It is argued by the Official Liqui- 
dator that as regards the call made before 
the compulsory order the liability therefor 
has been discharged in the insolvency pro- 
ceedings. The remaining liability for Rs. 500 
has to be adjudicated upon. The relevant 
sections of the Prov. Insol, Act are as 
follows : 

“33 (1) When an order of adjudication has been 
made under this Act, all persons alleging themselves 
to be creditors of the insolvent in respect of debts 
provable under this Act shall tender proof of their 
respective debts by producing evidence of the amount 
and particularsthereof, and the Oourt shall by order, 
determine the persons who have proved themselves 
to be creditors of the insolvent in respect of such debts, 
and the amount of such debts, respectively, and shall 
frame a schedule of such persons and debts. 

Provided that, if, in the opinion of the Oourt, the 
value of any debt is incapable of being fairly estimat- 
ed, the Oourt may make an order to that effect, and 
thereupon the debt shall not be ‘included in the 
shedule. : 

34 (1) Debts which have been excluded from the 
schedule on the ground that their value is incapable 
of being fairly estimated and demands in the nature 
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of unliquidated damages arising otherwise than 
by reason of a contract ora breach of trust shall not 
be provable under this Act. 

(2) Save as provided by sub-s. (1) all debts and 
liabilities, present or future, certain or contingent to 
which the debtor is subject when he is adjudged an 
insolvent or to which he may become subject before 
his discharge by reason of any obligation incurred 
before the date ofsuch adjudication shall be deemed 
to be the debts provable under this Act. , 

44 (2) Save as otherwise provided by sub-s, (1) an 
order of discharge shall release the insolvent from 
all debts provable under this Act,” 

The question, therefore, is whether the 

contingent liability of the petitioner for 
Rs. 500 to the bank at the time of his insol- 
vency was a debt provable under the Prov. 
Inso], Act. According to s. 34 (2), 
“all debts and liabilities, present or future, certain 
or contingent, to which the debtor is subject when 
he isadjudged an insolvent......shall be deemed to be 
debts provable under this Act.” 


There was no order by the Insolvancy 
Court in this case excluding in accordance 
with the proviso tos. 33 (1) this debt from 
the schedule. On behalf of the petitioner, 
counsel argues that the words “present or 
future, certain or contingent’ cover the liabie 
lity of a share-hclder who has not, at the 
date of his insolvency, paid up the full 
amount of his snares. The words of the sec- 
tion are certainly wide, According to the 
Oxford Dictionary ‘contingent’ means ‘liable 
to happen or not, of uncertain occurrence 
or incidence.’ The possibility of a call being 
made by the company, when it was in 
existence upon the uncalled balance of 
the share money due upon the shares is 
certainly, according to this definition a con- 
tingent liability. 

Apart from this argument, the proper 
construction of s. 33 (1) and the proviso 
thereto and of s, 34 (1) in our opinion makes 
it clear that the debt of Rs. 500 on the 
shares was provable in the insolvency and 
therefore the liability therefor disap- 
peared when the order of discharge was 
made. The debt was included in the sche- 
dule and the only way under the Act of 
excluding it was by the Insolvency Court 
making an order that it was “incapable 
of being fairly estimated.” The Court 
“made no such order, and therefore s. 33 
(1) does not apply and s, 34 (1)—the debt 
not being excluded by operation of s. 34 
(1)—does apply and the debt was provable 
and therefore subject to the order of dis- 
charge. It is for the Insolvency Court 
alone to decide whether the debt can be 
fairly estimated or not and to make an 
order accordingly. It is too late now for 
the Official Liquidator of the company 
to movein the matter. This Oourt in our 
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opinion has no jurisdiction to decide whe 
ther the debt can be fairly estimated or 
not, 

In Hardy v. Fothergill (1), their Lorde 
ships of the House of Lords considered 
the effect of a similar provision in the Eng- 
lish Bankruptcy Act of 1883 this English Act 
containing the same provisions as s. 
34, Prov. .Insol, Act. In that case the 
assignee of a lease for a term of *years 
covenanted to indemnify the lessees against 
damages for breach of their covenants 
with the lessors to repair and yield up 
the demised premises in repair at the end 
of the term. Hight years beforé the term ex- 
pired, the assignee filed a petition for liquidae 
tion by arrangement under the Bankruptcy 
Act of 1869 (the provisions of the Bankruptcy 
Act of 1869 were alsosimilar to those of 


s. 34, Prov. Insol. Act) and obtained 
an order of discharge. After the term 
expired the lessors having recovered 


damages against the lessees upon the cove- 
nanis for repair, the lessees claimed an 
indemnity from the assignee in respect of 
his covenant to indemnify. It was held 
by their Lordships that the claim of the 
lessees was barred under s. 49, Bankruptcy 
Act, 1869, by the order of dischage, the 
effect of s. 31 of that Act being to make the 
assignee’s future and contingent liability 
on his covenant to indemnify a debt prov- 
able in the liquidation, unless any order of 
the Court declared it to be a liability 
incapable of being fairly estimated. Their 
Lordships, including such eminent Judges 
as Lord Halsbury, the Earl of Selborne, 
Lord Herschell and Lord Macnaghten, fure 
ther came to the conclusion that the liability 
in that case could not be said to be incap- 
able of being fairly estimated. Lord 
Macnaghten in his judgment at p. 367* said 
as follows: 

It seems to me that according to the true con- 
struction ofthe section, unless a judicial declaration 
has actually been made in the terms of that pro- 
vision, the liability of the bankrupt under a contract 
however extreme the difficulty of valuing that liabi- 
lity may be, must be deemed to be a debt prov- 
able in bankruptcy, and therefore a debt from which 
the bankrupt is released by the order of discharged,” 

The learned Law Lord pointed out the 
dangers which would occur if any other 
decision were arrived at. The policy of the 
Bankruptcy Act being to free the bankrupt 
from all his liabilities, if a debt such 
as this could not be proved in the bank- 
Tuptcy, it would be impossible for any bank- 

(1) (1888) 13 A O 351; 58 L J Q B 44; 59 LT 273; 37 
W R177; 53 J P 36. 


*Page of (1888) 13 A. 0.— [Hd] 
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ropt to know whether in the future he 
was a free man or not Apart from the 
technical point that there was not an order 
of the Court excluding this debt from the 
schedule, we think that at the date of the 
bankruptcy of the petitioner it would have 
been possible to make a reasonable and 
fair estimate bf the petitioner's possible 
liability under his contract with the com- 
pany. If, as Lord Macnaghten has pointed 
out in the authority under discussicn, it 
was possible to make a reasonable esti- 
mate of that bankrupt’s liability under his 
covenant to repair at the end of a lease, 
we see no difaculty in arriving at the same 
conclusion with regard to the bankrupt in 
the case we are considering, under his con- 
tract with the company to pay for the 
shares in the company which had been 
allotted to him. Any person acquainted with 
business or company affairs, on having been 
given the facts aa to the position of the Mus- 
lim Bank in 1936, couldform some reason- 
able and fair estimate of the possible 
liability of the bankrupt to the company 
with regard to his shareholding. Section 
34 (2), Prov. Insol. .Act clearly con- 
templates a certain difficulty in arriving 
at what is a fair estimate of the value 
of a debt, by the useofthe word “contin- 
gent.” But because there may be a difi- 
culty in the estiniation that does notimply 
that the value cannot be * fairly estie 
mated,” 


It was argued on the basis of certain 
English authorities decided before the 
words “future or contingent” were intro- 
duced into the English Act, that a debt 
of this nature was incapable of being fairly 
estimated. These authorities, however, are 
irrelevant in view of the amendment intro- 
duced by the later English Act. The 
only English authority quoted tous after 
this amendment is that of Hardy v. Fothergill 
(1), alluded to above, The learned Offcial 
Liquidator also referred to certain Indian 
cases dealing with the problem of fairly 
estimating the value of a debt for deferred 
dower, The opinion of the learned Judges 
in those cases, however, does not bind us, 
nor were they dealing with the type of debt 
with which we have to deal. Another point 
has been raised by the Offcial Liquidator, 
He argues that on discharge the adjudie 
cation of the insolvent is annulled and 
et therefore under s. 37 (1), Prov. Insol, 

ct, 

“the property of the debtor who was adjudged in- 
solvent shall vest in such person as the Court may 
appoint, or in default of any such appointment, shall 
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revert to the debtor to the extent of hid right or 
interest therein on such conditions (if any) as the 
Court may by order in writing declare,” A 

He therefore agrues that the adjudication 
being annulled by the discharge and no 
person having been appointed by the 
Court, the property in these shares reverted. 
to the insolvent and therefore he is still 
liable for the uncalled balance, This 
position if clearly untenable. In the scheme 
of the Prov, Inso]. Act, annulment of 
adjudication is dealt with under a sepa- 
rate heading, Sections 35, 36, 39 and 43 lay 
down the circumstances in which an adjudi- 
cation can be annulled, and none of those 
circumstances includes the discharge of the 
insolvent. 

Section 35 authorises annulment of adə 
judication where a debtor ought not to 
have been adjudged insolvent, or where it 
is proved to the satisfaction of the Court 
that the debts of the insolvent have been paid 
in full, Unders. 36 if itis proved to the 
Court by which an order of adjudication 
has been made that insolvency proceedings 
are pending in another Oourt against the 
same debtor and that the property of the 
debtor can be more conveniently distri- 
buted by such other Court, it has power to 
annul the adjudication. Under s, 39 ad- 
judication is annulled if compositions and 
schemes of arrangement are approved by 
the Court. In matters dealing with the dis- 
charge of the insolvent, adjudication can be 
annulled only if the debtor does not appear 
on the day fixed for hearing his application 
for discharge or on such subsequent day as 
the Oourt may direct or if the debtor does 
not apply for an order of discharge within the 
period specified by the Court. Ifno order 
of annulment of adjudication is made under 
any of these sections, no adjudication can 
be said to be annulled. The order of dis- 
charge therefore is not equivalent to annule 
ment of adjudication so as to bring in the 
provisions of s.37, Inthe present case, an 
application for discharge was made and 
was granted. If the argument of the Liqui- 
dator were sound, there would be a patent 
contradiction in the Act: the debtor would 
be discharged from all his debts in accord- 
Sections quoted above 
in the earlier part of this judgment, but 
he would not be discharged from this debt 
by operation of s. 37. It is clear that the 
reevesting of the property in the discharged 
debtor cannot take place through the opera- 
tion of a. 37. 


Under s. 44 (1) those debts only are not 
released which are indicated there and 
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the debf under consideration was not of that 
kind. The unconditional discharge there- 
fore of the petitioner makes the balance of 
the money due upon the sharesirrecoverable 
in the liquidation, We accordingly allow 
this application and order the rectification 
of the register by removing the petitioner’s 
name. In the peculiar circumstances of the 
case there will be no order as to costs. 


S, Application allowed. 


—— ee 


ALLAHABAD HIGH COURT 
First Appeal No. 222 of 1936 
March 26, 1940 
IQBAL AHMAD AND Baspar, JJ. 
MAHABIR RAI AND OTHER—DEFENDANTS 
—APPELLANTS 
versus 
RAJENDER RAI AND OTARRS— PLAINTIRES 
AND ANOTHER DEFENDANT—RESPONDENTS. 
Agra Pre-emption Act (XI of 1922), s 12—AN 
co-sharers owning all plots in village jointly— Entry 
of separate serial numbere in khewat—Whether 
tantamount to division or sub-division of village. 
Where all the plots of a village are joint and are 
owned by all the co-sharers in all the serial num- 
bers jointly, there is no division or sub-division of 
that village. The entry of separate serial numbers 
in the khewat cannot, therefore, by itself be tant- 
amount to a division or sub-division of the village. 
122 Ind. Oas. 595 (1), distinguished, S, A. No, 1378 
of 1932, not followed. 


F.A. from the decision of the Sub-Judge, 
Ghazipur, dated August 8, 1835. 


Mesers. K.N. Katju and S, N, Katju, 
for Appellants, 

Messrs. P. L. Banerji and Janki Prasad, 
for Respondents. 


iqbal Ahmad J.—This is a vendees’ 
appeal arising out of a preemption suit 
and the sole question that arises for con- 
sideration in the appeal is whether the 
plaintiffs had a preferential right of pre- 
emption as against the vendees. The zamin- 
dari share sold isin village and Mahal 
Puraniyan. Both the plaintiffs and the 
vendees were co-sharers in this village on 
the date of the sale sought to be pre-empted. 
The plaintifis, however, claimed a preferen- 
tial right of pre-emption on the allegation 
that the share sold wasin a sub-division 
of the mahal in whichthe plaintiffs and the 
vendors were co-sharers and the vendees 
were not. On this allegation the plaintiffs 
maintained that they came within class 2 
of the pre-emptors prescribed by s. 12, Agra 
Pre-emption Act, (XI of 1922). Olass 2 
comprises, " co-sharers in the:'sub-division 
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of the mahal in wnich the property is 
situated.” The vendees on the other hand 
alleged that Puraniyan was an undivided 
mahal and that there were no divisions 
or sub-divisions of that mahal and asserted 
that as they were also co-sharers in the 
village the plaintiffs had nota preferential 
tight of pre-emption as ag&inst them. In 
short the vendees’ case was that they 
and the plaintiffs fell within clasa,5 of 
the preeemptors recognized by s.12 Class 
5 comprises “ccesharers in the village.” 
The Court below relying on an unrepor- 
ted decision of Sulaiman O. J.. in Markandey 
Singh v. Harkaransingh, Second Appeal 
No. 1878 of 1932, decided on August 21, 
1934, gave effect to the plaintiffs' conten- 
tion and decreed their suit. The learned 
Chief Justice in, that cage made the follow- 
ing observations : 

But the plaintiff is a co-sharersof khata khewat 
Nos. 3 and 13 and the property sold by the vendor 
lies in khata khewat Nos. 6 and 13 whereas the 
defendants by virtue of the deed of exchange have 
acquired shares in “khata' khewat No. 14 only. The- 
Court below has held that the plaintiff has no 
preference as regards kkata khewat No. 13 because. 
there is no specific area assigned to this khata in the 
khewat, although the revenue is separately 
assessed in each khata. This conclusion is obvi-. 
ously wrong because although no area is assigned, 
as it could not be, there is a separate khata khewat. 
No, 13 which therefore is undoubtedly a separate and. 
small sub-division of makal. 


The decision of the appeal depends on 
the answer tothe question whether or not. 
there are divisions and sub-divisions of 
Mahal Puraniyan. A certified copy of the. 
khewat of mahal Purniyan is on the record 
and it shows that there are no thoks or 
pattis in that village. In other words, the 
Mahal is not divided into thoks and pattis. 
In the column of “Serial number” there are 
however three serial numbers, viz, 1, 2 and - 
3, entered in the khewat and in the next 
column which is the column of “‘Amcunt of 
share and revenue together with cesses” a 
5 anna 4 pie share is entered as against. 
each serial number. Further in each serial 
number the revenue and the cess of the 5 
anna 4 pie share isentered separately. 
Then in column of co sharers the names of 
sharers who own tke 5 anna 4 pie share of 
each serial number are entered. The share 
sold and pre-empted belonged to certain 
co-sharers of serial number 3 and the plain- 
tiffs are also co-sharera in that serial number 
whereas the vendees, on the date of the 
sale, were ccesharers in serial numbers 1 
and 2 and not inserial number 3, The 
plaintiffs’ case was that each serial number 
constituted aseparate khataskhewat and a. 
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separate sub-division of the mahal. The 
vendees on the other hand urged that the 
Mahal was a joint undivided mahal and the 


serial numbers were merely indicative of the’ 


extent of the share owned by the various 
sharers entered as against each serial 
number. 


The patwari of the village was examined 
as a witness in the case and the Pleaders 
of the parties made certain statements 
as regards the constitution of the village. 
From the patwari's evidenca and the 
statements of the Pleadersit is clear that 
there are in, all 341 plots in the village and 
all these plots are jointly owned by all the 
sharers in all the three serial numbers and 
that the sir land of the co-sharers of those 
numbers is joint, Noplot or field is separa- 
tely assigned to any particular serial num- 
ber and there is no division in the village 
showing that any particular area of the 
village specially appertains to any particu» 
lar serial number of the khewat. In short 
all the 341 plots of the village are joint and 
are owned by all the co-sharera in all the 
serial numbers jointly. 


In this state of the facts we find it im- 
possible to hold that each serial number 
entered in the khewat constitutes a division 
or sub-division of the mahal. The phrase 
“sub-division of the mahal” connotes the 
idea of division of some sort between the 
co-sharers of the village or the mahal. It 
is impossible to have a sub-division with» 
out a division of a mahal or a village. 
The necessary result of the division or sub- 
division of a mahal is the allotment of 
specific area of the mahal to the co-sharers 
of a particular division or sub-division. 
By division or sub-division of a mahal 
the joint co-parcenary interest possessed 
by all the co-sharers of the makal is put an 
end to and in lieu of the joint interest 
possessed by them in the land of the village 
Specific areas are allotted in severalty to 
the co-sharers of a particular division or 
sub-division. In the present case, as already 
stated, all the co-sharers of mahal 
Puraniyan jointly owned all the plots in 
the village, There is therefore no division 
or sub-division of that village. The entry 
of separate serial numbers in the khewat 
cannot therefore, by itself be tantamount 
to a division or sub-division of the village. 
It is true that the revenue of each serial 
number is separately entered. Neverthe- 
less the mahal being jointeach and every 
co-sharer is jointly responsible for the pay- 
ment of that revenue irrespective of the fact 
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that his name is not entered in a?’ particu. 
lar serial number. 

For the reasons given above we with all 
respect dissent from the unreported deci- 
sion noted above. Reliance was also placed 
by the respondents’ Counsel on the decision 
in Murli Tewari v. Mohammad Idris (1). 
In that case it was held that a khata-khewat 
constitutes a sub-division of a mahal within 
the meaning of s. 12, cl. (2), Pre-emption 
Act. In that case it appeared from the 
khewat that there were separate khatas 
assigned toseparate groups of co-sharers 
which had specific areas fixed and on which 
Govt. revenue was separately assessed. In 
the case before, as stated before, separate 
areas are not assigned to the separate serial 
numbers and therefore it cannot be held 
that there are separate khata-khewats cone 
stituting separate sub-divisions of the 
village. We therefore hold that the plain- 
tiffs had not a prefential right of pre-amp- 
tion as against the vendees, Accordingly, 
we allow this appal, seb aside the decree of 
the Court below and dismiss the plaintiffs’ 
suit with costs here and below. 

D. Appeal allowed. 

(1) (1930) A L J 792; 122 Ind. §fOas. 595; A IR 1930 
All, 312; 52 A 538; Ind. Rul. (1930) All, 243, 





OUDH CHIEF COURT 
Execution of Decree Appeal No. 8 of 1938 
August 9, 1940 
YoRKE AND BENNETT, JJ. 

RAM KIRPAL-—JUDGMENT-DEBTOR 
—APPHLLANT 
versus 
L. BHURA MAL—Deores-Horpse 
-——RgsPoNDENT 

Hindu Law—Debts—Father—Son's pious obligation 
—Fact that father was not manager or that there 
were other co-parceners, if affects son’a liability— 
Extent of son's liability on father's death—Decree 
passed against father on pro-note executed to satisfy 
decree against third person—Son, how far liable, 

The liability of a son for the debts ofhis father not 
incurred for immoral purposes is not limitedto the 
accretion to the family property which he receives 
by survivorship onhis father’s death; it extends 
to the whole of his share inthe joint family prop- 
erty, including that portion of it to which he was 
entitled before his father’s death. A creditor is not 
following in such cases the assets of the father in 
the hands of the several surviving members of the 
joint Hindu family; he is executing his decree 
against the son’s share in the joint family property, 
the son being under a pious obligation to discharge 
the debt therefrom. 

[Oase-law referred to.] . 

A son can be held liable for a decree passed 
against his father on the basis of a promisaory note 
executed for the satisfaction of a decree passed 
against, third person. 
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Ex. Dt A. from the order of the Civil 
Judge, Partabgerh, dated October 22, 
937. 


Mr. P. N. Chaudhri, for the Appellant. 
Mr. S. N., Srivastava, for the Respondent. 


- Judgment.—This is an execution of 
decree appeal sgainstan order of the 
learned Civil Judge of Partabganh, dated 
October 22, 1937, allowing an application 
of ‘the decree-holder-respondent for bring- 
ing on the record in execution proceedings 
the appellant Ram Kirpa] in place of his 
father, Ram Sukh, deceased. 

Tke circumstances giving rise to the res- 
pondent’s application are as follows : 

One Behari Lal obtained a decree against 
the Raja of Kaithaula and to satisfy that 
decree Ram Sukh executed a promissory 
note for Rs. 3,350 in favour of Beheri Lal. 
Ram Sukh was a member of a joint Hindu 
family. His father, Ram Narain, was alive 
when Ram Sukh incurred this liabilily and 
he is still living. Admittedly the liability 
was incurred by Ram Sukh asa personal 
liability and not asa manager ofthe joint 
Hindu family. It is conceded that he never 
was manager of the family, 

Behari Lal obtained a decree against 
Ram Sukhon the basis of the promissory 
note and Ram Sukh satisfied this decree by 
borrowing the smount required from the 
respondent, Lala Bhurumal. on another pro- 
missory note. Lala Bhurumal then obtained 
a decree on foot of it against Ram Sukh. 

On Ram Sukh’s death the respondent 
sought to execute the decree against Ram 
Sukh’s son, the present appellant, Ram 
Kirpal. It was prayed in the application 
that as the original judgment-debtor, Ram 
Sukh, had died some one and a half years 
ago, and his son, Ram Kirpal, was in 
possession of his entire assets and there 
was no cther heir, Ram Kirpal might be 
appointed representative of the judgment 
debtor under O. XXI, r. 22 of the Civil 
P.O, and the property in his possession 
be attached and put to sale, This applica- 
tion was opposed by Ram _ Kirpal. He 
pointed out in his objection that his grand- 
father, Ram Narain, who was still alive, was 
the manager and head of the family, and 
he contended that on the death of Ram 
Sukh he and Ram Narain became owners 
of the entire property as survivors. He was 
notin possession of any property as the 
heir or representative of Ram Sukh, but 
was in possession onthe strength of his 
own title, 

In additional objection by the appellant it 
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was alleged that Ram Sukh was of extrava- 
gant habits and that the debt was fictitious 
and without consideration. 

It may be mentioned here that thereis a 
third member of this joint family, namely, 
Ram Sunder, a nephew of Ram Narain. 
He is referred to in the application of the 
respondent. . : 

Te learned Civil Judge after stating the 
history of the debt observed that it, was 
evident that the debt was not immoral and 
that asthe decretal amount had been bor- 
rowed to pay off another decree it had 
become an antecedent debt. He added 
that a son is bound to pay offhis father’s 
debts if not immoral, and the fact that 
the father was not the manager or that 
there were others who were members of the 
family does not affect this liability. Con» 
sequently, the son's share in the joint family 
property was liable to discharge this debt 
and could be taken in execution by the 
decree-holder. He accordingly allowed the 
application. 

Against this order it has been contended 
first of all that Ram Kirpal cannot be held 
liable for the debt because it was due for 
a promise made without consideration, 
reference being made to s, 298 of Mulla’s 
Hindu Law (9th Edition), The learned 
Counsel could not, however, refer us to any 
authority which would show that a son 
could not beheld liable for a decree pas- 
sed against his father on the basis of a 
promissory note executed for the purpose 
stated, and we do not considerthat on the 
facts it can be said that the debt was due 
for a promise made without consideration 
such as would relieve the son of his lia» 
bility. i 

But the principal contention put forward 
on behalf of tke appellant was that a son 
is not liable to pay bis father’s debts when 
he hag succeeded on his father’s death by 
survivorship along with other co-parce- 
ners, 

We are referred by Counse] toa number 
of rulings bearing on the question of a son's 
liability for his father’s debts. In earlier 
cases the Allahabad High Oourt held that 
the pious duty of sons to discharge their 
father’s debts is confined to property receiv- 
ed from the father, and that it cannot be 
held that the sons have received such pros 
perty from their father in cases of suc- 
cession by survivorship where there are 
other co-parceners. The cases to which 
we were referred in support of this view 


were : i 
Binda Prasad v. Raj Ballabh, (I. L. R. 48 
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All, 245) (1) and Official Liquidator, U. P. 
Oil Mills Company, Ltd. v. Jamna Prasad, 
(1. L. R. 55 All. 417) (2). 

Learned Counsel conceded, however, that 
ina later ruling a different view was 
taken by a Full Bench of the Allahabad 
High Court, namely in Chhotey Lal v. 
Ganpat Rai, (IL. R. 57 All. 176) (3). The 
head note of this case reads : 

“The pious obligation of a Hindu son to pay 
his fafher's debts is not affected by the fact that 
the joint family also comprises members other 
than the father and his sons; and the sons, liability 
based on the pious obligation does not become un- 
enforceable against the joint family property if 
there happen to be co-parceners other than the sons 
and their desc@éndants, like uncles, cousins, etc. 
The liability can be enforced by attachment and 
sale of the sons’ undivided share in the joint 
family property and the purchaser becomes entitled 
to obtain ascertainment and partition of that 
share,” ° 

It was held by this Oourt also in Malak 
Chand v. Hira Lal, (1935 O. W. N. 1005) 
(4) that where the father in a joint Hindu 
family stands surety for payment of a 
debt, and a decree against the principal 
debtor is executed against him, but he 
dies during the pendency ofthe execution, 
itis open to the decree-holder to enforce 
the personal obligation incurred by the 
surety against his sons by attachment and 
sale of their undivided share, in the joint 
family property, although the family 
consists of other members besides the 
sons. 

Learned Counsel then argued that, ad- 
mitting the sons’ liability, that liability 
would extend only to the assets derived by 
them from their father's share in the joint 
family property. In the present case Ram 
Sukh had a quarter share in the joint 
family property. There being two other 
co-parceners, namely, the grandfather, Ram 
Narain, and the nephew, Ram Sunder, in 
addition to the sons Ram Kirpal, the latter’s 
inability would be only one-third of Ram 
Sukh’s quarter share, that is to say one 
twelfth in the whole joint family property- 
Reliance was placed for this contention on 
s. 288 of Mulla’s Principlesof Hindu Law 
where it is said thatit is settled law that 
the heir of a deceased Hindu is liable to 
pay the debts ofthe deceased only to the 
extent of the assets inherited by him from 
the deceased, and that the heir is not per- 

(1) 48 A 245; 91 Ind. Cas. 785; 24 A LJ 273; A 
I K 1926 All. 220. : 

(2) 55 A 417; 143 Ind, Cas, 762; (1933) A L J 
233; A IR 1933 All. 334; Ind, Rul. 933) All. 329. 

(3) 57 A176; 150 Ind. Oas. 411, (1934) A L J483; 
A IR 1934 All, 590; 6 RA 1084(F B}. 

(4) 1985 O W N 1005; 157 Ind, Oas. 945; A I R 1935 
Oudh 510; 1935 O L R 522; 8R O 47. 
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sonally liable to pay the debts ofthe de» 
ceased, even if he bea son or grandson, 
But this statement is made in connection 
with the liability of separate property for 
debts, and not in connection with the 
liability of the undivided interest of a co- 
parcener for the debts of a deceased co- 
parcener. In s, 290 it is said that where 
the sons ,are joint with their father, and 
debts have beea contracted by the father 
for his own personal benefit, the sons are 
liable to pay the debts provided they were 
not incurred for an illegal or immoral pur- 
pose, and that the liability exists irrespec- 
tive of the fact whether the joint family 
includes persons other than the father and 
son. Further on it is stated that the 
liability is limited to the interest of the son 
in the joint family property. This was laid 
down by the Lahore High Oourt in Dew 
Das v. Jada Ram, (I. L, R. 15 Lah. 50) (5), 

It may now also be considered settled 
law that the sons are liable for their 
father’s debts in their father’s lifetime 
when no property of their father has been 
obtained by them. In Siddheshwar Nath v, 
Deokali Din, (10 O. W. N. 1233) (6) it was 
held by thie Court that when a joint 
Hindu father governed by the Mitakshara 
Law is adjudicated an insolvent, his joint 
sons’ shares do not vest in the Receiver 
and it is open tothe Receiver in insolvency 
to seize a son’s share and sellit in order 
to satisfy the debt payable by the father 
when the debt payable by the father is one 
which it is the pious duty of the son to 
pay. 

It is clear, therefore, that the liability of 
a son isnot limited to the accretion to the 
femily property which he receives by sur- 
vivorsbip on his father’s death, it extends 
to the whole of his share in the joint family 
property, including that portion of it to 
which he was entitled before his father's 
death. A creditor is not following in such 
cases the assets of the father in the hands 
of the several surviving members of the 
joint Hindu family; he is executing his 
decree against the son’s share in the joint 
family property, the son being under a 
pious obligation to discharge the debt 
therefrom. 

For these reasons we are clearly of 
opinion that the view taken by the lower 
Oourt was correct and we accordingly dis- 
miss this appeal with costs, 

S Appegl dismissed. 


(5)15 L 50; 147 Ind. Oas. 225; A IR 1933 Lah. 857; 
6 R L 368; 35 P L R 80. 

(6) 10 O W N 1233; 147 Ind. Cas. 642; A IR 1934 
Oudh 1; 6 R O 283 (F B). 
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* PRIVY COUNCIL 
Appeal from the Madras High Court 
June 2, 1940, 
Lorp RUSSELL or KILLOWEN, SIR LANOELOT 
SANDERSON AND Mr. M. R. JAYAKAR 
Tue BANK or CHETTINAD Limitep.— 
i ÅPPELLANT 
vETSUS 
Tue COMMISSIONER or INOOME-TAX, 
MADRAS—RzsponpENT 


Income-taz—Doctrine that in revenue cases “ the 
substance of the matter" may be regarded as distin- 
guished from strict legal position, depricated— 
Principles of fiscal legislation, stated—Income Tax 
Act (XI of 1922), ss. 42 (1), 48—Scope of s. 42 )— 
Agent contemplated by 8. 43—Held, that P Bank, 
non-resident in British India had business connec- 
tion with K Bank in British India and profits and, 
gains, subject-matter of assessment accrued to P Bank 
directly or indirectly through such business connec- 
tion--K Bank held, was properly treated as agent of 
P Bank. à 

It is wrong to suggest that in revenue cases “the 
substance of the matter” may be regarded as dis- 
tinguished from the strict legal position. The Judi- 
cial Committee views with disfavour the doctrine 
that in taxation cases the subject is to be taxed if 
in accordance with a Court’s view of what it con- 
siders the substance of the transaction, the Court 
thinks that the case falls within the contemplation 
or spirit of the statute. Thé subject is not taxable 
by inference or by analogy, but only by the plain 
words ofa statute applicable to the facts and cir- 
cumstances of hiscase. The principle of all fiscal 
legislation is this: If the person sought to be taxed 
comes within the letter of the law he must be 
taxed, however, great the hardship may appear to 
the judicial mind to-be. On the other hand, if the 
Orown, seeking to recoverfthe tax, cannot bring the 
subject within the letter of the law, the subject is 
free, however, apparently within the spiritof the 
law the case might otherwise appear to be. Inland 
Revenue Commissioners v. The Duke of Westminster 
(1), relied on. [p. 220, col. 1.) 

The words of s. 42 (1), Income Tax Act, are wide 
enougb to cover profits or gains which can be said 
to accrue or arise to the assesses non-resident in 
British India directly or indirectly through or from 
any business connection which may exist between 
the assesseo and the other firm in British India. 
[p. 220, col. 2.] 

The agent contemplated by s. 43, Income Tax Act, 
is soto speak an artificial creation, for it is pro- 
vided that any person having a business connec- 
tion with a person residing out of British India, 
upon whom the Income-tax Officer has served a 
notice of his intention of treating him as agent of 
the non-resident person is to be deemed tobe such 
agent, |ibid.] 

Held, on the facts of the case:that the P Bank, non- 
resident in British India had a business connection 
with the K Bank in British India during the year of 
assessment, and the profits and gains, the subject- 
matter of the assessment, accrued to the P Bank 
directly or indirectly through such business connection 
in British India. The items in question did represent 
loans made by the P Bank to the K Bank, and the 
money was used in the branch of the K Bank at 
Rangoon, which was then in British India. The 
fact that the transactions were negotiated through 
the branches of the banks did not affect this ques- 
tion; the branches were not separate entities, but 
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were parts of the two respective banks, and the 
business so transacted by the two branches was the 
business of the two banks: [p. 221, col. 1; p. 220, col. 1.1 

Held, further that the Income-tax Officer was acting 
within the power conferred upon him by 3.43 in 
treating the K Bank as the agent of the P Bank for 
the purposes of the Act. 130 Ind. Oas. 679 (3), re- 
ferred to. [p. 221, col. 1.] 


Messrs. A. T. Miller, K C., Raymond 
Needham, K. C. and R.P. Hills, for the 
Appellant. . 


Messrs J. Millard Tucker, K. C. and W. 
Wallach, for the Respondent, 


Sir Lancelot Sanderson.—This is an 
appeal from a judgment of ths High Gourt 
of Madras dated November 17, 1938, which 
was given upon a reference of a question 
of law made to the High Oourt by the 
Commissioner of Income-tax unders. 66 (2) 
of the Indian Income Tax Act XI of 1922. 


The question was as follows :— 

“Whether on the facts of this case the Income-fax 
Authorities were entitled to hold that the income from 
the first six itemsof loans referred to in para. 21 of 
the Income-tax Officer’s assessment order accrued 
and arose to the Pudukottai Bank directly or indirect- 
ly through or from a business connection in British 
India within the meaning of s.42 (1) of the Indian 
Income Thx Act between the Kanadukathan Bank and 
the Pudukottai Bank.” . 

The Commissioner of Income-tax submit- 
ted that this question should be answered 
in the affirmative. The High Court (con- 
sisting of Sir Lionel Leach, O. J., Madhavan 
Nair and Varadachariar, JJ.), decided that 
the submission of the Commissioner was 
right and answered the question in the affirm- 
ative. 

From this decision the appellant, 3 the 
Bank of Chettinad, Ltd., has appealed to 
His Majesty in Council. 

The reference arose out of tha assessment 
of the Bank of Ohettinad, Ltd. Kanaduka- 
than (hereinafter for the sake of brevity re- 
ferred to as the “Kanadukathan Bank”) as 
agent of the Chettinad Bank, Ltd., Pudu- 
kottai (hereinafter referred to as the 
“Padukottai Bank”), for the assessment year 
1933-34. f 

The assessment proceeded on the basis 
that certain profits or gains accrued to the 
Pudukottai Bank, resident out of British 
India, directly or indirectly through or from 
a business connection in British India and 
that under s. 42 (1) of the Indian Income, 
Tax Act of 1922 such profits or gains were 
chargeable to income-tax in the name of 
the Kanadukathan Bank, resident in British 
India, which was treated as the agent of the 
Pudukottai Bank under s. 43 for all the pur- 
poses of the Act. 
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The material facts may be stated as 
follows :— 

Raja Sir Annamalai Ohettiar of Chettinad 
with his three sons had a large money lend- 
ing business with many branches in Burma, 
Ceylon, the Federated Malay States and 
French Cochin China. In 1929 they formed 
the Kanadukafhan Bank which has its 
headquarters at Kanadukathan in British 
India Kanadukathan lies about two miles 
from the border of the State of Pudukottai 
and 18 miles from the town of Pudukottai, 
the capital of the State. In 1930 they formed 
the Pudukottai Bank and also registered in 
Pudukottai aecompany called the Chettinad 
Corporation, Limited, both of which have 
their registered offices at Pudukottai. The 
businesses carried on by the Raja and his 
sons were wound up and ajl the assets and 
liabilities transferred to the three companies. 
The assets and liabilities of the branches 
in Burma (which until the April 1, 1937, 
was a partof British India), were trange 
ferred entirely fo the Kanadukathan Bank. 
The assets and liabilities of the branches 
in the Federated Malay States were mcstly 
transferred to the Pudukottaiji Bank. The 
assets and liabilities of the branches in 
Ceylon were transferred partly to the 
Colombo branch of the Kanadukathan 
Bank and partly to the branches of the 
Padukottai Corporation, Limited, in Ceylon. 
Part of the value of the excess over 
liabilities was adjusted against the paid-up 


capital of the three companies. Ths balance . 


was apportioned and the sums treated as 
being deposits of the Raja and other 
members of his family with these companies. 

The nominal capital of the Kanadukathan 
Bank is Rs. 3,00,00,000 and the paideup 
capital Rs. 1,00,00,000, divided into 20,000 
shares of Rs. 500 each. All the shares of 
the company are held by the Raja and 
members of his family, The directors 
are the Raja, his wife and two oute 
siders, neither of whom holds any shares; 
one is an employee and the other the agent 
of the Raja, 


The nominal capital of the Pudukottai 
Bank is Rs. 2,00,00,000, and its paid up 
capital is Rs, 1,70,09,000, divided into 
20,000 shares, of which 10,000 are Rs. 700 
each paid-up and 10.000‘of Rs. 1,000 each 
fully paid-up, 


All these shares, except three, are held 
by the Raja and the members of his 
family. The directors are the Raja, his 
wife and his gon, and two outsiders, each of 
whom holds one share, There is no doubt 
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that the two companies are contfolled by 
the same people. 

The Kanadukatban Bank has 22 branches, 
20 in Burma, of which one is at Rangoon, 
and one at Bentong. in the Federated 
Malay States and one at Colombo. 

The Pudukottai Bank carries on no 
money lending business at Pudukottai, 
but it has a branch at Kuslalumpar, 
situated about 30 miles from Bantong in 
the Federated Malay States. : 

It appears that between September, 1930, 
and February, 1933, loans amounting to 
Rs. 1,32,86,288 were made by the Pudukottai 
Bank to the Kanadukathan Bank. The 
loans were carried oust through the Kuala- 
lumpur branch of the Padukottai Bank 
and the Bentong branch of the Kanadu- 
kathan Bank. 

They fall under the following nine heads, 
as stated in the reference made by the 
Commissioner of Incomertax :— 


“Ra. 

(1) 45,00,000 
(2) 9,74,100 

($6,34,327). 
(3) ; 5,24,191 
(4) 2,35,000 
(5) 19,38,505 
(6) ae 440,000 
(7) 5,15,092 
(8) 34,60,000 
(9) 7,00,000- 
Total ... 1,32,86,888" 
The Bentong branch of the Kanadu- 


kathan Bank did no money-lending business 
and the only duties of the officer in charge 
of that branch appear to have been to receive 
hundis from the Kualalumpur branch of the 
Pudukottai Bank and to passthem on to the 
Rangoon branch after making the relevant 
entries in the books. 

The first six of the above-mentioned items 
represent monies used in the Rangoon 
business of the Kanadukathan Bank in 
accordance with the procedure hereinbefore 
indicated : They are the six items men“ 
tioned in the reference to the High Court, 
and the income arising from the said 
loans is the subject-matter of the assess- 
ment, which is now in question, 

The Commissioner of Incomesrtax in his 
reference stated that “in substance these 
loans represent money lent-by the Pudu» 
kottai Bank to the Kanadukathan Bank, but 
the transactions have been unnecessarily 
complicated by resorting to a series of 
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-entries which aré as superfluous as they are 
confusing.” 

Their Lordships think if necessary once 
more to protest against the suggestion 
that in revenue cases “the substance of the 
matter" may be regarded as distinguished 
from the strict legal pcsition. 

In the case of Inland Revenue Commis: 
sioner v. The Duke of Westminster (1), dis» 
approval of this doctrine was expressed in 
the opinions of Lord Tomlin and Lord 
‘Russell of Killowen. 

A passage from the opinion of Lord 
Russel of Killowen at p. 24* may usefully 
be cited. It is as follows : — 

“I confess that I view with disfavour the doctrine 
that in taxation cases the subject is to be taxed 
if, in accordance with a Court’s view of what it 
‘considers the substance of the transaction, the Court 
thinks that the case falls within the contemplation 
or spirit of the statute. The subject is not taxable by 
inference or by analogy, but only by the plain 
-worde of a statute applicable to the facts and cir- 
cumstances of his case. Aslord Oairns saidmany 
years ago in Partington v. Attorney-General (2). 

“As I underestand the principle of all fiscal legisla- 
tion itis this: If the person sought to be taxed 
comes within the letter of the law he must be taxed, 
however great. the hardship may appear to the 
judicial mind to be. On the other hand, if the 
“Orown, seeking to recover the tax, cannot bring 
‘the subject within the letter of the law, the subject 
is free, however apparently within the spirit of the 
‘law tle case might otherwise appear to be.’ 

The question on this part of the case is 
not whether “in substance ” the loans re- 
Presented money lent by the Pudukottai 
Bank to the Kanadukathan Bank, butit is 
whether in fact the Pudukottai Bank lent 
‘the said money to the Kanadukathan Bank. 

Their Lordships have no doubt that on 
‘tthe facts of the case the said six items 
did represent loans made by the Pudukottia 
‘Bank tothe Kanadukathan Bank, and that 
the money was used in the branch of the 


Kanadukathan Bank at Rangoon, which 
was then in British India. 
The fsct that the transactions were 


negotiated through the branches of the 
banks does not affect this question: the 
‘branches were not separate entities, but 
were parts of the two respective banks, 
and it is obvious that the business so 
transacted by the two branches was the 
business of the two banks, 

The questions to be considered are 
whether on the facts of this case the 
Pudukottai Bank had a business connec 
tion in British India and whether the 

(1) (1936) A O 1; 101 LIK B 383; 153 L T 223; 


1: 
9 Tas Cas. 490; 79S J 362; 51 T L R 467. 
Me (1869) 4 H L 100 (122); 38 L J Ex. 205; 21 L T 


*Page of (1936) A O0—lLEd.] 
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profits in question accrued or arose to the 
Pudukottai Bank directly or indirectly 
through or form such business connection 
within the meaning of s. 42 (1) of the Act. 

It was argued on behalf of the appellant 
bank that in order to bring the case within 
the secticn it must be shown by the 
Income-tax Authorities that*the Pudukot- 
tai Bank, non-resident in British India, 
had a business connection in British 
India in relation to the actual transac- 
tions in question, that a business connec- 
tion arises out of business transactions 
and that the transactions in this case, 
namely, the abovementioned loans, were 
made not in British India but in the 
Malay States and were to be repaid in the 
Malay States in the Malay States currency. 
Consequently it,was argued that although 
the profits of such transactions did accrue 
to the Pudukottai Bank, they did not 
accrue through a business connection in 
British India. 

Section 42 (1) is as follows : — 

“In the case or any person residing out of British 
India, all profits of gains accruing or arising to 
such persons, whether directly or indirectly, through 
or from any business connection or property in 
British India, shall be deemed to be income accru- 
ing or arising within British India, and shall be 
chargeable to income-tax in the name of the agent 
of any such person, and such agent shall be deemed 
to be, for allthe purposes of this Act, the assesses 
in respectof such income-tax.” 

The terms of the section are very wide, 
and their Lordships are not prepared to 
place upon them the limitation for which 
the appellant contends, The words are 
wide enough to cover profits or gains which 
can be said to accrue or arisa to the 
Pudukottai Bank directly or indirectly 
through or from any business connection 
which may exist between the Pudukottai 
Panl and the Kanadukathan Bank in British 
India. 

That the Pudukottai Bank had a business 
connection with the Kanadukathan Bank in 
British India cannot on the facts be 
doubted, and the transactionsin question 
could not have been carried out but for 
the existence of the Kanadukathan Bank 
which was in British India, and the 
business connection between that bank and 
the Pudukottai Bank. 

It has already been shown that the two 
banks are controlled by the same people, 
viz., the Raja and his family. It further 
appears that the main function of the 
Pudukottai Bank was to finance the Kanadu» 
kathan Bank, that the loans advanced by 
the Pudukottai Bank to the Kanadukathan 
Bank represented a, large part of the 


` 
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capital of the Pudukottai Bank, that the 
flow of business between the two banks 
was secured by the complete control 
exercised by the Rajaand his family over 
the business of both banks, so that the 
loans could be safely made without security 
and for indefinite periods. In view of these 
facts their Lordships are of opinion that 
the High Court was right in holding that 
the Pudukottai Bank had a business con- 
nection with the Kanadukathan Bank in 
“British India during the year of assessment 
and they are further of opinion that the 
profits and jains, the subject-matter of the 
assessment, accured to the Pudukottai Bank 
directly or indirectly through such business 
connection in British India. 

There remains the question whether the 
Income-tax Commissionere was correct in 
treating the Kanadukathan Bank as the 
agent of the Pudukottai Bank within the 
meaning of s. 43 of the Act, 

It is to be noted that the agent contem- 
plated by the section is so to speak an 
artificial creation, for it is provided that 
any person having a business connection 
with a person residing out of British India, 
upon whom the Incomestax Officer has served 
‘a notice of his intention of treating him as 
agent of the non-resident person is to be 
deemed to be such agent, 

In view of the above-mentioned conclu- 

sions it is clear that the Income-tax Officer 
was acting within the power conferred upon 
him by s. 43 in treating the Kanadukathan 
Bank as the agent of the Pudukottai Bank 
for the purposes of the Act. 
_ Several cases were cited to their Lord- 
ships, but, with one exception, they were 
not of much assiatance, for the facts in the 
cited cases were different from those of the 
present appeal, and the decision ineach case 
must of course depend upon its own facts, 
The exception is Commissioner of Imcome- 
tax v. The Remington Typewriter Co. (Bome 
bay) Ltd.(3). The headnote of that case is 
as follows :— 

“A company incorporated in the U. S. A. and 
hereinafter called ‘the American company’, carried 
on business in New York,and there manufactured 
and sold typewriter machines, The respondent com- 
pany had been incorporated under the Indian 
Oompanies Act, 1913, and had purchased from the 
American company for shares the good-will of that 
company in the Bombay Pfesidency and adjoining 
territory; the American company held all its 
shares except three issued to that company’s 
nominees. Two other companies had been incorporat- 

(3) 58 I A 42; 130 Ind. Oas, 679; AI R193LP0 
42; 35 O W N 349; 33 L W 301; (1931) M W N 248; 
8 O W N 559; Ind, Rul, (1931) PO 87;60 M Ld 


609; 55 B 243; 33 Bom, L R 413; 53 O L J 135 
PO. ; l 
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ed in India, each being in substance ih the same- 
position towards the American company as the Bombay- 
company; their respective business territory covered 
the rest of India.” 

It was held that there was a business 
connection within the meaning of s, 43 and 
8, 42, sub-s. 1, of the Indian Income Tax 
Act, 1922, between the American Company 
and each of the Indian Oompanies, and 
consequently under s. 43 the respondent 
company could be deemed for the purposes 
of the Act to be the agent of the American 
company, and as its agent could be charged 


-to tax under s. 42, sub-s. 1, in respect of 


profits made by the American company 
upon machines exported to British India, 

The question whether the necessary 
business connection existed was argued 
befors the Board, although no appeal had 
been lodged by the respondents and their- 
Lordships had no doubt that the neces- 
sary business connection did exist. It was 
stated in the judgment that:— 

“The Bombay company was formed for the express. 
purpose of acquiring from the American company 
and carrying on in a particular area the American 
company’s business of selling the American company’s 
manufactures. Although no contractual obligation 
exists by which the Bombay company is compelled to 
purchase any of the manufactures of the American 
company, the flow of business between the two 
companies in secured by the fact that the ultimate 
and complete control of the Bombay company is 
vested in the American company, which owns all its 
shares.” 

It was further held that the profits and 
gains in question accrued or arose to the 
American company {directly or indirectly 
through or from a business connection in 
British India. 

This case is material, because in their 
Lordships’ opinicn, if the appellant's con- 
tention in this appeal were correct, viz., that. 
the business connection existed only in. 
respect of actual business which was trans- 
acted by the branches of the two banks 
outside British India, the above cited case. 
should have been decided the other way 
in so far as it related to the matter no 
under consideration. : 

For the above-mentioned reasons their 
Lordships are of opinion that this appeal 
should be dismissed and that the appel- 
lant should pay the respondent's costs of 
this appeal. They will humbly advise His 
Majesty accordingly. 

8. 
Solicitors, for the 
Lambert & White. 

Solicitor, for the Respondent.—Selicitor,, 
India Office. 


Appeal dismissed, 
Appellant.-— Messrs, 
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SIND JUDICIAL COMMISSIONER'S 
: _, COURT | 
‘Criminal Revision Application No. 219 of 
1939 
November 24, 1939 
Davis, J. O. AND Weston, J. 
ASSUDOMAL ‘RAMANDAS TANDO 
MUHAMMAD KHAN— APPLIGANT 
VETSUS 
.JHAMANDAS HOTOHAND MATLI— 
i OPPONENT 

Criminal Procedure Code (Act V of 1898), sg, 195 (1) 
-(e), (4), 190—Mukhtiarkar holding enquiry in mutation 
proceeding in Revenue Court—Offence under es. 193 
and 467, Penal Code (Act XLV of 1880), committed 
during such proceeding—Complaint of mukhtiarkar, 
if necessary—Abetment of offence, complaint, if 
necessary—Action under s. 487, Penal Code (Act XLV 
of 1860), against party to proceeding before Court, 
-quashed for want of complaint of Court—Action 
against his co-accused for abetting offence under 
s. 467 need not be quasked—Magistrate taking cogni- 
gance of offence, tf can add co-accused even if 
there is complaint only against principal offender 
—Bombay Land Revenue Code (V of 1879), a. 189— 

Whether applies to summary and formal enquiry. 
A mukhtiarkar holding an enquiry in mutation 
proceedings is a Revenue Oourt within the mean- 
ing ofs. 195(1) (c), Criminal P. O., though his 
proceedings are not judicial proceedings within the 
meaning of s. 196, Bombay Land Revenue Code, 
Hence where offences under ss. 193 and 467, I. P, C., 
are committed during mutation proceedings the 
complaint of the mukhttarkar is necessary under 
s. 195 (1) (b) and (e) Criminal P. O., before crimi- 
nal proceedings could be taken for offences under 
“55. 193 and 467, I. P.C. 98Ind. Cas. 1013 (1), ex- 
plained, 27 Ind. Cas. 147 (2), relied on. |p. 223, col. 


L 

Under sub-s. (4) of s. 195, Criminal P. O., an 
“offence” under the section includes abetments and 
attempts, so that ifa complaint of the Court is 
necessary inthe case of the substantive offences it 
‘ig also necessary in the case of an abetment. [ibid.} 

Where action under s. 467, I. P. O., against the 
party tothe proceeding before a Oourt has been 
quashed for want of complaint of Oourt in which 
the offence was committed, there is no reason to 
-quash proceeding against his co-accused for abetting 
offence under s. 467, 

Even if there is complaint of the Court as regards 

ithe principal offender before the Magistrate, he can 
add the abettors of that offence as co-accused, 
‘because 8.190, Criminal P. O., refers interms to 
“offence” and not “offender”, and a Magistrate 
hhaving taken cognizance of an offencecan add co- 
accused, 83 Ind. Cas, 885 (5), 24 Ind. Oas, 954 (6) and 
189 Ind, Cas. 586 (7), relied on. {p. 224, col. 2.] 
- Section 189, Bom, Land Revenue Code, would, 
‘apply as much to an enquiry relating to the Record 
of Rights under Ohap. 10-A as to a summary or 
- formal enquiry within the provisions of s. 196 of 
‘the Code. Lp. 223, col 1.) 


Or. R. App. to quash proceedings and 
revise order passed by the Second Additional 
Sessions Judge, Hyderabad, dated May 13, 
1939. 


Mr, Parmanand Kundanmal, 
Applicant, 


for the 
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Mr. Partabrai D, Punwani, Advocate. 
General, for the Orown. 


Davis, J.C.—This is an application by 
one Assudomal to quash proceedings pend- 
ing against him in the Court of the City 
Magistrate, Hyderabad, under ss. 193 and 
467, I. P. O, in respect of 4 will produced 
by bim in mutation proceedings before the 
mukhtiarkar of Matli under the Land 
Revenue Oode on the ground, among others, 
that the document was produced in proceed» 
ings before a Revenue Court and a com- 
plaint by that Court was necessary, and 
this objection only was argued before us, 
Both the Magistrate who overruled the 
applicant’s objections and the Additional 
Sessions Judge who decided the application 
against the Magistrate's order relied upon 
a ruling of the Privy Oouncil in Nirman 
Singh v. Rudra Pratab Narain Singh (1), 
that mutation proceedings before a mam- 
latdar are not judicial proceedings, and 
therefore neither cl. (b) nor cl. (c) of s. 195 
(1), Criminal P, ©, applied, but while it 
is correct to say that the Privy Council has 
decided that mutation proceedings are not 
judicial proceedings it does not follow that 
mutation proceedings before a mukhtiarka?, 
the equivalent in Sind of a mamlatdar, are 
not proceedings before a Court within the 
meaning of that word in that section. 
“Qourt” is defined in sub-s. 2 of that section 
to include “a Civil, Revenue or Oriminal 
Court,” but while ‘Court’ is defined to 
include a “Revenue Court,” a “Revenue 
Court” is not itself defined, and it may be 
argued that as an enquiry by a muthtiar- 
kar in mutation proceedings is not a formal 
or summary inquiry within the meaning of 
8, 196, Land Revenue Code, so mutation 
proceedings cannot be proceedings before a 
Revenue Court. This does not, however, 
we think, necessarily follow. In Emperor 
v. Narayan Ganpaya (2), on facts very 
Similar to the facts in this case, now under 
our consideration, Heaton, J. said: 


“The mistake is this: if the mamlatdar in making 
his enquiry was a ‘Court’ within the meaning of 
that word as used in cl. (c) of s. 195, then a sanction or 
complaint was required as provided by s, 195, before 
this case could proceed. We have come to the con- 
clusion that the mamiatdar in making this enquiry 
wasa ‘Court. I should describe him asa ‘Revenne 
Court,’ but it means vefy little whether you describe 


(1) AIR 1926P O 109; 98 Ind, Cas. 1013; 290 O 
316; 1 Luck. 389; 48 A 529; 531 A 220; 3 O W_N 623; 
(1926) M W N 716; 44 OL J 330; 28 Bom. L R 1409; 
SIMLJ 836; 25 L W1;26AL J 25; 388 MLT 81 


(PO). 
(2) 39 B 310; 27 Ind. Cas. 147; AI R 1914 Bom, 232; 
16 Bom. L R 678; 16 Or. L J 99. 
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him, in that way or asa ‘Civil Court? The judicial 
result is precisely the same in a matter of this kind. 
Isay that he was a ‘Court’ for these reasons: ha 
had power to summon witnesses, to take evidence, 
although it may be not to administer an oath, to 
consider the evidence to make a final order which 
might be, as in this case, an order of great importance 
and would be final unless changed by his superior 
on revision or appeal until there had been adecision 
of a Civil Oourt which conflicted with it. It seems 
to me that there are all the ingredients required for 
a Count in these matters that I have stated.” 

Shah, J., was also of the opinion that a 
mamlatdar in holding an enquiry, as pro- 
vided in Chap. 12, Land Revenue Code, is 
a "Revenue Court” within the meaning of 


8, 195 (1) (c). Criminal P. O. 


Section 189, Land Revenue Code, would, 
we think, apply as much to an enquiry 
relating to the Record of Rights under 
Chap. 10-A as toa summany or formal en- 
quiry within the provisions of s. 196 of the 
Code. The special powers conferred under 
s. 135-E do not include the provisions of 
s. 189 which applies only to officers of a 
Specified rank. It is true that entries in 
the Record of Rights are not conclusive 
evidence of title. They relate primarily to 
the occupation, or possession of the land, 
but, until rebutted, this truth is to be pre- 
sumed under s.135-J, Land Revenue Code, 
A plaintiff in a suit relating to land must 
annex a certified copy of the relevant entry 
in the Record of Rights under s. 135-J of 
the Code, and liability to pay land revenue 
is dependent upon such entries. This liabi- 
lity is determined after an enquiry in which 
witnesses could be summoned, documents 
ordered to be produced and evidence re- 
corded under s, 186, Land Revenue Code, 
so thatit appears to us that a mukhtiarkar 
holding an enquiry in mutation proceedings 
is a Revenue Court within the meaning of 
8. 195 (1) (e), Criminal P. O., though bis 
Proceedings are not judicial proceedings 
within the meaning of s. 196, Land Revenue 
Code. This does not however, affect the 
application of s. 193, I.P.0,, in proper 
cases, for, that section refers nut only to 
judicial proceedings but to proceedings “in 
any other case.” We therefore think that 
the complaint of the matli mukhtiarkar was 
necessary in this case under s, 195 (1) (b) 
and (e) Oriminal P. O., before criminal 
proceedings could be taken against the 
applicant for offences under ss. 193 and 
457, I. P, O. and this complaint not having 
been made, the proceedings against the 
applicant must be quashed. 

A further point however was raised in the 
course of argument, namely that the pro- 
ceedings not only against the applicant but 
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against his co-accused, who did not produce 
the will, the scribe of the will, Bulchand, 
and two attesting witnesses, Dr. Kishoridas 
and Hemandag, should be quashed. The 
complaint in this case is not only for 
offences under ss. 193 and 467, I. P. C., but 
for the abetment of these offences, pre- 
sumably against the scribe and attesting 
witnessee Under sub-s. (4) of s. 195, Ori- 
minal P. O., an “offence” under the section 
includes abetments and attempts, so that 
if a complaint of the Court is necessary in 
the case of the substantive offences it is 
also necessary in the case of an abetment. 
Therefore, so far as the offences under 
ss. 193 and 109, I. P,O., are concerned, 
s. 195 (1) (b), Oriminal P. O., applies, and 
the complaint of the mukhtiarkar is. Tes 
quired for the prcsecution of this scribes and 
the two attesting witnesses under s. 193 
read with s 109, I. P.O. But cl. (c) of 
s. 195 (1), Criminal P. C., refers specifically 
to a party to the proceedings as distinct 
from cl. (b) where no such limitation is 
imposed and the offence under s. 467, I. P.O. 
falla within cl (e). The Advocate for the 
applicant asks us to quash all the proceed- 
ings not only against his client, the party to 
the proceedings within the meaning of cl. (e) 
but also against the scribe and the atteste 
ing witnesses, on the ground that the 
offence is one and that the scribe and wit- 
nesses are parties to the offence, if not to 
the proceedings, and cl. (e) refers to the 
“offence” and not to the “offender.” For 
the Crown itis argued that the complaint 
of the mukhtiarkar of an ofence, which in- 
cludes abetment under cl. (e) is not requir- 
ed in the case of any one but the party to 
the proceedings. 

The learned Advocate for the applicant 
relies upon a Bombay case, Emperor v. 
Balgaunda Ramgaunda (3). In that case 
the validity of certain convictions under 
s. 467, I. P. O. were challenged on the 
ground thatthe Magistrate holding an en- 
quiry under s. 476, Oriminal P. O., could 
send only the party to the prcceedings 
and not the witnesses to the nearest Magis- 
trate to take their trial. The case however 
was a case before s. 476, Criminal P, O., 
was amended by the Act of 1923, and there 
was a difference in the wording of s. 476 of 
the Oode and the corresponding sub-sections 
of s. 195, Criminal P.C., for s. 476, Oriminal 
P. O. referred in -general terms to “any 
offence” referred to in s. “195, Criminal 


(3) 33 Bom. L R 296;133 Ind Cas. 269; A IR 1931 
Bom, 305; (1931) Or. Cas. 561; 32 Or. L 4 1017; 53 B 
461; Ind, Rul, (1931) Bom. 381. 
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P. O. and it could be argued that an offence 
within the terms of s, 476, Criminal P. O., 
was any one of the offences referred to in 
s. 195, Oriminal P. C. and that the words 
of limitation ‘being a party to any proceed- 
ings” did not limit the application of s.-476, 
Criminal P C., to such cases, The amend- 
ment of s, 476 (1), Criminal P. O. would not 
seem to affect this parficular argument 
because there js little real difference be- 
tween ‘‘any offence referred toin s. 195,” 
the words of the old section, and “any 
offence” referred to in s. 195, sub-s, (1), 
el. (b) ore). (e), The words “by a party” 
did not occur in s. 476, Criminal P. O. 
before’ amendmént, and, do not occur in 
s. 476, after amendment, But the Bombay 
case refers to the converse of this case, In 
the’ Bombay case, the Magistrate did take 
action under s. 476, Criminal P.C. and it 
was argued that he could not. The learned 
Chief Justice was of the opinion that s. 195, 
Criminal P. O. was a disabling section; and 
it did not follow because the Magistrate 
must give sanction or file a esmplaint in 
the case of the party to the proceedings, he 
could not also complain against the wit- 
nesses in the same proceedings who were 
also parties to the same offence. The learn- 
ed Chief Justice was also inclined to the 
view that the amendment of the Code made 
no difference and that the view taken by 
the Rangoon High Court in C. T. Guru- 
swamy v. D, K. S. Ebrahim (4), was too 
narrow a View. Be this as it may, we have 
here not a case where a Revenue Oourt 
has complained against the witnesses but a 
case where the Revenue Court has not com- 
plained against the witnesses, and it ap- 
pears to us difficult to say that all pro» 
ceedings against the ¢o-accused of the 
applicant should be quashed because the 
Revenue Court has not done what the law 
does not require it to do. The inconvenience 
resulting from the difference in the word- 
ing in cls, (b) and (ce) of s. 195 (1), Crimi- 
nal P.O. the words “party toany proceed- 
ing” occurring in cl, (¢) and not io cl, (b), 
is well illustrated in this case where the 
scribe and witnesses may be proceeded 
against without the complaint of the Reve- 
nue Court, and the alleged principal offender, 
the party tothe proceedings cannot beso 
proceeded against, but that is.a matter for 
the Legislature,- and not for us, and once 
a Magistrate has the principal offender be- 
fore hint upon a complaint of the Revenue 
Oourt, he will take cognizance of the com- 

1) 2 R 374; 84 Ind, Cas, 439; A I R 1925 Rang. 
28- 26 Or, LJ 295 ; : 
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plaint and can then consolidate the two 
cases before him,trying them as one. Even 
ifhe had only the complaint of the Court 
as regards the principal offender before 
him he could add the witnesses and the 
scribe as co-accused, because s. 109, Orimi- 
nal P. O., refers in terms te “offence” and 
not “offender,” and a Magistrate having 
taken cognizance of an offence can add co» 
accused. Mehrab v. Emperor (5) Dedar 
Buksh v. Syamapada Das (6) and Or. Ref, 
No, 150 of 1939 Mir Fateh Muhammad Mir 
Pir Baksh Khan v. Emperor (7), decided on 
September 18, 1939, by a Bench of this. 
Court, which will be reported in the I, L. 
R. Kar, series in due course. 

- We see, therefore, no reason to quash all 
the proceedings against any but the appli- 
cant bimself, afd, forthe reasons we have 
given, on technical grourids alone, we quash 
the proceedings against him, We must also- 
quash the proceedings against his co-accus« 
ed so far as they relate to the abetment of 
the offence under s. 193, L Pi O., this being 
an offence under cl, (1) (b) of s. 195, Ori- 
minal P.C. We see, however, no reason to 
quash the proceedings against the co-ace 
cused of the applicant for abetment of the 
offence under s. 467, I. P. O., falling within. 
cl. (1) (e) of 5.195, Criminal P. O, If the 
District Magistrate thinks the proceedings. 
cannot go on against the abettors alone, 
itis for him to take appropriate action. 
It is also for the mukhtiarkar of Matli to. 
take such further action in the making of 
a complaint in this matter as he thinks pro» 
per. i 


D, Order accordingly. 


(5)17 S L R150; 83 Ind. Oas. 885; AT R 1924 Sind. 
71; 26 Or. L J181 F B). 

(6) 41 O 1013: 24 Ind, Oas, 954; A I R 1914 Oal. 
801; 15 Cr. L J 516; 180 W N 921. 

(7) A IR 1940 Sind 97; 189 Ind. Oas. 586. (1940). 
Kar, 287; 41 Cr. L J 750; 13 R § 33, 


BOMBAY HIGH COURT 
Special Bench 
Civil Reference No. 1 of 1940 
April 19, 1940 
Beaumont, U. J., DIVATIA AND MAOKLIN, JJ, 
BABURAO KESHAVRAO MALKAPURE 
versus P : 
KALAVATIBA! AMRUTRAO KHASE 
Court Fees Act (VII of 1870), Sch. II, Art. 6— 
Bond contemplated by — Bond given by guardian 
under Guardians and Wards Act falls under Art. 57, 
cer, ae (II of 1899) and not under Art. 6, Court 
ees Act. 
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Article 6 of Sch, II, Court Fees Act, only refers to 
the bail bonds or other instruments of obligation 
given in pursuance of an order made by a Court 
or Magistrate under any section of the Criminal P. O., 
or Oivil P.O. A bond given bya person under the 
Guardians and Wards Act as a guardian of the 
estate of a minor in accordance with the orders of 
the Court iscovered by Art. 57 of the Schedule to the 
Seep Act and mot by Art. 6, Sch II, Oourt Fees 

ct, 


Mr, S, K. Aragade, for the Guardian. 


Mr. R. A. Jahagirdar, Govt. Pleader, for 
the Orown. 


Beaumont, C. J.—This 
made by the District Judge of Thana 
under the Stamp Act, The question relates 
to the proper stamp on abond given by 
. the applicant as guardian of the estate of 


is a reference 


a minor in accordance with the orders - 


of the Court. The bond was for Rs. 15,000, 
and the learned District Judge of Satara, 
where the applicant resided, was of opinion 
that the case fell under Art. 6 of Sch, II, Court 
Fees Act, and that the proper stamp would 
be one rupee. When the bond wassub- 
mitted to the learned District Judge of 
Thana, he took the view that the 
_ case fell under Art. 57 of the Schedule to 
the Stamp Act and that the correct stamp 
was Rs. 10. In our opinion, the view of 
the learned District Judge of Thana is 
right. Art. 6 of Sch. II, Court Fees Act, only 
refers to the bail bonds or other instruments 
of obligation in pursuance of an order 
made by aOourtsor Magistrate under any 
section of the Criminal P, O. or Oivil P. O. 
In our opinion, the bond was not given 
either of those Godes; it was given under 
the Guardians and Wards Act. The case 
is covered by Ari. 57 of the Schedule to the 


Stamp Act. We answer the reference 
accordingly. 
8. Answer accordingly. 





ALLAHABAD HIGH COURT 
Criminal Revision No. 308 of 1910 
April 22, 1940 
BENNET, J. 
SAT NARAIN LAL—APPLIOANT 
versus 
EMPEHROR—Obppositg Party 

Criminal Procedure Code (Act V of £898), ss. 439, 
440, 435 (l), 422 — Order in revision that Counsel 
should be heard only on question of sentence—Legality 
—'Finding, sentence or order’ in 2.435 (l)are three 
separate matters—S, 422, scope of. 

An order passed by a Judge in revision that Counsel 
should not be heard on the question of the finding 
but that there should be a hearing on the question 
of sentence only, is perfectly legal and one which he 
has full jurisdiction to pass. 
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The words “finding, sentence or order” in s. 435 (1), 
Criminal P., O., are three separate matters and are 
separated by the disjunctive conjunction “or”— 
“finding or sentence or order.” 

Section 422, Criminal P. O., deals only with appeals 
and there ia no similar section dealing with revisions, 
nor does any section apply this procedure to revisions, 


Or. R. from an order of the Sessions 
Judge, Basti, dated March 27, 1940. 


Mr. B. B. Chandra for the Applicant, . 
The Deputy Govt, Advocate, for the 
Orown. 


Order.—This is a criminal revision by 
Mr. B. B. Chandra on account of an ace 
cused person Satnarain Lal who has been 
convicted under s. 161, I. P, Cs and sen- 
tenced by a Magistrate to four months’ 
rigorous imprisonment aud Rs. 50 fine or 
in default two months’ further rigorous 
imprisonment and that sentence has been 
confirmed by the learned Sessions Judge 
in appeal. When the revision was filed in 
this Oourt a learned Single Judge of this 
Court passed the order: 

“Admit only on the question of sentence. Record 


need notbe sent for. Bail refused. Realization of 
fine will not be stayed." 


When the revision began before me 
to-day learned Counsel claimed that he had 
a right to address me not only on the sentence 
but alsoonthe merits of the finding and 
his argument was that the order of the 
learned Single Judge meant an admission 
of the revision and therefore it was open 
to him to argue the revision on all points. 
Now s, 440, Oriminal P. O., provides: 

“No party has any right to be heard either per- 
sonally or by Pleader before any Court when exer. 
cising its powers of revision; provided that the Oourt 
may if its thinks fit when exercising such powers hear 
any party cither personally or by Pleader.” 

This section shows therefore that Coun- 
sel has not got any general rights of being 
heard at all in this revision. Presumably, 
when the revision came before the 
learned Single Judge he heard Counsel on 
the revision generally by granting -a 
hearing under the provisoof s, 440. ‘The 
learned Single Judge then considered that 
Counsel should not be heard further on the 
question of the finding but that there 
should be a further hearing on the question 
of sentence and for that reason the order 
was passed. It appears to me that the 
order which was passed by the learned 
Single Judge was an order which was 
perfectly legal and which ,he had full 
jurisdiction to pass. I consider that 
Counsel is not entitled to treat that order 
as a nullity and no authority for this 
proposition was shown tome. No doubt 

ii e 
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any Judge of this Court before whom a 


‘Yevision comes has powers to send for the 


record asis provided under s. 439 (1)in 


the words “or which otherwise comes to its. 


knowledge.” But that matter is quite 
different from the right of Counsel to be 
heard and an order has been passed under 
s. 440 Jimiting that right in the present 
ease to the question of sentence, Some 
argument was made thatthe record was 
necessary for orders in revision. Under 
s. 435 (1), Oriminal P, C. it is provided : 


“The High Court...........04.. emay call for and 
examine the record of any proceeding before sny 
inferior Criminal Oourt........for the purpose of 


satisfying itself as to the correctness, legality or 
propriety of any finding, sentence or order recorded 
or passed.” 

There are three matters in ilar to 

ne 
is tke finding, another is the sentence and 
the third is an order, In the present case 
the learned Single Judge decided that the 
revisional powers should be exercised only 
by a hearing in regard to the sentence. 
In my opinion, the words “finding, sentence 
or order” are- three separate matters and 
are separated by the disjunctive conjunc- 
tion “or’—“finding or sentence or order,” 
For the purpcse of a revision of the 
sentence, which has been upheld by the 
lower Appellate Court, what is required is 
the record of that Court and that record is 
shown hy the certified copy of the order 
in appeal of the learned Sessions Judge. 
There is no other proceeding of which there 
is a record in the Sessions Court which 
wculd serve any purpose in the present 
case. Learned Counsel for the applicant did 
not show any ruling in favour of his view, 
He made some argument tothe effect that 
where the Court did not dismiss the revision 
summarily a notice issued and therefore 
the whole revision came necessarily before 
This argument is made in 
accordance with s. 422, Oriminal P. O. 
But that section deals only with appeals 
and there is no similar section dealing with 


‘revision, nor does any section apply this 


"procedure to revision. 


Having disposed of the preliminary 
objecticn, I now consider the merits of 
tLe question of sentence. The finding of 
the Courts below is that Satnarain Lal 
is a patwari and he was charged with 
accepling a five rupee note as a bribe from 
Ram Nihal who was a party ina mutation 
case. The defénce was that the note had 
been putinto his pocket bysome one in 
crderto implicate him. The principal 
witness for the prosecution was Mr. Udit 
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Narain Srivastava,a Deputy Magistrate, 
to whom Pt. Sita Ram Shukla, M. L. Av 
made a complaint that the patwart was 
taking bribes. Accordingly Ram Nihal 
came to the Deputy Magistrate and the 
Deputy Magistrate recorded the statement 
of Ram Nihal and after consulting the 
District Magistrate the Depity Magistrate 
wrote his name on a five rupee note and gave 
it to Ram Nihal Singh, Some hourglater 
Ram Nibal Singh informed the Deputy 
Magistrate thatthe note had been accepted 
by the patwart and the Deputy Magistrate 
went tothe Tahsil compound and searched 
the accused Satnarain Lal in the presence 
of the tahsildar and recovered the note 
from the bottom of the right pocket of his 


. kurta below certain papers which were also 


in the pocket, ¿It was for this reason that 
the Courts below held that it would not 
have been possible for anyone else to put 
the note into the pocket of the accused. 
Now the one argument which appeals to 
me on the question of sentence is one 
which learned Counsel did not make, 
namely that it is not an uncommon matter 
for a patwari to take small sums from 
parties in mutation cases and in other 
matters. I think therefore that the sentence 
is rather severe and accordingly I set aside 
the sentence of fine and I reduce the 
sentence of imprisonment from four months’ 
rigorous imprisonment to three months’ 


rigorous imprisonment. The revision is 
otherwise dismissed. 
B. Sentence reduced. 
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SHARPER, J. 
SHANKAR SUKUL AND O0OTHERB— 
i APPELLANTS ; 
versus A 
Tue KING—Opposits Party 

Criminal Procedure Code (Act V of 1898), ss. 408, 
414, 415-A—-Conviction under a, 562—Appeal,if can 
be preferred without waiting for passing of sentence’ 
—Applicability of 3. 414 to auch case—S. 415-A gives 
general right of appeal. 

Section 408, Criminal P. O., gives a right of ap- 
peal immediately a conviction is recorded under 
8, 562, without waiting for the passing ofthe sub- 
sequent sentence (if any). 8.414 has no application 
to such a case anda right of appeal conferred by 
s. 408 is not taken away bys. 414, 

Section 415-A, Criminal P. O., gives a general, 
and nota limited, right of appeal, 

Or. A. from an order of the First Bench 
Hcnorary Magistrate, Rangoon, in Criminal 
Summary Trial No, 768 of 1938, 
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Mr, J. B. Sanyal, for the Appellants, 
Mr. De, for the Crown. 


dJudgment.—In this appeal an intereste 
ing preliminary point under the Criminal 
P.O. is taken. The facts are as follows: 
One Jamana Sukul filed a complaint before 
the Honorary Magistrate (First Bench), 
Rangoon (who admittedly exercises the 
powers of a Magistrate of the First Class), 
against the three appellants and a fourth 
person called Seo Raj Kahar, alleging that 
these four persons had been guilty of 
offences under as. 323, 504 and 506, I. P. O. 
The case was tried summarily, all four 
accused pleading not guilty. The first two 
appellants were convicted, and they were 
bound over, under s, 562, Criminal P. O., 
for one year in the sum of Rs. 100, with 
two sureties, appellant No. 3 was fined 
Rs, 30 (or one month's rigorous imprison- 
ment in default of payment) and ordered 
to pay Rs. 24 costs (or one month's simple 
imprisonment in default); and Seo Raj 
Kahar was acquitted. According to the 
prayer in the memorandum of appeal all 
three appellants ask for their sentences as 
well as their conviction to be set aside. 
Mr. De, for the Crown, has taken the 
preliminary objection that none of these 
three appeals lies, because, to put quite 
shortly the first two appellants, not yet 
having been sentenced, have not yet the right 
of appeal given bys. 408, Criminal P. O., 
and that, in any event, any right of 
appeal conferred by s. 408 isin their case 
excluded by s. 414 : while appellant No. 3’s 
right of appealis expressly excluded by 
this last mentioned s. 414. 

Mr. Sanyal, on the other hand, while con- 
ceding that, in so far as the memorandum 
of appeal prays, in respect of the first two 
appellants, for the setting aside of their 
sentences, it is wrongly drafted, as no 
sentence has yet been passed upon either 
of them—yet, says Mr. Sanyal, s. 408 
gives them a present right to appeal 
against their convictions, without waiting 
to be sentenced; that 5.414 has no appli- 
cation because of the very fact of their 
not yet having been sentenced ; and: so 
far as appellant No. 3, is concerned, the 
tight of appeal, which would ordinarily be 
lost to him by reason of the provisions 
both of s. 413 and also of s. 414, is expresse 
ly given back to him, so to spsak, by 
s. 415-A, I think it will be convenient 
first to consider ths terms of ss. 562 and 
593. Sub-s. (1) of s. 062 commences by 
saying “when any person....is convicted...” 


SHANKAR SURUL v. THE KING (RANG,) e 


227 


The operative part of the sub-section only 
comes into play when a person has been 
convicted. Once the person has been 
convicted, then “the Court may, instead of 
sentencing him at once toany punish» 
ment,” (which makes it clear that he is not 
then sentenced), then the Court may 

“we. =. direct that he be released on his entering 
into a bond .....60 appear and receiye sentence 
when called upon.........." g 

Thus, it will be seen that a convic.ed 
person dealt with under s. 562 either (a) 
will never be sentenced as regards that 
particular offence, ifhe bebaves himself 
for the period specified, or (b) will be 
subsequently sentenced, which sentence 
will be in respect of the conviction originally 
recorded. The concluding words of sub- 
s. (2) of 8, 563, namely: ‘Such Court may, 
after hearing the case, pass sentence” refer 
to the sentence the passing of which was 
suspended, or postponed, as it were, at the 
time of the original conviction, the words 
“after hearing the case” being a reference 
to the proceedings in which “the Court 
which convicted the offender” sub-s, (1)— 
satisfies itself that the convicted person 
has failed to observe any of the conditions 
of his recognizance. It will thus bs seen 
that, when the provisions of ss. 562 and 
563. are invoked, the usual procedure of 
conviction followed immediately by sentence 
is not observed. Under that section the 
usual procedure is divided into two parts, 
and the second part of the procedure 
may never be carried out. That 8. 408, 
gives a right of appeal immediately a 
Conviction is recorded under s. 562, without 
waiting for the passing of the subsequent 
sentence (if any), was decided in Upper 
Burma in 1904 in Mi Shwe Nyun v. King 
Emperor (1), a decision which was followed 
a few years later in Lower Burma in 
Ma Chit Su v. King-Emperor (2). With 
those decisions I respectfully agree, and 
in my judgment s. 408 does confer upon 
the first two appellants in the present 
case the right of appeal against their 
convictions, notwithstanding the fact that 
they have not yet been sentenced. Now 
what is the effect (if any) of s, 414 as 
regards the first two appellants in the 
present case? The material words - 
of s. 414 really speak for themselves; they 
are: 

«there shall be no appeal..,.....in any case 
tried summarily in which a Magistrate... passes 
a sentence of fine not exceeding two hundred 
rupees only.” = 


(2) (1904) 1 U B R 7; 1 Or. L J 543, 
(2) (1909) 5 L BR 129; 4 Ind. Cas, 1087, 
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As I have just pointed out, in the case 
of the first two appellants before me the 
Honorary Magistrates have not yet passed 
any sentence at all. Olearly, then, they 
have not passed a sentence of fine of 
Rs. 200 or less. Therefore, s. 414 does 
not apply. The same point came before 
Boys. J., in Emperor v. Hira Lal (8) and, 
as the matter is to my mind reasonably 
clear, I do not think that I need do more 
than merely refer to that decision. So 
far, then, as regard the first two appellants, 
in my judgment they have, under s. 408, 
a right of appeal against their convictions, 
notwithstanding the fact that they have 
not yet been Sentenced, and that right 
is not taken away by s. 414. As re- 
gards appellant No. 3, it is true that, if 
his case stood alone, if he had been the 
only one of the four to be convicted, 
both s 413 and s. 414 would have 
deprived him of all right of appeal. 
But in my judgment, once I have decided, 
as 1 have done, that the first two appellants 
have a right of appeal, albeit only against 
convictions 8. 415-A gives appellant No. 3 
a right of appeal not only against his 
conviction but also against his sentence. 
Although in the first part of s. 415-A the 
words are‘‘more persons than one are 
convicted in one trial” the concluding 
words of the section are “sball have right 
of appeal” and are not “shall have a right of 
appeal against conviction.” | ; 

In my judgment the section gives a 
general, and nota limited, right of appeal. 
Tn conclusion on this point let me call 
attention to the opening words of s, 415°A: 
“Notwithstanding anything contained in 
this Chapter...” as opposed to the opening 
words of ss. 418 and 414, which are: 
“Notwithstanding anything hereinbefore 
contained...” In my. judgment the preli- 
minary objection fails as against each and 
all of the appo gala and I will now hear 

eals on their merits. 
eg? final judgment following this order 
is not important and is therefore not re- 
ported—Ed.) 

8. Order accordingly. 


(3) 46 A 828; 82 Ind. Oas. 172; A I R1924 AI, 
765; 22 ALJ 751, 25 Or. L J 1244, 
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CALCUTTA HIGH COURT 
Criminal Revision No. 33 of 1940 
April 5, 1940 
Epatey, J. 

ABU HUSAIN SHAIKH AND OTHERS 

—Acovsep—PxtITIONERS 
versus b 
EMPEROR—Opposita Party 

Criminal Procedure Code (Act V of 1898), as, 144, 
134 —Magistrate, when can direct public generally 
to abstain from certain acta—~Nature of such order 
—Expression “particular place’ in s. 144 (3), 
includes district within Magistrate's jurisdiction — 
Frequentingof “particular place” whether prohibited 
—Copy of order not stuck up as required by s. 134 
—Irregularity, when material —Order* under s. 144, 
held tnadequate to sustain conviction. 

The plain meaning of sub-s, (3) read in the light 
of sub-s. (1) of s. 144, Oriminal P. O. is that, in 
the circumstances set forth in sub-s. (1), a Magis- 
trate may not only direct an individual to abstain 
froma certain act or acts but may also issue a 
similar direction to membersof the public genorally, 
provided in the latter casethe prohibition is limited 
to occasions on which the members of the public 
may frequent or visit a particular place. In other 
words, it would not be legal toissue a general 
prohibition tothe public to abstain from a certain 
act but an order to the public generally to abstain 
from a certain act on the occasions when they hap- 
pened to visit a particular place would be valid. 
The language is also sufficiently wide to cover 
residents in a particular locality but, in either 
ease, it is, of course, essential that the place covered 
by the order and alsothe act prohibited should be 
described with reasonable precision, whether such 
place be an entire district or a particular street in 
a town and whatever the nature of the prohibited 
act may be. 49 Ind. Cag. 97 (4), 184 Ind. Oas, 856 - 
(5), relied on, 86 Ind. Oas. 810 (1), and 148 Ind. Cas. 
773 (2), not followed. {p. 230, col, 2; p. 231, col. 1.) 

The expression ‘a particular place’ is sufficiently 
wide to include the whole district over which a- 
Magistrate may have jurisdiction. 167 Ind. Oas. 284 
(3), relied on, tp. 231, col. 1] 

But the public who can be afiected by a pro- 
hibitory order of this nature must consist of those 
who ordinarily frequent or visit or have occagion 
to frequent or visit the district aga whole or some 
place within the district. The law does not 
contemplate the prohibition of the frequenting or 
visiting of the ‘particular place’ to which reference ' 
is made is sub-s, (3) but the prohibition of some 
act on an occasion on which such place is frequented 
or visited. lt would not therefore be reasonable to 
suppose that it could have been the intention of 
the Legislature to empower a Magistrate by means 
of an order under s. 144, Criminal P. O, .to restrain 
the movements of the members of the public before 
they had occasion to frequent or visit the district 
over which he had jurisdiction, by forbidding them to: 
frequent or visit the districtatall, [p. 231, cols.:1 & 2.) 

Where as required by, s. 134, no copy of an order 
under s. 144, gis stuck up, the irregularity would. 
be immaterial provided the persons whom it was 
sought to prosecute in respect of any disobedience 
of the order had knowledge of its contents. Parbutty 
Oharan v. Queen Empress (6), relied on. 

Held, that the service of theorder which was 
only a precis of formal order under s. 144, was 
insufficient, giving nosufficient information regarding 
prohibited acts and being inconsistent with main 
order and no conviction could be sustained. 


1940 : 


Messrs, Sudhansu Sekhar Mukherjee and 
Amaresh Chandra Roy, fir the Petitioners. 


Messrs, Anil Chandra Roy Choudhury 
and Nirmal Kamar Sen, for the Crown. 


Order.—This rule is directed against 
the order, dated December 1, 1939, made 
by the learned Sessions Judge of Khulna, 
by which he affirmed the convictions of 
the*petitioners under s. 188, I. P.C. The 
case for the prosecution was to the effect 
that the petitioners had disobeyed an 
order promulgated by the Sub-Divisional 
Magistrate of Khulna prohibiting the hold- 
ing of a hat at Domraon which had been 
established as a rival hat to another hat 
which is known as the Gazirhat. It was 
alleged that the prohibitory order was issu: 
ed by the Sub-Divisioral Magistrate on 
May 8, 1939 and that thereby certain 
specially named persons and the public 
generally had been forbidden to hold the 
rival hat at Domraon on Fridays and Mons 
days and had also been ordered to abstain 
from certain other acts set forth in the 
order, It was alleged that this order has 
been duly promulgated in the locality on 
May 12, 1939, but that in spite of its pro- 
mulgation the petitioners (who are meme 
bers of the general public) had disobeyed 
jt and had therefore rendered themselves 
liable to prosecution under s. 188, I. P. O. 
` The case for tha defence was mainly to 
the effect that the order had not been dis- 
obeyed and that, in any case, it was an 
invalid order and had not been properly pros 
mulgated in accordance with the provisions 
of the law. The case for the defence was 
rejected by both the Courts below and the 
petitioners were convicted under s. 188, I. 
P. O., and were sentenced to pay fines or, 
in default to undergo various periods of 
imprisonment. 

Two points have been pressed by the 
learned Advocate for the petitioners in cone 
nection with this rule. In the first place he 
contends that the order was not properly 
promulgated in accordance with the pro« 
visions of the Criminal P. O. and he further 
contends that the order itself is invalid 
as it is not in proper form and gives in- 
sufficient information to the members of 
the public regarding the acts from which 
they had been ordered to abstain. In this 
connection, it may be mentioned that these 
arg uments are mainly based on the assump- 
tism that the notice which was actually 
promulgated was not the order recorded 
by the learned Magistrate on May 8, 1939 
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in a parwana, dated May 9, 1939. It may 
be noted that the learned Advocate does 
not contend that disobedience of the order 
did not tend to cause the requisite conse- 
quences for which provision is made in 
s, 18%, I. P. O. As regards the promulga- 
tion of the order it appears that, on May 3, 
1939 thg learned Sub-Vivisional Magistrate 
came to the conclusion tnat it was necese 
sary to issue a prohibitory order restraining 
certain persons and the public generally, 
from holding or attending the vival hat at 
Domraon and he drew up a formal order 
with regard to this matter which is in the 
following terms; 


“Whereas Lam satisfied from a report of the Sub- 
Inspector of Police of Terokhada Police Station, 
dated May 6, 1939 endorsed by the Circle Inspector 
of Police, Sadar, dated May 6, 1939, that a rival 
hat is being held at Domra, Police Station Terokhada 
within the local limits of my jurisdiction, at a 
distance of less than a mile from the old and 
long established hat at Gazirhat on Mondays and 
Fridays G. e. the dates on which Gazirhat is held) 
whereby the public tranquillity is being disturbed, 
for which breach of the peace, danger to human 
life, public safety, riot, and afiray, are imminent 
and whereas immediate prevention and speedy re- 
medy of such disturbance is desirable, I do hereby 
direst under s 144, Criminal P. O., the persons 
named in the margin and the public in general, 
when frequenting and visting the said hat at Domra 
from the date of promulgation of this order, to 
abstain from holding or attending the rival hat 
at the abovenamed place at Domra on Mondays 
and Fridays and not to do any unlawful acts by 
seizing or restrainining traders and boatmen com- 
ing to Gazirhat and threatening or committing 
violence to the people attending Gazirhat or to 
commit any breach of the peace or distrub public 
tranquility.” 

“Given under my hand and the seal of this Court 

i 1939,” 
te any ee K.N, Majumdar, 


Sub-Divisional Magistrate. Khulna, 
May 8, 1939, 


Thereafter, on May 9, 1939 certain pare 
wanas were issued to the Sub-Inspector of 
Police in charge of the Terokhada rolice 
Station, which purported to be orders 
under s. 144, Criminal P. O. In this case 
we are only concerned with one of these 
parwanas, Ex, 1, which was addressed to 
the public generally. This parwana is in the 
vernacular and is to the following effect: 

To the Public at large. f 

“Tt ig hereby made known to you that there is 
every likelihood of a serious breach of the peace as 
there is an existing dispute regarding the establish- 
ment of a rival hat to the Gazirhat in Mauza 
Domraon between the proprietor of the said Gazir- 
hat and the persons who desire to establish the 


said new hat. f 

“I do hereby forbid you to frequent thesaid new 
hat which is being held on Mondays and Fridays 
jn Mauza Domraon within the jurisdiction of the 


but an inadequate precis thereof contained Terokhada Police Station,” 
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Fixed: date May 23, 1939, 
Given under my hend and the seal of the Court, 
me May 9, 1939, 


o 
OO Terokhada Police Station. For service and 
return, 


K. A. Majumdar, 
Sub-Divisional Magistrate, Khulna. 
May 9, 1939. 

On the back of the abovementionéd docu- 
ment is endorsed a service return in the 
handwriting of the Snb-Inspector to the 
effect that the notice had been duly proe 
mulgated-and its contents had been ex- 
plained verbally. It was further stated that 
the general public and the Haturias, (who 
admittedly are the persons concerned in 
organising the rival hat) had been warned 
not to violate the order. The notice was 
said to have been promulgated on May 12, 
1939 between the hours of 94. m. and 12-30 
r. M. The judgments of both the Courts 
below contain findings to the effect that 
the prohibitory order made by the learned 
Sub-Divisional Magistrate on May 3, 1939 
was duly served, but it does not appear 
that in arriving at those findings either the 
learned Magistrate or the learned Sessions 
Judge considered the effect of the service 
return which appears on the back of the 
pavwana, Ex.1. In this connection, it is 
pointed out by the learned Advceate for 
the petitioners that the record indicates 
thet the order, dated May 8, 1939, muet 
have been made before the public had 
actually begun to assemble at the Domraon 
hat and he ccntends that, in the form in 
which it was actually promulgated, it was 
illegally directed to the public generally 
without regard to the limitation imposed 
by sub-s. 3 of s. 144, He argues that an 
order under s. 144, Oriminal P. C. which 
is addressed to the public generally, is only 
valid (1) if itis issued at atime when the 
members of the public, whom it is sought 
to restrain from doing certain acts, are 
actually frequenting or visiting a parti- 
cular place and (2) if it is addressed to the 
limited section of the public who may have 
occasion to visit or frequent the prohibited 
area. In support of the above contention 
reliance is placed upon certain observations 
made by Mukherji, J., in Ashutosh Roy Vv. 
Harish Chandra (1) which are in the fol- 
lowing terms: 

“Although el. (3) of s. 144 provides that an order 
under this section may be directed to particular 
individuals or to the public generally when frequent- 
ing or visiting a particular place, it does not pro- 
vide for the issue of an order to the public 

(1) 29 O W N 411; 86 Ind. Oas. 810; A IR 1925 
Oal 625; 26 Or L J 874. 

e 


ABU HUSAIN SHAIKH V, EMPEROR (OAL,) 


. such a narrow interpretation. 


190 10 


generally except as qualified by the last line of the | 
clause. The order can only be issued to the public 
generally when frequenting or visiting a particular 
place. This order in so far as it directs the public: 
in general to abstain from attending the hat is 
bad, since it is not until the public attend the hat ` 
that the order can be binding on them. They cans 
not be forbidden by the order todo an act, when 
the order cannot be addressed to them until after 
they have done that act.” 5 

Mukherji, J. adhered to these views in 
a later case, Abdul Majid V. Nripendra- 
nath (2). It appears, however, that the 
main grounds on which both these deci- 
sions were based had no connection with 
the subjectmatter of the aboyementicned 
observations, and this being the case, 
these observations must admittedly be 
tegarded as obiter dicia. In this con- 
nection, Mukherji, J., who appears on bes 
half of the petitioners, admits that, if 
the view expressed in the abovementicned 
observations were correct, it would render 
it impossible in many cases to prevent any 
apprehended danger unless the names of 
the persons threatening trouble were ac- 
tually known to the Magistrate at the time 
when ke issued his order, a8 no order could 
be issued against unknown persons whom 
it was considered desirable to restrain un- 
less such persons had actually assembled 
at a particular place and a Magistrate with 
the requisite powers happened to be pre-. 
sent there at the critical time. In my view, 
the language of the Code does not warrant 
The. second 
portion of s. 144 (J) provides that a Magis- 
trate duly empowered 
“may by a written order stating the material facts 
of the case and served inthe manner provided by 
s. 134, direct any person to abstain from a certain 
act or to take certain order with certain property 
jn his possession or under his management, if such 
Magistrate considers that such direction is likely 
to prevent, or tends to prevent, obstruction, annoyance 
or injury, or risk of obstruction, annoyance or injury, 
to any person lawfully employed, or danger to human 
life, heslth or safety, or a disturbance of the public 
tranquillity, or a riot, or an affray." 

li is further provided by sub-s, (3) that 
“an order under this cection may be directed to a 
particular individual, or to the public generally 
when frequenting or visiting a particular place." 


In my view, the plain meaning of sub- 
s. (3) read in the light of sub»e. (1) is that, 
in the circumstances set forth in sub-s. (1), 
a Magistrate may not only direct an indi» 
vidual to abstain from a certain act or acts 
but may also issue a similar direction to 
members of the public generally, provided 
in the latter case the prohibition is limited 
to occasions on which the members of the 

(2) 38 O W N 556; 148 Ind. Oas. 773; AT R 1934 


a 393; (1934) Or. Oas, 534; 35 OrL J 881;6 RO 
480. 
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‘public may frequent or visita particular 

place. In other words, it would not be legal 
to issue a general prohibition to the public 
to abstain from a certain act but an order to 
the public generally to abstain from a cer- 
tain act on the occasions when they hap- 
pened to visitea particular place would be 
valid. The language is also sufficiently wide 
to cover residents in a particular locality 
but,‘in either case, it is, of course, essential 
that the place coverd by the order and algo 
the act prohibited should be described with 
reasOnable precision, whether such place 
be an entire district or a particular street 
in a town and whatever the nature of the 
prohibited act may be. For instance, if it 
is intended to prohibit access to a certain 
Place within a particular locality, euch asa 
certain street within the*Municipality of 
Howrah, it would be necessary to tell the 
general public that, when frequenting or 
visiting the Municipality of Howrah they 
should abstain from visiting the prohibited 
street which should be named. 

It is argued by the learned advocate, who 
appears on behalf of the Crown, that the 
construction of subes. (3) which I propose to 
adopt would impose an undue restriction 
upon the powers of the authorities men- 
tioned in sub-s. (1) as regards the issue of 
orders prohibiting the members of the pub- 
lic at large from visiting a particular dis- 
trict. I think bowever that the acceptance 
of this contention would necessitate the 
placing of too wide an interpretation upon 
the language of the sub-section. It seams to 
me to be clear that, as regards notices issue 
ed to the general public, some limitation, as 
already indicated by me, must have been 
intended. The expression ‘a particular place’ 
appears to be sufficiently wide to include 
the whole district over which a Magistrate 
may have jurisdiction, Abdul Karim v. 
Emperor, (3) but, apart altogether from the 
question whether even a District Magistrate 
has jurisdiction to direct a prohibitory order 
under s. 144, Criminal P. ©., to members 
of the public outside his district, I think it 
is clear that the public who can be affected 
by a prohibitory order of this nature must 
consist of those who ordinarily frequent or 
visit or have occasion tofrequent or visit the 
district as a whole orsome place within the 
district. The law does not contemplate the 
prohibition of the frequenting or visiting of 
the ‘particular place’ to which reference is 
made is sub-s. (3) but the prohibition of 
some act on an occasion on which such place 


(3) 17 L 515; 167 Ind, Oas. 284, AI R 1937 Lah 
80; 38 Or L J 354; 38 P LR 964.9 RL 474, 
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is frequented or visited. It would not there- 
fore be reasonable to suppcse that it could 
have been the intention of the Legsilature 
to empower a Magistrate by means of an 
order under s. 144, Criminal P. O., to res- 
train the movements of the members of the 
public before they had occasion to freque 
ent or vieitthe district over which be had 
jurisdiction by forbidding them to frequ» 
ent or visit the district at all. : 

Subject tothe abovementioned qualifica- 
tion I am of opinion that s. 144, Oriminal 
P, O., gives a Magistrate full power to res- 
train the activities of the public within his 
jurisdiction by issuing orders of a general 
nature such as the one which was issued 
by the learned Sub-Divisional Magistrate 
of Khulna on May 8, 1939. The validity 
of general orders of this nature has been 
recognized in atleast two decisions of this 
Court, namely in Nagendra Nath v. Rakhal 
Das Singh (4) and Niharendu Dutt v. Em- 
peror (fF). In those cases it was not 
thought necessary to apply the test to which 
Mukherji, J. referred in Ashutosh Roy V. 
Harish Chandra (1), cited above, and, with 
great respect to the observations of the 
learned Judge in that case, I do not con- 
sider that the Legislature intended that the 
scope of an order under s. 144, Oriminal 
P. O.. should be restricted in the manner 
suggested by him. The learned Advocate 
for the petitioners then referred to a certain 
irregularity which had been found by both 
the Courts below in connection with the 
promulgation of the order, which was to the 
effect that no copy thereof had been stuck 
up as required by s.134, Criminal P. O. 
Admittedly, however, an irregularity of 
this nature would be immaterial provided 
the persons whom it was sought to prc- 
secute in respect of any disobedience of the 
order had knowledge of its contents and, 
in this connection, it was pointed out by 
Wilson, J.in Parbutty Charan v. Queene 
Empress (8) 

“that the terms of s. 131... . are directory and 
ought tobe followed and that itis an irregularity 
when they are not.” 

The learned Judge then went on to say: 

“But it does not follow that the order is a nullity 
in consequence, and I think that when the order 
has been duly made and promulgated although not 
strictly in accordance with the terms of the law, 
and has been brought to the actual knowledge of 
the person sought to be affected by it, that is suffi- 
cient to bring the case under s. 188, I. P. 0.” 

(4) 230 W N 141; 49 Ind. Oas. 87; Al R 1919 Oal 
108; 20 Cr L J 113. 


(5) 43 O W N1061; 184 Ind. Oas. 856; A IR 1939 
Oal 703; 41 Or Ld 105, I L R (1939) 2 Cal 507; 17 R 
1 


O 318. 
(6) 1609. ‘ 
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On this point the judgments of both the 
Courts below contain findings to the effect 
that the petitioners had the requisite know- 
ledge with regard to the contents of the 
prohibitory order which was issued by the 
learned Sub-Divisional Magistrate of 
Khulna, but as I have already pointed out, 
there findings did not take into considera- 
tion the service return which was endorsed 
on, the back of the parwana, Ex. 1, dated 
May 9, 1939. It is argued on behalf of the 
petitioners that the service return indicates 
that the order which was promulgated to 


the general public was not the formal order- 


which was drawn up by the learned Magis- 
trate cn May 8, 1939 (Ex. 2) but was merely 
an inadequate precis of that order (Ex. 1), 
which gave no sufficient information with 
regard tothe acts from which the members 
of the public had been directed to abstain, 
As already pointed out, the case for the 
prosecution was that the contents of the 
order, dated May 8, 1939, had been com- 
municated to the petitioners and, this being 
the case, if it were ‘found that the only 
order which had been notified to the general 
public was the precis, dated May 9, 1939, 
the conviction clearly could not be sustain- 
ed. This latter order conveys a very ins 
-adeguate idea of what had really been pro- 
hibited by the Magistrate, The formal 


order, dated May 8, 1939, set out the facts 


and the reasons for the prohibition and ex- 
Plained in clear terms what the acts were, 
from which the public were to abstain. There 
was no difficulty in understanding this 
order and it may be assumed that any law- 
abiding citizen to whom it had been ex- 
plained would have obeyed it. The meaning 
of the precis was however obscure and it 
was even inconsistemt with the terms of 
the main order. For instance, in the order, 
dated May 8, 1939 certain named persons 
and the public in general, when frequenting 
or Visiting the new hat at Domraon, were 
directed to abstain from certain acts. It 
was therefore assumed in the main order 
that the persons to whom the order was 
directed were persons who would have 
occasion to frequent the Domracn hat. In 
the order dated May 9, 1939 on the other 
hand, the persons ccncerned are actually 
forbidden to frequent the hat ai all. 

The learned Advocate who appears on 
behalf of the Crown argues that it is quite 
clear from the evidence and the findings 
that the order which was actually served 
was the main orderof the learned Magis- 
trate, dated May 8, 1939, and on this point 
he has referred me to the depositions of 

e 
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some of the witnesses examined in the trial 
Court, more particularly to the testimony of 
Ashrafuddin Ahmed who recorded the 
service return on the back of the par- 
wana, Ex. 1. It cannot be said however 
that his testimony is at all clear with regard 
to this matter. He states that he served 
the parwana and he also refers to the ser- 
vice of the order. His attention does not 
appear to have been called directly fo the 
service return, dated May 12, 1939, and 
his evidence contains no clear indication on 
the point whether the main notice Ex. 2 
was served by him with the parwana, Ex. 1, 
or whether it was served at all. The teste 
mony of the Inspector, Girija Bhusan Roy, 
P. W. No. 7,is similarly somewhat incon 
clusive. It is true that he refers to the order, 
Ex. 2, and expPains that he was present at 
Domraon when the order was served bv the 
officer in charge of the Terakhada Police 
Station. He also states that the promulga- 
tion of the service was by reading out the 
order and explaining it to the persons who 
were present. The service return, dated 
May 12, 1939 is however to the effect that 
the parwana Ex. 1 was served in this way, 
and at the questions which were put to 
Girja Bhushan Roy as regards the service 
of the notice were notin sufficient detail, 
it is difficult to arrive at any definite con- 
clusion on his testimony as it stands whether 
he was not confusing the parwana, Ex. 1 
with the order Ex. 2, 

It is strenuously argued by the learned 
Advocate who appears for the Crown that, 
even if it be conceded that there may have 
been some confusion of thought with regard 
to the service which was effected between 
the hours of 9 a.m., and 12-30 p. m. it is 
abundantly clear that the notice which was 
promulgated during the latter portion of 
the afternoon of May 12,1939 must have 
been the order, Ex. 2, Even with regard to 
this point, however, I do not think it would 
be safe to come to any such conclusion 
without a further examination of the wite 
nesses concerned with the promulgation of 
the notice after their attention had been 
expressly drawn to the service return on 
the back of the parwana Ex. 1, 

With regard to the second main conten» 
tion put forward by the learned Advocate 
for the petitioners to the effect that the 
order itself is invalid, the decision must 
mainly depend upon the question whether 
the order which was actually promulgated 
was the main order recorded by the Magis- 
trate on May 8, 1939 or the inadequate 
precis of this order, dated May 9, 1939. I 
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-have already referred to the nature of these 

two orders and I have pointed out that, 
In my view, the service of the parwana 
Ex. 1, would be insufficient for the purpose 
-of enabling this Court to sustain the con- 
viction of the petitioners, If, on the other 
hand, the order which was actually pro- 
mulgated and of which the petitioners had 
knowledge was the order recorded by the 
learnéd Magistrate on May 8, 1939, I would 
have been prepared to hold that this order 
complied with the provisions of s. 144, 
Criminal P. O., and to uphold the conviction 
on the basig of the findings contained in 
the judgment of the learned Sessions 
Judge, It is therefore necessary for the 
ends of justice that this case should be 
“remanded to the trial Court in order that 
further evidence may be taken for the pur- 
pose of ascertaining whether the order, 
dated May 8, 1939, was actually promulgated 
as required by law and whether the peti- 
tioners had knowledge of its contents. After 
recording such further evidence on this 
point as the learned Magistrate may con- 
-sider necessary he should reconsider the 
matter in the light of such further evidence 
and the observations which have been re- 
corded in this judgment. Subject to these 
observations the decisions of the Oourts 
below are set aside and the case is remanded 
to’ the trial Court for further consideration 
on the evidence which is already on the 
record with such additional evidence as the 
learned Magistrate may consider necessary. 
The petitioners will, of course, be allowed 
to cross-examine any witnesses who may 
be examined by the learned Magistrate and 
they may also adduce such further evidence 
in rebuttal as they may consider necessary. 
The rule is made absolute in these terms, 


D. Rule made absolute. 
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act during his absence being disqualified from sitting 
on appeal —Court held legally constituted — Evidence 
Act (I of 1872), a. 10—Principle embodied in s. 10, 
explained — Statement made by conspirator against 
fellow conspirator after his arrest or after conspiracy 
has ended—Admissibility of against fellow conspira- 
tor—Criminal Procedure Code (Act V of 1898), 8. 274 
—Effect of, stated. 

An appeal from a conviction under ss. 302/120-B, 
I. P. O, was heard by the Judicial Commissioner, 
Peshwar sitting ulone as the other Judge constituting 
the Bench was absent on leave which was to expire 
only after twenty days, and as the Judge appointed 
under s. 222 (2), of the Govt. of India Act, to act as 
Judge of the Court during the absence of the Judge 
on leave was disqualified from sitting on the appeal 
because, he had exercised judicial functions in the 
proceedings: 

Held, that the Court was legally constituted as 
when the appeal came on for hearing, it was not 
practicable to constitute a Bench without the newly 
appointed Judge because there was no other Judge of 
the Court available to sit with the Judicial Commis- 
sioner. In the event the precise language of r. 3 was 
thus satisfied. The r. 3 could not be construed as 
meaning “not reasonably practicable” and it could 
not be said that appeal should have been adjourned 
for twenty days 4, e., till the return of the Judge on 
leave. Even if the rule was so construed, to decide 
whether or not an appeal would be adjourned was 
particularly a matter for the discretion of the Judge, 
and ifthe exercise of this discretion, which wasa 
judicial discretion, was to be in any case overruled, 
eo grounds for doing so must be shown. [p. 235, 
col, 1 

Where the evidence of a conspirator is admissible 
against his fellow conspirator it is on the principle 
that the thing done, written or spoken, was some- 
thing done in carrying out the conspiracy end was 
receivable asa step in the proof of the conspiracy, 
The words written or spoken may bea declaration 
accompanying an act ond indicating the quality of 
the act as being an act in the course of the conspiracy ; 
or the words written or spoken may in themselves be 
acts done in the course of the conspiracy. This being 
the principle, the words of s. 10, Evi. Act must be 
construed in accordance with it and are not capable 
of being widely construed so as to includea state- 
ment made by one conspirator in the absence of the 
other with reference to past acts done inthe actual 
course of carrying out the conspiracy, after it has 
been completed. The common intention is in the past. 
The words “common intention” signify a common 
intention existing at the time when the thing was 
said, done or written by the one of them. Things 
said, done or written while the conspiracy was on 
foot are relevant as evidence of the common inten- 
tion, once reasonable ground has been shown to 
believe in its existence. But it would be a very 
different matter to hold that any narrative or state- 
ment or confession made to & third party after the 
Common intention or conspiracy was no longer 
operating and had ceased to exist is admissible 
against the other party. There is then no common 
intention of the conspirators to which the statement 
can have reference. Section 10 embodied this prin- 
ciple, A distinction must be drawn between com- 
munications between conspirators while the con- 
spiracy was going on with reference to the carrying 
out of the conspiracy and statements made, after 
arrest or afterthe conspiracy has ended, by way of 
description of event then past. R, v. Blake (2), relied 
on. 134 Ind, Cas, 1238 (3) and 8 Ind. Oas. 770 (4), 
referred to. [p. 237, col. 1.) 

Obiter.—If the Judge proceeds with seypn jurors, it 
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must be assumed in the absence of anything on the 
record to satisfy the Appeal Court that it was 
practicable to have more than seven jurors, that 
s. 274 had been complied with, 158 Ind. Cas. 481 (1), 
approved. |p. 235, col. 1.] 


Messrs. H. D. Cornish and G. Greenwood, 
for the Appellant. 

Messrs. G. D. Roberts, K. C. and W. Wale 
lach, for the Respondent., j 


“Lord Wright.—This an appeal in forma 
pauperis by special leave from a judgment 
and order of the Court of the Judicial Com- 
missioner, North-West Frontier Province, 
dated July 10, 1939. The learned Judicial 
Commissioner dismissed the appellant's ap- 
peal from his conviction of an offence punish- 
able under s. 302/120-B, I. P. O., i. e., son- 
spiracy to murder in consequence of which 
conspiracy murder was committed, and con- 
firmed the eentence of death passed on him 
by the Additional Sessions Judge, Pesha- 
war Division, on May 8, 1939. 

‘The appeal raises two main pcints, which 
are the only points calling in their Lord- 
ships’ judgment for consideration here, 
They are independent of each other. The 
first is a question as to the juisdiction of 
the Oourt by which the sentence was con- 
firmed. It was contended on behalf of the 
appellant that the Court was not legally 
constituted, because the appeal to the Court 
was dismissed and the sentence confirmed 
by a Single Judge of the Gourt of the 
Judicial Commissioner sitting alone. The 
second was whether if the objection as to 
jurisdiction failed, the decision of the Court 
was vitiated by misrecepiion of evidence. 
As their Lordships announced atthe con- 
clusion of the arguments before them, they 
were of opinion that both points failed the 
appellant and that the appeal should be 
dismissed. They will now state their reasons 
for coming to that conclusion, 

The appellant was charged with con- 
spiracy to murder, in consequence of which 
conspiracy, murder was committed under 
tbe joint effect cf s. 3u2/120-B of the I. P. 0. 
He was convicted and sentenced to death 
by the trial Judge, Mr. Muhammad Ibra- 
him, Additional Sessions Judge Peshawar 
Division, assisted by four assessors who 
were unanimously of opinion that all three 
accused including the appellant were guilty. 
The facts of the case and the circumstances 
under which they were covicted will be 
dealt with ee far as relevant in this appeal, 
in connection witb the second question, that 
of evidence, When, after some preliminary 
proceedings, the appeal came on for hear- 
ing before the Gourt of the Judicial Gommis- 
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sioner on July 10, 1939, it was heard by 
Almond, the Judicial Commissioner, sit- 
{ing alone, Kazi Mir Ahmad, A. J. C. 
the Additional Judicial Commissioner, was 
absent on leave. The period of his leave 
was fortwo months with effect from May 30,. 
1£39, The Honourable Mr. “M.A. Soofi had 
been appointed under s, 222 (2) of the Govt, 
of India Act, 1935, to act asa Judge of the- 
Oourt during the absence of Kazi Mir 
Admad, A. J. O. But it happened that in this 
particular case Mr, M, A, Soofi was dise 
qualified from sitting on the appeal because, 
as the Judicial Commissioner, at the outset 
of his judgment on the appeal explained, 
Mr. M. A. Boofi had exercised judicial func- 
tions in the proceedings. The question 
whether in those circumstances the Oourt 
was properly constituted by Almond, J. O. 
sitting alone falls to be determined on the 
basis of rr. | and 3, of the rales made on 
May 19, 1939, by the Governor of the 
North-West Frontier Province in the exer- 
cise of the powers conferred on him by B. 7 
of the Noth-West Frontier Province Courts 
Regulation, 1931 (as amended), for the pur- 
pose of specifying the classes of civil and 
criminal proceedings which were to be heard 
by a Bench of the Court of the Judicial 
Commissioner, North-West Frontier Pro- 
vince. The rules provide respectively as 
follows :— 


“Rule 1 of the said rules provides that the follow- 
ing classes of criminal cases are to be disposed of 
by a Bench, viz, any appeal from a sentence of 
death or of transportation for life and any cases of 
confirmation or revision of any such sentence. : 

Rule 3 provides that notwithstanding anything 
contained in these rules where a Judge of the Oourt 
has in a subordinate capacity exercised judicial 
functions at any stage of a criminal proceeding or is 
personally interested therein, he shall not hear any 
appeal or reference arising out of such proceeding, 
and if it is not practicable to constitute a Bench 
without such Judge, such appeal or referance shall be 
heard by another Judge sitting alone.” 

That Mr. M. A. Soofi was disqualified 
under r. 3 was not disputed, but it was con- 
tended on behalf of the appellant that in 
the circumstances of the case compliance 
with r. 1 was not excused and that the 
appeal could only be legally disposed of by 
a Bench. Tt was not established, so it was 
contended, that it was not practicable to 
ccnstitute a Bench without such Judge 
(that is Mr. M. A. Soofi) and accordingly the 
appeal could not legally be heard by ane 
other Judge (in this the Judicia} Commis- 
sioner), sitting alone, i 

Their Lordships are of opinion that the 
objection is not well founded. On July 10, 
1939, when the appeal came on for hearing, 
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at was not practicable to constitute a Bench 
«without Mr, M., A. Soofi, because there was 
mao other Judge of the Court available to sit 
with Almond, J, O. In the event the precise 
anguage ofr., 3 was thus satisfied, It was 
Power: contended that the appeal might 
have been adjosirned until the return of 
Kazi Mir Abmad, A, J, O. from his leave, 
“say, until July 30, 1939, an adjournment of 
20 days. But their Lordships find in the 
rule nothing to justify this qualification of 
whe words of the rale, If however there is 
«30me reservation implied, so that the rule is 
mo be construed as meaning “not reasonably 
apracticable’ there must be some authority 
mo decide what is reasonable in the circum- 
stances. Their Lordships think that this 
aauthority could be no other than the Judge. 
‘To decide whether or not an*appeal should 
be adjourned is particularly a matter for 
the discretion of the Judge. It is not here 
necessary to decide whether in any case the 
«decision of the Judge under r.3 can be 
«overruled, but their Lordships think that if 
Khe exercise of this discretion, whichis a 
judicial discretion, is to be in any case over- 
ruled, strong grounds for doing so must be 
wshown. It is enough to say that no such 
egrounds are shown here. 

No uathority has been cited directly in 
woint. Reference was made to various deci. 
wions under s. 274 of the Criminal P, 0,, 

which provides that where any accused per- 
won is charged with an cffence punishable 
with death, the jury shall consist of not 
Mess than seven persons and if practicable 
eof nine persons. The language cf this pro- 
vision is different from that of the rule and 
the conditions are different, particularly in 
view of s. 276, which enables a deficiency to 
he made good by leave of the Oourt by 
choosing other jurors from persons who may 
be present. There has been some difference 
of judicial opinion as to tke true effect of 
the s. 274, but the more recent and, in their 
Lordships’ opinion, better, view is that 
adopted in Emperor v. Benat Pramanik (1), 
which is that if the Judge proceeds with 
weven jurors, it must be assumed in the 
rabsence of anything on the record to satisfy 
Khe Appeal Court that it was practicable to 
have more than seven jurors, that s, 274 had 
heen complied with. These decisions so far 
ss they go may tend to support the opinion 
just expressed in regard tor, 3, but as 
already stated, they do not give direct help 
in the construction ofr. 3. 

(1) 62 O 900; 156 Ind. Cas. 481; A IR 1935 Oal. 407; 
Ey = Cas. 630; 8 R O 1; 36 Or, LJ 944;39 OWN 
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In their Lordships’ judgment the objece 
tion of want of jurisdiction ‘fails, 


The second objection requires some state- 
ment of the facts and the evidence. The 
appellant was tried along with the actual 
murderer Umar Sher, and with Mst, Mehr 
Taja who had been the wife of the murdered 
man, Ali Askar, The murder was committed 
on August 23,1938, in the village of Taus 
Banda about four miles from Hoti. The 
guilt of Umar Sher was not really open to 
doubt. He was practically caught red- 
handed. He was caught running away with 
a single barrel shot gun in his land, 
the barrel of which smelt as if freshly 
discharged. There was an empty cartridge 
jammed in the barrel. When the appellant 
came up from the field in which he had 
been working about half a mile away from 
the scene of the murder he asserted that 
Umar Sher was innocent and should be re- 
leased, but the others present refused to do 
so, Umar Sher’s main defence seems to 
have been absence of motive. This fact 
however was relied upon by the prosecution 
as showing that he was a hired assassin, 
bribed to commit the murder by the appel- 
lant and Mst. Mehr Taja who were co-con- 
spirators in that regard. This was found 
by the Oourt to have been the fact. The 
principal evidence of the conspiracy between. 
these two prisoners consisted of three letters, 
two from the female prisoner to the appel- 
lant, and one from the appellant to the 
female prisoner. The authenticity of the 
letters as being what they purport to be, 
and the handwriting have not and could not 
have been contested before their Lordships. 


It will be convenient to set out the ree 
levant portious of the three lettere. They 
are (1) Ex, P-A, in the handwriting of Mst. 
Mehr Taja: 


“Greetings to thee O my sweet-heart, Mind not 
in the least if I have been hard on thee at times— 
pray forgive me forthe same. In fact 1 feel offend- 
ed when ill is spoken of thee. Khan Khela who 
had visited my house when Amir Jan was suffering 
from pain had a lot of talk against thee, but beware: 
and lend not thy ears to these, They are arch 
devils. Partake not of anything from their hands, 
Now I shall sell myself and do this act if only I 
have thee at my back. What a blissful hour it 
would be when with Amir Jan wailing over Ali 
Askar we contract our Nikah and enjoy ourselves. 
Be not angry my darling for thy sorrow makes me sad. 
However hard on‘thee I have been in the past, that is 
all past. Henceforth I solemnly promise to desist. I 
do fervently cherish the hope that God will make- 
thee mine. Try and send Mir Aftab often to meso 
that I may talk to him. I have found out money 
for thee but thou must unhesitatingly find out the: 
man. My heart is bursting for thee and I long for 
thes immensely. In the end accept my greetings.” 

. 
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Exbibit P. B. (also in Mst. Mehr Taja’s 
handwriting). | f 

“Letter to the sweet-heart. Peace be on you. The 
fact, my darling is that I am in great distress : 
otherwise I would not have conveyed thee such harsh 
things. I say these to thee for Iam extremely dis- 
tressed. Whom but thee have Tas my own in this 
land of the Lord, . . . I have a lot to tell you 
but I am helpless. For God’s sake spare not a 
moment or thou wilt ever repent my leas. They are 
all one against me. It would be better if aught thou 
couldst do, Accept greetings.” 

Exhibit P, D. (in handwriting of the ap- 
pellant), 

“My eweet-heart and the bearer of my burden. If 
thou tauntest me in regard to my mother what do 
I care for her. Ilook to my God and to thee only 
for reliance. I cannot wait any more, For the sake 
of God and his Prophet do try or I will dis. You 
mast find out the money or I would die. 
Is it of my choice to be roaming about and 
thou be enjoying with him, but what shall I do. If 
I hed my own way I would not have left you to 
remain with him. I am burning and have pity on 
me for God's sake. Tome the passing of each day 
is like months and years. Once place thy self in 
my charge and satiate me with the honey of thy 
red lips. Even if thou cuttest my head off my neck 
I would still yearn for thy white breast. This is 
my last word if only thou wouldst attend to it. I 
have vowed for thy sake at many a shrine. The 
house of the torturer will be rendered desolate. 
‘Mirza Akbar’s limbs have grown sapless after thee.” 
_ The Judges in the Court below have found 
in these letters, their authenticity be» 
ing established, evidence justifying the 
‘conviction of the appellant and Mst. Mehr 
Taja The Judicial Commissioner in dis- 
missing these prisoners’ appeals, thus 
summed up the position, with special ree 
ference to the letters. He said: 

“There is a reference to Mirza Akbar by name in 
Ex. P. D. and the name clearly refers tothe writer 
of the document. Furthermore, the three documents 
‘taken asa whole show that the two writers of the 
-documents desired to get rid of Ali Askar so that 
they should marry each other and there was a 
-question of finding money for hired assassin to get 
rid ofhim. Subsequently we find that Ali Askar 
was shot by a man who had no motive to shoot him. 
In addition to this there was the strange conduct 
-of Mirza Akbar when Umar Sher was arrested. There 
is no reason for doubting the statement of the witnes- 
-ses that he did request that Umar Shershould be 
released. It is true that in the earlier statements the 
“witnesses did not mention this fact, but the obvious 
reason is that they did not attach any importance 
to it at the time bacausethey had no conception as to 
what was the motive for the commission of the 
-offence, 

In my opinion there is no doubt whatsover that 
these two appellants Mirza Akbar and Mst. Mehr 
Taja did enter into conspiracy to murder Ali Askar 
and thatthey hired Umar Sher to commit the actual 
murder, which he did.” 

But the appellant’s contention was that 
this conclusipn was vitiated by the admise 
sion as against him of a statement made 
by Mst. Mehr Taja before the Examining 
Magistrate after she had been arrested 
‘on the charge of conspiracy, That state» 
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ment which was made in the appellant’ 
absence was admitted in evidence botin 
by the trial Judge and by the Judicia 
Commissioner on appeal as relevant agains 
the appellant under s. 10 of the Evi. Act 
The Judicial Commissioner said that i 
had been argued thats. 10 did not apply 
toany statement made by conspirators i 
the offence to commit which they con 
spired, has actually been commitied. He 
rejected that argument and refused t 
hold that s. 10 had that limited meaning 
though he held that the evidence of the 
statement could not have great weight at 
against the appellant, sinte he had now 
had any opportunity of cross-examining= 
Mst. Mehr Taja upon it, 

In their Lordships’ judgment, the Judicia! 
nic named misconstrued the effect om 
s. 10. 

The English rule on this matter is ims 
general well settled. Itis a common law 
rule not based on, or limited by, express 
statutory words. The leading case of R. v. 
Blake (2) illustrates the two aspects of it, 
because that authority shows both what 
is admissible and what is inadmissible, 
What in that case was held to be admis- 
sible against the conspirator was the evie 
denees of entries made by his fellow con» 
spirator contained in various documents 
actually used for carrying out the fraud. 
But a document not created in the course 
of carrying out the transaction, but made 
by one of the conspirators after the fraud 
was completed, was held to be inadmiss 
sible against the other, No doubt what was 
contained in it amounted to a statement evis 
what had been done and also 
the common intent with which at the time 
it bad been done, but it had nothing to do 
with carrying the conspiracy into effect. 
Lord Denman said at p, 138* that the evi- 
dence must be rejected “on the principle 
that a mere statement made by one con- 
spirator to a third party or any act not 
dons in pursuance of the conspiracy is not 
evidence for or against another conspirator.” 
Patteson, J. described it as “a statement 
made after the conspiracy was effected”. 
Williams, J. said that it merely related “to 
a conspiracy at that time completed”, 
Coleridge, J, said that it “did not relate 
to the furtherance of the common object”, 
The words relied upon ins. 10 of the Evi. 
Act are “in reference to their common 
intention’. There words may have been 

(2) (1881) 6 Q B 126; 13 LJ M O 131; 8 Jur 

d. 


*Page of (1881) 6 Q. B. [Ed] 
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«chosen as having the same significance 
as the word ‘related’ used by Willi» 
ams and Ooleridge, JJ. Where the evi- 
dence is admissible it is in their Lord- 
ships’ judgment on the principle that the 
thing done, written or spoken, was some- 
thing done in garrying out the conspiracy 
and was receivable as a step in the proof 
of the conspiracy (per Patteson, J. at p. 
139*).°The words written or spoken may be 
a declaration accompanying an act and 
indicating the quality of the act as being 
an act in the course of the conspiracy: cr 
the: words written or spoken may in them- 
selves be acts done in the course of the 
conspiracy. This being the principle, their 
Lordships think the words ofs. 10 must 
be construted in accordance with it and 
are not capable of being widely construed so 
as to include a statement made by one 
conspirator in the absence of the other 
with reference to past acts done in the 
actual course of carrying out the conspiracy, 
after it has been completed. The common 
intention is in the past. In their Lord- 
ships’ judgment, the words‘‘common inten- 
tion” signify a common intention existing 
at the time when the thing was said done 
or written by the one of them, Things 
said, done or written while the conspi- 
racy was on foot are relevant as evidence 
of the common intention, once reasonable 
ground has been shown to believe in its 
existence, But in would be a very different 
matter to hold that any narrative or state- 
ment or confession made to a third party after 
the common intention or conspiracy was no 
longer operating and had ceased to exist is 
admissible against the other party. There 
is then no common intention of the conspi- 
rators to which the statement can have ree 
ference, In their Lordships’ judgment s. 10 
embodies this principle. That is the construc- 
tion which has been rightly applied tos. 10 


in decisions in India, for instance,in Emperor - 


v, Ganesh Raghunath (3) Emperor v, Abani 
(4). In these cases the distinction was rightly 
drawn between communications between 
conspirators while the conspiracy was going 
on with reference to the carrying out of the 
conspiracy and statements made, after arrest 
or after the conspiracy has ended, by way 
of description of events then past. 

In their Lordships’ judgment the state- 


(3) 55 B 839; 134 Ind. Cas, 1238; 33 Bom. L R1159; 
23 Or. L J 76; Ind. Rul. (1932) Bom. 22; A IR 1932 
Bom. 56; (1932) Or. Cas, 40, 


5 4) 98 0 169; 8 Ind, Oas. 770; 15 OW N 25; 11Or. L l 
71 
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ment of Mst. Mehr Taja falls under the 
latter category, and was wrongly admitted, 

But in truth the question of law is not 
really material in tbis case. The state» 
ment so far from admitting a conspiracy 
with the appellant, categorically denied 
it. While the woman stated that the appel- 
lant had ,threatened to kill her and her 
husband if she refused to marry him, she 
had, she said, refused his advances and 
stopped him coming fo the house. Mr, 
Roberts, Counsel for the respondent, frank- 
ly admitted that apart from the legal 
question, he could not rely on the state- 
ment as evidence of the conspiracy, or 
indeed on any other ground. 

In their Lordships’ judgment, however, 
the admission of the statement (to which 
it should be repeated that the Judicia} 
Commissioner did not attach very great 
weight) did not vitiate the proceedings. On 
the material before the Oourt, after the 
statement is excluded, there was evidence 
sufficient to justify the conviction. The 
terms of the letters are only consistent 
with a conspiracy bewteen the prisoners 
fo procure the death of Ali Askar. The 
vague suggestion that they related merely 
to a scheme to obtain a divorce and to 
raise money for that purpose is clearly un- 
tenable. The handwriting of the letters 
is clearly established. Under those circumes 
stances their Lordships will follow the 
precedent established in Pakala Narayana 
Swami v. King-Emperor (5) and hold that in 
this case asin that it is impossible to say 
that the proceedings which ended with 
the conviction resulted in a failure of 
justice. 

They accordingly humbly advised Hig 
Majesty that the appeal should be dismissed. 


8. Appeal dismissed. 


Solicitors for the Appellant :— Messrs, 
Nehra & Co. 

Solicitor for the Respondent:—Solicitor, 
India. Office. 

(5) 66 I A 66; 180 Ind. Oas. 1; A I R1939 P O 47: 
1939 O L R 134 (1939 M W N 185; 40 Or. LJ 364: 
11 R PO 166; 1939 O W N 282; 20 PL T 265; 49 L W 
349; 43 O W N 473; (1939) A L J298; 41 Bom. LR 
428; 41P LR 272; 69 O L J273; 5B R 449; (1939) 
Oy J 756; 18 Pat. 234; (1939) Kar. (P O) 123 Sup. 

). 
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ALLAHABAD HIGH COURT 
Criminal Reference No. 177 of 1940 
April 12, 1940 
RAOHAPAL SINGH, J. 

EMPEROR 
VETSUS 
MIHI LAL AND crames 

Criminal Procedure Code (Act V of 1898), ss, 215, 
213—Commitment, when can be quashed ®-Prima facie 
case against accused—TIt cannot be quashed—Sessions 
Judge thanking that eventually prosecution case may 
not be proved — Commitment, tf can be quashed— 
Sessions Judge should not express opinion on evi- 
dence, before hearing it. 

In casesin which there is no evidences to warrant 
a commitment and incases in which commitment is 
made on no legal evidence at all, action may be 
taken under 8. 215, Oriminal P.O, High Court how- 
over will not quash commitments where thers is a 
prima facie case against {he persons who have been 
committed to take their trisl to a Court of Session. 
In such cases no legal question arises and so the 
‘Court has no power to quash the commitment. Nor 
can the commitment of the accused be quashed 
because of the possibility of the Sessions Judge’s 
‘holding in favour of the accused and against the 
prosecution after he has heard the evidenes. 

{Case-law relied on.) 

Tt is not open to a Court of Sessions in the case of com- 
mitment under s, 213 to express a view that the evi- 
-dence produced is not sufficient to prove the charge 
against the accused before hearing the evidence pro- 
-duced in the case. 


Or. Ref. made by the Sessions Judge, 
Kumaun, dated March 4, 1940. 


Order.—This is a reference by the learned 
‘Sessions Judge of Kumaun recommending 
‘that the. commitment made by a Magistrate 
under which Mihi Lal, Pyare Lal Kunj 
Behari Lal and Bishan Giri have been com- 
‘mitted to Sessions to take their trial under 
.ss. 366 and 120-B, I. P. O., be quashed. 
Section 215, Or, P. O.. ordaine that : 

“a commitment once made under s, 213 by a compe- 
-tent Magistrate......can be quashed by the High Court 
-only, and only on a point of law.” 

Now there may be cases in which there 
is no evidence to warrant a commitment: 
then there may be another class of cases in 
which commitment is made on no legal evi» 
-dence at all. In such cases action may be 
taken under s. 215, Criminal P. O. This 
Oourt however will not quash commitments 
where there is a prima facie case against 
the persons who have been committed to 
take their trial to a Court of Session. In 
such cases no legal question arises and so 
the Court has no power to quash the com- 
mitment. It appears to me thatthis aspect 
of the case was not brought to the notice 
-of the learned Séssions Judge by the Public 
Prosecutcr or by Uounsel for the defence. 
I may in connection with this matter refer 
-to the opinicn of Harrington, J. expressed in 
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Sheobux Ram v. Emperor (1), where he mad 
the following observation : 

“The proper test to be applied to decide the questio 
whether a commitment ought or ought not to be madi 
on the facts is this~assuming that the whole of thb 
evidence telling against the accused is true, is there. 
ease which a Judge at a trial can leave to a jury 
If the evidence is such that a Jugige would have bee» 
bound to rule that there was no evidence on whic) 
a jury could convict, then a committal ought no 
to be made. If there was any evidence which caller 
for an answer, however great the preponderance ix 
favour of the prisoner might be, then the committa 
was proper,” 

This view was accepted by the Rangoon 
High Court in Mohammad Moidin v. Em 
peror (2). The learned Judge who decided 
that case remarked that 

“the Bigh Court had no concern with the question of 
credibility of the evidence when there is in fact some: 
evidence on the committal record which would justify 
the Sessions Judg® in leaving the question of guilt or 
innocence to the jury.” 

The Judicial Commissioner's Court of 
Nagpur in Ismail v. Emperor (3),. held that 

‘a commitment can be quashed on a point of law 
only. It cannot be quashed on the ground that there 
is no evidence on the committing Magistrate’s record 
to sustain the charges.” 

The view of the Bombay High Court on 
the point is expressed in a Bench decision 
of that Court in Emperor v. Suleman Ibra- 
him (4), It was held that 

“an order of committal to the Sessions Court cannot 
be quashed by the High Oourt on the ground that there 
is no evidence in the committing Magistrate's record 
to sustain the charges, The committal can be quashed 
on a point of law only.” 

Thus, we see that the legal pcsition is 
quite clear and that the High Oourt will. 
not quash a commitment unless it is shown 
that the commitment was bad on a point 
oflaw. Inthe present case I find that the 
accused have been sent up for trial on two 
charges. So far as the conspiracy charge is 
concerned, there is absolutely nothing in 
the order of the learned Sessions Judge to 
show that in his opinion the evidence pro- 
duced in the case does not go to establish 
that charge. So the recommendation that 
the commitment shall be quashed is not 
competent, As regards the charge under 
s. 366, I. P. O., the learned Sessions Judge 
seems to think that the evidence produced 
was not sufficient to prove the charge against 
the accused persons. I may however repeat 
that the stage for expressing an opinicn on 
this point has not arrived as yet. It is not 
open to a Court of Session to express a view. 
on this point before hearing the evidence 

(D90 WN 829; 2 Or. L J 534, 

(2) 1 R 528; 76 Ind. Oas. 821; A I R 1924 Rang. 165; 
25 Or. L J 261, 

5 we I R 1925 Nag 409; 87 Ind. Oas. 965; 26 Or. D 

(4) 13 Bom, L R 201; 10 Ind. Oas. 802, 


1940 


-produced in the case. At one place the 
learned Sessions Judge makes a reference 
to the provisions of s. 366 and then he 
takes it for granted that no deception was 
‘practised on the girl, Mst. Parbati according 
to her evidence. We have however to take 
into consideration the fact that the learned 
committing Magistrate found that there was 
a prima facie case under s. 366 against the 
accused persons. In these circumstances it 
‘is not ‘open to the learned Sessions Judge to 
-hold at this stage that deception was not 
practised upon the girl and that force was 
not used. That will be prejudicing the 
-whole matter., The prosecution case is that 
an offence under s. 366 was committed and 
that force and deception both played a 
prominent part in the whole matter, Now 
it is pessible that when this story is tested 
it may be found that, as a ‘matter of fact, 
the prosecution has failed to prove the 
charge against the accused persons, but. at 
‘present we find that the committing Magis» 
trate held that there was a prima facie case 
against the accused persons and in these 
‘circumstances the learned Sessions Judge 
had no option but to proceed with the trial, 

In passing I may mention that the learned 
Sessions Judge's view is not quite correct 
“when he assumes that the girl left the vil- 
lage of her own accord and at the request 
of her brothers and mother. What the girl 
‘says is that she as well as her brothers and 
mcther were deceived, and owing to that 
deception they all left their village near 
Haldwani. Again I have to say that that 
statement may or may nob be true, but it 
has got to be tested before an opinion can 
be expressed. It further appears from the 
evidence that after the girl, her relations 
and the accused persons had gone to Muttra 
one of the brothers of the girl took her 
back to her village near Haldwani from 
Muttra and thereupon the accused or some 
of them lodged a complaint against the girl 
and her relations under criminal breach of 
trust and warrants were actually issued for 
their apprehension. The statement of Mst. 
Parbati is that the accused or some of them 
came to their village and insisted that she 
should go to Muttra with a view to com- 
promise the matter because her name had 
been mentioned in the complaint. If this 
allegaticn is true, then thefe cannot be any 
doubt that deception was practised upon 
the girl. If her statement is to be believed 
then deception was practised so that she 
might leave her village and go to Muttra. 
The girlhas further stated that while she 
was in Muttra she was removed from the 
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custody of her brothers and mother and 
takén to the house of a woman by the ac- 
cused persons. Further, there is evidence on 
the record that the accused persons made 
attempts to sell the girl to the highest 
bidder. 

If all this evidence is true and is believ- 
ed, there cannot be any doubt that at least 
a prima facie case has been made ont. An- 
other question which we have to take into 
consideration is this; that it often happens 
that there may be other evidence available 
while a case is being tried in the Oourt of 
Sessions. There may be witnesses whom the 
learned Sessions Judge might wish to sum- 
mon under the provisions of s. 540, Crimi- 
nal P, O, I have pointed out the above 
statement of the prosecution case, but it is 
to be clearly understood that I do not wish 
to express any opinion on the question of 
credibility of the evidence of the prosecue 
tion witnesses. That stage, I have already 
said, has not arrived and this Court can 
only go into the question of the credibility 
of the evidence after a decision has been 
given one way or the other by the Court of 
Session. For the reasons given above, I am 
clearly of opinion that the Court of Session 
is not entitled to express any opinion on the 
question of credibility before hearing the 
evidence nor is it entitled to go into the 
question as to whether or not the evidence 
produced in the case, if believed would or 
would not prove the charge or charges 
against the accused persons, It is enough to 
say that in the present case there is evidence 
which makes out a prima facie case against 
the accused. The commitment of the ac» 
cused therefore cannot be quashed because 
of the possibility of the Sessions Judge's 
holding in favour of the accused and against 
the prosecution after he has heard the evi- 
dence. It is not a casein which on the evie 
dence, as it stands, no case has been made 
out by the prosecution. 

It may be pointed out that under the law 
a very valuable right has been given to the 
Parties to have their cases under certain 
sections decided by a Oourt of Session with 
the aid of assessors or jury and when the 
accused persons have been committed to the 
Court of Session by the committing Court 
then that commitment cannot possibly ba 
quashed because the Court of Session is of 
opinion that eventually the prosecution case 
may not be proved. The learned Sessions 
Judge in his order of referenca has made a 
mention ofthe revision application which 
had been made to this Oourt on behalf of 
the accused, That was summarily rejected 
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and the reason was that under the law no 
revision is competent unless it is shown 
that there was alaw point involved in the 
case; see on this point the case in Rashbe- 
_hart Lal Mandal v. Emperor (5), where a 
Bench of two learned Judges of that Oourt 
held that 
“Section 215, Criminal P. O., bars the revision by 
the High Court of an order of commitmentmade under 
sB. 213 except on a point of law." 


The result therefore is that I hold that 
in view of the fact that the committing 
Magistrate had held that there was a prima 
facie case the learned Sessions Judge was 
not justified in making a recommendation 
that the commitment be quashed.. The com- 
mitment could have been quashed only on 
a question of law and there is no law point 
in the present case. The result therefore is 
that the reference made by the learned 
Session Judge is rejected and I direct that 
the records be returned to the Oourt of the 
learned Sessions Judge who made the re- 
ference. 


D. Reference rejected. 
(5)6O0L J 760; 6 Cr.L J 406;12 OWN 117. 


OUDH CHIEF COURT 
Application No. 51 of 1938 

August 6, 1940 

ZIAUL Hasan AND YoRKH, JJ, 
BEHARI LAL AND OTHERS—DEFSNDANT3— 
APPLIOANTS 
versus 

Mst. DURGA— PLAINTIFF 

— Opposite Party 

U. P. Agriculturists’ Relief Act (XXVII of 1934), 
3. 33—Civil Procedure Code (Act V of 1908), s. 10— 
Suit under s, 33—Mortgagee defendant can claim 
mortgage decree—Court, when can pasa such decree— 
Defendant not applying for decree in his favour but 
bringing mortgage suit—Such suit, if can be stayed 
under 3.10, Civil Procedure Code 

Under s. 33 (2), U. P. Agri. Relief Act the mort- 
gagee defendant can also claim a decree on his mort- 
gage. 175 Ind. Oas, 50 (i) and 173 Ind. Cas. 676 (2), 
relied on, 

Under sub-s. (2) of s. 33, U. P, Agri. Relief Act 
a decres can be passed in favour of the defendant 
to a suit unders. 33 only ifthe defendant makes 
an application for the purpose and if the money ‘is 
payable. Unless both these conditions are fulfilled, 
the Court dealing with asuit under s. 33 has no 
jurisdiction to pass a decree in favour of the de- 
fendant. Where the opposite party has not applied 
for a decree being passed in her favour in the suit 
under s.33 but*has subsequently brought a suit on 
the mortgage, claiming recovery of money by sale 
of the mortgaged property the Court has no juris- 
-diction in the suit anders. 33 to grant the relief 
claimed by her in her own suit, Section 10, Civil P, O., 
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has therefore, no application to such a”case as it is 
necessary under that seation that the Court in which 
the first suit is pending should have jurisdiction to 
grant the relief claimed in the second suit and the 
subsequent mortgage suit cannot be stayed. 


App. for revision of the order of the Civil 
Judge, Kheri, dated February 17, 1938, 


Rai Bahadur Ram Prasad Varma, for the 
Applicants, 


Mr. L. S. Misra, for the Opposite Party. 


Judgment.—This is an application for 
revision ofan order of the dearned Oivil 
Judge of Kheri refusing to stay a suit 
pending in his Court in whichthe present 
applicants are defendants and ordering 
that the suite be consolidated with the 
present applicants’ suit under s. 33 of 
the Agri. Relief Act. 

On April 5, 1937, the present appli- 
cants filed their suit under s. 33 of the 
U. P. Agri. Relief Act for accounts 
in respect of a mortgage dated October 
5, 1930 in favour of Mst. Durga, opposite 
party. On October l, 1937 Mst. Durga 
brought a suit on the mortgage for re- 
covery of the money due by sale of the 
mortgaged property. The latter suit was 
originally filed in the Court of the Munsif 
of Kheri but was subsequently transferred 
by orders ofthe District Judge to the 
Oourt of the Civil Judge. The present ape 
plicants applied for stay by the opposite 
party’s suit under s. 10, Oivil P, C. but the 
learned Oivil Judge dismissed the appli- 
cation mainly on the ground that while the 
opposite party’s suit‘is for sale of the morte 
gaged property, under sub-s. (2) of s. 33 
of the Agri. Relief Act only a money decree: 
can be passed in favour of the opposite 
party if she applies for the purpose. He 
however ordered that the two suits be 
consolidated. ' 

We have heard the learned Coungal for 
the applicants at length but are unable 
to hold thatthe order ofthe learned Civil 
Judge refusing to stay the opposite party's 
suit was illegal or improper, though we do 
not agree with the reasoning given by him’ 
for the refusal to stay the suit. We do 
not know what makes the learned Judge 
think that no mortgage decree can be 
passed under s. 33 (2) of the Agri, Re- 
lief Act. There is nothing in the section 
itself to support this view. On the other 
hand it was definitely held py a Bench 
of this Court inthe case of Lala Ram 
Narain v. Thakur Chandrika Prasad 
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(A. IR. 1938 Oudh, 156) (1) that there is 
no bar toan ordinary Civil Court, in which 
a suit under s.33 of the Agri, Relief Act 
has heen filed by a mortgagor, giving the 
defendant mortgagee a decree for sale or 
foreclosure if heso desires andif money 
is payable to him. The Allahabad High 
Court also in the case of Dharam Singh 
v. Bishun Sarup (1937 A. L. J. 882) (2) held 
that s. 33 (1) applies to every agricul- 
turist debtor who is entitled to sue for 
accounts under a written engagement 
whether the written engagement amounts 
to a mere promissory note,. simple bond, 
2 simple mortgage deed, a usafructuary 
mortgage-deed or a mortgage by way of 
conditional sale, It follows from this that 
under s. 33 (2) the mortgagee can also claim 
a decree on his mortgage. 

We think, however, that fhis is not a case 
to which s, 10, Civil P.O, can be made ap- 
plicable, That section runs as fol» 
lows : 

“No Court shall proceed with the trial of any suit 
in which the matter in issue is also directly and 
substantially in issue in a prəviously instituted 
suit between the same parties, or between parties 
under whom they or any of them claim litigating 
under the same title where such suitis pênding in 
the same orany other Courtin British India hay- 
ing jurisdiction to grentthe relief claimed, or in 
any Court beyond the limita of British India 
established or continued by the Central Govt. or the 


Crown Representative and having like jurisdiction 
or before His Majesty in Council.” 


It is neceseary under this section that 
the Court in which the first suit is pending 
should have jurisdiction to grant the 
relief claimed in the second suit. The 
relief claimed by the opposite party in her 
suit is for recovery of money by sale of 
the mcrigaged property, Now under sub- 
8. (2) ofa. 33 a decree can be Passed in 
favour of the defendant to a suit under 
8.33 only if the defendant makes an ap" 
plication for the purpose and if the money 
is payable. Unless both these conditions 
are fulfilled, the Court dealing with a suit 
under s., 33 bas no jurisdiction to pass a 
decree in favour of the defendant, As 
the opposits Party has not applied fora 
decree being passed inher favour in the 
suit under s. 33 andas she is not likely 
to make such an application, because she 
has already brought a suit on the mort- 
gage, it is clear that the Court has no 
jurisdiction in tae present applicant’s guit 

(1) A I R 1938 Oudh 156; 175 Ind. Ons .50; 1938 
O W N 535; JORO 307; 193830 LR 259;1938 R D 


‘567; 14 Luck, 49, 
(2) (1937) AL J 882; 173 Ind. Oas, 676; AIR 1938 


All, 1; 1937 RD 536; I L RB (1938) All, 29; 10 R A 
497; 1938 A L RAGI, 
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to grant the relief claimed by her in her 
own suit. It was argued that under sub- 
8. (2) ofs. 33 the Court had such a joris- 
diction though it was to be exercised on 
the defendant herself making an applica- 
tion, but as the opposite party cannot be 
compelled to make an application fora 
decree, it cannot be said that the Court 
actually e has jurisdiction to grant her 
the relief asked for by her in her own 
suit. : 

Weare therefore of opinion that the 
opposite party’s suit cannot be stayed 
under a. 10, Civil P.O, We may also say 
that we are not satisfied by the reply given 
by the learned Counsel for the applicants 
to.our query how the order of the lower 
Court regarding the consolidation of the 
two suits is prejudicial to the applicants 
or what advantage the applicants can 
derive from astay of the opposite party’s 
suit, 

We see no reason therefore to interfere 
with the order of the learned Judge of the 
Gourt below and dismiss this application 
with costs. 

6. Application dismissed, 


ALLAHABAD HIGH COURT 
First Appeal No. 177 of 1937 
December 6, 1939 
BENNET AND VERMA, JJ,, 
JHANDOO MAL AND SONS—PLAINTIFA 
—ÅPPELLANT 
rersus 
KHALSA SINGH SAHI—DEFENDANT 
— RESPONDENT T ai 
idil Procedure Code (Act V of ), 0. 12 
r ki 0. IT, r. 2, Expl. (AWJ), 3. 105 (1)— 
Apptication by defendant's Pleader for adjournment 
rejected and ex parte decree passed—Defendant, if 
can apply under O IX, r. 18—His remedy. 

Where a Pleader engaged by the defendant to make 
an application for adjournment, presents such ap- 
plication to the Court, the defendant mustbe deemed 
to be represented within the meaning of O. XVII, 
r. 2, Expl. (AIL), Givil P. O. Hence it is not open 
to the defendant, after the application is rejected 
and suit decreed ex parte, to apply under O. IX, r.13 
for setting aside the ex parte decree. The only 
remedy of the defendant is, therefore, by way of 
appeal from the decree under s. 105, Oivil P. O. 
which entitles him in a Court of appeal to refer to 
the orders refusing to give an adjournment when 
those orders affect the decision of the case and pre- 
vent him from filing his written statement and from 
producing evidence. 133 Ind, Oas. 622 (D, 155 Ind, 
Oas, 249 (2) and 164 Ind, Oas. 1059 (3), relied on, 
144 Ind. Oas. 141 (4) a 146 Ind. Oas. 750 (5), ap- 

d. . 244, col 2. KA : 
prozei, lee discussed and distinguished,] 
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F. A. from the order of the District J udge, 
Saharanpur, dated July 12, 1937. 


Mr. Mushtaq Ahmad, for the Appellant, 
Mr, B. S. Darbari, for the Respondent. 


Bennet J.—This is a first appeel from 
order by a plaintiff Messrs. Jhandoo Mal 
& Sons of Dehra Dun. The first appeal is 
directed against an order of the District 
Judge of Saharanpur setting aside an ex 
parte decree and remanding the case for ree 
hearing. Tke facta are that the plaintiff 
filed his suit on April 6, 1936 in the Court 
of the Subordinate Judge of Dehra Dun and 
the date fixed for final disposal was June 11, 
1936. The sole defendant was Sardar Khalsa 
Singh Sahi described as the Town Engineer 
of Motihari in Bihar Province. On the date 
fixed, the defendant appeared by Pleader 
but not in person and the Pleader made an 
application to the effect that summons had 
been served on the defendant by registered 
post without any copy of the plaint, that 
defendant bad never bought any goods 
from the plaintiff, that the defendant could 
not get leave and could not attend the Court 
and that time was asked for filing a written 
statement. On this the Subordinate Judge 
passed the following order: 

“I do not believe this story that the defendant got 
no copy of the plaint. I have issued very strict 
orders that no summons to a defendant is to go out 
without a copy of the plaint. He need not have been 


here in person, so the question of leave does not arise, 
but his written statement should have been here,” 


4 The Court further ordered on the same 
ate: 

“Defendant has not filed his written statement. He 
says he did not get a copy of the plaint, but I do not 
believe this. I therefore order the defendant to pay 
Be nent costs. I will frame issue on June 

; i 


On June 30, 1936 the defendant made a 
written application through his Counsel ask- 
ing for adjournment to 8 further date on the 
ground that he wasill, The Court passed 
the following order on the application : 

“Today was fixed for framing issues: defendant 
need not have come personally but he was bound to 
send & written statement. I have already given him 
ene postponement. Rejected.” 

The judgment then followed on the same 
date : 

“Ex parte evidence heard, I decree the sui 
Rs. 1118 with costs and pendente lite and naka He 
terest at 6 per cent. on Rs.707-4-6." 


The defendant filed an appeal against 
this ex parte decree in the Court of the 
District Judge and the District Judge re- 
corded an order on April 16, 1937 setting 
out the facts that the plaintiffs were a firm 
at Dehra Dun and the appellant the defene 
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dant, a town engineer of Motihari and that 
the defendant had made these applications 
and had denied making any purchase from 
the plaintiffs and as the sum involved was 
Rs. 1,000 it was desirable to give the defen- 
dant another chance of defending the case 
if he compensated the plaintiff tothe extent of 
Rs, 55, Rupees 55 was deposited later and the 
ex parte decree was set aside, It is against 
this order of the District Judge that the 
present first appeal from order has “been 
brought, The first ground of appeal is that 
the plaintiff should have applied to set aside 
the ex parte decree under O, IX r. 13 and 
as he did not do so the lower Appellate 
Court was wrong in considering whether the 
ex parte decree should or should not have 
been passed by the trial Court. The second 
ground is that the lower Appellate Court 
could only consider the evidence produced 
by the plaintiff. The third ground is that 
the procedure of the lower Appellate Court 
was procedure only cpen to the trial Court 
under O. IX, r. 13. The forth ground was on 
the merits and the fifth ground was not 
pressed. The points of law therefore depend 
on the assumption that the defendant could 
have applied to the trial Court under O. IX, 
r. 13 to sat aside the ex parte decree. In 
O. XVII, this Court has added tor, 2 the 
following Explanation which appears in the 
poe of rules corrected up to September 15, 
1931: 

“Explanation—No party shall be deemed to have 
failed to appear if he is either present or is represent- 
ed in Court by an agent or Pleader, though engaged 
only for the purpose of making an application,” 

It follows from the facts as stated that 
the defendant was represented on the date, 
June 30, 1936 on which the suit was decread 
ex parte. According to this Explanation the 
defendant could not claim to have failed to 
appear because he was represented on that 
day by his Pleader and his Pleader mada 
an application. Order IX, r. 12 allows a dee 
fendant to apply to have a decrea passed 
against him ex parte set aside 
“if he satisfied the Court that the summons was not 
duly served or that he was prevented by any sufficient 
rome from appearing when the suit was called on for 

saring,” 


The defendant could not claim to come 
under this Rule because summons was sger- 
ved on him and he was represented by a 
Pleader on both dates of hearing. According- 
ly, therefore, it was not open to the defen- 
dant to make an application for the setting 
aside of the ex parte decree under O. IX, 
r. 13. The only remedy therefore of the de- 
fendant was the remedy which he has taken, 
namely to appeal to the District Judge 
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against the decree. Learned Counsel for the 
respondent has cited various rulings in which 
it has been laid down that when a defendant 
is represented by a Pleader then it cannot 
be said that the defendant has failed to 
appear and it is not open to such a defen- 
dant to apply under O. IX, r, 13 to set aside 
anex parte decree. This has been held in 
Baldeo Singh v. Chhaju Singh (1), and also 
in Ram Saran Das v. Mallu (2), and Jafri 
Begam v. Asghar Ali Khan, (3), 

In the case of a plaintiff being absent but 
represented by his Pleader it has also been 
held that an application will not lie under 
0. IK r. 9, in the following rulings: Man- 
mohan Das. Krishna Kant Malaviya (4), 
and Munna Lalv, Shiva Charan Lal (5), No 
authority to the contrary has been shown. 
Learned Counsel for the appellant relied on 
the following ruling : Hummi v. Aziz-u-ddin 
(6). In that case the Munsif had a suit in 
which on the date fixed for disposal the 
plaintiff and his witnessss appeared, but the 
defendants and their Pleader did not appear. 
The Munsif heard evidence on behalf of the 
Plaintiff and granted an ex parte decree on 
the same day. An application for restoration 
was made by the defendants. This applica- 
tion was refused as the Munsif held that 
he had no jurisdiction to restore the case, 
At page 145* it is stated : 

“The defendants preferred two appeals, one against 
the decree and one against the order rejecting the 
application for restoration. Both these appeala were 
heard at the sametime. The learned District Judge 
dismissed the appeal against the order rejecting the 
application for restoration on the ground that the 
defendants had not sufficient cause for their absence. 

“He also dismissed the appeal against the decree. 
The present second appeal is against the decree of 
the District Judge dismissing the appeal against the 
original decree.” 

It was under these circumstances that on 
p. 146 Richards O, J. held: 

“It seems to me obvious that the proper way for 
the defendants to raise the question that their absence 
could be justified was by an application for restora- 
tion, Ifthe Munsif decided against them they had 
anappeal, They ought not to have this remedy and 
at the same time to be able to raise the same question 
by appeal against the decree itself. In my opinion 
the present appeal is without force and should be 
dismissed with costs.” 

(1) A I R.1931 All, 703 (2; 133 Ind. Oas., 622; 
(1931) A L J 646; Ind. Rul. (1931) All. 734, 

(2) A I R1935 All. 565; 155 Ind, Cas, 249; (1935) A 
L J 3:7; 7R A 907, 

(3) ALR 1936 All. 659; 164 Ind, Oas. 1059; (1936) 
A LJ 635; 1935 A LR 843;9 k A 222. 

(4) AIR 1933 All. 41; 144 Ind. Oas. 141; (1933) A 
L d 4; Ind, Rul. (1933) all. 384, 
sae ATR 1933 All. 539; 146 Ind. Oas. 750;6R A 


(6) 39 A 143, 33Ind, Cas, 277; AI R 1917 All. 475; 
14 ALI 1226, 
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The other learned Judge Banerji J. did 
not set out this line of reasoning but held ; 

“Assuming that that decree was a decree ex parte, 
an appeal lay to the District Judge from the ex parte 
decree under the provisions of a. 96, Civil P. O. Such 
an appeal was preferred by the present appellants, 
and the learned Judge went into the merits and came 
to the conclusion that the decree of the Oourt, of 
first instance, upon the evidence before the Court, was 
correct. The present appesl, which is a second appeal 
from that decree, is therefore without any merit,” 

We are here faced with a different case. 
For one thing, a9 already pointed ont, -the 
defendant did not have the remedy to apply 
for setting aside the ex parte decree, In 
the ruling, the defendant had that remedy 
and the District Judge on the two appeals 
considered both aspects of the question and 
he dismissed both appeals, The appeal which 
was taken to the High Oourt was a second 
appeal against a decree and an appeal was 
not and could not be taken against the 
order of the District Judge dismissing 
the appeal against the application for set- 
ting aside the ex parte decree. lt appears 
to us that what the learned Chief Jus- 
tice meant was that when two remedies 
were open to the defendants and they 
had taken both remedies the same point 
could not be raised in both the proceedings 
by the defendants in the Appellate Court. 
We do not consider that the dictum laid 
down by the iearned Chief Justice is 
meant to ba extended to recover cases 
like the present and it is to be noted 
that it has not been followed as a general 
principle of law. No Bench ruling of this 
Court has bean produced in which the 
alleged principle has bean applied as a 
general rule. Reference has been made 
to Ganesh Dasv, Hari Chand (7), which is 
ruling of two learned Judges. Tois was 
an order on an application under s. 7. 
Lim. Act, which was filed in the 
first appeal. In support of the application. 
there was an affidavit as is mentioned 
in the second line of the judgment. For 
the appellant reliance is placad on the 
following pussags : 

“As pointed out by the late Court of the Judicial 
Oommissioner of Oudh in Jadu Nath Basık v. Ram 
Narain (3), although a person against whom an 
ex parte decree has been made is entitled to appeal 
against it instead of resorting to the procedure 
prescribed by s. 108, Civil P. O., (O IX rr. 13 0f the 
present Code) yet his contentions on appeal must be 
limited either to question of law or to such arguments 
as arise upon the record as it stood when the 
ex parte decree was passed. He is not entitled to ask 
the Appellate Oourt to accept the appeal oa grounds 
which eould be urged in an application under s, 103 


(7) A IR 1934 Oudh 131; 151 Ind, Cas, 529: 
N 1256; 7 R O 131. f aiea AILE W 
(8) 12 O O 25; 1 Ind. Oas. 329. 
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(O. TX, r. 13 of the present Code) and to remand the 
suit for rehearing.” 

It does not appear to us that this 
passage does support the ccntention of 
the appellant. It appears to mean that 
the defendant is not entitled to refer to 
arguments which would be based on an 
affidavit such as the affidavit before that 
Court and that if the defendant, appeals 
against the decree he is confined to the 
record itself. It is alsoto be noted that 
the ruling is based on the assumption that 
the case is one in which the defendant 
has a right to apply under O.IX, r. 13 
and in the present case there is no such 
right. Reference was also made to the 
ruling of a learned Single Judge in 
Mazhar Husain v. Rafiq Husain (9). In 
that ruling there was firstly an ex parte 
order dated January 15, 1$23, the nature 
cf wh'ch is not specified in the ruling 
and there was secondly an ex parte decree 
on April 30,1928. The learned Judge held 
that the question of the first order could 
not be raised in an appeal from the ex parte 
decree which was passed later. This decision 
does not appear tc have any bearing on the 
question before as. Reliance was passed no 
Raj Chandra Dhar v. Messrs, K. D. 
0. GC. Roy, (10). This again is the 
judgment of a Single Judge, the learned 
Officiating Chief Justice. As is shown 
by the fact that the judgment ends with 
the words “I would accordingly dismiss 
the appeal with costs” there must have 
been a judgment by the other learned 
Judge which has not been printed, On 
page 1364, col. 2 the learned Judge stated : 

“I have no doubtthat under O. XVII, r. 2 the suit 
must be deemed to have been decided ex parte 
and that the provisions of O.X applied, and that 
the defendant could not have applied to set aside the 
decree...” 

That differentiates the ruling from the 
present case because in the present case 
the defendant had no such remedy. It 
may also be noted that in the portion of 
ruling on which reliance was placed no 
general rule was laid down, but the 
word “ordinarily” is introduced. Reference 
was also made to Radha Mohan Dutt v. 
Abbas Ali Biswas (11). That however dealt 
with an order setting aside an ex parte 
decree and tLe first question referred was 
“whether aa appeal indirectly lies under 


(9) AIR 1925 Oudh 645; 87 Ind. Cas, 222;280 0 
85; 10 O& A L R 1142; 1 O W N 835. 

(10) A I R 1924-Rang. 137;79 Ind. Cas. 506; 2 R 108; 
2 Bur. L J 282. 

(11) (1931) A L J 377; 133 Ind. Cas. 129; A I R 1931 
All, 294; £3 A 612; Ind, Rul. (1931) All. 577 (F B). 


JHANDOO MAL & SONS V. KHALSA SINGH BAHI (ALL) 


19010 


s. 105, Civil P. O., from an order setting 
aside an ex parte decree.” It was held that 
it did not lie. On p 3°2* it is stated : 

“But a right of appeal has beeen expressly 
provided from an order refusing to set aside an ex 
parte decree, 

This then was the basis of the decision 
that where there was an order to set 
aside an ex parte decree nd an appeal 
was allowed from that order then the 
matter could not be questioned in au 
appeal against a decree under s. 105 (1). 
Civil P. ©., but the present case is one in 
which no order was passed refusing to 
set aside an ex parte decree and in which 
no application to set aside an ea parte decree 
could have been made, ‘The principle there» 
fore of the Full Bench Ruling Radha Mohon 
Dutt v Abbas Ali Biswas (11), will not apply 
in the present case. In s. 105 (1), Civil P. O., 
it is provided as follows : 

“Save as otherwise expressly provided, noappeal 
shall lie from any order made by 8 Court in the 
exercise of its original or appellate jurisdiction ; 
but, where a decree is appealed from, any error, 
defect or irregularity in any order, affecting the 
decision of the case, may be setforth as a ground of 
objection in the memorandum of appeal.” 

We consider that this section entitles 
the appellant in a Court of appeal to 
refer to such matters as those which 
arise in the present case, that is the 
orders refusing to give an adjournment 
to the defendant. Those orders did affect 
the decision of the case as those orders 
prevented the defendants from filing his 
written statement and from producing 
evidence. The matter therefore, in our 
opinion, comes under s, 105 (1) and the 
order of the lower Appellate Oourt was 
an order which that Court was entitled to 
make on the appeal before it. 

In regard to the fourth ground which 
deals with the merits of the order of the 
lower Court, we have set forth the proce- 
dure of the trial Oourt. The defendant 
was a person resident in Bihar Province 
in the town of Motihari which is about 
two days’ journey by rail from the trial 
Court at Dehra Dun and there appears 
to have been a good ground for the 
finding of the Appellate Oourt below. 
It was open to the trial Court to enquire 
from the registers in the office of the 
trial Court to see, whether the summons 
had been accompanied by a copy of the 
plaint, and if this had not been noted 
in the despatch register maintained by 
the office or by the Nazir, then there 
would have been agood ground to accept 
the contention alleged by the application 





“*Page of A I R 1924 Rang. (Hd.] 


*Page of (1931) A L J.—[&d.] 
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of the defendant that he had not received 
a copy of the plaint with summons. 
Under O. V, r. 2, it is provided that 
“every summons shall be accompanied by 
a copy of the plaint.” It was quite im- 
possible for the defendant to make a 
written statement without receiving a 
copy of the plaint. Moreover, the District 
Judge is not correct in thinking that the 
defendant might have instructed his 
Pleader to make a written statement on 
certain lines. It is necessary for a writ- 
ten statement that there should be a 
verification on the point in question by 
the defendant himself, namely that he 
never bought any goods from the shop 
of the plaintiff. 
order of remand by the Court below was 
correct and we dismiss this appeal from 
order with costs. 
8. Appeal dismissed. 
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Partnership Act (IX of 1932), ss. 69, 74—-Cause 
of action arising after Act but before s. 69 came 
into force—Suit, if barred by s. 69. 

Where part of suit related to a cause of action 
which arose before the Partnership Act and a part 
related toa cause of action which arose after the 
Act but before s. 69 came into force, the whole suit 
is taken out of the operation of s. 69 by a. 74 
179 Ind. Oas. 832 (2) and S. A. No. 57 of 1987, fol- 
lowed, 167 Ind. Cas.. 604 (1), approved. 

[Case-law discussed.] 

Misc. A. by the defendant from an order of 
the Court of the District Judge, Akola, dated 
March 16, 1936 in Civil Appeal No. 25-B of 
1935, reversing the order of the Oourt of 
the Additional Subordinate Judge, Second 
Olass, Akola, dated September 26, 1935, in 
Civil Suit No, 126-B of 1934, 

Mr, Y. V. Jakatdar, for the Appellant. 

Mr, M, R. Bobde, for the Respondent. 

Order.—This is an appeal against an 
order passed by the lower Appellate Court 
on appeal from the trial Court. The firat 
Court had before it a suit by a firm on 
dealings whereby causes of action are 
alleged to have accrued on December 12, 
1931 and January 23, 1952, that is to say, 
two causes of action both of which arose 
before the coming into operation of the 
Partnership Act which came into force on 
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October 1, 1832 and as to s. 69 on October 1, 
1833, This firm was not registered until 
February 4, 1935, and the suit was brought 
on December 5, 1934. So the suit was 
brought by an unregistered firm on causes 
of action which arose before the coming 
into force of the Partnership Act, 

The fives Court held that s. 69 was a 
bar, and the plaintiffs asked for leave to 
amend so that they might sue as co-owners. 
The Court rejected that amendment. On 
appeal the lower Appellate Court held that 
s. 69 was a bar, but allowed the plaintiffs 
to amend; and it is against that order that 
the defendant has appealed. 

Before us the point is taken by the plain» 
tiffs that no amendment really is necessary 
because a Division Bench of this High Court 
has recently held that in circumstances 
more difficult for the plaintiff than these 
s 69 isnot a bar. The decision in question 
was come to in Second Appeal No, 57 of 
1937 the facts of which may be stated in 
order that it may not be necessary to report 
that case also. 

The cause of action in that case was fwo- 
fold: one arose on January 8, 1933, and 
one on February 22, 1932 so that the second 
cause of action arose before the coming 
into force of the Parnership Act, the first 
cause of action arose after the coming into 
force of the Partnership Act. Both causes 
of action arose before the coming into force 
of 8.69 of the Partnership Act. In Firm 


“Narmada Ginning & Press Factory v. Kas- 


toormal Deo Karan (1), Pollock, J., decided 
that s. 69 does not prevent an unregistered 
firm suing on a cause of action which arose 
before the Act came into force; but he did 
not consider what the position was where, 
as in Second Appeal No, 57 of 1937, part 
of the suit related to a cause of action which 
arose after the Act came into force but 
before s. 63 came into operation. — 

The question that came before this Oourt, 
however, had already been considered bya 
Bench of the Bombay High Court in Rerappa 
Nandappa v. Babu Sidappa (2), and having 
had our attention drawn to that case and 
to a number of other cases we were content 
to follow that case in the following words: 


“This question (the question that arose where part 
of the cause of action is before the coming into force 


-of the Act and part after but both before the coming 


into effect of s. 69) was, however, considered by a 
Bench of the Bombay High Oourt in Revappa 
Nandappa v. Babu Sidappa (2). It was there decided 
thats. 74 of the Indian Partnership Act, takes ou, 

1) IL R 1937 Nag. 84; 167 Ind, Oas. 604;A IR 
1987 Nag. 125; 19N LJ 262; 9 RN 195. 

(2) I L R (1939) Bom, 104; 179 Ind, Oas. 832; AT 
R 1939 Bom. 61;-40 Bom. L R 1275; 11,R B 267, 
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of the operation “of s. 69 a suit to enforce a right 
which had accrued before s. 69 came into operation 
although the suit is filed after s. 69 came into 
operation, We agree with that judgment, and with 
the reasoning of Pollock, J., and do not desire to 
add anything. We observe that our attention has 
been drawn to cases where s. 74 has been given a 
Jess value. These are referred to in Revappa 
Nandappa v. Babu Sidappa (2)." 

Before us the same point is nbw taken 
and additional cases have been brought to 
our attention. A number of those cases, 
in our opinion, have no bearing on the 
question now before us. These can be eet 
aside at once and are: Firm Laduram 
Sagarmal V. Jamuna Prasad (3), Ram 
Prasad v. Kamta Prasad (4) and Chhagan 
Lal v, Firm Mangal Sain Rai Narain (5). 
Another case which, in our opinion, can be 
set on one side at once is Krishen Lal 
Ram Lal v. Abdul Ghafoor Khan (6), 
because, as we shall see, the difficulty in 
the defendant's way here is created by 
e. 74 Ib), and in Krishen Lal Ram Lal v. 


Abdul Ghafoor Khan (6), the learned Judge ` 


expressed himself as follows : 

“The next contention is based on the provision of 
8.74 of the Indian Partnership Act which runs as 
follows : 

Nothing in this Act or any repeal effected thereby 
shall affect or be deemed tó effect (a) any right, 
title, interest, obligation or liability already acquired, 
acerued or incurred before the commencement of this 
Act. 

I have omitted the other clauses as cl. (a) alone 
f relied on by the learned Counsel for the appel- 
ant.” 

That accordingly is no authority for the 
position that we have to consider. So also 
in Subramania Mudaliar v, East Asiatic Co, 
Lid, (7), 8. 74 is not dealt with, and Sundra- 
raja Ayyangar v. P. L, Mannaswami (8), 
is a very short judgment which amounts to 
little more than the learned Judge's ipse 
digit and does not materially assist the 
discussion one way or another, 

Ram Prasad .v. Kamta Prasad (4) and 
Syed Ibrahim Sahiti & Bros v. Gurulinga 
Aiyar (9), both proceed on the view that 
s. (9 is a procedural section. This view 
was much debated in Girdharilal Son & Co, 

(3) 18 Pat. 114; 182 Ind, Oas. 796; A IR 1939 Pat, 
239; 20 P L T33; 12R P66; 5B R 824. 

(4) A I R 1935 All. 898; 157 Ind. Oas. 154; (1935) 
A L J 1243; 1935 ALR 711; 8 R A113. 

(5) AI R 1938 Lah. 767; 179 Ind, Cas. 363; 40 P 
L-R 667; 11 R L 569, 

(6) 17 L 275; 160 Ind. Oas. 513; A IR 1935 Lah, 
893; 38 P L R 633; 8 R L 557. 

(7) A I R 1936 Mad. 991; 165 Ind. Oas. 939; 71 ML 
Hig 44 L W 648; (1936) M W N 1144;9 RM 

(8) AIR 1937 Mad. 528; 169 Ind. Oas. 688; (1937) 
Latin 320 (2); (1937) 1 M L J 610; 45 L W 728; 10 

(9) A IR 1938 Mad. 185; 175 Ind, Oas, 811; (1937) 
2ML J 717; (1937) M W N 1056;11 R M3. 
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v. K. Gowder (10), which resulted in a 
disagreement between the Judges of the 
Division Bench before whom the case was 
originally argued with tbe result that the 
matter was referred to Varadachariar, J., 
fcr his opinion; and he took tbe view that 
it was not right to treat s. 69 as a purely 
procedural section. He says (p. 704)*:— 

“In this connection it is necessary to consider 
the purpose and effect of the provision in*s, 69, 
If it had such unintegral connection with the sub- 
ject-matter of the proposed suit as in some way to 
make step required by it astep in the litigation, I 
should have been inclined to accept the argument 
that it related to a matter of procedure. But it 
is obvious that that was not its purpose: In the 
case for instance of a patta being delivered ora 
notice being given ora bill being tendered by a 
solicitor, it is clear that the condition intimately 
bears upon the subject-matter of the suit to follow. 
The object however of s. 69 was to make sure that 
the general policy of the Legislature that ail part- 
nership should be registered will be carried out. It 
is true that occasionally questions may arise in a 
suit as to who are the partners of a particuler firm; 
but that cannot justify my ignoring the real purpose 
of the provision in s. 69. As pointed out by Sir 
Dinshah Mulla, the object of this provision was to 
bring pressure to bear on partners to have the firm 
and themselves registered. This policy has been 
attempted to be enforced in various ways in diffe- 
rent systems. In the English Legislation, s. 7 of the 
Registration of Business Names Act of 1916 imposes 
a penalty upon partners making default in the 
matter of registration Such a provision certainly 
cannot be described as a processual provision 
peatland In the Indian Companies, Act, the Legis- 
lature has provided that unregistered associations of 
the kind contemplated by the Act will be illegal on 
default of registration. These are, in my opinion, 
different ways adopted by the Legislature to en- 
force this policy of compelling registration, and I 
do no think it right to hold that the provision con- 
tained in 6, 69 is really inthe nature of “processual” 
law in the sense in which that term is used in the 
cases discussing principle of retrospective operation 
of statute.” 

We are left on the one hand with 
Surendranath De v. Manohar De (11) a 
Bench decision and Catholic Sangham v. 
Ravi Varma (12) a single Judge decision, 
the single Judge being the dissentient in 
the case which went before three Judges 
and is reported in Girdharilal Son & Co. 
v. K. Gowder (10). There is also the case of 
Danmal Parshotamdas v. Baburam Chhote- 
lal (13) but there the two Judges differed: 

On the other hand there are: the Full 
Bench decision of the Rangoon High Oourt 


(10) A IR 1938 Mad: 688; 179 Ind. Cas, 16; (193 


8) 
-2ML J 44; (1938) M WN 682;48L WB; ll RM 


533 

(11) €2 C 212; 153 Ind. Oas. 671; AI R 1934 Oal. 
754; 39 C W N 67; 7 R O 396. 

(12) A I R 1937 Mad. 419; 171 Ind, Oas. 821; 45 L W 
276; (1937) M W N 340; 10 R M 400. 

(13) £8.4 495; 160 Ind. Oas. 277; A I R 1936 AL, 
3; (1935) A LJ 1245;1936 A L R 76; 8 R A 588. 
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in Soontram Ramniranjandas v. Junjilal 
(14), the Division Bench decision of the 
Bombay High Court in Revappa Nandappa 
v. Babu Sidappa (2) which was followed by 
us in Second Appeal No, 57 of 1937, the 
majority view in Girdharilal Son & Co. v. 
K, Gowder (10)..and a Division Bench deci- 
Ae) of Sind in Lokramdas v, Tharumal 

The balance of authority is, in our opi- 
nion, in favour of the view we have already 
expressed in the unreported case above 
referred to, But apart from authority it 
appears tous to be reasonably plain that 
neither s, 69 nor any other section in the 
Partnership Act is to have anv effect so as 
to alter the position that would exist, had 
the Act never been passed, as regards 
those matters referred to ih s., 74. That 
section inter alia states as follows: 

“Nothing in this Act... .........shall affect or be 
deemed to affect (a) any right title, interest, obligation 
or liability already acquired, accrued or incurred 
before the commencement of this Act, or (b) any legal 
proceeding or remedy in respect of any such right, 
title, interest, obligation or liability, or anything 


done or suffered before the commencement of this 
Act.” 


That seems to us to state in express 
words that none of the provisions of 
this Act, which include the provisions 
of s. 69, shall affect any remedy in 
respect of any obligation or liability 
which had arisen before the commencement 
of the Act. A remedy and a legal proceed- 
ing are not the same things and are dealt 
with as different things in the section. 
The words are “any legal proceeding or 
remedy.” Itisone thing that a legal proe 
ceeding has been started before the Act and 
another thing that a remedy has arisen bee 
fore the Act but has not yet become the sub- 
ject of alegal proceeding. A remedy is given 
by the law when a right of action arises. That 
remedy turns into a legal proceeding when 
the person who has the remedy available 
starts a legal proceeding. Both cases are 
covered (1) where the legal proceeding has 
been started before the Act and (2) where 
the legal proceeding has been started after 
the Act arising out of a remedy that exist- 
ed before the Act. Otherwise we can give 
no value to the words “or remedy” in 
s. 74 (b). Moreover it segms tous that the 
‘general sense of the matter runs in favour 
of this construction. It may well be that 
firms that had causes of action on which 
they could sue before this Act came into 

(14) ILR (1938) Rang. 371; 176 Ind, Oas. 691; A 
I R 1938 Rang, 273; 11 R Rang. 77 (E B 


( . 
(15) AI R 1939 Sind 206; 184 Ind, Ops, 88; (1939) 
Kar. 765; 12 R S 88, 
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force never desire to become registered be» 
cause they do not desire to continue to 
carry on business. If the reading of this 
section urged upon us by Counsel for the 
appellant were to be followed out to its 
logical conclusion it would mean that those 
firms, not necessarily dissolved firms but 
firms tha} were not going to continue to 
carry on business, would have to register in 
order to sue on causes of action that had 
arisen before the Act. 

It has been suggested that the words 
“before the commencement of this Act” link 
up to the words “any legal proceeding or 
remedy.” But in our opinion “before the 
commencement of this Act” relates to “any- 
thing done or suffered” and to the words 
“right, title, interest, obligation or liability”, 
that is to say, one is concerned primarily 
with a saving section. That saving section 
is saving rights, titles, interests, obliga- 
tions or liabilities which arose before the 
commencement of the Act, It is also pre- 
venting the Act from having any effect on 
anything done or suffered before the com- 
mencement of the Act. But as regards 
rights, titles, intereste, obligations or liabi- 
lities the person having the right, the 
title, the interest or under the obligation or 
Kability must as a rule sue was or be sued in 
the last resort, and therefore the saving 
section is saving legal proceedings or re- 
medies if they relate to those things that 
are saved. To go a little more fully into 
the construction of s. 74 (a) and (b), it 
seems to us that the word “such ins. 74 (b) 
is relating the right, title, interest, obliga» 
tion or liability there mentioned to the 
right, title, interest, obligation or liability 
mentioned in (a), that is to say it is 
relating to rights, titles, interests, obli- 
gations or liabilities already acquired, 
accrued or incurred before the come 
mencement of this Act. That might still 
leave outstanding something that has hap- 
pened before the commencement of this 
Act. So there are the broad words used “or 
anything done or suffered before the com- 
mencement of this Act.” Having thus 
formed this very broad class one is next 
concerned with the remedies in relation to 
that class, and again the Act uses wide 
words “any legal proceeding or remedy in 
respect of” anything in that class when you 
have found the thing in that class then you 
know that the legal proceedings or remedies 
in respect of that thing are saved so that 
nothing in this Act affects them, . 

In our opinion there the appeal fails. Is 


is dismissed with costs. ` 
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As the lower Appellate Court took a 
different view from that we docn s. 69 but 
tLought that an amendment was proper 
the lower Court has amended the claim so 
as to alter the entitling. That will not now 
be necessary, and accordingly the old title 
will be restored, 


D, Appeal dismissed, 





PATNA HIGH COURT 
Appeal No. 9 of 1936 
Harrizs, O. J, AND ROWLAND; J. 
December 6, 1938 
MAHANI CHINERA~—Avotton-ruRosasen 
—APPELLANT 
versus 
Mir RAMJAN ALI— PETITIONER AND 
OTHERS RESPONDENTS 
Landlord and tenant— Rent decree against recorded 
tenants—Representative of tenant who was dead not 
impleaded~- Decree against deceased tenant is nullity 


and cannot be executed against legal representa- 
i 


ive. 

Where the landlord obtaing a rent decree against 
the recorded tenants one of whom is dead and fails 
to implead the legal representative of the tenant 
who was desd at the time of the institution of the 
suit, the decree is a nullity being against a dead 
person and it cannot be executed against his legal 
representative, 94 Ind. Oas. 28 (1)and 105 Ind. Cas, 
ae (2), relied on, 75 Ind. Oas, 321 (3), distinguish- 
ed. 


A. from the appellate order of the Dis- 
trict Judge, Cuttack, dated December 31, 
Mr. B. Mahapaira, for the Appellant. 

Mr. L. Mahanty,for the Respondents. 


Harrles, C. J.—This is a second appeal 
from an order passed by the learned Dise 
trict Judga of Outtack declaring that the 
right, title and interest of the present 
respondent was notaffected by a sale which 
had taken place in execution of a rent 
decree. The present appellant obtained a 
decree for rent against a large number of 
persons who held a mokadami tenure under 
him. This decree was obtained on February 
8, 1934and amongst the array of judgment- 
debtors appeared Kasiman Bibi, the mother 
of the present respondent. It is an admit- 
ted fact that this woman died in 1931 and 
there cen be no doubt that the present 
respondent is her successor-inctitle. The 
present respondent preferred an objection 
contending that his interest in the proe 
perty could not be sold in execution of the 
rent decree as he had not been impleaded 
aga defendant. On behalf of the landlord, 
it was contended that as he had nonotice 
of the death of Kasiman Bibi he was not 
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bound to implead the respendent. In short 
the landlord's contention was that as he 
had impleaded all the recorded tenants, 
the decree which he had obtained could be 
validly executed against the interests of 
every one concerned in the tenure. The 
learned Deputy Collector, overruled the pre- 
sent respondent’s objection and held that 
the sale in execution of the decree passed 
the interest of all the tenure-holders to the 
purchaser, On appeal the learned District 
Judge came toacontrary conclusion. He 
held that the sale did not affect the right, 
title and interest of the presen} respondent 
ashe had not been made 8 party to the 
proceedings. i 
In my view the case is concluded by 
authority of this Court which is binding 
upon us. In Kesho Prasad Singh v. Shama- 
nandan Rai, $4Ind. Oas. 28 (1), a Bench of 
this Court held that a decree passed against 
a dead pereon is a nullity. But the question 
whether the whole decree is a nullity dee 
pended upon the question whether the 
failure on the part of the plaintiff to bring 
the representatives-in-interest of the de- 
ceased on the record affected his right to 
proceed with the suit. Applying these prine 
ciples they held that as a suit for rent 
against some of several joint tenants was 
maintainable, a decree for rent so obtained 
was a nullity only against the dead defen- 
dants or their representatives but was not 
a nullity against the living joint defendants. 
They however held that such adecree could 
not be executed as a decree for rent but 
only as a simple money decree, Therefore at 
an execution sale the entire holding did 
not pass and the interest of the defendants 
who were dead at the institution of the suit, 
remained unaffected. The facts of this 
case are very similar to the facts in the 
case now before the Court, and it appears 
tome that the reasoning of the Bench in 
that case applies with equal force to the 
facts of the present case. The case to 
which I have referred was followed by an- 
other Bench of this Court in Haghunath 
Das v. Baleshwar Prasad (2), in which it 
was held that a suit for rent against some 
only of the whole bedy of recorded tenants 
was maintainable and that the landlord 
could obtain a money decree forthe whole’ 
amount ofrent against one or more of such 
joint tenants whcse liability for rent was 
joint and several, In this case the position 


(1) 94 Ind, Cas, 28; AIR 1926 Pat, 504; 5 Pat, 233; 
TP LT 628, 

(2)7 Pat. 353; 105 Ind, Oas, 484; A I R1927 Pat, 
426; 9 PL T 137, 
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which arises in the present case was consi- 
dered and it was clearly laid down that 
if a suit is instituted against the recorded 
tenants some of whom were dead a decree 
in the- nature of a money decree could be 
obtained for the whole of the rent against 
the surviving tenants. In execution of 
such a decree the interest of the represent- 
atives of the deceased tenants could not 
be affected. In my view these two cases 
conclude the matter. In the present case 
the decree against Kasiman Bibi isa 
complete nullity. 

It has been, contended that as her name 
was still recorded as a tenant the decree 
must be regarded as a decree which can 
be executed with respect to the interest 
held by her representatives, In my view, 
however as the lady was dead the decree 
has no effect whatscever upon the interest 
which she held. Reliance however was 
placed upon a decision of this Court. namely 
Jagdeo Nath Saha Deo v, Pratap Udainath 
Sahi Deo (8). At first sight this case 
appears to support the present contention 
of the appellant; but upon closer exami- 
nation it is clear thatit has no application 
whatsoever to the facts of the present case. 
In that case proceedings for rent had been 
brought against a number of tenants, two 
of whom were dead at the date of the insti- 
tution of the suit, A decree was obtained 
and the property was put up for sale. No 
objection was madeon behalf of the res 
presentatives of the two deceased tenants ; 
but an objection was preferred on behalf 
of one of the tenants who was living. This 
Court held that he could not object to the 
sale of his interest in the property, and it 
is clear from the judgment that the Court 
was not considering the question as to 
whether or not the representatives of the 
deceased tenants could have objected. In 
fact, there are indications in the judgment 
that the Court would have come toa dif» 
ferent conclusion had the objections been 
made not by one of the judgment-debtors 
but by one of the representatives of the 
deceased tenants. The case in Jagdeonath 
Saha Deo vy. Pratap Udainath Sahi Deo (8), 
must be confined to its particular facts and 
in my view does notin, any way conflict 
with the two decisions to which I have pre» 
viously referred, 

The decisions of this Court to which re- 
ference has been made are supported by 
decisions of the Calcutta High Court; but 
in my View as we are bound by these two 
7? A I R1924 Pat. 339; 75 Ind, Cas, 321; (1923) Pat. 
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previous decisions, it is unnecessary tocon- 
sider decisions of any other Court. For the 
reasons which I have given I hold that the 
learned Judge was right in holding that 
the interest of the present respondent was 
not affected in any way by the sale which 
took place in execution of the decree. I 
would therefore dismiss this appeal with 
costs. 

Rowland, J.—I agree. : 

D, Appeal dismissed. 


BOMBAY HIGH COURT 
Second Appeal No. 35x of 1938 
February 14, 1910 

Braumont, C. J. AND San, J. 
BRAHMIN MITRA MANDAL 
CO-OPERATIVE HOUSING SOCIETY, 
Lrp,— PLAInTires— APPRLLANTS 


versus 
MUNICIPALITY or AHMEDABAD 
—Dzrenpants— RESPONDENTS 

Bombay Municipal Boroughs Act (XVIII of 
1925), 3.73 (x)—“ Water supplied by the Municipa- 
lity,” meaning of. . 

The words “ water supplied by the Municipality ” 
in s. 73 (z) Bom. Muni. Boroughs Act must 
mean supplied for general public purposes, and 
not supplied to, thatis connected up with, parti- 
cular premises by the Municipality, in other words 
connected up by the Municipality with their water 
supply. The true construction ofa. 73 (2), is that 
the Municipality can charge a water-rate if they 
supply water to the borough. [p. 251, cols, 1 & 2.] 

8, A. from the decision of Extra Assistant 
Judge, Ahmedabad, in Appeal No, 146 
of 1936. 


Messrs. N. H. Bhagwati and P, A. Dhruva, 
for the Appellants. 


Messrs. G. N. Thakor and Y. N, Chhaira- 
pati, for the Respondents. 

Beaumont, ©. J,—This is an appeal 
against a decision of the Extra Assistant 
Judge of Ahmedabad, and it raisesa ques- 
tion whether the plaintiffs are liable to 
be assessed to general water-rate by the 
Municipality of Ahmedabad. The plaintiffs 
own an estate on the western border of 
the Municipality’s district, and they are 
developing that estate for building pur- 
poses. None of the houses or lands form- 
ing part of the estate is supplied directly 
with water by the Municipality. Indeed 
the plaintiffs have spent a considerable 
sum in providing a water supply of their 
own. There are three stand pipes of the 
Municipality at a distance of approximately 
240, 500 and 550 yards from the boundary 
of the plaintiff’s property. These is also a 
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road running close to the boundary of the 
plaintiffs’ property which is kept watered 
by the Municipality. The Municipality 
have an extensive system of water works, 
and the evidence is that they have spent 
something like Rupees 45lakhs in providing 
such water-works, and they use water for 
various public purposes, such as watering 
roads, flushing public urinals, extinguish- 
ing fires, watering public gardens and so 
forth. The contention of the plaintifs is 
that they are not laible to be assessed to a 
water-rate, unless water is connected to 
their premises or at any rate made available 
for use in their premises, and they say that 
in the circumstances which exist they are 
not liable for payment of water-rate, 

The question turas on the construc: 
tion of the relevant sections of the Bom. 
Muni. Boroughs Act, 1925, and the Rules 
made thereunder, Section 58 enables the 
Municipality to make rules not being ine 
consistent with the Act prescribing, amongst 
other things, the taxes to be levied in the 
municipal borough for municipal purposes 
and the conditions on which such taxes 
may be levied. Section 68 defines the duties 
of the Municipality, and such duties include 
(j} making reasonable and adequate pro- 
vision for obtaining a supply or an addi- 
tional supply of water, proper and sufficient 
for preventing danger to the health of the in- 
habitants from the insufficiency unwhole- 
someness of the existing supply, when such 
supply or additional supply can be obtained 
at a reasonable cost. It is curious that 
there does not seem to be any express 
power enabling the Municipality to dis- 
pese of the supply of water which they 
have obtained. Under s. 68 (j), they may 
do what is necessary for preventing danger 
to the health of the inhabitants, and a 
supply of water to a particular logality 
or building might be necessary for that 
purpose, but there seems to be no express 
power given to the Municipality to supply 
water to the inhabitants of the borough 
for such purposes as they may require it. 

Then s, 73 deals with the imposition of 
taxes, and enables the Municipality to ime 
pose for the purposes of the Act any of 
the taxes mentioned, indcludings (x), a 
general water rate or a special water-rate 
or both for water supplied by the Muni- 
cipality, which may be imposed in the 
form of a rate. assessed on buildings and 
lands orin any otherform, including that 
of -charges for such supply, fixed in such 
mode or modes as shall be best 
adapted to the varying circumstances of 
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any class of cases or of any individual 
case, Then it is to be noticed that under 
proviso (ci the water tax may be amalgamat- 
ed with certain other taxes—a rate on 
buildings or lands, a general sanitary cess 
and a lighting tax—though so far as I 
know that power of consolidation has not 
been exercised. Then I may refer tos. 91, 
which has no direct bearing on the question 
before us but contains a reference tè the 
purposes for which the water-tax may be 
Jevied and provides that the Municipality 
way, instead of imposing a water-rate 
imposed in respect of the supply of water 
belonging to the Municipality to or for 
use in connexion with any private lands 
or buildings, impose certain special rates. 
The section implies that the Municipality 
can supply watér to or for use in connexion 
with any private lands or buildings. 

Then we have to consider the rules which 
have been made under s. 58. rule 320 pro» 
vides that there shall be levied, amongst 
other rates, a general water-rate and a spee 
cial water-rate, rule 324 provides that there 
shall bea separate assessment for each 
tenement occupied separately. Rule 326 pro- 
vides that the general water-rate is leviable 
on all buildings and lands within the limits 
of the Municipal borough, subject to certain 
exceptions which are not material. In r. 335 
we come tothe special water-rate, and that 
rule provides that the special water-rate 
shall be leviable, in addition to the general 
water-rate, on all buildings and lands 
which are either actually connected or 
technically deemed to be connected with the 
Municipal water pipes, stand-pipe or res- 
ervoir. Rule 336 prescribes what Jands 
and buildings are to be deemed to be con- 
nected. 

Now, the argument of the appellants is 
that under s, 73 (x) of the Acta rate can 
only be levied for water supplied by the 
Municipality, and the first contention is 
that “supplied by the Municipality” means 
supplied to a particular tenement by the 
Municipality, in other words counected up ` 
by the Municipality with their water supply. 
If that constraction is adopted, it would 
involve holding that the scheme of the 
Act and rules, imposing a general water 
rate, anda special*water-rate for buildings 
and lands connected up with the water 
supply of the Municipaiity, is ultra vires, 
because no rate could be levied unless 
such connexions had been formed. It would, 
I think, be very difficult to adopt that 
argument. These rules have been in 
force for a good many years, and their 
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validity has not been challenged, and I 
think that it would be very difficult to 
hold that the owner or cccupier of a 
tenement, who had the chance of connect- 
ing up with the Municipality’s water supply 
and who refused to do so because he had 
got an adequate supply on his premises, 
could escape altogether from the payment 
of water-rate, although he was enjoying all 
the pfiblic conveniences for which water 
is supplied by the Municipality. 

Mr. Bhagwati for the appellants fought 
shy of putting his case as high as that, and 
he was disposed to admit that there might 
be cases in which tenements might be 
liable for general water-rate, although they 
had not been connected up and were, 
therefore, not liable for special water-rate, 
but he said that to rende? premises so 
liable, water must be easily available, 
Well, that is an expression which it would 
be difficult to apply in practice. Mr. 
Bhagwati admitted that ifthe Municipality 
had a water main running down a road 
passing immediately in front of a house, 
the Municipality could be said to have 
supplied water for that house, but he 
argued that if the main was at a cone 
siderable distance away, then water 
could not be said to have been supplied, 
because it had not been made available, 
But ‘in point of fact in neither of those 
cases is water supplied to the house. There 
seems to be no power under the Actor 
under the rules enabling a ratepayer to 
insist on having his premises connected up 
with the Municipality’s water supply and, 
therefore, the only distinction between the 
man who owns a house immediately adja- 
cent to the Municipality's main and one 
who does not, is that the former has a 
greater expectation of being connected up 
with the main, if he desires go to be, than 
has the latter. 

In my opinion the words “water supplied 
by the Municipality” in s. 73 (x), must 
either mean supplied to, that is connected 
up with, particular premises, or supplied 
for general public purposes, and I have 
no doubt that the latter is the true meaning. 
It is noticeable that s. 73 (x) does not 
refer to supply in respect of any parti- 
cular tenement, and the‘rates which may 
be levied are not assignable tothe partie 
cular purposes in respect of which they are 
levied. Thereis no provision that money 
raised by a water-rate is to be spent only 
only on providing water, or tbat a light- 
ing rate is only to be spent on providing 
lights whilst the provisions for consolida- 
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tion are against the suggestion that the 
water-rate is concerned with particular 
tenements. I think the true construction 
of 8. 73 (x) is that the Municipality can 
charge a water-rate if they supply water 
to the borough, No doubt, the question 
whether they do so supply is one of 
fact. It might very well be that a Munie 
cipality had made such an inadequate 
attempt to provide a proper system of 
water supply that they could not be said 
to have afforded a supply of water for 
the borough, although they had supplied 
some water, but there is no suggestion of 
that sort here. It is in evidence that the 
Municipality of Ahmedabad have spent 
large sums on providing a water supply, 
and the mere fact that their system has 
not yet been extended to the district in 
which the appellants’ premises are situate 
so asto enable those premises to be cone 
nected up, does not, in my opinion, show 
that they have not supplied water within 
the meaning of the section. I think there- 
fore that the learned Extra-Assistant Judge 
was right in the conclusion at which he 
arrived. 

I should mention that it was rather 
faintly argued that this case was res judi- 
cata, because some years ago the present 
question came before the then District 
Judge of Ahmedabad, Mr. Lokur, in a 
representative suit, the plaintiff suing on 
behalf of himself and all the other rate- 
payers, and the learned District Judge 
came to the same conclusion a8 we have 
come to, namely that the general water- 
rate was properly leviable. But in my 
opinion, it is quite impossible to say that 
the plaintiff is bound by that judgment, 
because the plaintiff at the time of the 
judgment was nota ratepayer and there- 
fore, was not represented in the suit. Ine 
deed the plaintiff;company had not come 
into existence at that time, We were 
referred by Mr. Bhagwati to a judgment 
in Kumbhar Shankarlal Maganlal v. Muni- 
cipal Borough of Aamedabad, Second 
Appeal No.? of 1938 decided on February 
10, 1939 of Wassocdew, J., in which he 
seems to have reached a different conclusion 
from that to which we have come, but as 
his judgment is, I understand, subject toa 
Letters Patent Appeal and as the rules in 
that case were, I understand, a former 
edition of the rules, it is . not, I think, 
necessary to refer to that judgment, though 
it is apparent from the foregoing reasons 
that to some extent the reasoning of the 
learned Judge does not commend itself to 
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us. The appeal fails and must be dise 
missed with costs. 
f@ Sen, J.—I agree. 

8, Appeal dismissed, 


e 
ALLAHASAD HIGH COURT 
‘Oriminal Revision Nos. 1018 and 1019 
of 1939 
April 26, 1940 
ÅLLSOP, J. 
QABUL SINGH—Appticant 
versus 
EMPEROR—Oppositn PARTY. 

U. P. Public Gambling Act (III of 1867), ss. 1,6 
—Common gaming house—Winning number ascer- 
tained in manner other than one mentioned in para, 1 
—Place, when becomes common gaming house—W he- 
ther it must be proved that particular instrument 
was in fact used for gaming—Slips of paper with 
numbers thereon, whether instruments of gaming— 
Their discovery, if evidence that place where they 
were found was common gaming house. 

Tt is not all gaming of digits which constitutes a 
common gaming house. If the winning number is 
to be ascertained, in some manner other than that 
mentioned in para. 1 of the definition, then the 
place where the gaming wes taking place would not 
be a common gaming house unless the occupier was 
obtaining some profit from the use of the place. 

The very wording of the first part of s, 6, U. P. 
Publie Gambling Act which speaks of any cards, 
dice, gaming-tables, cloths, boards or other instru- 
ments of gaming shows that it is not necessary to 
prove that the particular instrument was in fact 
used for gaming. 

Slips of paper with numbers upon them are com- 
monly used for the purpose of betting or wagering, 
and are instruments of gaming and their discovery 
is evidence which the Magistrate is entitled to con- 
sider as proving that the place where they were 
found was a common gaming house or in other words, 
that the other requisites of a common gaming house 
were established. 


Mr. K. D. Malaviya, for the Applicant. 
The Deputy Govt, Advocate, for the Crown, 


Order.—I have before me two applica- 
tions for the revision of orders passed by a 
learned Magistrate in the district of Muzaf- 
farnagar. One is an application by Qabul 
Singh who has been sentenced to rigorous 
imprisonment for a period of one month 
under s. 3, Gambling Act,and the other is 
an application by four men who have been 
sentenced toa fine of Rs. 50 each under 
s, 4 of the same Act, It appears thata Sub- 
Inspector of Police obtained from a Magise 
trate a warrant to search the house of 
Qabul Singh because he had received infor- 
mation that this man wasinduiging in what 
is known as saita gambling, that is ganbl- 
ing on certain winning numbers which were 
to be ascertained in some way. The Bab- 
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Inspector went to Qabuli Singh’s house in 
pursuance of the warrant of search and he 
found this man on the platformin front of 
the house writing numbers upon slips of 
paper. The man was searched inthe pre- 
sence of two witnesses and certain slips 
with numbers written upon them were found 
upon his person. Slips were also found upon 
the persons of two of those who were, with 
him at the time. The four men who have 
made one of the applications were all pre- 
sent. The Police also found some note book 
or register or book of some kind in which 
if appears that certain figures had been 
written. On these facts the applicants were 
prosecuted and have been convicted and 
sentenced as I have already stated. It is 
argued before me that there were no mate- 
rials upon the record which would justify 
the convictions of the applicants. Learned 
Counsel bas drawn my attention to the defie 
nition of the term “Common gaming house” 
given in the Public Gambling Act asamen- 
ded by the Legislature of these Provinces, 
The definition is ag followa: 

“Common gaming house" means: 

(1) In the case of gaming on the digits of the 
sale price of any commodity, for example, opium or, 
cotton, or on the digits of papers or bales mani. 
pulated from withinjars or other receptacles, or on 
the ceccurrence or non-oceurrence of any natural 
event, for example, the rainfall or the quantity of 
rainfall, any house, room, tent, walled enclosure, 
space, vohicle, vessel, or any place whatsoever in 
which instruments of gaming are kept or used for 
such gaming. 

(2) In the case of any other form of gaming, any 
house, room, tent, walled enclosure, space, vehicle, 
vessel, or any place whatsover in which any instru- 
ments of gaming are kept or used for the profit 
or gain of the person owning or occupying, using 
or keeping such house, room, tent, enclosure, space 
vehicle, vessel or place whether by way of charge 
for use of such house, room, tent, enclosure, space 
vehicle, place or instrument, or otherwise, howsoever, 

Learned Counsel has suggested that it is 
impossible for the prosecution to rely upon 
para, 1 of this definition unless they can 
shown the manner in which the winning 
number was to be ascertained. His conten- 
tion is that the winning number must be 
the sale price of acommodity or the quan- 
tity of rainfall or some number ascertained 
from some natural event or a number drawn 
from a jar or some receptacle of that kind. 
He points out that. it is not suggested and 
there is no evidence that the place with 
which we are concerned would coms within 
para, 2 of the definition because nobody 
suggests that Qabul Singh was making 
any profit fromthe use of the place as a 
gaming house, It is quite clear to my mind 
that it is not all gaming of digits which 
constitutes a common gaming house. If the 
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winning number is to be ascertained, in 
some manner other than that mentioned in 
para. 1 of the definition, then the place where 
the gaming was taking place would not be 
a common gaming house unless the occupier 
was obtaining some profit from the use 
of the place. Learned Oounsel for the Orown 
has, however, relied upon the provisions of 
s. 6 of the Act. He has pointed out that 
the house was searched in pursuance of a 
warrant issued under s. 5 and he says that 
it has been found asa fact by the Magi- 
strate that these slips with numbers upon 
them and the register were found at the 
place where, Qabul Singh and the other 
applicants were assembled in spite of the 
fact that Qabul Singh and the other appli- 
cants denied that these articles had been 
discovered. He says that these articles are 
instruments of gaming and that consequent- 
ly the discovery of them is evidence, until 
the contrary is made to appear, that the 
place was being used asa common gaming 
house. 

In my judgment this contention is cor- 
rect, 1t has been urged on behalf of the 
applicants that these slips of paper cannot 
be described as instruments of gaming bee 
cause there is nothing to show for what 
purpose they were being used, It seems to 
me, however, that it is impossible to argue 
with any force that itis necessary in every 
case to show that the alleged instrument 
was in fact being used for the purpose of 
gaming because if it was necessary to show 
that, then the provisions s. 6 of the Act. 
would be entirely useless. The very word- 
ing of the firet part of that section which 
speaks of any cards, dice, gaming-tables, 
cloths, boards or other instruments of gam- 
ing shows that it is not necessary to prove 
that the particular instrument was in fact 
used for gaming because cards, for instance, 
may be and are used for many purposes 
other than gaming and still the discovery 
of cards would justify the Oourts in using 
that discovery as evidence until the con» 
trary was shown that the place was being 
used as a common gaming house. In the 
circumstances of this case these slips of 
paper with numbers upon them were found 
and one of the facts with which we are cone 
fronted is that none of the applicants ever 
attempted to explain the purpose for which 
these slips were being used. Slips of this 
kind are commonly used for the purpose of 
betting or wagering, and in the circum- 
stances it seems to me that the learned 
Magistrate was justified in concluding that 
these slips were being used as a means of 
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or for the purpose of carrying on some form 
of gaming, They were instruments of gam- 
ing and their discovery was evidence which 
the Magistrate was entited to consider as 
proving that the place where they were 
found was a common gaming house or in 
other words, that the other requisites of a 
common gaming house were established, 
As I havealready said none of the appli- 
cants explained at the time or has since ex 
plained that these slips were being used for 
any purpose other than gaming or if they 
were used for gaming it was gaming of a 
kind which would not bring the place within 
the definition of acommon gaming house, 
In these circumstances I am satisfied that 
the convictions were justified and there is 
no reason for interference in exercise of the 
revisional powers of this Court. 

Learned Counsel has urged that the sen 
tence of imprisonment should not have 
been passed upon Qabul Singh as this was 
his firet offence. There is some suggestion 
in the evidence that Qabul Singh has been 
carrying on an extensive business in the 
way of satia gambling and it was for the 
Magistrate to exercise his discretion in passe 
ing this sentence. I do notsee any reason 
why I should interfere with this discretion. 
I therefore dismiss both the applications. 
Qabul Singh will surrender to his bail and 
serve out his sentence. 

S. . Application dismissed. 
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Muhammadan Law — Guardian — De facto— Lease 
by, of minor's property is void — Minor, if can sue 
through next friend for compensation for use and 
occupation—Fact that next friend is de facto guar- 
dian, whether matertal—There is no analogy between 
position of de facto guardian under Muhammadan 
Law and position of next friend or guardian ad litem 
under O. XXXII, Civil Procedure Code (Act V of 
1908). 

Under Muhammadan Law a de facto guardian of 
a minor cannot legally enter into a lease on behalf 
of the minor. Such a lease if executed is void. But 
although the minor cannot sue upon Buch a lease, he 
can, through anext friend sue unders. 70, Contract 
Act for compensation for use and occupation. The 
minor plaintiff in the suit is not prevented from 
recovering compensation for use and occupation from 
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the defendant because his next friend was his de facto 
guardian. The fact that the next friend was the 
de facto guardian of the minoris in fact irrelevant. 
[p. 256, col. 2.) 
| There is no true analogy between the position of 
de facto guardian under the Muhammadan Lawand 
the position of a next friend or guardian ad litem 
under the Oivil P. O., in a suit, for, in a suit the 
next friend or guardian ad litem isnot a party in 
the true sense of the word. He is there to look after 
the interests of the minor, and O, XXXIL, Civil P.O., 
contemplatess person other than the de jure guardien 
being a nextfriend or a guardian ad litem in certain 
circumstances. [p, 255, col. 1} 

S. A. against the decree passed by the 
First Olass Sub-Judge, Sukkur, dated 
February 25, 1937. 


` Mr. Srikishindas H. Lulla, for the Appel- 
lant. 


Mr. Kundanmal Dayaram, for the Res- 
pondent. 


Davis, J. C.—This is an appeal against 
the judgment of the First Class Subordinate 
Judge at Sukkur setting aside the judgment 
of the Joint Subordinate Judge at Shikar- 
pur who decreed the snit of the minor 
plaintiff through his next friend for 
Rs. 457-8-0 due under a lease entered into 
by the next friend on behalf of the minor. 
The minor is a Muhammadan and his next 
friend is his step-brother who has not been 
appointed or declared a guardian by a come 
petent Court and who is only the de facto 
guardian of the minor. In the plaint the 
next friend described himself as also the 
guardian of the minor but there was nothing 
in the plaint about the case brought for- 
ward in Court that the next friend was a 
de jure guardian as the appointed executor 
under the will of the minor's father. The 
Judge in the lower Appellate Court was 
right then in rejecting the new status which 
the trial Judge had accepted and in find- 
ing that the next friend was a de facto 
guardian only. Jt was argued before us in 
appeal that even if the next friend was a 
de facto guardian, he could lawfully enter 
into a lease on behalf of the minor, for the 
Privy Council judgment in Imambandi v. 
Haji Mutsaddi (1), related only to a sale and 
not toa lease, But the judgment of- their 
Lordships is exhaustive. At p. $03* they 
pay: 

oP or the foregoing considerations, their Lordships 
are of opinion that under the Muhammadan Law a 
person who has charge of the person or property of a 
minor without being his legal guardian, and who may 
therefore be conveniently called a ‘de facto guardian’ 

(1) 45 O 876; 47 Ind. Oas, 513; AI R 1918 P O 11; 
451A 72; 35M LJ422;16 AL J 800; 24ML T 330; 


28 O L 4409; 23 O W N 50; 5 P L W 276; 20 Bom. LR 
3022; (1919) M W N 91; 9 L W 518 (P 0). 
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has no power to convey to another any right or inter- 
eat in immovable property which the transferee can 
enforce againet the infant.” 

Clearly then, a lease asa transfer of an 
interest in immovable property comes within 
this prohibition. Nor will the argument that 
an act, otherwise prohibited, is tothe minor's 
advantage prevail in a case such as this 
for their Lordships consideréd this doctrine 
of advantage which had commended itself 
to some High Courts and disapproved, it. At 
the most, a de facto guardian may, in case 
of emergency, deal with the minor’s goods 
and chattels but not with his land. Clearly 
then, there is no valid lease upon which 
the minor plaintiff can sue. But Mr. Lulla 
then argues that though the minor cannot 
sue upon the lease, he can through his next 
friend, sue the defendant for compensation 
for use and ogeupation. I do not think 
a suit based primarily on a contract dis- 
covered to be void must necessarily fail in 
its entirety. Section 70, Contract Act, offers 
on alternative remedy, and reference may 
be made to the case in Pallonjee Hduljee 
& Sons v. Lonavla City Municipality (2), 
where the Bombay High Court held that a 
plaintiff who could not sue upon an invalid 
contract, yet could under s. 70, Oontract 
Act, claim compensation for work done, 
which was not done gratuitously, and where 
all the facts were on the record which would 
found this afternative claim, the High Oourt 
didnot consider it necessary to dismiss the 
suit or remand the suit for amendment of 
the pleadings, but remanded the suit fora 
finding on this question of compensation. By 
analogy I think in this case that the plains 
tiff failing on a void contract can neverthe- 
less, all the facts being on the record, ask 
for compensation for use and occupation by 
the defendant of the land. 

The learned Appellate Judge considered 
this aspect cf the case but came to the 
conclusion that as the next friend could not 
as defacto guardian deal with the immov- 
able property of the minor plaintiff so ha 
could not give the defendant a valid quit- 
tance for compensation paid in respect to 
the use and occupation of the land, and 
the suit musi therefore be dismissed. He 
referred to the case in Amina Bibi v. Rama 
Shankar (3). Tnis case is authority for the 
contention that a mother as de facto guar- 
dian of her minor sons could not give a 
valid discharge within the meaning of a. 7, 
Lim. Act, for moneys payable under a mort- 

(2) I LR (193?) Bom. 783; 171 Ind, Oas, 660; AI R 
1937 Bom, 417; 39 Bom. L R 835; 10 R B 217, 


(3) 41 A 473; 50 Ind, Oas. 730; A I R1919 All. 297; 
17 A LJ 582, 
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gage decree, her minor sons being the 
decree-holders, but the case is also autho- 
rity for the contention that the mother as 
guardian ad litem could under O. XXXII, 
r. 6, Civil P. O., give a valid discharge 
with the leave of the Court. I do not think 
that there is any true analogy between the 
position of de facto guardian under the 
Muhammadan Law and the position of a 
next friend or guardian ad litem under the 
Civil P. O. in a suit, for, ina suit the next 
friend or guardian ad litem is not a party 
in the true sense of the word. He is there 
to look after the interests of the minor, and 
O. XXXII, Civil P, O., contemplates a per- 
son other than the de jure guardian being 
a next friend or a guardian ad litem in cer- 
Bein circumstances. Rule 4 of O. XXXII, 
empower the Court in certain circumstances 
to permit a person other than” the appointed 
or declared guardian to act asnext friend or 
to appoint such person a guardian ad 
litem. A person duly appointed guardian 
may be debarred from acting as next friend 
or from being appointed guardian ad litem 
and another person may be permitted to 
act or be appointed by the Court: Rashid- 
un-nisa yv, Muhammad Ismail Khan (4). 
Rule 4also contemplates a case where there 
is no de jure guardian and the Court ap- 
points one of its officers as guardian ad 
litem. If we were to accept the argument 
of the learned Advocate for the respondent 
that none other than a de jure guardian can 
act for a minor in a suit relating to im- 
movable property, in certain cases the 
minor could never sue at all. 

I think therefore that the learned Judge 
in the Appellate Court was wrong when he 
weld that the next friend of the plaintiff 
fld not with the permission of the Court 
ea valid discharge. No distinction fcr 
8 purpose can be drawn between a next 
ndor guardian ad litem. Both are re- 
Ted toin r, 4 andr. 6 of O. XXXII, Civil 
CG. I think therefore the decree of the 
Wer Appellate Court should be set aside 
and the case remanded to the trial Court 
to decide what money compensation, if any, 
the minor plaintiff is entitled to for the 
use and occupation of the land and for dis- 
posal according to law. Costs to be costs 
in the cause, 

Lobo, J—I concur with the conclusion 
arrived at by the Honourable the Judicial 
Commissioner in the judgment delivered by 
him in this second appeal, I propose how- 

(4) 31 A 572; 3 Ind. Cas, 864,36 I A 168;6AL J 


622; 13 O W N 1182; 100 LJ 318; 11 Bom. L R 1225; 
6ML T 279; 19M LJ 631(P 0), 
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ever to supplement itin a few worde. The 
judgmsnt of the learned Judgs of the first 
Appellate Gourt is up toa point correct and 
unassailable, Thelearned Judge was right 
in holding that the contract of lease entered 
into by the de facto guardian,* was void 
under Muhammadan Law, and in view of 
the decision of their Lordships of the Privy 
Council in, Imambandi v. Haji Mutsaddi (1). 
The learned Judge was also right when he 
held on the basis of the decision of their 
Lordships of the Privy Oouncilin Siddik 
Mahomed Shah v. Saran (5), that the belated 
plea that the next friend of the minor plain- 
tiff was the executor appointed by the will 
of the minor's father was nob one which 
should have been allowed to be proved. 
The learned Judge was no less right in 
holding that even though the lease by the 
de facto guardian was illegal, the defendant 
was in law liable to pay compensation for 
use and occupation. The learned Judge has 
not specifically referred to s. 70, Contract 
Act, but there can be no doubt that he had 
the principle contained in that section in 
mind when he stated in his judgment: 

“The only question for consideration is whether 
the defendant should not be made to pay the amount 
of lease money for the period he has enjoyed. Ordi- 
narily it should have been so ordered. . . si 

‘The case in Pallonjee Eduljee and Sons v. 
Lonavla City Municipality (2), is clear 
authority for the proposition that a plaintiff 
who cannot succeed in a suit upon an invalid 
contract can yet under 8. 70, Contract Act, 
claim compensation for work done which was 
not done gratuitously. But, while the learn- 
ed Judge of the first Appellate Oourt was 
right up to this point, be has in my opinion 
erred in holding that no decree can be passed 
against the defendant in this case for com- 
pensation for use and occupation because 
the suit was filed by the minor through a 
next friend who was his de fucto guardian 
who could not in law grant the defendant a 
valid discharge. The learned Judge states: 

“Ordinarily it should have been so ordered, but in 
this case as the next friend is not capable of granting 
a discharge validly, I cannot order the defendant to 
pay him nor can, 1 order the payment to the minor 
himself, In fact there is no hand, entitled in law, to 
receive the sum which is really due by the defendant. 
For these reasons I allow the appeal and set aside the 
judgment and decree of the lower Court and dismiss 
the suit.” 

To my mind there is ia this quotation from 
the judgment of the learned Judge of the 
first Appellate Uourt a confusion of thought. 
The learned Judge has confused the ques- 
tion of the position, powers and disabilities 

(5) 24 S L R 138; 121 Ind. Oas. 204; A IR 1930 
PO©O57; Ind. Rul, (1930) P O 28; 31 P L R 150; 58M L- 
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of a de facto guardian under Muhammadan 
Law with the position, powers and disabili» 
ties of a next friend in a suit filed by a 
minor. This confusion is apparent not only 
from the passage in the judgment of the 
learned Judge which [ have quoted above, 
but also from the following passage: “Oan 
therefore a de facto guardian, having grant- 
ed a void lease, sue to enforce ifs terms?” 
The suit in this case was not brought by the 
next friend of the minor plaintiff, in fact a 
‘suit is never brought by the next friend of 
e minor; O, XXXII Civil P. ©.,. provides 
that a minor may institute a suit in his name 
but by a person who in such suit shall be 
called the next friend ofthe minor, The 
next friend of a minor is not a party to 
a suit by a minor: vide Rup Chand v. 


Dasodha (6). The Chief Justice in his judg- ` 


ment in this case stated : 

“We may point out that a guardian ad litem is not a 
party toa suit or appeal. He is merely named on 
the record as the person appointed by the Coart to 
look after the interest of the minor.” 


It is true that this decision relates to the 
position of a guardian ad litem, but there 
can be no doubt that it is equally applicable 
to the position of the next friend of a minor 
plaintiff. Moreover, 2 consideration of the 
Various provisions of O. XXXII, Civil P. O, 
makes it plain that a next friend is nota 
party to the suit. The suit contemplated by 
O. XXXII is essentially a suit by the minor. 
The ‘law permits a minor to file a suit, but 
the law also provides that such a suit must 
be filed in the name of the minor by a next 
friend, The next friend must be named on 
the record. His position as next friend is 
subject to the approval of the Court: rr. 4 
and 9 (ii) of O. XXXII. He has to act for the 
minor and look after the interests of the 
minor in the suit but under the supervi- 
sion of the Court, Every suit by a minor 
shall be instituted in his name by a person 


who in suck suit shell be called the next: 


friend of the minor: r. 1, O. XXXII, 

Any person who is of sound mind and 
has attained majority may act as next friend 
of a minor provided his interests are not ad» 
verse to the interesis of the minor and heis 
not a defendant. Ordinarily, however, where 
the minor plaintiff has a guardian appointed 
or declared by competent authority, that 
guardian should be the next friend of the 
minor in the suit unless the Court considers 
for reasons to be recorded that it is for the 
minor's welfare that another person be per- 
mitted to act or be appointed as the case 
may be: r. 4,0, XXXII. A next friend shall 

*not without the leave of the Oourt receive 

(6) 30 A 55; A W N 1907, 290. 
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any money or other movable property ona 
bebalf of the minor either by way of com- 
promise before decree or order under a 
decree or order in favour of the minor : r. 6,, 
O. XXXII. It is to be noted that no distinc. 
tion is here made between a next friend 
who is the guardian appointed or declared 
by competent authority and a next friend 
who is merely a de facto guardian, A next 
friend shall not without the leave of the Court 
expressly recorded in the proceedings ente” 
into any agreement or compromise on beh/ . 
of a minor with reference to the suit; 
which he acts as next friend: r, 7, O. XXX 
All these provisions clearly indicate tha. 
the next friend of a minor plaintif is not 
a party to the suit, that he is a person by 
whom a minor musi file a suit, and that t 
purpose for which his presence in the suit isi 
required is t6 protect the interests of the 
minor plaintiff and to act for the minor plain- 
tiff under the direction and supervision of the 
Oourt, because there are many acts which 
have to be or may have to be done in the 
progress of the suit and till its conclusiom 
which the minor is under legal disability tc 
do for himself because of his minority. The 
learned Judge has relied upon the case im 
Amina Bibi v. Rama Shankar (3), in support 
of the proposition that a de facto guard’ ~ 
cannot grant a valid discharge. That d/ 
sion however turned on an entirely differ. 
point, The question there was whether 
application in execution filed by a min 
mortgagee-decree-holder through his moth 
as next friend was barred by limitation ar- 
the learned Judges held that as the mothe 
was & de facto guardian, she could not gv 
a valid discharge for any payment madet 
the minor under s. 7, Limitation Act, a” 
that therefore the execution application, | 
by the minor mortgagee-decree-holder { 
not barred by limitation. But this deci 
is indirectly also authority for the prc 
tion that the mother as next friend of 
minor mortgagee, could give a discharg/ 
seattle or compromise on behalf of the rmi. 
with the leave of the Coutt,. j 
Applying these principles to the presen 
case, it would appear then that the mince 
plaintiff in the suit was not prevented fror 
recovering compensation for use and occu 
pation fron the defendant because his nex 
friend was his de facto guardian. The fac 
that the next friend was the de facto zuax 
dian of the minor is in fact irrelevant. Th 
suit was by the minor as plaintiff and fc 
any payments made either during the pe 
dency of the suit or under a decree passe 
thereunder the defendant -could obtain- 
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complete discharge from the minor by his 
next friend with the permission of the Court 
under r.6r.7 of O. XXXII, Civil P, O. I 
agree therefore that the decree of the lower 
Appellate Court should be set aside and the 
case be remanded to the trial Court to decide 
what money compensation, if any, the minor 
plaintiff is entitled to for the use and occu- 
pation of the land for the period in suit and 
for disposal of the suit thereafter in accord- 
ance with law. 
a, Case remanded. 
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Party 
Award--Decree passed in terms of—Obdjection that 
arbitrator exceeded terms of reference, disallowed— 
Revision or appeal against such deeree, competency 


Where a decree is passed by a Court in terms of 
an award after disallowing objections to the award 
on the ground that the arbitrator had exceeded the 
terms of reference, the decrea cannot be set 
aside either by way of appeal or by way of 
revision, 158 Ind, Oas. 11 (1) and 159 Ind, 
Oas. 1041 (3), followed, 167 Ind. Qas 99 
(6), 91 Ind, Oas. 745 (7), 170 Ind. Oas. 487 (8), 170 
Ind. Oas. 102 (9) and 111 Ind. Oas. 145 (10), distin. 
guished. 

App. for revision of the order of the Civil 
Judge, Hardoi, dated November 15, 1937. 


= Mr, Kedar Nath Tandon, for the Appli- 
cant. 


ao Messrs. Hyder Husein and Ramapat Ram 
giv for the Opposite Party. 


ee Judgment,—This is an application for 
_vevision of an order of the learned Civil 
_ Judge of Hardoi refusing to set aside the 
Jor award of an arbitrator on the objection of 
+ the plaintiff-applicant. 

A suit was brought by the presenteappli- 
cant in the Court of the learned Civil Judge 
of Hardoi against the opposite-party for 

dissolution of a partnership and rendition of 
‘accounts. On April 5, 1934, the parties 
agreed to refer the matter in dispute to the 
arbitration of one Sunder Lal Gupta. The 
‘arbitrator filed his award on October 6, 
1234, and on November 26, 1934, a prelimi» 
nary decree was passed in terms of the 
award. On March 10, 1937, both the parties 
applied that the preparation of the final 
decree be referred to the arbitration of one 
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Kedar Nath Vaish and on March 15, Kedar 
Nath Vaish was appointed arbitrator for 
the purpose of drawing up the final decree. 
This arbitrator also dled his award but the 
present applicant objected to the award on 
various grounds, the chiefof which was that 
the arbitrator had exceed the limits of re- 
ference. These objections were heard by 
the ledrned Civil Judge and dismissed on 
November 15, 1937. A final decree was 
Passed in terms of the arbitrator’s award 
with a slight modification. The plaintiff 

as come upto this Court in revision against 
the order dismissing his objections to the 
award. 

A preliminary objection is taken on behalf 
of the opposite party that no revision 
against an order passing a decree in terms 
of an award is maintainable. 

We are of opinion that the preliminary 
objection must be accepted. The point is 
concluded by a series of decisions of this 
Oourt and particularly by the case of 
Balak Ram v, Ramjiwan Lal Dikshit (1935 
O. W. N. 1036) (1) in which also the ground 
of objection was that the arbitrator had 
exceeded the terms of reference but it was 
held that when the objection has been dis- 
allowed by the trial Court and a decree 
passed in terms of the award, the decree 
cannot be set aside either by way of appeal 
or by way of revision. It was further re- 
marked that in such a case even if the 
revisional jurisdiction of the High Court 
is not barred, revisional jurisdiction should 
not be exercised, The learned Chief Judge 
in this case considered the law as laid 
down by the various High Oourts, and 
though one of us who was a member of 
the Bench felt doubt if their Lordships of 
the Judicial Committee by their decision of 
Ghulam Jilani v. Muhammad Hasan (L, R. 
29 I. A. 51) (2), intended to lay down a uni- 
versal rule that in no case whatever an 
order passing a decree in terms of an 
award of arbitrators is revisable by the 
High Court, yet in view of the preponder- 
ance of authority particularly of this Court 
he did not consider it necessary to differ 
from the view adopted by so many a Courts, 
A little later the same question arose in 
this Court inthe case of Radhey Lal v. 
Sunder Dei, (1936 O. W, N., 16) (3), and in 
that case also after a careful consideration 
of the cases on the point, it was held that 

Q) 1935 O W N 1038; 158 Ind. Oas, 11; 8 RO 63; 
A IR 1936 Oudh 1; 1935 O L R 553. 

(2) 29 TA 51; 29 0167; 4 Bom. L R 161; 12M L 
JT, 60 WN 226; 8Sar, 154; 25 PR 1902(P G). 


(3) 1936 O W N 16; 159 Ind. Oas. 1011; 1936 O 
L R 22; 8 R O 230, 
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a revision against a decree passed in terms 
of an award is incompetent. In this case 
both an appeal and a revision were filed 
and it was remarked— 

“It is thus clear that the appeal before us isin- 
competent, So far asthe application for revision of 
the learned Munsif’s order rejecting the objections 
to the award is concerned, it would be sufficient to 
quote the following remarks of their Lordships of the 
Judicial Committee in the case of Ghulam e/ilani v. 
Muhammad Hasan (2)." 

“Thier Lordships are inclined to agree with the 
view of Olark, J, that in the case of an award, re- 
vision would be more objectionable than an appeal. 
If an application in revision were admissiblein a 
case like the present, the finality of any award would 
be open to question,” a 

Reference was made in this case to the 
cases of Sheo Paltan v. Sukhdeo Singh, (1923 
O. W. N., 68) (4), and Baldeo Sahat v. Abdur 
Rahim (90. W.N., 191) (3); and to deci- 
sions of other Courts. 

The learned Counsel for the applicant 
relies on the cases of—Mariam v, Amina, 
(A. I R. 1937 All, 65) (6), Ramaswami Chet- 
tiar v. Venkatarama Aiyar (A, IR. 1926 
Mad. 201) (7), Kishnomal Hundomal v. 
Wavarimal Jethomal (A. I. R. 1937 Sind, 
171) (8), Bawa Gangaram v. Keshavdas De- 
wandas, (AI. R. 1937 Sind, 174) (9), and 
Harbhajan Singh Jairam Singh v. Kalu 
ats Bisheshar Nath ( A. I. R.1929 Lah, 369) 
10). t 
| In the Allahabad case the objection was 
as tothe validity of the order of reference 
itself and it was on the ground that the 
order of reference was bad that it was held 
that it could be challenged by way of res 
vision, In the Lahore case also, the Court 
had owing to misinterpretation of the evi- 
dence and misconception as to the nature of 
the plaintiff's firm, wrongly assumed juris- 
diction in referring the dispute to the arbi- 
trators which jurisdiction was not vested in 
it by law. These cases are, therefore, quite 
distinguishable from the case before us. 
The Madras and Sind cases no doubt lend 
support tothe applicant’s contention that 
the present application for revision is main- 
tainable but having regard to the establish 
ed view of this Court on the point, from 

(4) 1923 O W N 68 74 Ind, Cas. 401; 26 O 0107; 
A I R 1923 Oudh 235, 

(5) 9 O W N 191; 137 Ind. Oas. 151; AIR 1932 
Oudh 156; Ind. Rul. (1932) Oudh 222, 

. (6) Al R 1937 All. 65; 167 Ind. Cas 99; (1936) 
A L J 1333; 1937 ALR 130; 9 RA 479; I L R(1937) 


All, 317 (F B). 
(7) AIR 1926 Mad. 201; 91 Ind. Cas. 745; 49 M L 
J 


523. : 
(8) A IR 1937 Sind 171; 170 Ind. Oas. 487;10 R 8 


62. . : 
(9) A IR 1937 Sind 174; 170 Ind. Oas.102; 30 SL R 
478; 10 R932, ` 


(10) AIR 1929 Lah. 369; 111 Ind, Oas. 145. 
e 


NAJBAN BIBI v. GUR PRASAD (ALL.) - 


180 10 


which we see no good reason to differ, we 
cannot hold that the present application is 
maintainable, 

The preliminary objection therefore suc- 
ceeds, but we may mention that having 
heard arguments of the learned Counsel for 
parties on the merits also, we have come to 
the conclusion that the applieation has no 
force even on the merits, though owing 


.to our decision on the preliminary question 


it is not necessary to give our reasons for 
the dismissal of: the application on the 
merits. : 

The application is accordingly dismissed 
with costs. 


8. Application dismissed? 





ALLAHABAD HIGH COURT 
Firet Appeal No. 189 1939 
December 12, 1939 
BENNET AND VERMA JJ. 
NAJBAN BIBI AND OTHRRS— APPELLANTS 
versus 
GUR PRASAD —Reasponpents. 
U. P. Town Improvement Act (VIII of 1919), s. 64 
(Ll) (b), (c)—Rejection of application for restoration, 
by President—Order falla under a. 64 (1) (c)—If 


appealable under s.3 (1), U. P. Town Improvement . 


(Appeals) Act (TII of 1920}. 

The order of the President rejecting the applica- 
tion for restoration isnot an order on the merits 
or an order under s, 64 (1) (b) at all, Itison the 
contrary an order under s. 64 (1) (c) dealing with |, 
a question of law and procedure, namely the right 
of restoration. Such an order then is not appealable 
under s. 3(1), U. P. Town Improvements (Appeals) ~ 
Act atall. The intention ofthe Act is that mere 
decisions in regard to questions of law and proce- 
dure of the nature stated, decided by the President 
alone under a. 64 (1) (e, will not be appealable. 

F. A. from anorder of Tribunal, Improve- 
ment Trust, Allahabad, dated May 27, 


1939, 
Mr. B. S. Darbari, for the Appellants. 


Bennet, J.—This purports to be a first ` 
appeal from an order of the Tribunal of the 
Improvement Trust rejecting an application 
for restoration. Actually the order is one 
by the President alone. The President had 
a proceeding before him unders, 04 (1) (b), 
U. P. Town Improvement Act, Act VIII of 
1919, relating to a reference under s. 30, 
Land Acquisition Act, about the apportion- 
ment of compensation among different pere 
sons. For this purpose the President of 
the Tribunal was sitting alone. An appeal 
would have lain from his decision, but 
having given his decision an application 
was made to set it aside and restore the case, 
The application was by appellant: No. l > 


Bu w vv wm 
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before us, Mst. Najban Bibi alone out of 
the six appellants. The President rejec- 
ted that application and itis against that 
order of rejection that the present appeal 
is filed, The order of the President rejecte 
ing the application for restoration was 
passed under the U. P, Town Improvement 
Act, Act VII. ef 1919, s. 64 (1) (e) which 
states as follows: 

“Notwithstanding anything contained in the 
foregding clause, the decision of all questions of 
law and procedure shall rest solely with the Presi- 
dent of the Tribunal.” 

He therefore decided this point under 
subes. (c) Now the right of appeal to this 
Court is governed by another Act, the U. P, 
Town Improvement (Appeals) Act III of 
1920. Ins. 3 (1) it is provided as follows: 

“Notwithstanding anything contained in the 
U. P. Town Improvement Act, 1919, and subject 
to the provisions of sub-s, (2) a? appeal shall lie to 

‘the High Court in any of the following cases, 
namely :” 

(a) where the decision is that of the President of 
the Tribunal sitting alone in pursuance of cl. (b) of 
s. 64 of the said Act: 

' D) where the decision is that of the Tribunal; 
an 

(i) the President ofthe Tribunal grants a certifi- 
cate that the case is a fit one for appeal or: 

(ii) the High Court grants special leave to appeal: 

Provided that the High Court shall not grant 
such special leave unless the President has refused 
to grant a certificate under sub-cl. (i) and the amount 
in dispute is not lessthan five thousand rupees, 

Learned Counsel for the appellant claimed 
that he came under this s. 3 (1)(a@) on the 
ground that the decision was of the Presi- 
dent of the Tribunal sitting alone in puru- 
ance of cl. (b) of s. 64. In such a case an 
appeal does lie to the High Oourt without 
any certificate of the President or without 
any special leave from the High Court. It 
is obvious that there is some particular 
reason why thesesafeguards for an appeal 
are not required and the reason is that the 
decision of the President in such a case 
under s. 64 (1) ib) is on the merits of the 
question of compensation being determined 
if the president is on such occasion sitting 
without assessors, The President may sit 
with accessors for this purpose or he may 
not at bis option. Obviously what is ine 
tended is that where there is a decision on 
the merits of the matter of compensation 

there should be an appeal from the decision 
of the President alone. Now the present 
order of the President rejecting the appli- 
cation for restoration is not an order on 
= merits or an order under s. 64 (1) (b) at 
all. 
8. 64 (1) (c) dealing with a question of law 
and procedure, namely the right of restora- 
tion. Such an order then ie not appaalable 
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under this Appeals Act at all. This ap- 
pears to be the intention of the Act that 
mere decisions in regard to questions of law 
and procedure of the nature stated decided by 
the President alone under s. 64 (1) (c) will 
not be appealable. If, on the other hand, 
the decision is one by the Tribunal an 
appeal would lie provided the conditions 
were satisfied that the President of the Tri- 
bunal granted a certificate, or that he re- 
fused to grant it and the High Court gran- 
ted special leave and also on a condition 
that the amount in dispute was not less 
than Rs. 5,000. That amount would not be 
satisfied in the case of the present appeal 
which was only of the value as shown in the 
memorandum, of Rs, 2,175. Therefore in the 
Present case even if the decision had been by 
the Tribuna) it would not have been open 
to this Court to grant special leave for 
appeal. For these reasons we dismiss this 
F. A. F. O, under O. XLI, r. 11. 
8. Appeal dismissed. 


OUDH CHIEF GOURT 
Criminal Appeal No. 221 of 1940 
August 16, 1940 
Zis-0L Hasan AND Bannett, Jd, 
EMPEROR—ComptatNant—AePgLLANT 

versus = 
RAGHUNATH alias RAM SINGH 
—ACCUSED. 

Penal Code (Act XLV of 1860), ss. 420, 5U— 
Prosecution for cheating, if can bs based upon illegal 
contract—Person attempted to cheat forewarned and 
not cheated—Offence of attempt to cheat, if committed 
—Held that there was not merely preparation but 
attempt to cheat and accused could be convicted under 
a. 420 read with s. 511. 

The view that a criminal prosecution for cheating 
must fail if it is based upon a contract which 
could not be enforced in a Oivil Oourt is wrong. 
38 Ind. Oas. 746 2) and 146 Ind. Oas. 240 (3), relied 
on, 15 Ind. Cas. 793 (1), explained ([p. 262, col, 1.} 

A man may be guilty of an attempt to cheat, 
although the person he attempts to cheat is fore- 
warned and is, therefore, not cheated. Gort, of 
Bengal v. Umesh Chunder Mitter (4) and 110 Ind. 
Oas, 812 (5), relied on. [ibid,] 

A Sub-Inspector of Police named T on receiving 
information that the accused gave out that hecould 
double Govt. currency notes, visited the accused in 
the guise of a Seth and arranged to bring notes on 
the following night for doubling them. T then 
took some notes tothe accused after arranging that 
other Police Officers should also come tothe place 
and wait within call. The accused tied the notes 
together with pieces of paper of same size and par- 
formed certain process. After some hours the ac- 
cussd took up the packet and untied it. While he 
was so engaged, howevar, he marfagel to substitute 
another packet for the packet of notes and concealed * 
the latter packet under his buttocks, ‘The Sub- 
Inspector detected what had been done, caught hold 
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of accusedts hands and shouted to the Police Officers 
to come up. The Sub-Inspector asked the accused 
where he had put the original packet and the ac- 
cused pointing to the packet which had been sub- 
stituted for it and which was lying before him said 
that that was the packet. This packet was opened 
and was found to contain seven copies ofa book. 
Under the right side buttock of the accused was 
found the packet containing the notes. It was in 
the same condition as when originally tied : 

Held, that although an offence of cheating was 
not actually committed, there was an attempt to 
deceive and the mere fact that the Sub-Inspector 
did’ not hand over the notes because he was deceiv- 
ed but merely because he wanted so secure the ac- 
cused's conviction, did not change the legal position 
in regard tothe accueed’s guilt. The accused clear- 
ly went beyond the stage of preparation when he 
tried to induce a person to hand over notes to him 
on the assurance that ks could double them and 
did an act towards the commission of the offence 
of cheating. It is not necessary that the accused 
should complete every stage in the actual offence 
except the final stage. In these circumstances the 
accused could be convicted under s. 420 read with 
8. öll of the I, P.O. 94 Ind. Cas. 353 (6), distin- 
guished, 20 Ind, Cas. 593(7) and Inthe maiter of 
the petition of R. MacCrea (8), relied on. [p. 282, col. 
2; p. 263, col, 1.] 


Or, A. against the order of the Special 
Magistrate, lst Class, Barabanki. 


The Govt. Advocate, for the (Crown) 
Appellant. 

Mr. N. Banerji, for the Respondent (Ac- 
cused). 


Judgment —Tbis is an appeal by the 
Loca] Govt, against the acquittal of a man 
named Raghunath alias Ram Singh on a 
charge under s. 420 read with s. 511 of the 
I. P.C. 

Raghunath alias Ram Singh was pro- 
secuted with another man named Sagar 
under es. 420/511/109 of tke I.P. O. in the 
Ccurt of a Special Magistrate cf the first 
class, Sagar was discharged, while Raghu- 
nath was charged under s. 420 read with 
s. 511 and acquitted. The charge against 
Reghunath was as follows : 

“That yon on the 18th and night between 19th 
and 20th day of September 1939 at Nawabganj P. S. 
Kotwali attempted to commit cheating and in such 
attempt did a certain act towards the commission 
of the said offence 2. e, you misrepresented to 
Thakur Jagmohan Singh that you could manufacture 
notes and double them in number and you put up a 
farce show of the process of multiplying notes and 
removed the bundle and thereby committed an 
offence punishable under ss, 42(/511 of the I. P. 0.” 

The facts of tke care are hardly in dise 
pute. The allegations of the prosecuticn 
were denied altogether by the accused, but 
the Magistrate acquitted him purely on the 
ground that the facts alleged did not con- 
stitute the offence charged, and the 
learned Ocunsel for the accused has argued 
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in this Court only on the legal aspect of 


EMPEROR t, RAGHUNATH (OUDH) 


19010 


the case without attempting to dispute the 
facts. 

According to tha prosecution story a Sub- 
Inspector of Police named Thakur Jagmohan 
Singh received information on Septem- 
ber 18, 1939, that two persons who were 
staying at a Dharmshala at Nawabganj near 
Barabanki were giving out that they could 
double Govt. currency notes. The Bube- 
Inspector visited the Dharamshala ip the 
guise of a Seth and had a talk with Raghu- 
nath who told him that he could double any 
Govt. currency note given to him, and would 
be prepared to share with Thakur Jage 
mohan Singh the profits received from such 
notes, It was arranged that Thakur Jag- 
mchan Singh should bring notes for this 
purpose the following night, that is the 
night of September 19. ; 

In pursuance of this arrangement Thakur 
Jagmohan Singh took ten ten rupee notes 
and ten five rupee notes to the Dharam- 
shala cn the night of September 19, after 
arranging that other Polize Officers should 
also come to the place and wait within call. 
Thakur Jagmohan Singh went to the third 
storey of the Dharamshala where Raghunath 
and Sagar were, and the other Police Officers. 
waited in a room on the ground floor, 

The notes brought by Thakur Jagmohan 
Singh were handed over by him to Raghu- 
nath. Pieces of paper were cut by Sagar 
to their size and the notes and these pieces 
of paper were placed under a glass tied to- 
gether and wrapped in an angocha on which 
some powder was put, An angethi was 
then lighted and Sagar was directed by 
Raghunath to warm the packet on it. Sagar 
was then told by Raghunath to keep the 
packet so that it might get cool, and this 
process was continued for some time, the 
packet being warmed at intervals of half 
an hour, Eventually, Raghunath said that 
they should place the packet in an almirah 
and go to bed: it would he taken out. 
at 4-30 a. M.. when the notes would be 
ready. The Sub-Inspector did not agree to 
this and said that he would remain awake, 
that is presumably until the process of 
doubling the notes was completed. About 4 
A.M, Raghunath tock up the packet and 
untied the angocha, doing this by the light 
of a torch. While he was so engaged, howe 
ever, he managed to substitute another 
packet for the packet of notes and concealed 
the latter packet under his buttocks. The. 
Sub-Inspector detected what had been 
done, caught hold of Ragbunath's hands 
and shouted to the Police Odicers below to 
come up. A man named Raghubar, manager 
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of the Dharamshala, who. had originally 
given information to the Sub-Inspector, was 
the first to arrive and after him came the 
Circle Inspector and other Police Officials. 
Thakur Jagmohan Singh asked the accused 

‘Raghunath where he had put the original 
packet snd Raghunath pointing to the 
packet which had been substituted for it 
and which was lying before him said that 
that was the packet. This packet was opened 
and was found to contain seven copies of 
a book. Under the right side buttock of 
Raghunath was found the packet containing 
the notes. It was in the same condition as 
when originally tied up by Raghunath. 

The evidence of Thakur Jagmohan Singh 
was corroborated by the evidence of Thakur 
Sat Narain Singh, Circle Inspector, and by 
the evidence of the managerof the Dharam- 
shala, Raghubar, Learned Counsel for the 
accused Raghunath, has referred to certain 
statements made by Raghubar, which he 
argues, throws some doubt on the facts. As 
translated the passage in the evidence of 
this witness to which we have been referred 
reads as follows: 

“Having reached the last step of the staircase I 
suw that Raghunath accused had stood up and 
Ex. XIII fell in front of right leg from the right 
thigh. The Daroghaji was holding his both hands 
and asking him where his bundle was to which the 
accused had said ‘it islying in front’. In the mean- 
time the Sub-Inspector arrived (presumably meaning 
the Circle Inspector) Packet Ex. XIII was lying 
under the buttock of the accused Raghunath. When 
jt was opened it was found to contain seven books 
PPE Packet Ex. VI when opened was found to con- 
tain 10 notes of Rs. 10 each and 10 notes of Rs. 5 
each and blank papers after each note” 


The packet containing the notes was 
actually Ex. VIII and the packet which was 
alleged to have been substituted for it 
Ex. XIII. It is quite clear, we think, that 
some mistake must have been made in 
recording the evidence of Raghubar be- 
-cause he has made quite different statements 
about Ex. XIII, namely, that when Raghu- 
nath stood up Ex. XIII fell in front of his 
tight leg, and that the same exhibit was 
lying under Raghunath's buttock. The 
witness could not have seen what was 
lying under Raghunath's buttock before he 
‘stood up, for he says that after he had run 
up the stairs and had reached the last step 
of the staircase he saw Raghunath standing 
up. We find that in one place in the 
criginal record same other exhibit was at 
first referred to and then deleted and 
Ex. XIII substituted for it, The evidence 
of this witness seems to have been carelessly 
recorded. 


can be urged on behalf of the accused so 
far as the facts are concerned. As we have 
said, the accused denied entirely the allega- 
tions against him, He denied telling Thakur 
Jagmoban Singh that he could counterfeit 
notes; he denied that Thakur Jagmohan 
Singh had come to him on September 19, 
and givan him notes to the value of Rs. 150 
for this purpose; and he entirely denied 
what according to the evidence, subsequente 
ly occurrred. He also denied that he was 
arrested -by the Police that night, saying 
that he was arrested about 11 or 12 in the 
daytime, He produced no defence evidence 
and we can find no reason to doubt the truth 
of the prosecution story. 

The Special Magistrate acquitted the 
accused because he was of opinion that there 
had merely been preparation for the come 
mission of the crime and that the stage of 
an attempt had not been reached. He also 
observed that Thakur Jagmoban Singh had 
not been deceived and had not parted with 
the notes under any inducement which was 
fraudulent because he was fully aware that 
the accused could not make genuine notes, 
At the same time hə gave the currency 
notes to be doubled and entered into an 
illegal contract. The Magistrate was of opi- 
nion that as such a contract was opposed to 
public policy it was void and could not be 
enforcedin the Civil Court criminal proceed - 
ings could not be taken on the basis of it. 

The Magistrate also observed that if the 
accused after replacing the genuine bundle 
had handed over the cther bundle contain- 
ing. the books handed over the other bundle 
containing the books to Thakur Jagmohan 
Singh and asked him to wait for him and 
proceeded to depart from the place with the 
genuine bundle and if he had then been 
arrested the stage of preparation would have 
ended and the stage of attempt would have 
come into play. 

We have heard learned Counsel on the 
legal aspect of the case at length and are 
clearly of opinion that the Special Magis» 
trate misdirected himself. 

In support of his view that criminal pro- 
ceedings could not bs taken on the basis 
ofa contract which could not be enforced 
in the Civil Courts, the Magistrate referred to 
a Bombay case, Emperor v. Jani Hira 
(13 Criminal Law Journal, 521) (1). It is 
certainly true that the judgment in this case 
lends some colour to the view taken by the 
Magistrate, but the judgment in the case is 
very brief and it has subsequently been dis- 


(1) 13 Cr. L J 521; 15 Ind. Oas. 793; 14 Bom. L 


This is the only point in the case which R 503 
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sented from. There was alsosome doubt 
in tbat case whether there had actually 
been an attempt to cheat. The accused had 
agreed to let ber daughter on hire to a 
person for concubinage and subsequently 
refused to do so or to return a sum of 
money advanced to her. The Sessions Judge 
who referred the case thought it probable 
that sbe originally intended to le? the com- 
plainant have her daughter and only chang- 
ed her mind later. The Bombay High Court 
agreed that for the reasons stated by the 
Sessions Judge the case was not one for the 
Oriminal Ocurt. They observed that the 
accused and the complainant had entered 
into a contract which was clearly void for 
immorality. The complainant would not be 
entitled to obtain any relief from a Civil 
Court for its breach, but that was no reason 
why he should be allowed to prosecute the 
accused on a charge of cheating. We cannot 
read into this judgment the general princi- 
ple stated in the head note to it that a 
party should not be allowed to prosecute on 
a charge of cheating when he would not be 
entitled to obtain from a Civil Court any 
relief for breach of the contract. 

Apart from this, as we have said, the 
suggestion that a criminal prosecution must 
fail if it is based upon a contract. which 
could not be enforced in a Civil Court has 
been expressly repelled in two later cases, 
namely, Meera v, Emperor (A. I. R, 1917 
Lower Burma 105) (2) and Yacoob v. Em- 
peror (A.J. R. 1933 Rangoon 199) (3). We 
see no reason to dissent from this later view. 

With regard to the observation of the 
Magistrate that there could not be an ate 
tempt to cheat Thakur Jagmohan Singh 
because he did not hand over the money 
under any deception, we need only refer to 
two cases in which it has been held that a 
man may be guilty of an attempt to cheat, 
although the persons he attempts to cheat is 
forewarned and is, therefore, not cheated. 
This was laid down in the Govt.of Bengal v. 
Umesh Chunder Mitter (I. L. R. 16 Oal. 310) 
(4) and Crown v. Shib Charan (I. L. R. 10 
Lahore, 253) (5). 

Learned Counsel for Raghunath has taken 
up two positions in his arguments on his 
client's behalf, He has argued first of all 
that there may have been an ‘attempt to 
deceive the Sub-Inspector at one stage of 

(2) AIR 1917 L B105; 38 Ind, Oss, 746; 18 Or. L 
J 362; 10 Bur, L T 255. 

(3) AIR 1933'Rang. 199; 146 Ind. Oas. 240; (1933) 
Cr. Oas. 804; 6 R Rang. 85; 34 Or. L J 1255. 

4) 16 0 310, 


(5) 10 L #53; 110 Ind. Oas. 812; AI R 1928 Lah, 
451; 29 Or L J 780; 10 A I Or. & 567. 
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the transaction, but that that stage passed 
when the notes were actually handed over 
by him, and that, thersfore, if the Sub- 
Inspector had handed over the notes be- 
cause he was deceived, the offence would 
have been complete. Since, however, the 
SubeInspector did not hand over the notes 
because he was deceived but merely be- 
cause he wanted to secure the accused’s con- 
viction, the offence of cheating was not 
actually committed. With the latter part 
of this argument we see no reason to dis» 
agree, but we are unable to accept the argu- 
ment that if there was in the first instance 
an attempt to deceive, the legal position in 
regard to the accused’s guilt changed when 
the notes were actually handed over. If 
the accused was at one stage guilty of an 
attempt to cheat Thakur Jagmohan Singh, 
nothing that transpired subsequently could 
affect his guilt. 


Secondly, learned Oounsel has tried to 
support the view taken by the Magistrate 
that the case had not proceeded beyond the 
stage of preparation. He has referred toa 
case of the Patna High Court, Sheo Parsad 
v. Emperor (27 Or. L. J. 609) (6), in which 
it was held that the mere taking of thumb 
impressions ona blank piece of paper may 
be a preparation to cheat, but unless some- 
thing is written on it, it cannot amount to 
cheating or attempt to cheat. We cannot 
see any similarity at all between that case 
and the case under consideration. There 
would have been a similarity if the accused 
in the present case had merely got every» 
thing reallyin the Dharamshala for the 
purpose of cheating the Sub-Inspector or 
anybody else who wanted to have their 
notes doubled. Olearly he went beyond the 
stage of preparation when he tried to in- 
duce a person to hand over notes to him on 
the assurance that he could double them. 

Section 511 of the I. P, O. provides punish 
ment for the offence of attempting to com- 
mit an offence punishable by that Code with 
transportation or imprisonment, or to cause 
such an offence to be committed, when in such 
attempt the person accused does any act tos 
wards the commission of the offence. We have 
therefore to see whether the accused in the 
present case did any act towards the commis- 
sion ot the offence vf cheating. We have no 
doubt whatever that he did. It is not neces- 
sary that the accused should complete every 
stage inthe actual offence except the final 
stage. In Emperor v. Mansing Daji Patil 


(6) 27 Or, LJ 609; 94 Ind. Oas. 353; (1926) Pat 
110; A IR 1926 Pat. 267;7 PL T 772, 
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(15 Bom. L. R. 568) (7) the accused had con- 
tracted to deliver a certain quantity of good 
cotton to the complainants, but delivered 
instead a quantity of bad cotton, that is to 
say, cotton heavily adulterated with rubbish 
in such a manner that the fraud would be 
likely to escape ordinary inspection. The 
complainant's’agent eugpected the character 
of the goods and declined to accept them. 
The, accused were convicted of attempting 
to cheat, but on appeal were acquitted by 
the Sessions Judge on the ground that the 
acts did not amount to an attempt.to cheat, 
but only to a preparation for cheating. The 
Bombay High Court set aside the acquittal, 
holding that there was a complete case of an 
attempt to cheat. The only reason why 
the offence stopped short at an attempt and 
did not proceed to the cheating itself was 
because the party who was sought to be 
cheated was cautious and not confiding. An 
overt act was begun by the accused which 
would have led to the finished offence but 
for an interruption arising independently of 
the will of the accused. 

The Allahabad High Oourt also In the 
matter of the Petition of R. MacCrea (1. L. 
R. 15 All. 173) (8) held that s. 511 was not 
meant to cover only the penultimate act 
towards the completion of an offence and 
not acts precedent, if those acts are done 
in the course of the attempt to commit the 
offence, are done with the intent to commit 
it, and done towards its commission. 

There can be no doubt in our opinion that 
Raghunath went far beyond the stage of 
preparation-indeed but for the fact that the 
Sub-Inspector had not actually been dee 
ceived the offence would have been complete. 
We can see no reason why in these circum- 
stances Raghunath should not be convicted 
under s. 420 read with s. SIl of the I. P. 0, 
We have shown that the question of the 
accused's guilt is not affected by the know- 
ledge of the Sub-Inspector in regard to the 
accused's intentions. The accused was not 
aware of the Sub-Inspector’s knowledge and 
there can be no doubt that he did attempt 
to cheat the Sub-Inspector by dishonestly 
deceiving him and inducing him under such 
deception to hand over the notes to him. 

We accordingly allow this appeal, set 
aside the order of acquittal and convict 
Raghunath alias Ram Singh of the offence 
charged under s. 420 read with s. 511 of 
the I. P. 0. 


Raghunath admitted that he had been 
ae 15 Bom, LR 568; 20Ind, Cas. 593; 14 Or. L J 


(8) 15 A 173; A W N 1893, 71. 
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previously convicted of an offence under 
8. 420 of the I, P. O. in 1937 and sentenced 
to one year’s rigorous imprisonment. He is 
therefore liable to enhanced punishment 
under s. 75, We consider that a deterrent 
sentence is called for in the present case. 
We accordingly sentence him to undergo 
three years’ rigorous imprisonment. 
GA . Appeal allowed. 


CALCUTTA HIGH COURT 
Appeal No. 65 of 1938 
May 29, 1910 
R. C. MITTER AND MOHAMED 
ArBam, Jd, 
Moulvi BAZLAR RAHMAN CHOUDHURY 
—ÅPPELLANT 
versus 
COMMISSIONER or WAKFS, BENGAL 
AND OTHBRS—RESPONDENTS 

Court Fees Act (VII of 1870), as. ? (v) (a), 12 (1) 
~S. 7 (v) (a), explained—Conclusion of Court as to 
amount of net profit in year preceding institution 
of suit ia conclusive and cannot be challenged in 
appeal. 

If the Court sees reason to think that the amount 
of net profit stated by the plaintiff in his valuation 
statement had been wrongly estimated then it is to 
proceed to make inquiries on the two heads mention- 
ed in the concluding portion of sub-cl. (a) of suba 
s. (g) ofs 7, Court Fees Act. It must proceed to 
ascertain (1) the net profits ofthe land, building or 
garden as the casa may be in the year immediate- 
ly preceding the presentation of the plaint ; and (2) 
ita market value. Ifthe net profits are not readily 
ascertainable or assessable it is to ascertain the 
market value, but if the net profits are readily as- 
certainable or assessable it is under the obligation 
to direct its inquiry on both the heads—on the 
market value also. It can then only require addi- 
tional court-fee to be paid, (if payable) on the lower 
of the two figures arrived at such inquiry. It may 
be that the amount of net profits may be acriterion 
for the market value. A capitalized value of the 
net profits may give the market value. But that is 
not the only method of determining the market value. 
If the Courtadopts this method for ascertaining the 
market value it will have to determine on the evi- 
dence the number cf years" purchase by which the 
amount of profits isto be multiplied. The statu- 
tory number, fifteen, mentioned in s. 7 (v), Oourt 
Fees Act, cannot be adopted without such evidence 
[p. 265, col. 2.) 

If the Court comes tv the conclusion that a certain 
amount is the net profits in the year immediately 
preceding the institution of the suit for the purposes 
of determining the amount of court-fees that finding 
would be conclusive and not liable to be challenged 
in appeal, [p. 266, col. 1.] 


A. from the original decree of the Sub: 
Judge, 2nd Court, Chittagong,idated Noveme 
ber 6, 1937, . 

Messrs. Nirmal Chandra Chakravorty, 
Satkari Chatterji and Abdul Alem, for the 
Appellant, 
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Messrs." Ramaprosad Mukherjea, Naren 
dra Kumar Das, Durgesh Prosad Das and 
Abdul Qasem II, for the Respondents. 


Judgment.—The question in this appeal 
is whether a legal demand has been made 
upon the plaintiff to pay the sum of 
Rs. 2,175 as Additicnal courtefees. If the 
demand is a legal one the order bor rejec- 
tion of the plaint passed by the Court 
below cannot be re-opened, If however the 
said demand was not a legal one the order 
cannot stand. Two jotes held under the 
Govt. fell into arrears. A sale was held by 
the Govt. under the provisions of the 
Public Demands Recovery Act. There be- 
ing no bidders the Govt. purchased each 
of the jotes at one pice. Thereafter the 
Gcvt. settled the said jotes with Obaidul 
Haq Ohowdhury. The plaintiff's case is 
that the original settlement holder under 
the Govt. one Fateh Ali Chowdhury, had 
created a wagf of those two jotes long time 
ego, that the sale by the Govt. had not 
affected the waaf because Jariman Bibi, 
the widow of Fateh Ali Chowdhury against 
whom certificate proceedings had been taken 
had not been made party therein as mut- 
walt of the wagf. The plaintiff on the 
allegation that he is interested in the 
waqf in the sense that he is a worshipper 
of the mosque and the manager of the 
waqf estate has instituted this suit. He 
made the Secretary of State principal defen- 
dant No. 1 and the Commissioner of Waafs, 
Bengal, a pro forma defendant, Later on 
the Commissioner of Waqf was on his own 
application transferred as a co plaintiff, 
Obaidul Huq Chowdhury was later on 
added as a principal defendant and Jari» 
man Khatun widow of Fatehali Chowdhury, 
was made a pro forma defendant, In prayer 
No. 1 he prayed for a declaration that the 
properties were waqf. In prayer No. 2 he 
asked for a declaration that the certificate, 
sale was fraudulent collusive, ultra vires and 
illegal and as such liable to be set aside. In 
prayer No, 3 he asked for a declaration that 
the waqf had not been affected by the certi- 
fiacte sale and that the Secretary of State 
and Obaidul Huq Chowdhury had not 
acquired any right on the basis of the 
certificate sale. In prayer No. 4 he prayed 
for recovery of a portion of the proper- 
ties in suit in respect of which he ad- 
mitted dispossession. In prayer No. 6 he 
stated that if itetranspired that the mutwalt 
had been dispossessed from the rest of 
the suit lands he may be given -a decree 
for recovery of possession of that also. 
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ya No. 7 was a prayer for mesne pro- 
ta. ; 

We need not consider in this appeal the 
other prayers made in the suit, one of 
them being a prayer for specifice perform- 
ance on the basis of an alleged contract 
said to have been made by the Secretary of 
State with Jariman Khatua for re-settle- 
ment of the lands in consideration of a pre» 
mium of Rs. 9,786. In para. 19 of, the 
Plaint as originally filed the plaintiff valu- 
ed the subject matter at Rs. 2,100 for 
purpose of jurisdiction. He also admitted 
that ad valorem court fees were payable 
on a valuation in terms of s. 7 div) (c) and 
s. 7 (v) (a) a Oourt Fees Act. He stated 
the market value of the subject-matter to 
be 6 pies only, the amount at which tbe 
Secretary of State purchased the properties 
at the certificate sale. With the plaint 
he filed a statement giving particulars of 
valuation required to be given in terms 
of the notification issued by the Govt. 
under the provisions of s. 8 (a), Court 
Fees Act. Those particulars relate to valuas 
tion under s. 7 w). He stated in those 
particulers that the annual net profits of 
the year immediately preceding the insti- 
tution of the suit was Rs, 56-2-0 in respect 
of the lands of Sch. 1 and Rs. 17-2-0 in 
respect of the lands of Sch. 2, The net 
profit according to him of the lands ia 
suit in the year preceding the institution of 
the suit was Rs. 1,098-12-0. He then stated 
that as the market value however was 6 
pies only be was required to pay court-fees 
upon that amount under the provisions of 
s. 7 (v) (a), Court Fees Act. He accord- 
ingly stamped his plaint with a court-fee of 
6 annas only. On the day the plaint was 
presented the sheristadar submitted a report. 
He stated that the price at which the Govt. 
purchased the property at the certificate 
sale, namely 6 pies, cannot be taken as 
the market value of the subject-matter, He 
calculated couri-fees apparently on the 
capitalised value of the net profits stated 
by the plaintiff in his valuation statement 
His recommendation tothe Court was that 
the court-fee was short by Rs, 127-2-0, 

This report was made to the Court by 
the sheristadar on January 15, 1937, the 
day on which the plaint was presented to 
him. On the same date the Court asked the 
plaintiff to stow cause why the plaint should 
not be charged with additional court-fees. 
On January 25, sfollowing the plaintiff ap- 
peared and showed cause. It appears that 
before the Court did pass final orders the 
plaintiff amended his plaint and accepted . 
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the position that he was liable to pay 
court-fees on the amount of Rs. 1,098-12-p. 
He accordingly paid a further court-fees 
stamp of Rs. 1272-0 as required: by the 
sheristadar in his report. Thereafter sum- 
monses were issued upon the defendants. 
They entered appearance and raised the 
question which was made the subject-matter 
of issue No, 1 that the court-fees paid on the 
plaint were still insufficient. The Court 
found that an ad valorem court-fee on 
Rs, 9,786 was required for the relief for 
specific performance. It required the plain- 
tiff to putin a further sum of Rs. 750 as 
court-fees ondhe basisof the said prayer. 
That was done and there is no’ further 
question with regard to this order which 
was made by the learned Subordinate Judge 
and which has been accepted, by the plain- 
tiff by putting a further court-fee stamp 
of Rs, 750. The learned Subordinate Judge 
then took up the question as to whether in 
the valuation statement the plaintiff had 
assessed the net annual profit correctly. 
The net annual profit estimated by the 
plaintiff was as we have already stated a 
sum of Rs, 73-40, The learned Judge held 
that the said assessment was absurd ap- 
parently because from the valuation states 
ment it appeared that the subject-matter 
of the suit comprised an area of 762.9 
acres of land, He accordingly took up the 
question as to what was the correct net 
profit of the land in suit in the year pre- 
ceding the institution of the suit. He came 
tothe conclusion that the net profit was 
Rs. 4,000. He thereafter stated that court- 
fees will have to be calculated on a sum 
obtained by maltiplying the said sum by 
15, that is to say on the valuation of 
Rs. 60,000. He accordingly passed the fole 
lowing order: 

“Court-fees payable according to para. 7 (v) 


Court-fees Act would be upon Rs. 60,000, viz., 
Rs. 2,175. 


He allowed the plaintiff to put in the 
deficit amount on or before September 27, 
1937. That amount was not ultimately paid 
with the result that by his order dated 
November 6, 1937, the plaint was rejected. 
It is against this order that the present 
appeal has been filed. The whole question 
is whether the demand of Rs. 2,175 in the 
shape of additional court-fees was a legal 
demand or not, For the purposes of deter- 
mining this question we will have to cone 
strue the provisions of s. 7 (v) (a), Court 
Fees Act. The relevant portion of s, 7 runs 
as follows: 

. The amount of fee payable under this Act in the 
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suits next hereinafter mentioned shall be cbmputed 
as follows : 

(v) In suits for possession of land, buildings or 
gardens: 

(a) According to the value of the subject-matter 
and such value shall be deemed to be fifteen times 
the net profits which have arisen from the land, 
building or garden during the year next before the 
date of presenting the plaint, or if the court sees 
reason to think that such profits have been wrongly 
estimated fiféeen times such amount as the Court 
may assess assuch profits or according to the mar- 
ket-value of the land, building or garden which; 
ever is lower. 


Sub-cl, (b) of sub-s, (v) contemplates a 
case where such net profits are not readily 
ascertainable or assessable or where there 
are no such profits. In such cases, the Court 
is given the jurisdiction to ascertain the 
market value and to demand courtefees on 
the said market value if it had reason to 
think that the profits mentioned by the 
plaintiff in the valuation statement required 
to be filed under the notification issued in 
pursuance of the powers reserved by the 
Local Govt. in s, 8-A of this Act is low. Sub» 
cl, (b) does not provide for the other case 
where the market value may not be readily 
ascertainable. Our view of sub-s, (v) of 8, 
7, Court Fees Act, is this: that where the 
amount of net profit stated by the plaintiff 
in his valuation statement is accepted by 
the Court the matter ends. But if the 
Court sees reason to think that such profit 
had been wrongly estimated then it isto 
proceed to make inquiries on the two heads 
mentioned in the concluding portion of sub- 
cl. (a) of sub-s. (w) of s. 7, Court Fees Act. 
It must proceed to ascertain (1) the net pro- 
fits of the land, building or garden as the 
case may be in the year immediately preced- 
ing the presentation of the plaint; and (2) 
its market value. If the net profits are not 
readily ascertainable or assessable it is to 
ascertain the market value, but if the net 
profits are readily ascertainable or asses- 
sable it is under the obligation to direct 
its inquiry on both the heads—on the mare 
ket value also, It can then only require 
additional court-fee to be paid, (if payable) 
on the lower of the two figures arrived at 
such inquiry. In the case before us the 
Court has not done so. It has only ascer= 
tained the amount of net profits but has 
not recorded any finding on the market 
value. It may be that the amount of net 
profits may be a criterion for the market 
value. A capitalized value of the net pro. 
fits may give the market value. But that 
is not the only method of determining the 
market value, If the Court adopts this 
method for ascertaining the market value 
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it will have to determineon'the evidence 
the number of years’ purchase by which 
the amount of profits is to be multiplied. 
The statutory number, fifteen, mentioned 
in 8. 7 (v). Court Fees Act, cannot he adopted 
without such evidence. Wehave now to 
construe the provisions ofs. 12 (1), Court 
Fees Act. That section says: 

“Every question relating to valuation gor the pur- 
pose of determining the amount of any fee charge- 
able under this chapter on a plaint or memorandum 
of appeal shall be decided by the Court in which 
such plaint or memorandum as the case may be is 
filed and such decision shall be final as between the 
parties to the suit". 


In our judgment if the Court comes to 
the conclusion that a certain amount is the 
net profit in the year immediately preceding 
the institution of the suit for the pur- 
poses of determining the amount of court- 
fees that finding would be conclusive and 
not liable to be challenged in appeal. On 
this principle the finding that Rs. 4,000 is 
the net profit forthe relevant years can- 
not be challenged before us. That has be- 
come final. If the Court had further in- 
vestigated the question of market value 
and had arrived at a certain figure that 
figure could not also have been challenged 
before us, This only is the effect ofs. 12(1). 
It does not prevent to adjudicate upon the 
question raised before us. The Court hes 
not determined the last mentioned amount, 
viz, the market value of the property. As 
that amount was not determined the Court 
was not rightin determining the court-fee 
assessed on the figure of Rs, 60,000 arrived 
at by multiplying the net profits assessed 
by 15 times in accordance with the statu- 
tory provisions contained in s, 7 (v) (e). If 
the market value is less than Rs. 60,000 the 
plaintiff is under the obligation of paying 
courtefees on the lesser amout. Jf the mar- 
ket value on investigation turns out to be 
more than Rs. 60,000 than and and only in 
that case he could be asked to pay addi» 
, tional court-fees on the sum of Rs, 60,000. 
Inasmuch as the market value has not been 
determined by the Court, the Court was not 
right in demanding the additional court- 
fee of Rs. 2,175 from the plaintiff at that 
stage, Its demand was premature. Its order 
for rejection cannot therefore stand. 

We accordingly set aside that order and 
Temand the case to the lower Court for an 
investigation as tothe market value of the 
properties in suit. On this point the Court 
will allow the perties opportunity to adduce 
further evidence. It would also be open to 
the Court to proced under the provisions of 
8. 8 (d), Court Fees Act. The amount of net 
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profits for the year immediately preceding 
the suit as assessed by the Oourt (Rs. 4000) 
must be taken to be final so far as these 
proceedings are concerned, The appellant 
must get costs of this appeal from the 
appearing defendants-respondents, hearing 
fee being assessed ab three gold mohurs. 

8. Case remanded. 


reed 
e 


_ OUDH CHIEF COURT 
Oriminal Reference No, 8 of 1940 
August 8, 1910 
Zis-UL Hasan AND YORKE, JJ. 
CHANDRIKA PRASAD—OompLatnant— 
APPLIOANT 
VETEUS 

S. MOHAMMAD JAFAR—Opposirg PARTY 

Criminal Procedure Code (Act V of 1898),ss. 439, 
438—Order of acquittal—Revision against—Inter- 
ference. : 

The High Oourt will not, on an application in 
revision against an acquittal, treat the case before it 
as & case of appeal. It will not be prepared to 
interfere unless there are exceptional matters com- 
pelling it to do so, as for, example where the Magis- 
trate does not appear to have exercised an impar- 
tial judicial mind in considering the evidence, 
where he has entirely left evidence out of conside- 
ration or has relied upon evidence which is not to- 
be found on the record. It is goingtoofarto say 
that the High Court must accept loyally the find- 
ings of facts of the trial Oourt or the lower Appel- 
late Court, as the case may be, but at the same time 
it is obvious thatthe power to interfere is ons to be 
exercised most sparingly and only when there ap- 
pears to have been a miscarriage of justice or a 
perverse and unreasonable decision. The High Court 
cannot be asked to set aside the order of acquittal 
and direct a re-trial merely on the ground that it 
would take a different view of the evidence from 
that which has been taken by the Magistrate who 
tried the case and had the witnesses before him, (p, 
269, cols. 1 & 2.] 

{Cass-law discussed.) 


Cr. Ref. made by the Additional Sessions 
Judge of Kheri. 

“Dr. J. N. Misra, for the Applicant. 

Mr. Nasirullah Beg, for the Opposite 
Party. 

Judgment.—This is a reference made 
by the Additional Sessions Judge of Kheri 
under s, 438 of the Criminal P. O. recom- 
mending that this Court should set aside 
an acquittal by a Magistrate on charges 
of embezzlement and convict and punish 
the accused in respect of one of those 
charges, The recommendation is obviously 
mistaken in one respect in view of the 
provisions of sub-s, (4) of s. 439 of the Ori- 
minal P. O. which provides that “nothing 
in this section shall be deemed to authorise 
a High Court to convert a finding of acquit- 
tal into one of conviction.” The recom- 


i 
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mendation which the learned Additional 
Sessions Judge should have made, and 
which we treat him as having made, is 
that his Court should set aside the order 
of acquittal and direct that the accused 
be tried by some other Court on the charge 
in respect of which the recommendation is 
made, 

The case out of which this application 
has aisen was a private prosecution by a 
servant of the Isanagar estate under the 
direction of the talugdar the Raja of 
Isanagar, of the opposite party Syed Moham- 
mad Jafar on three charges of embezzle- 
ment the Grst in respect of a sum of 
Rg, 2736-0 said to have been drawn by 
the accused for payment by money order 
to one Mst. Adya Bai, a guzaradar, (2) in 


respect of Rs. 321-80 and „Rs. 70-6-0 said | 


to have been drawn for payment to the 
Newal Kishore Press and (3) in respect of 
a sum of Rs. 140 drawn for payment to the 
complainant Chandrika Prasad of which it 
was said that Rs. 40 had been embezzled. 
The learned Magistrate who tried the case 
very carefully and discussed the questions 
which had to be decided at some length 
acquitted the opposite party in respect of 
all three charges. 

The learned Additional Sessions Judge 
on an application in revision on behalf of the 
complainant against this order of acquittal 
has discussed all three charges but has 
made no recommendation with regard to 
charges Nos. 2 and 3, In regard to charge 
No.1 he is of opinion that the charge could 
not be maintained in respect of Rs, 30 
out of this sum of Rs. 273-60 but he con- 
sidered that the charge was established in 
respect of Rs. 243 and he has accordingly 
made g reference to this Court, . 

The first question which has been raised 
before us and which has to be considered 
is the question of the jurisdiction of this 
Court to interfere in revision with a judg- 
ment of acquittal and order a re-trial. 
Learned Counsel for the opposite party 
Syed Mohammad Jafar contends thai even 
if it cannot be said that a High Court 
has not got jurisdiction to order a re‘trial 
on acase coming before it under s. 439 of 
the Oriminal P. O., whether on the appli- 
cation of a private party or a reference by 
a District Magistrate òr Sessions Judge 
nevertheless to set aside an acquittal and 
direct a re-trial is practically tantamount 
to expressing the opinion that the evidence 
on the record justifies a conviction and 
directing the Court below to re-consider 
that evidence in the light of the cpinion 
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expressed by this Court. He woutd, there- 
fore, maintain that such an order really 
comes within the condemnation of subss. (4) 


of s, 439. 

In this connection he has referred to 
several cases. In Ma Nyen v. Maung Chit 
Hpu , A. I. R. 1929 Rangoon, 321) (1), it was 
held that . 

“the High Court interfering in revision may set 
aside an order of acquittal and direct a re-trial 
owing to non-recording of evidence or improper re- 
cording of inadmissible evidence but where thére 
is no question of evidence having been erroneously 
omitted or of evidence having been erroneously re- 
corded and the High Oourt is asked tohold that 
on the evidence the accused ought not to have been 
acquilted noorder directing a re-trial can be made. 

A similar view was taken by Sir Louis 
Stuart in a case of this Court. Kalka Pra- 
sad v. Niranjan Singh (2), in 1926 when he 
held that 

“it is ordinarily not open to a private person to 
have an acquittal set aside in revision and it is 
doubtful whether it is open toa High Oourt in 
revision to set aside an acquittal and directa re- 
trial,” 

That case was not reported atthe time 
but was quoted before a Bench of this 
Court in 193land was then reported in. 
80, W.N., (2), at p. 1336. The decision 
of the Bench before which this appears to 
have come is reported as Girdhariji Singh 
v. Jitendra Mohan Singh, (8 O. W. N. 
1333) (3), in which a different view was 
taken, namely, that 

“in a cage of acquittal it is within the competency 
of the High Court to entertain an „application for- 
revision atthe instance of a private complainant . 
despite the fact that Govt. has declined to institute 
an appeal and to interfere, should it see fit, in the- 
matter to the extent of setting aside the order of 
acquittal and directing a re-trial.” 

The Bombay High Court has not fol- 
lowed the view taken by Sir Louis Stuart 
in the case referred to above but has held 
in Emperor v, Rameshwar Harnath, (I. L. 
R. 54 Bombay, 564) (4), that 

“the High Oourt has jurisdiction to entertain ap- 
plications in revision against orders of acquittal’ 
under s. 439 of the Oriminal P, O., although as a 
matter of practice and policy it will not interfere 
with such orders at the instance of a party other 
than the Local Govt. except on some very broad: 
ground of the requirements of public justice.” 

In three cases of this Oourt decided by 
Mr. Justice Nanavutty and reported in 
King Emperor v. Mr. B.A. Peters, (110. W, 


(1) A IR 1929 Rang. 321; 120 Ind. Oas. 912;7 R 
538; 31 Or. L J 186; Ind. Rul. (1930) Rang. 80. 

(2)80 W N 1336. 

(3) 80 W N 1333 (1336); 136 Ind. Oas. 249; A IR. 
1932 Oudh 31; 33 Or. LJ 280; Ind,.Rul, (1932) Oudh 
105; (1922) Or. Oas. 63. 

(4) 53 B 564; 119 Ind. Cas. 643; 31 Bom. LR 529; 
A I R1929 Bom, 306; 30 Or. L J 1063; Ind. Rul 
(1929) Bom. 515, 
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M. 717) 5), Dulare v. Mst. Sundaria, (11 
‘O. W. N. 718) (6) and Bhola Prasad v. Mst. 
Ram Dulary (Dulari) 110. W. N. 719) (7), 
the view was expressed that an application 
in revision or a reference made on such an 
-application must be founded on an accept- 
ance of the findings of fact of the trial 
Court that is such an application or refer- 
ence can cnly be made ona poiné of law. 

e are not satisfied that this is a sound 
view and in fact it is not supported by any 
other authoriby. 

The learned Additional Sessions Judge 
himself referred to a number of cases re- 
ported in 10 O, W. N. In Rama Muri, 
Professor, K. v. Jai Indra Bahadur Singh, 
‘Thakur, (100. W. N., 345) (8), it was held 
by Raza, J. that 

“the High Court has jurisdiction unders 439 of the 
Criminal P, O. to entertain an application in revi- 
sion of an order of acquittal when the Orown has 
preferred ro appeal, but the High Oourt would not 
Move in such a cage, unless there is some glaring 
defect either in the procedure or in the view of the 
evidence taken by the Court below.” 

Further on it is said that 

“the Court asa rule.will not go into the evidence 
save in exceptional cases, as where the judgment of 
the facts is manifestly wrong and grossly and pal- 
pably unjust ; otherwise, though there is no right of 
appeal, an appeal might in effect be admitted in 
ey case in the guise of an application for revi- 

There is a great deal of force in these 
remarks, 

Again in another case King Emperor v. 
Mohammad Indris,(100. W. N., 788) (9), 
the same learned Judge held that the High 
‘Court would refuse to consider questions 
of fact in revision where it could not be 
-said that the findings of the Sessions Judge 
are perverse, illegal or un warranted. 

Again the same learned Judge in the 
case in Mendhai Lal v. Beni Madho, (10 
‘O. W. N. 999) (10), held that 

“in Oudh itis a well-established practice that the 
Court is loath to interfere in cases of acquittal and 
the power of interference is exercised if it is proved 
“without any doubt, not only that the accused person 


(5) 11 O W N17; 155 Ind, Cas. 724; A IR 1934 
-Oudh 276; (1934) Cr, Cas, 773 (I): 36 Or. L J 842; 
7 R O 616 (2). 

(8) 11 O W N 718; 155 Ind. Cas, 726(1);A I R 
1934 Oudh 278; (1934) Cr. Cas. 774; 36 Or, L J 838 
(),7 RO 616 (1), 

(7) 11 0 W 719; 149 Ind. Oas. 384; 6 R O 554; 
35 Or. LJ 951, A I R 1934 Oudh 280; (1934) Or. 
Cas.776. 

(8) 10 O W N 345; 143 Ind. Oas. 852; AI R 1933 
‘Oudh 257; (1933) Or, Oae. 562; Ind. Rul, (1933) Oudh 
215; 34 Or. L J 661, 

(9) 10 O W N 788; 144 Ind, Cas, 262 (1; A I R 
1933 Oudh 279; Ind. Rul. (1933) Oudh 228; 340r. L 
J 748; (1933) Or. Cas, 604. 

(10) 100 W N 999; 146 Ind, Cas, 523(1); 6R O 
270; 35 Or. LJ 416, 
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is guilty, but that he has been acquitted on unreason- 
able grounds.” 

Another learned Judge of this Court in 
Banke Lal v, Maiku, 100, W, N. 1037), 
(11), held that 

“the High Court will not, except perhaps in very 
special circumstances interfere on an application 
for revision by a private person with an order of 
acquittal.” s. 

Learned Counsel for the opposite party 
has relied finally cn the case of Emperor 
v. Ganpat Asaraji, (A.J. R. 1933 Nagpur 
259) (12), in which it was held that 

“when the Local Govt. has not preferred an ap- 
peal under s, 417, the High Oourt ought not to in- 
terfere in revisionon a reference under 8. 438, by 
the District Magistrate, where it cafinot do so with- 
out practically hearing the case on the evidence." 

With respect we are of opinion, that there 
isa great deal to be said for this view, 

Dr, Misra supporting the reference has 
referred toa number of cases in which it 
has been held that the Court hasa power 
tointerfere, but we do not think that these 
cases really take the matter very much 
further, He referred among other cases to 
Nand Ram v, Khazan, (19 A, L. J. R., 589) 
(13), in which it wag held that 

‘the jurisdiction of the High Court to revise an 
order of acquittal and direct a re-trial should be 
exercised only in exceptional cases and with caution 
It should only be done in cases where the alleged 
offence is ofa serious character and a Judge comes 
to the opinion that there has been a miscarriage 
of justice where for instance the lower Court has 
misquoted the evidence, or where having evidence 
before it which prima facie is reasonable and cre- 
dible the Judge of that Oourt gives no grounds 
whatever for rejecting it and does not satisfactorily 
review it,” 

Similarly in what is perhaps the most 
recent case of this Court quoted to us 
Ram Dayal v. Mata Din, (1937 O. W. N. 
231) (14), it was held by one ofthe meme 
bers of the present Bench that "ordinarily 
the High Oourt will not interfere with an 
order of acquittal especially in a case under 
s. 323, I. P. ©. but it will interfere when 
the trial Magistrate has acquitted the accuse 
ed owing to a wrong view of the law. 

Another case of the same kind is the 
case of Surendra Nath Singha v. Janaki 
Nath Ghose, (I. L, R. 53 Oal., 471) (15), the 
headnote in which runs : 

(11) 10 O W N 1037; 146 Ind. Oas. 638; A I R 1933 
Pada nhs (1933) Or. Cas. 1315; 6 R O 159 (2); 35 Or. 

(12) A IR 1933 Nag. 259; 146 Ind. Cas. 332; (1933) 


ae Oas, 930; 6 R N 88; 35 Or. LJ 28; 29 NL R 


5. 
Pe) 19A LJ 589;61 Ind. Cas, 161; 42 Or, LJ 


7. 

(14) 1937 O W N 281; 166 Ind. Oas. 987 (1); 1937 
OL R 82,9 RO 352; 38 Or. L J 329; A I R 1937 Oudh 
(15) 530 471; 98 Ind. Cas. 527; AI R1926 Osl. 
945; 27 Or, L J915. 
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“where the Magistrate acquitted the accused, on 
a charge of rioting with the common object of tak- 
ing possession of the complainant's land and assault- 
ing his durwans, without coming to a finding on 
the question of possession. : 

Held, that the judgment was not a satisfactory 
one, as the Magistrate should have arrived at a 
proper decision on the point and that the order of 
acquittal must be set aside and a re-trial ordered.” 

In that case the Magistrate had failed 
to come to a decision on a point which 
went eto. the root of the whole case, and 
therefore a re-trial was ordered. 

We have been referred to two other 
cases of the Calcutta High Court. In Shaikh 
Bagu v, Raika Singh, (18 O. W. N. 1244) (16) 
the trying Magistrate had completely failed 
to take into consideration a portion of the 
evidence and it was held that he had failed 
to deal with the case before him with judi- 
cial care and impartiality. Mence the order 
of acquittal was set aside and re-trial order- 
ed, 

Similarly in Satish Chandra Das vy, 
Chinta Haran Saha, (A. I. R. 1938 Cal. 613) 
(17), it was held that 

“the High Court has power to interfere in revi- 
sion with an appellate judgment of aquittal, and 
that power should besparingly exercised, it would 
be wrong to refuse to exercise it in cases where 
there hag been 8 failure of justice by reason of the 
Appellate Court not having brought a judicial mind 
to bearupon the evidence,” 

The upshot of the whole matter would 
seem to be this that this Court will not 
on an application in revision against an 
acquittal treat the case before it as a case 
of appeal. It will not be prepared to inter- 
fere unless there are exceptional matters 
compelling it to do so, as for example where 
the Magistrate does not appear to have 
exercised an impartial judicial mind in 
considering the evidence, where he has 
entirely left evidence out of consideration 
or has relied upon evidence which is not 
to be found on the record. Itis going tco 
far to say that the High Court must accept 
loyally the findings of facts of the trial 
Court or the lower Appellate Court, as tke 
case may be, but at the same time it is 
obvious that the power to interfere is one 
to be exercised most sparingly and only 
when there appears to have been a miscare 
riage of justice or a perverse and unteason- 
able decision. We are of opinion, that in 
the present case what we are being asked 
todo really isto set aside the order of 
acquittal and direct a re-trial merely on 
the ground that we should take a different 
view of the evidence from that which has 

(16) 18 O W N 1244; 26 Ind. Oas. 170; 15 Cr, L J 
722; A I R 1915 Cal. 235. É 

(17) A I R 1938 Cal. 613; 178 Ind. Oas. 56; 67 OLJ 
571; 11 R O 316; 39 Or. L J 988; 43 O W N 25. 
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been taken by the learned Magistrate who 
tried the case and had tho witnesses before 
him. Had this matter come to us directly 
upon an application to this Court by the 
present applicant Ohandrika Prasad we 
should have given it a very short shrift, but 
in view of the reference madeto us by 
the learned Additional Sessjons Judge we 
have gone into the evidence at some length. 

Turning now to the merits of the case 
we think that the very first comment which 
must necessarily be madeis that the very 
length of the argument by which it has 
been necessary for learned Caunsel sup- 
porting the reference to endeavour to con- 
vince us thatthe opposite party has been 
wrongly acquitted is itself an indication 
that allthat we are being asked to do is 
to take a different view of the facts merely 
because a different view of the facts is 
possible and not because that different 
view of the facts is so convincingly the 
Tight view that we must necessariiy accept 
it. (After fully considering the facts and the 
evidence their Lordships proceeded thus). 
On a full consideration of the facts which 
have been put before us by learned Couns 
sel we are satisfied that the prosecution 
in this case did not come into Court with 
clean hands. Ths conduct of the Raja, the 
conduct of Roshan Lal and the behaviour 
of Lachhmi Narain coupled with the numer: 
ous facts to which our attention has been 
drawn amply justified the Magistrate in 
giving the accused Mohammad Jafar the 
benefit of the doubt, and in our opinion, this 
is not a casein which a recommendation 
should have been made to us to set aside 
the acquittal and orderare-trial. In point 
of fact we think that District Magistrates 
and Sessions Judges should make such a 
recommendation only in the clearest possible 
cases of errors of law or procedure or come 
pletely perverse and unreasonable judge 
ments, The learned Additional Sessions 
Judge would have been much better ade 
vised to leave the applicant to come to this 
Court himself with an application in revi- 
sion against the order of the learned Magis- 
trate, 

In our opinion, this is a reference which 
should not have made. We reject it and 
direct that the papers be returned to the: 
Court below. 

8. Reference rejected, 


270 
BOMBAY HIGH COURT 
Oriminal Reference No, 121 of 1939 
February 1, 1910 
Bravumont, O, J. AND SEN, J. 
EMPEROR—PROSECUTOR 
VETSUS 
NAROTTAM LALBHAI SHETH anp 
ANOTHER— A COCUSED 

Factories Act (XXV of 1934), s. 71—Gomplaint by 
-accused under s.71—Accused going into witness-box 
te prove hia complaint—Factory Inspector as com- 
paman in original complaint, tf can cross-examine 

im. 

When a complaint is lodged by an accused under 
s. 71, the Factory Inspector, as the complainant in 
“the original complaint, has a right, in the interests 
of justice, to cross-examine the accused when he 
_ goes into the witness-box to prove his own com- 
.plaint. The second complaint is merely a statutory 
defence to the first complaint, and where the accus- 
ed on the first complaint, elects to avail himself of 
:such statutory defence, and goes into the witness- 
box, the complainant on the first complaint is at 
-liberty to cross-examine him inorder toshow that 
the defence tothe first complaint is not well found- 
-ed. 117, Ind, Oas. 673 (1), explained, 


Or. Ref. made by the Sessions Judge, 
.Ahmedabad. 


Mr. B. G. Rao, Assistant Govt. Pleader, 
‘for the Crown. 


Mr, I. I. Chundrigar, for the Accused. 


Beaumont, C. J—This is a reference 
‘mide by the Sessions Judge of Ahmedabad, 
and it raises a question of procedure on a 
prosecution unders. 60 (b) (4) of the Factories 
Act, 1934. The learned Sessions Judge re- 
ferred the question to us because he thinks 
it is not free from doubt, and that it is de- 
sirable to get a decision. But Irather gather 
‘that his own opinion is not very strongly in 
favour of our accepting his reference. 
‘Government support the reference, which 
has rather surprised me, since I should have 
thought that it was to the public interests 
to oppose it, because, if we accept the refer- 
ence, I am satisfied that serious evasions of 
the Factories Act may follow. The point 
‘which arises is this. The accused is the 
-occupier of the Arvind Mills in Ahmedabad, 
-and he was prosecuted under s. 60, Factories 
Act, in respect of offences under ss. 37 and 
42, that is in substance for allowing work- 
men to work beyond the prescribed hours. 
The complaint against him was lodged by 
the Factory Inspector. The accused by way 
of defence lodged a complaint against the 
Assistant Spinning Master under s. 71 of the 
Factories Act. Section 71 provides as fole 
lows: 

.“71 (1). Where the occupier or manager of a fac- 
‘tory is charged with an offence against this Act, he 
shall be entitled upon complaint duly made by him 
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to have any other person whom he charges as the ac- 
tual offender brought before the Oourt at the time 
appointed for hearing the charge; and if, after the 
commission of the offence has been proved, the occu- 
pier or manager of the factory proves to the satisfac- 
tion of the Court: (a) that he has used due diligence 
to enforce the execution of this Act, and (b) that the 
said other person committed the offence in question 
without his knowledge, consent or connivance, that 
other person shall be convicted of the offence and shall 
be liable to the like fine asifhe were the occupier or 
manager, and the occupier or manager shall be dis- 
charged from any liability underthisAct.” e 

The question for our decision is whether, 
when a Complaint is lodged by an accused 
under s. 71, the Factory Inspector, as the 
complainant in the original complaint, can 
cross-examine the accused when he goes 
into the witness-box to prove his own com- 
plaints The effect of s. 71 is that when an 
occupier or manager is charged and the 
Inspector proves that an offence has been 
committed, a special statutory defence is 
open to the occupier or manager, which stae 
tutory defence involves his lodging a com- 
plaint against a third party which complaint 
has to be heared at the same time aa the 
original complaint., In a sense no doubt you 
have two complaints, but they are both in 
connexion with the same offence and they 
both have to be dealt with together. It was 
held by the Calcutta High Court in Govern- 
ment of Bengal v. J. A. Murray (1), that on 
the second complaint the occupier or mana- 
ger, (i. e, the accused on the first complaint) 
has to go into the witness-box to prove his 
complaint, and he is liable to be cross-ex- 
amined, although in that case the only actual 
decision was that he was liable to be crosse 
examined by the other person or persons who 
had been brought before the Oourt on his 
complaint; but the Court did not hold that 
the Factory Inspector was not entitled to 
crosseexamine the witness. 

In the present case the learned Magistrate 
allowed the Factory Inspector to cross-ex- 
amine the occupier, (4. e. accused on the 
first complaint), who had gone into the wit- 
ness-box on the second complaint, and I 
think the learned Magistrate was perfectly 
right. The learned Sessions Judge has re- 
ferred the matter to us because he feels a 
doubt about it, Hs suggests that the second 
complaint was an independent complaint 
and that the Factory Inspector was not a 
party to it; but, the learned Judge has lost 
sight of the fact that the second complaint 
is merely a statutory defence to the first 
complaint, and the accused on the first 
complaint, having elected to avail himself 

(1) 56 O 400; 117 Ind, Oas. 673; AI R1928 Cal 
aa e LJ 818; 32 O W N 922; Ind. Rul, (1929) 

al. . 
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«of such statutory defence, has thereby aban» 
«doned the privilge of not going into the wite 
ness-box, a privilege which otherwise he 
would have enjoyed as an accused person. 
Having gone into the witness-box, I can see 
no reason why the complainant on the first 
complaint should not be at liberty to cross» 
examine him ir order to show that the de- 
Kence to the first complaint is not well found- 
«æd. Unlessthe Factory Inspector has the 
wight of cross-examination, it is plain that 
jerious evasions of the Act may take place. 
Kt may be easy for the manager and occupier 
Ko get some underling to accept responsibi- 
Kity, and the underling, who is probably 
always a first offender, would get off lightly 
whilst the real culprit, who may be an old 
offender in this respect, would escape altce 
wether by a collusive defence, I think that 
Kin the interests of justice it is desirable that 
“he Factory Inspector should have the right 
Ko cross-examine a person whom he has 
sharged if that person chooses to go into the 
witness-box to set up a statutory defence, 
We, therefore, make no order on the refere 
nce. 
Sen, J.—I agree. 
8. Answer accordingly. 


SIND JUDICIAL COMMISSIONER’S 
COURT 


Miscellaneous Appeal No, 18 of 1938 
December 22, 1939 
Davis, J, O. AND WESTON, J. 
TEKOHAND NICHALDAS—Dergnpant 
No. J— APpPELLANT 


versus 
RIJHUMAL VIRUMAL AND ANOTAER—. 
PLAINTIFFS AND OTHRRES—DEFENDANTS 
Nos, 2 To 8—RESPONDENTS 

Hindu Law—Partition—Partition between brothers, 
shether effects partition between brothera and their 
mg~-Second appeal—Partition—Legal inference 
wom facts found is question of law. 

It cannot necessarily be said that ona partition 
tween two brothers, there is also a partition be- 
woen the brothers and their sons. 83 Ind. Cas. 418 
«), relied on. 

While the High Court will not interfere with find- 
ngs of facts in the lower Court, what is the legal 
ference to bedrawn from those facts is a question 
‘law and it can, therefore, consider and decide ques- 
ons of partition, For instance, the Appellate Judge's 
ading that the sons are necessarily separate from 
xeir father when the father separates from his 
cother is clearly a finding of law and clearly 
rong. 


Misc. A, against the judgment and decree 
assed by the First Olass, Sub-J udge, Shikar- 
ar, dated March 5, 1938, 


TEKOHAND NIOHALDAS v. RIJHUMAL viRUMAL (SIND) 271 
Mr. Dingomal Narainsing, for the 
Appellant. 


Messrs. Srikrishendas H. Lulla and M. 
A. Vaswani, for Respondents Nos. 1 and 2; 
and 6,7 and 8, respectively. 


Davis, J.C.—This is an appeal againat 
the judgment of the First Olass Subordi- 
nate Judge at Shikarpur, with appellate 
powers, setting aside the judgment of 
the Joint Subordinate Judge at Shikarpur 
and remanding “the case to it for trial 
under ite original number,” The suit was 
a partition suit brought by the minor son 
of Virumal, defendant No. 2 in the case, 
through his mother as next friend, and 


by the mother in her own right as 
plaintif No, 2. Plaintiff No. 2 is also 
the wife of defendant No. 2, and it is 


not. disputed that the plaintiffs lived with 
defendant No. 2 and were maintained by 
him at the time of the suit. The parties 
are Shikarpuris and the property in suit, 
a building, has been made the subject of 
several dealings between the parties since 
1912. There was a partition in 1912; 
there is an alleged oral partition tn 1915 
and there is an alleged partition of a 
limited nature in 1923. The plaintiffs, 
however, based their suit upon an oral 
partition as set out in para. 5 of the 
plaint. The date of the oral partition is 
not given with any precision, but that 
is no reason why the plaintiffs should 
not be bound by their pleadings; nor is 
the fact that the learned trial Judge has 
for very good reasons, found against this | 
partition, any reason why the plaintiffs 
should be permitted to change their case 
of their suit heard again as the learned 
Appellate Judge has directed. The trial 
Judge found that the partition of 1912 
was not a partition, so far as Tekchand 
and his son Virumal, the father of the 
minor plaintiff, was concerned, but was a 
partition between the two brothers, Tek- 
chand and his brother Chimandas only, 
and the learned Appellate Judge's view 
that on a partition between two brothers, 
there is a partition necessarily between 


the brothers and their sons, appears to 
us wrong. Reference to the judgment 
of the Privy Council in Hari Baksh v. 


Babu Lal (1), will show this to beso. 

The trial Judge has found against the 
oral partition somewhere about 1915, and 

(1) 5 L 92; 83 Ind. Oas. 418; A I R1924 P O 126; 51 
I A 163; 22A LJ 254; 3: M LT 70; 28 O W_N 953; 
20 L W 406; (1924) M W N 650; 26 Bom. L R 1108; - 
47 M LJ 938;1 LO 437; LRSA(PO) 113,100 & 
A LRE 1471; 1 O W N 536 (P 0O). 
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the learned Appellate Judge has not and 
could not, on the evidence, properly 
come to a different conclusion on this 
point. There remains only the partition 
of 1973 which was not a partition between 
Virumal, defendant No. 2, and his father 


Tekchand, defendant No. 1, who, it is to. 


be assumed, still remained joint, but was 
a partition between Virumal and his sons, 
other necessary parties being excluded. 
The trial Judge has found against this 
partition and the learned Aprellate Judge 
has not found against it. Had Łe done 
so, it would have been quite unnecessary 
for him to have sent the case back to 
the trial Judge to deal withthe case on 
its merite, because “the separation having 
been proved, he (the Subordinate Judge) 
was at liberty to decide as to when it 
took place.” The lower Appellate Oourt 
was a OCourtof facts; it had all the evi- 
dence on the record before it, and if it 
could find that there was a partition, it 
could also find when it took place. The 
reason, it appears to us, why the Appellate 
Judge did not find when the partition 
took place, was because on the evidence 
he could not doso. It appears to us there- 
fore a little unreasonable that the learned 
trial Judge should be directed to do what 
the Appellate Judge could not on the 
reccrd do himself and the learned trial 
Judge having carefully and industriously, 
and, in our opinion, correctly appreciated 
the evidence before it, we are quite at 
a loss to understand the order of the 
Appellate Judge. 

The family concerned in this suit has 
now become a numerous family, defen- 
dant No. 1 Tekchand being partly respon- 
sible for the increase. He is shown as 
aged 65, yet defendant No. § Biharilal 
aged four is shown as his son, while 
defendant No, 5 Moolomal aged 12 is his 
son, and defendant No. 7 Karmumal 
aged 20 is also his son. Virumal, Teke 
chand’s son, hes four sons, defendant 
No. 3 Dipomal, aged 7, defendant 
No. 4, Girdharilal, aged 5, defendant No. 9 
Bulomal, aged 3 who appear in the 
suit though their father Virumal as guardian 
ad litem, and Rijhumal, plaintiff No. 1, 
who appears through his mother as best 
friend. The fact that one minor son of 
Virumal appears as plaintiff through his 
mother as .best friend, while his father is 
alive and appears as guardian ad litem for 
. his three minor sons, has not been 
satisfactorily explained to us; nor why it is 
that Tekchand, the father of Virumal is 
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the appellant. It appears however it wa» 
the purpose of the minor plaintiff and hi 
mother and their advisers to allege « 
partition at a time most favourable te 
Rijhumal, that is, after the death o 
Dassumal, father of Virumal, though why 
one son Rijhumal should, be preferred te 
the other sons of Virumal again is no 
clear. It appears probable that this parti 
tion has behind it a motive other thar 
the mere separation of co-parceners ani 
their property, yet, if the partition be 
properly proved, weshould not be concerne 
with the motive, though motive in thir 
case, as in other cases, may be evidenci 
of some assistance in arriving atthe truth 

So far as the oral partition, on whic} 
the plaintiffe have based their claim, i: 
concerned, the learned trial Judge hat 
dealt quite adequately with this. The 
learned Advocate for the respondent» 
argued that whether a family had or hac 
not divided was asimple question of fac 
on which this Court in second appeal coule 
form no opinion. But while we do no 
interfere with findings of facts in the 
lower Court, what is the legal inference 
to be drawn from those facts is a question 
of law and many reported cases shor 
that the Judicial Committee have frequent]: 
considered and decided questions of partitions 
For instance, the learned Appellate Judge’: 
finding that the sons are necessaril: 
separate from their father when the fathe 
separates from, his brother is clearly » 
finding of iaw and clearly wrong. 8e 
far as this alleged oral partition, on which 
the plaintiffs rely is concerned, we muse 
take it that there are concurrent findings 
of facts of the two lower Courts that i 
did not take place, and on the fact 
found it appears to us clear that n» 
Court could have found in favour of thi; 
oral partition. If this family were to divides 
there is no reason to suppose that there 
would not be a document in writing 
When Tekchand divided from his brother 
in 1912, there was an award decre. 
Ex. 37, and when in 1923 Virumal purporte: 
to separate from his sons, there was anothe 
document, an award decree, Ex. 61. Ther. 
is no mention, as the learned Judg 
points out, either in the award Ex, 61 o 
the reference Ex. 67, as to this ora 
partition between defendant No. l anc 
defendant No. 2, There was no mutatio: 
in the Record of Rights, In the awar 
decree, Ex. 61, Virumal speaks of his one 
third undivided share while he is quit 
unable in evidence to give any detail 
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as to the value of the property in 1915 
or the share of each. Moreover, as the learned 
trial Judge points out, Nichaldas the father 
of Tekchand was to live in the suit 
property till hia death. That did not 
take place till 1926, Itis improbable that 
any partition would take place before 
that date. The rent notes and halalkhore 
cess receipts are also not in favour of this 
oral partition in 1915. 

We think therefore the learned Judge 
was amply justified in his finding that 
there was no oral partition, as alleged, 
in 1915, and the learned Appellate Judge 
has not and, could not find to the contrary. 
The plaintiff's case as based upon their 
pleadings fails. Butitis said that though 
the plaintiff's case as based upon the oral 
partition of 1915 or theregbouts fails, the 
plaintiffs are entitled to rely upon a 
partition on or about the year 1923 as 
based’ upon the reference and the award, 
Exs. 61 and 67, and the evidence that 
thereafter Tekchand by Ex. 60 purchased 
the one-third share in a shop from Virumal, 
this one-third share coming to Virumal 
in the partition between himself and his 
wife Sitabai and two sons Rijhumal and 
Matumal, as evidenced by the reference 
and the award, Exs. 61 and 67, and 
thereafter dealt with the shop as his separate 
property. 

Now Ex. 60 isa partition not between 
Virumal and his father Tekchand till 
then to be assumed joint for there was 
no oral partition in 1915, but a partition 
between Virumal and his two sons and 
his wife. Virumal was not competent to 
divide his undivided share with his sons 
nor do we think that the subsequent 
dealings of Tekchand with his shop as 
his own, sufficient to effect a valid 
partition. His son Karmumal, aged 20 in 
1933, was in 1923 aged ten, and should 
have been a party to the partition; his 
son Molomal was either boro or in his 
mother's womb; he also was entitled toa 
share as was the wife of Tekchand. 
We cannot therefore find that there was 
any valid partition in 1933, which was 
also not the plaintiff's case. As we have 
pointed out, the partition in 1912 was 
clearly a partition only between the two 
brothers Tekchand and Chimandas, and 
not a partition between Tekchand aad his 
sons. We think therefore that the learned 
trial Judge was right when he found no 
partition was proved, and that it was not, 
for the reasons he has given, ia the 
interests of the minor that there should 


190 - 35 & 36 


SUMITRA v, CROWN (NAG.) 


273 


be a partition. We therefore allow tha 
appeal with costs. In consequence, the 
order of the trial Judge is restored and the 
suit dismissed, 


8. Appeal allowed. 


—— aana 


NAGPUR HIGH COURT 
Oriminal Appeal No. 339 of 1939 
December 14, 1939 
Nryoat anv Grouse, JJ. 
Mst, SUMITRA w/o DAULAT POWAR-- 
APPELLANT 
versus 

OROWN—Obppositg PARTY 

Criminal Procedure Code (Act V of 1898), a. 342— 


Statement of accused under—Whether can be used 
against accomplice. 


The statement by accused under s. 342, Criminal 
P, O., cannot be used against his accomplices in the 
dock. 76 Ind. Cas. 1025 (2), followed. |p. 278, col. 1.] 

{Case-law revieved.) | 

Or, A. from the order of the Court of the 
Additional Sessions Judge, Balaghat dated 
October 23, 1939 in Sessions Trial No, 25 of 
1939, 


Mr, A. D. Sathaye, for the Appellant, 
Mr. W. R. Puranik, Advozate-General, 
for the Crown. 


Judgment. — Mst. Sumitra, Sainchi, 
Bhuska, Nanaji and Jangloo were tried in 
the Court of the Additivnal Sessions Judge, 
Balaghat, on the charge of murdering Mst. 
Sumitra’s husband Daulat. Taey were all 
found guilty of murder and sentenced to 
death to confirmation by this Ovari. 

Mst. Sumitra is the sister of the appellant 
Nanaji. She had been married to one 
Kashiram who divorced her on account of 
her bad conduct, She then married Daulat, 
the deceased, of Katangi by Pat, Sas lived 
with him for ten years and bore some 
children to him, Daulat all of a sudden 
disappeared since he was last seen on 
Wednesday July 19, 1959, at 4 p.m. by his 
neighbour Dayaram Sonar. Mst. Sumitra 
caused a report to be written and seat to the 
Police on July 25, 19334 through her brother 
Bhadu to say that Daulat had disappeared 
with some gold and silver ornaments and 
cash. That report is Ex. P-13 and it was 
sent to the Birsa Station House, 

On July 26, 1939, a report was made by 
the appellant Bhuska at the Birsa Station 
House to the effect that Daulat had been 
murdered at night while he was asleep by 
his wife Mst. Sumitra, Sainchi and Jangloo 
and that he was taken there by the appal- 
lant Nanaji to help in the murder but that 
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he declined. The dead body was buried 
in the same house. Then Sumitra handed 
over some ornaments to Nanaji instructing 
him to pay out of their sale-proceeds certain 
sums ag rewards to the assassins. 

On the ssme day on which the aforesaid 
report was received the Sub-Inspector went 
to the place of occurrence. While he was 
locking the house of Sumitra, she escaped 
from the village, He arrested Nanaji, 
Sainchi and Jangloo and the next morning 
(July 27) Sainchi produced a kardeda 
(Art. B) kangan (Art. O) Rs. 10, an axe 
(Art. D) and his dhott (Art. E); Janglco 

‘ produced his dhotis (Arts. F and G) and 
Rs. 9-4-0; Nanaji preduced gold talpa with 
chain (Art. H), gold aapak (Art. I) and 
Rs. 19 from under a heap of chaff. He 
also produced an axe (Art. J) and his dhoti 
(Art, K). Accused Sainchi pointed out the 
exact spot where Daulat’s corpse had been 
buried in the house. ‘The dead body was 
decomposed but the medical officer who 
made the post mortem examination was able 
to discover that the skull was fractured, that 
the 4th rib on the right side was broken and 
that the area of the chest was ecchymosed 
showing marks of contusions, 

On July 28, 19389, Mest. Sumitra was 
apprhended by Jagat Singh the Mukaddam 
of Bhadgaon, a neighbouring village and 
brought to Katangi. She produced a pick- 
axe (Art. L). i 

It was learnt that Nanaji had sold some 
ornaments to one Sahadin goldsmith, On 
enquiry it was found that Nanaji had sold 
three ornaments to him and that he in turn 
had sold two out of them to one Umrao 
Seth. These ornaments were seized from 
both. 

The record is devoid of any direct 
evidence against any of the appellants. 
The truth emerges from the statements of 
Sumitra, Ssinchi, Janglco and Bhuska made 
in the Court of the committing Magistrate 
and the Oourt of Session. The question 
which arises here is whether the statement 
made by a cco-accused confessing, partially 
or wholly, his guilt when examined under 
s. 842, Oriminal P. O., can be taken into 
consideration under s. 30, Indian Evi, Act, 
against the other accused, This point will 
be discussed in the sequel but since even 
the application of s. 30, Indian Evi, Act, is 
dependent on the existence of some sube 
stantive evidence against the accused, it 
would be necessary to review the evidence 
adduced against each of the appellants. 

Sumitra is the central figure. That she 
was a woman of fickle character is indicated 


' SUMITRA v. oRowN (NAG.) 


190 10 


by the testimony of Gopal (P. W. No. 4), 
Bhadu (P. W. No, 6), her brother, Kisna 
(P. W. No. 10), the Kotwar of the place 
Katangi and Kashiram (P, W. No. 13) her 
former husband. As against the evidence 
of the brother and her former husband, the 
vague negative statement of Tikaram (P, W. 
No. 14) that he had never heard about her 
misconduct is of but little wieght, One 
other witness Dayaram (P. W. Na 15), 
Sonar, who first stated that he had learnt 
nothing against her character had in the 
next breath to admit that it had been 
Tumoured that she had misbehaved with 
one Rupdas. This admission “is important 
coming as it does from one who was a next 
door neighbour of Daulat. It can therefore 
well be inferred that Sumitra was of a 
flighty nature,elacking in constancy and 
as suggested by the prosecution, she might 
have got tired of her second husband. Her 
conduct subsequent to the sudden dise 
appearance of Daulat, is highly significant. 
She had a false report, Ex. P-13, sent 
through her brother Bhadu (P. W. No. 6) 
on July 25, 1939 that Daulat had left the 
place with ornaments and cash. She also 
told Kisna (P. W. No. 10) Kotwar that 
Daulat had run away, and Dayaram (P. W. 
No, 15) her neighbour, that Daulat beat her, ` 
snatched away her jewellery and went 
towards Mahagaon. She produeed the picke 
axe (Art. L) as testified by Bhondudas 
(P. W. No. 9} and Madhav the investigating 
officer (P. W. No. 16). The Imperial Bero» 
logist declared it to be stained with human 
blood. Her absconding and subsequent 
apprehension are proved by Jagat Singh 
(P. W. No, 11) the Mukaddam of Bhadgaon 
and the investigating officer (P. W. No. 16). 
This body of evidence is reinforced by her 
own admission, made in her statements in 
the committal and the Sessions Court. She 
admitted in the committal Court that her 
husband had been murdered while he was 
asleep on a cot abd that after the murder 
she had gone to her brother Nanaji and 
handed over the ornaments as she was in 
need of money, She denied having mur- 
dered her husband but clearly stated that 
Bhuska, Sainchi and Jangloo had killed 
him and that the dead body had been 
buried in the houses. She admitted having 
produced the bloodstained pick-azxe. In the 
Oourt of Session however she sought to 
exonerate all except Bhuska who ‘was 
said to be the person that murdered 
and buried the corpse. She also added 
that Bhuska had committed an indee 
cent assault on her. She admitted having 
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made the false report, Ex. P-13, and 
the false statement tothe Kotwar to account 
for the disappearance of her husband. She 
while denying knowledge as to who actually 
committed the murder stated that she had 
after the murder handed over her ornaments 
to Bhuska as he demanded remuneration 
for himself and his two accomplices. She 
also admitted that she used to have 
domeatic quarrels with her husband Daulat. 
The foregoing evidence coupled with her 
admission incriminates her completely, Whe- 
ther or not she took a physical part in the 
murder, there is no room for doubt that the 
horrible deedewas perpetrated with her full 
knowledge and concurrence and that she 
bought the services of assassins with her 
gold and silver, Her conviction and sen» 
tence are perfectly sound. and must be 
affirmed. h 
Sainchi was the man who actually pointed 
out the spot where the dead body was 
buried. This evidence however loses much 
of its weight by reason of the fact that the 
place where the dead body was buried had 
already been indicated in the first informa- 
tion report and by the appellant Bnuska 
as stated by Bhadu (P. W. No. 6). He 
produced an axe (Art. D), dhoti (Art. E), a 
-silver kardoda (Art. B), silver kangan 
(Art. O) and Rs. 10 in cash. The axe 


(Art. Dj was not sent to the Chemical Exa- - 


miner but the dhoti (Art. E) was. He found 
5 minute bloodstains on the dhoti but the 
Imperial Serologist was unable to determine 
their origin as they were disintegrated, 
When the appellant Sainchi was, along with 
the other appllants, questioned as to the 
whereabouts of Daulat, he denied know- 
ledge of where he had gone, That denial 
is falsified by his admission made in the 
committing Magistrate's Oourt and con- 
firmed by him in the Oourt of Sessions that 
while Nanaji and Bhuska committed the 
murder he remained outside as he was asked 
to keep a watch. In the committal Oourt 
he stated that he had received kardoda and 
kangan from Nanaji and Rs, 10 from 
Bhuska but in the Oourt of Session he 
stated that he had received both the orna- 
ments and cash from Bhuska alone. There 
can be no doubt that this appellant 
participated in the commission of the crime. 

The appellant Jangloo produced Rs, 9-4 
and dhotis (Arts. F and G). dhoti (Art. G) 
bad two stains which were declared by 
the Imperial Serologist to be those of 
human blood. Like the other appellants, 
he; when questioned by the Police, denied 
knowledge of Danlat’s whereabouts, In 
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his statement in both the Courts below, 
he admitted the seizure of the two dhotis 
(Arts. F and G) from him. In the come 
mittal Court he stated that he had been 
taken by Nanaji, Bhuska and Sainchi to 
Daulat’s house and asked to kill Daulat 
for reward promised by his wife Sumitra, 
but as he refused to kill, he was asked 
to keep & watch which he did, Nanaji 
and Bhuska went inside the house and 
Sainchi and himself remained outside. They 
came out after 2 or 3 hours and declar- 
ed that they had killed Daulat. Thereon 
they all joined in burying the dead body. 
Nanaji, on the same night, handed over 
kardoda and kangan to Sainchi and paid 
the appellant Rs. 10 out of the sale pro- 
ceeds of the ornaments, In the Oourt of 
Session, he denies Nanaji having come to 
him with Bhuska and Sainchi and ex- 
plains the mention of his name by him in 
the committal Oourt as the result of a 
threat by the Police. On the same ground 
he withdrew his admission as to payment 
to him of Rs. 10 by Nanaji and his having 
joined in the burial. Like Sainchi he cone. 
victs himself by his own admissions, 

The appellant Nanaji produced an axe 
(Art. J), dhoti (Art, K) and a gold talpa 
(Art. H) and a gold padak (Art. I) and cash 
Rs, 19 from under a heap of chaff in his 
kotha. His dhoti (Art. K) had five blood- 
stains and the axe (Art. J) had minute 
stains which could not be identified by the 
Imperial Serologist as they had become dis- 
integrated. He pretended ignorance of 
Daulat’s whereabouts when questioned by 
the Police. On July 20 1939, he sold Sumis 
tra's ornaments to Sahadin (P. W., No. 12) 
for Rs, 69-15, In the committal Court he 
admitted the seizure of ornaments and other 
articles from him as also the sale of the 
ornaments to Sahadin adding a rider that 
he had sold the ornaments at the instance 
of Bhuska, Sumitra and Jangloo. He furs 
ther admits that out of the sale proceeds he 
paid Rs, 20, to Bhuska, Rs. 10, to Sainchi 
and Jangloo each, and retained Rs. 20 for 
himself as his remuneration for the labour 
of selling the ornaments, He denied having 
given kardoda and kangan to Sainchi but 
he admits that they belonged to his sister 
Sumitra, In the Court of Session he said 
that the ornaments had been in his custody 
for a year before the murder and admitted 
that he had sold some of them at the re- 
quest of his sister. He denied having paid 
any money to Bhuska, Sainchi and Jangloo. 
. The evidence against him is not sufficient 


‘to inculpate him to the extent to prove him 
+. bi 
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to be an accessory before the fact. His 
dhoti and axe would indeed be incrimi- 
nating: had the bloodstaing on them not 
been disintegrated. Nor is there any ad- 
mission made by him which would tend to 
connect him with the commission of the 
murder, His retraction in the Court of Bes- 
sion of the admission made in the committal 
Court as to the distribution by him of the 
sale proceeds among Bhuska, Sainchi and 
Jangloo was false but that by itself or 
coupled with his false answer to the Police 
enquiry as to Daulat’s whereabouts is not 
enough to show more than his knowledge of 
the murder and attempt to conceal it. 

All the other accused except Sumitra, his 
sister, have, in their statements, tried to in- 
culpate Nanaji. The question of law which 
arises for consideration at this stage is whe- 
ther these statements made under s. 342, 
Criminal P. O., can be taken into consideras 
tion under s. 30, Indian Evi. Act, as if they 
were confessions recorded under s. 164, 
Criminal P. O.. {read with s. 364, Oriminal 
P.O). In Ganpat v, Emperor (1), it was 
held that they were admissible under s. 30, 
Indian Evi. Act. There is however a diver- 
gence of judicial cpinion on this point as 
will be evident from Emperor v. Mahadeo 
Prasad (2), Emperor v, William Cooper (3), 
Marudamuthu Padayachi In re (4) and Dial 
Singh v The Crown (5). 

In Hmporor v. Mahadeo Prasad (2), 
Walsh, J. held that the expression “proving 
a confession” is inapplicable to the pro- 
cedure where a Judge asks questions and 
an accused person gives explanations under 
s. 342, Oriminal P. O., and that even if that 
statement amounts toa clear confession of 
his own guilt it cannot be taken into con- 
sideration under s.30 of the Indian Evi. 
Act against the co-accused. The learned 
Judge interpreted the word “proving” 
occurring in 8, 30 of the Indian Evi. Act as 
meaning tendering evidence at the trial 
that on some previous accuasion the accused 
made a confession. He also pointed out 
that to permit any material to be used 


(1) 27 NL R163; 134 Ind, Cas. 68;A IR 1931 
Nag. 169; 32 Or. LJ 1222; Ind. Rul. (1931) Nag, 174: 
(1931) Or. Cas. 830. : 

(2) 45 A 323; 76 Ind. Oas, 1025; 21ALJ179;AI R 
1923 All, 322; 25 Cr. L J 305, 

(3) 54 B 531; 127 Ind. Cas, 105; 32 Bom. L R 747; A 
I R 1930 Bom. 354; 31 Or. L J 1137; Ind. Rul. (1930) 
Bom. 489; (1930) Or. Cas. 786. 

(4) 54 M 788; 134 Ind, Oas. 63; 34 L W 162; (1931) 
M W N 886; 61 M L J 358; 32 Or. L J 1099; Ind, Rul. 
(1931) Mad, 815; A I R 1931 Mad. 820(F B}. 

(5) 16 1,651; 161 Ind. Cas. 898; AIR 1936 Lah. 
337; 37 P L R 806; 8 R L 814; (1936) Or, Oas. 258; 37 
Or. L J 508. e 
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against an accused such as a confessional 
statement made by his co-accused in the 
dock would be tantamount to re-opening of 
the case for the prosecution to enable itb to 
make additions toit and that such a proa 
cedure could not have been contemplated 
by s. 30 of the Evi. Act inasmuch asit would 
be repugnant to the first principles of 
criminal law. ‘This view was accepted as. 
sound by the Madras High Oovfrt in 
Marudamuthu Padayachi In re (4) and 
Govinda Naidu v. Emperor (6), in prefers 
ence to the opposite view taken In re 
Bati Reddi (7), In Emperor v. William 
Cooper (3), Mirza, J. discussed the ques- 
tion at some length and concluded that 
the language of s. 30 did not justify a dis- 
tinction between a confession made by an 
accused person before the trial and one in 
the course of the trial. Broomfield, J., 
who was a party to the Division Bench 
which heard the case conceded the cogency 
of the reasoning of Walsh, J., Emperor v. 
Mahadeo Prasad (2), and was inclined to 
the view that the language of s. 30 was 
clearly not very appropriate to the state- 
ment made or put in from the dock, The 
learned Judge was however not disposed 
to put a too restricted interpretation on 
the word “‘confession” and the word “proof” 


and regarded the nature of s. 30 of the 


Evi. Act as wide enough technically to cover 
a confessional statement made or put in. 
from the dock. Itisclear that it was with 
some hesitation that the learned Judge 
dissented from the view taken by Walsh, J. 
in the Allahabad case. In Dial Singh v. The 
Crown (5), the learned Judge who decided 
the case took the view that the word “proof” 
occurring in s. 30 of the Evi. Act when 
understood in the light of the definition of 
that word given in s. 3 of that Act could be 
taken into consideration as a matter before 
the Court although not as evidence. This 
reasoning is not very intelligible. The state- 
ment recorded by the Court under s. 342, 
Oriminal P. ©., is indeed “a matter before 
the Oourt’ and that matter, although it 
happens to be a confession, would require 
no proof whatever, 

There is obviously a difference between 
proof of a confession and proofof a fact. 
A confession is proved like any piece of 
documentary evidence if it is in writing 
or by the mouth of witnesses if it is oral, 
Confessions, itis well-known, are of two 


(8) AT R 1929 Mad. 285; 118 Ind. Oas. 512; 30 Or, L 
J 932; Ind. Rul. (1929 Mad. 832; (1929) M W N 391. 

(7) 88 M 302; 22 Ind, Cas. 157; 14 M L T 463; 15 
Or, L J13; A I R 1914 Mad, 45. 4 
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Kinds, judicial and extra judicial. A 
judicial confession is recorded by the 


Magistrate and it proves itself by virtue 
ofs. 80 of the Indian Evi. Act. Extra 
judicial confessions are those which are 
made by a party elsewhere than heforea 
Magistrate. They are proved by witnesses 
who heard the speaker's words constituting 
the confession. When the fact of the con- 
fession,is proved, that itself becomes evi- 
dence which serves as a means to the 
ascertainment of the fact in issus. The 
definition of the word “proved” given in s. 3 
of the Indian Evi. Act relates to proof of a 
fact in iseue and nota statement recorded 
by the Court in the presence of the persons 
under trial. Section 30 speaks of the 
proof of a confession and not proof of a 
fact in issue. When the. confession is 
actually recorded by the Court in the pre- 
sence of the accused persons it is sucha 
patent fact that no evidence is required 
to. prove that the statement was made. 
When the meaning of the words used in 
8.30 are so clear there can beno room 
for any interpretation, The word “con- 
fession” used there clearly means such a 
confession asis required to be proved at 
the trial asa part of the prosecution evie 
dence. It cannot therefore signify any 
matter which comes on the record at the 
end of the prosecution evidence. 

It is pertinent to observe the distinction 
between a confession made by an accused 
person before the trial and one made by 
him when examined under s. 342, Criminal 
P. ©. In the former case he admits his 
guilt without knowing or testing the whole 
of the evidence against him and against 
the other suspects. He spontaneously 
chooses tomake a clear breast of the 
whole thing. The confession being an 
admission of his own guilt is admissible 
as evidence against him under s. 21 of the 
Indian Evi. Act. That being so, a duty 
is cast on the Magistrate who records a 
confession under s. 164, Criminal P, O, to 
warn the person making the confession that 
he is not bound to makea confession but 
that if he does so it might be used as evie 
dence against him. The confession becomes 
there admissible against him as evidence 
unlike the statement that he makes under 
s, 342, Oriminal P. O. That statement 
comes after the prosecution has put forward 
the entire evidence and the accused is 
asked to state only for the purpose of 
enabling him to explain any circumstances 
appearing in the evidence against him. 
The answers given by the accused can 
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only be “taken into consideration” against 
him in the same enquiry or trial although 
they can be “put in evidence” for or against 
him in any other enquiry or trial for any 
other offence. That is clear from sub-s, 3 
reverting to Nanaji’s case, the evidence 
produced by the prosecution is capable of 
explanation on a hypothesis other than that 
of his beint a party to the murder. That 
evidence is ambiguous and is as much 
consistent with his being an accessory 
before as after the fact. The inculpatory 
statements of Sainchi, Jangloo and Bhuska 
madeinthe dock cannot be taken into 
consideration against him as held above 
and evenifthey are, they are too feeble 
toturn the scales against him. The issue 
whether Nanaji was an accessory before 
the murder is involved in doubt, the benefit 
of which must goto him. 

The appellant Bhuska disclosed the cir» 
cumstances in which the crime occurred 
and the part he took in it to Gopal (P. W. 
No, 4) and Dhimroo (P. W. No. 5) and 
made a report to the Police. His statement 
under s. 342, Oriminal P. O. is consistent 
with his previous statement. According 
to him the murder was actually committed 
by Sainchi, Jangloo and Sumitra, the 
first two using axes and the last one using 
a stack, He witnessed the burial of the 
dead body and he accepted Rs. 20 the 
next day from Nanaji out of the sale 
proceeds of the ornaments. There were 
four bloodstains detected on his turban 
(Art. A). The Imperial Serologist declared 
the stains to be of humanblood. Bhuska 
admits their presence but attributes them 
to lac. He admitted to P, W. No. 16 the 
Sub-Inspector that he had the same clothes 
on his person when he went to make the 
report to the Police, ù e. when his turban 
was seized, as he had when he went to 
Daulat’s house (scene of murder), When 
hecomes to be examined in the dock, he 
has already before him arrayed the whole 
evidence against him which he was entitled 
by law to discredit, He finds himself at 
the endof the struggle and throws up his 
hands in despair and looks round for some 
device to avoid orat any rate to mitigate 
the penalty whichlooms before him. He 
cannot therefore be trusted to make a 
true and full disclosure of the facts; on the 
contrary he would be tempted to tura the 
brunt of the evidence incriminating him 
against his accomplices. In his desperate 
hour of drowning he may not even scruple 
to drag others with him, if only to share’ 
his misery. Considerations such as thia 
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must have presented themselves to the 
legislature when it enacted sub-s. 3 of 
s. 342, Oriminal P. ©. If the statement 
under s. 342, Criminal P. C. is not evidence 
(in the same criminal proceeding) against 
the accused who makes it, one fails to see 
how it can be used against his accomplices 
in the dock, As that sub-section says, it 
can only be “considered against him” 
andon the principle expressio unius est 
exclusio alterius ib can only mean “be cons 
sidered against him and none else”. It is 
like an admission made in the pleadings 
in a civil suit, which binds nobody but the 
party making it, : 
The foregoing considerations confirm the 
soundness of the view taken by Walsh, J., 
in Emperor v. Mahadeo Prasad (2). It is 
pertinent to observe that even the Bombay 
and Lahore High Courts, while inclined to 
differ, are decidedly of the opinion that 
even ifthe statement made in the dock 
is admitted under s. 30, Indian Evi. Act, 
its“ evidentiary” value is very small. 
To call it “evidence” is but a figure of 
speech. This statement made to a Police 
Officer borders on a confession and is not 
connected with any information leading 
to the discovery of any material fact. It is 
therefore not admissible. Bhuska produced 
Rs, 20. The evidence against him is some- 
what stronger thanin the case of others. 
His extra-judicial admission to Gopal 
(P. W. No. 4) and Dhimroo (P. W. No, 5) 
along with the bloodstained turban and 


the production of Rs. 20 clearly indicate- 


his complicity in the crime. In his states 
ment under s. 342 he admits his presence 
like Sainchi and Jangloo with this 
aieerence that he stayed there against hi 
will. . 

On a cumulative view of the evidence 
on the record and the statements made by 
the accused persons in the dock, it is 
transparent that Sainchi, Jangloo and 
Bhuska participated in the murder lured 
by the sordid reward of Rs. 20 offered by 
Sumitra. The ghastly crime was committed 
at her instigation, with her full consent 
and perhaps in her very presence, Each 
ofthem is guilty of the offence of murder 
punishable under s. 302, I. P. C. 

There are no extenuating circumstances 
to justify mitigation of sentences in the 
cases of Sumitra, Sainchi, and Jangloo. 
Asregards Bhuska, he was overtaken by 
Temorse and disburdened his conscience 
by disclosing the crime. 

The result is that Nanaji stands acquite 
ted. He will be forthwith set at liberty. 
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“The sentence passed against Bhuska is 
reduced to transportation for life, r 
The sentences of death passed against 
Sainchi, Jangloo and Sumitra are confirm- 
ed. 
D, Appeal partly allowed. 
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OFFICIAL ASSIGNEE— APPELLANT 
VETSUS 
MA HNIN SAN—RESPONDENT 

Burmese Buddist Law—Whole life policy on life 
of husband during coverture—Premia paid out of 
joint funds of husband and wife~—Wife is entitled 
to half the proceeds of the policy on death of hus- 
band. 

Where a husband haa takèn outa whole life 
policy during coverture and the premia is paid out 
of the joint fundsof the husband andthe wife dur- 
ing coverture, what is really acquired during the 
coverture is notthe proceeds of the policy, but the 
right to obtain the proceeds of the policy and hence 
on the death of the husband the wife is entitled to 
one-half of the proceeds of the policy. 


O. Mise. A. from an order of Mr. Justice 
Dunkley, in Insolvency Case No. .6 of 1937, 
dated February 6, 1939. 


Dr. Ba Han for the Appellant. 
Messrs. E. Hay and Myo Kin, for the Res- 
pondent, 


Mosely J.—This is an appeal from an 
order of the Judge ‘exercising insolvency 
jurisdiction on the Original Side of this 
Court passed in connection with the estate 
of U Kyaw Zan, deceased, a Burman Bud- 
dhist, late Superintendent in the Govern- 
ment Press, whose estate is being adminis» 
tered by the Official Assignee under the 
provisions of s. 108, Rangoon Insolvency Act. 
The order was that U Kyaw Zan’s widow, 
Ma Hain San, was entitled in her own right 
to half the proceeds cf two Policies of insus 
rance of U Kyaw Zan’s life for Rs. 5,000 and 
Rs, 3,000 respectively and that the Official 
Assignee be directed to pay her one-half of 
the amount which he had received from the 
Insurance Compafy in respect of these two 
policies, less any expenses incurred by him. 
It was admitted in argument before the 
learned Judge that these policies were taken 
out by U Kyaw Zan during his coverture 
with Ma Hinin San. It was presumed, though 
there were no pleadings on the subject and no 
evidence at all was recorded, that the premia 
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on the two policies were paid out of U Kvaw 
Zan’s salary. The salary of U Kyaw Zan, 
earned during his coverture with Ma Hoin 
San, was admittedly of course lettetpwa pro- 
perty of their marriage. 

The learned Judge considered that the 
fact that the proceeds of these two policies, 
whole life policies, were only payable after 
U Kyaw Zan’s death was immaterial, and 
that the position was the same if the surren- 
der value of the policies during U Kyaw 
Zan’s life-time had been in question and 
held that Ma Hnin San was equally interes- 
ted with U Kyaw Zan in the moneys paid 
by way of premia for these policies and was 
therefore equally interested with him in the 
policies themselves, As regards the quantum 
of her interest, it was said that though the 
question whether the wife,is entitled toa 
half share of her hushand’s earnings when 
he is engaged in a profession or employed 
on salary has been raised there has been no 
decision on this point and consequently the 
general rule that the husband and wife shall 
have an equal interest in property acquired 
during coverture must be the rule in regard 
to such earnings, It was therefore declared 
that Ma Hnin San’s interests in the policies 
and the proceeds of them was one-half. 

In appeal the learned Advocate for the 
Official Assignee has raised two questions: 
(1) Whether the money payable on a whole 
life policy at the death of assured is pro- 
perty acquired during the coverture of the 
assured and his wife? (2) If so, whether in 
the present instance the surviving spouse's 
interest should not be one-third only on 
Principle of nissiya and nissita? As regards 
the first question, it is argued that the pro- 
ceeds of a whole life policy are only payable 
at the death of the assured, and, consequen- 
tly, those proceeds cannot be property jointly 
acquired during the coverture. This argu- 
ment appears tome to be untenable, The 

_ policies were “acquired” in the sense that 
they were paid for by payment of the premia 
out of the joint funds during the coverture. 
These policies were not property which could 
only only come into existence at the death 
of the assured. Before the assured'’s death 
these policies were themselves property which 
could be dealt with, The policies could be 


sold or mortgaged, made security for loans- 


to a bank or a building society or surrender- 
ed for a cash valueor for a paid-up policy. It 
is true that the contract with the Insurance 
Company was in the name of the deceased 
only, but that does not mean that it was 
not a contract made for the joint benefit 
of himself and his wife. In fact, one of 
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the commonest reasons for such’ policies 
is the making of provision at the death 
of the assured for the assured's defen- 
dants. At the death of the assured it 
is true thet the Insurance Company would 
normally pay the proceeds of the policies to 
the assured’s heirs. That is the custom of 
the business. It is usual for the company to 
demand thatthe heir takeout letters of ad- 
ministration before the proceeds are paid 
to him. But because the money is payable 
or usually paid to the heir or heirs of the 
person in whose name the policy is taken 
out that does not necessarily mean that that 
person or his heirs qua heirs or the only per- 
sons entitled to the beneficial interest in the 
proceeds, 

It appears to me that what was really acs 
quired during the coverture was not the pro- 
ceeds of the policy, but the right to obtain 
the proceeds of the policy—which was a 
right contingent, by the nature of the con- 
tract itself, on the death of the assured 7, e., 
on the death of one of the persons who jointe 
ly “acquired” the right to this policy. I do 
not see that there can be any difference be- 
tween the acquisition of the right to draw 
these proceeds at the death of the assured 
and the acquisition of other kinds of proper- 
ty during the life-time of both husband and 
wife. As regards the question of nissiya 
and nissita, I do not think that it can be 
presumed that the premia on the policies 
were paid out of the husband’s salary. There 
is no evidence whatever as to whether the 
wife (or her relatives perhaps) had ever coa” 
tributed towards the maintenance of the 
couple or not. No presumption can be 
drawn to the contrary. It may be remarked 
that the husband died in debt to the tune of 
some Rs. 18,000, and I do not know what he 
spent his salary on, or from what funds the 
premia on these policies were paid. It could 
not therefore be held, in default of any evi- 
dence in this case, that the relationship of 
nisstya and nissita could apply, and it is 
unnecessary to consider the law on the sub- 
ject which was referred to, though not deci- 
ded in Ma Kin v. Maung Po Sin (1) at p. 3. 
This appeal will accordingly be dismissed 
with costs, Advocate’s fee ten (10) gold 
mohurs. 


Appeal dismisszd, 


8. fi 
i (0 6 R1 (3); 109 Ind. Cas. 456; A I R 1923 Rang, 
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|” "BOMBAY HIGH COURT 
Notice of Motion in Appeal No, 20 of 1939 
March 20,1940. ` 
Bravmont, O. J. anv B. J. Wanita, J. 
ANANDAJI SAWAJI & Co. 
versus 
AHMEDBHOY ABEDINBHOY 
PEERBHOY 

Transfer of Property Act (IV of 188%), s. 76— 
If accounts are desired to be taken as against mort- 
gagee in possession, there must be special direction in 
decree—Whether morigagee isin possession must be 
determined by Court—No special direction in decree 
Commissioner will take accounta on basis of mort- 
gagee being in possession, 

If it is desired that accounts should betaken as 
againet the mortgagee in possession, that is to say, 
on the basis that heis liable to account under s, 76, 
T. P, Act, then there must be a special direction 
in the decree. The Court must determine at the 
hearing, if the question be raised, whether the mort- 
gagee is a mortgagee in possession, and, if so, from 
what date, and that is not a matter which ought to 
be left tothe Commissioner. The question is pri- 
marily one of fact, but it frequently involves matter 
of law, for example, whether particular acts of a 
mortgagee—directions given to tenants and so forth 
~-amount in law to taking possession. The Court 
must determinethose questions at the hearing and 
direct accounts to be taken against the mortgagee 
in possession, and if no special direction is given, 
the Commissioner is right in not taking accounts on 
the basis of the mortgagee being in possession. It 
is necessary for the parties at the hearing to allege, 
if they desire todo so, and to prove that the mort- 

ages is a mortgagee in possession, and if the Court 

as not directed accounts on that basis, it cannot 
afterwards alter its order by doing so. Mayer v. 
Murray (1), explained. . 


Mr. M.C. Chagla, In support of Notice of 
Motion. 

Messrs. M. C. Setalvad, Advocate-General 
and M. P. Amin, to show cause. 


Beaumont, C. J.—This is a motion 
asking us to direct the Commissioner for 
taking accounts to take an account of the 
rents and profits of the mortgaged premises 
realised by the appellants as mortgagees 
in possession and of the disbursements 
made by them on footing of wilful default. 
The order for taking accounts was made 
by this Court on October 9, 1939, and it 
directs merely that in the absence of agrees 
ment the matter be referred to the Commis- 
sioner totake an account and determine 
the amount due under the mortgage in suit, 
The suit was not an ordinary mortgage 
suit. What happened was thatthe mort 
gagees sold the mortgaged property, and 
after having done so, Govt, paid into Court 
under the Land Acquisition Act a sum of 
Rs. 9,000 odd as damages for denotification 
of the property, and the question before 
the Court was whether the mortgagor or 
mortgagees were entitled tothat money. This 
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Court held that the money was subject to 
the mortgage, but as the mortgagor alleged 
that there was nothing due on the mortgage, 
it was necessary to take an account in 
order to ascertain whether that plea was 
well founded, 

Now the order does not direct that the 
accounts be taken on the basis that the 
mortgagees were in possession, and it is not 
disputed that if an orderis made far tak- 
ing the accounts of a mortgagee without 
any reference to the mortgagee being in 
possession, the Commissioner will take the 
accounts on the basis that the mortgagee 
is notin possession. If it is “desired that 
accounts should be taken as against the 
mor!gagee in possession, that is to say, on 
the basis that he is liable to account under 
s. 76, T. P. Aet, then there must be a 
special direction in the decree, It seems to 
me necessarily to follow from that practice, 
which I think is right, that the Court must 
determine at the hearing, if the question be 
raised, wheter the mortgagee is a mortgagee 
in possession, and, if so, from what date, 
and that is not a matter which ought to 
be left to the Commissioner. The ques- 
tion is primarily one of fact, Sut it frequently 
involves matter of law, for example, whether 
particular acts of a mortgagee—directions 
given to tenants and so forth—amount in 
law to taking possession. In my opinion, 
the Court must determine those questions 
at the hearing and direct accounts to be 
taken against the mortgagee in possession, 
and if no special direction is given, the 
Commissioner is right in not taking ac- 
counts on the basis of the mortgagee being 
in possession. But then it issaid by Mr. 
Chagla that it is open to the parties, if they. 
succeed in establishing before the Oommis- 
sioner that the mortgagee did take posses- 
sion, to come back to the Court and ask the 
Court to direct accounts on that basis. I do 
not see on what principle that can be 
done; the Court cannot alter its own order. 
It seems to me necessary for the parties 
at the hearing to allege,if they desire to 
do so, and to prove that the mortgagee is 
a mortgagee in possession, and if the Oourt 
has not directed accounts on that basis, it 
cannot afterwards alter its order by doing 
80. . 
Mr. Ohagla relies on a decision of Jessel, 
M. R. in Mayer v. Murray (1), but in that. 
case the fact that the mortgagee was 
in pcssession was admitted by the defene 
dant, and allthat the Master of the Rolls 


(1) (1878) 8 Oh, D 424; 47 LJ Oh. 605; 26 W 
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held was that in taking accounts against 
the mortgagee as a mortgagee in possession, 
it was not essential that particular acts of 
wilful default should be pleaded. I do not 
think such a question is likely to arise in 
this country, because we have a statutory 
provision ins. 76, T. P. Act, that a mort- 
gagee in possession islableto account on 
a particular basis, 
directs that an account should be taken as 
against a mortgagee in possession, the 
basis of the account is settled by statute, 
and the Commissioner must take the accounts 
on such basis. In particular cases it may 
be necessary+to allege and prove special acts 
of default by the mortgagee, but normally 
it is sufficient, in my opinion, to prove that 
the mortgagee has taken pcssession and the 
basis of accounting follows. In my view, 
although this was not an ordinary mort- 
gage suit, it was essential for the mortgagor 
to allege at the hearing, when this Oourt 
was making an order for accounts that the 
morigagees were mortgagees in posssesion, 
and had that allegation been made, the 
Court would have had to determine the 
question. But asthe point was not taken, 
and an order was made on a different basis, 
it seems to me that itis not competent to 
this Court now to alter the order. The 
motion therefore must be dismissed with 
costs, Liberty to the mortgagees to add 
their costs of this notice of motion to 
their security, 


B. J. Wadla,J.—I agree. In an ordinary 


mortgage suit the Court directs accounts to’ 


be taken of what is due to the mortgagee 
for principal and interest under bis mort- 
gage, and for any costs, charges and ex- 
penses properly incurred by him. When, 
however, itis alleged that the mortgagee 
has gone into possession, a Mixed question 
of law and fact arises. There is usually no 
dispute that the mortgagee has entered 
into possession. If the question is in diepute, 
the Court has to determine whether the 
mortgagee is a mortgagee in possession. If 
he ie, he is bound to account under s. 76 
(h), T. P. Act, unless he establishes a con» 
tract in terms ofs.77. The English rule 
is that the mortgagee in possession is 
always directed to account on the footing 
of wilful default, though no charge of wilful 
defauit has been made on the pleadings 
and there is no proof of itat the trial. In 
India his position is governed by statute, 
and it is generally considered necessary 
to allege that he is in possession in the 
character of a mortgagee, and that he 
should account on the :footing of wilful 
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default, According to Form No. 32 given 
at p. 247 of the High Court Rules, the Court, 
if satisfied, specifically directs that the 
account be taken on the footing of wilful 
default, and on such direction the Com- 
missioner takes accounts not only of the 
rents and profits received by the mortgagee, 
but also of the renta and profits which, 
without the wilful default of the mortgagee, 
might have been received by him. In the 
absence of such special direction, the Com- 
missioner does not take the account on the 
footing of wilful default. 

A mortgagee in possession is nota trus- 
tee for the mortgagor, and has to render ace 
counts according to s. 76 and to prove that 
his accounts are true and correct. This 
was not an ordinary mortgage suit. It 
was nevertheless open to the mortgagor to 
have pointed out to the Court, when the 
reference was made, that the mortgagees 
had gone into possession from a particular 
date. If that fact was disputed, the Oourt 
would have had to determine the question. 
That was not pointed out to the Court, and 
Ido not think it will be right to allow the 
mortgagor at this stage to allege that. the 
mortgagees were in possession, Under the 
circumstances I agree that this notice of 
motion must be dismissed with costs. 


5. Motion dismissed, 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Miscellaneous ARU tion No, 40-A of 

193 


May 16, 1940 
ALMOND, J. O. 
Haji Sayed SIKANDAR SHAH Sayed 
HABIB SHAH —PETITIONER 
Versus : 
Mian RAHIM BAKHSH Mian FAKIR 
MOHD,— RESPONDENT 

Patents and Designs Act (II of 1911), ss. 2 (5), 
51-A—Design held not new or original. f . 

A person registered a design fora certain kind 
of cap. Formerly these caps were made in the follow- 
ing manner. Embroidery was sewn on to a piece 
of cloth. Under that cloth was sewn a lining in 
which ribs were made and in these ribs were in- 
serted pieces of wick which were called battis or 
paltas. Subsequently it became the habit to make 
the background for the embroidery stiffer. The 
embroidery was sewn on to 8 piece of canvas and 
between the actual embroidery and the canvas was 
placed a piece of leather or later of brown paper 
on which the pattern was stencilled. Owingto the 
thickness of this background it was at first found 
impossible to insert ribs so that the outside em- 
broidery was left of more or less smooth surface 
whereas formerly it had ribs, Further stability 
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was also given to the caps by covering the founda- 
tion with glue. The person who had registered the 
design claimed that he discovered the manner of 
being able to make ribs on this type of cap by using 
a strong sewing machine: 

Held, that. this was not a “new?! or “ original” 
design within the meaning of the Patents and De- 
signs Act, The person had merely invented a new 
principle of construction. To the eye, which was to 
‘be the sole judge in these cases, there was no differ- 
ence in shape, configuration, pattern of ornament, 
although there was a different mode and principle of 
‘construction, : 


S. B. Raja Singh and 8. Anup Singh, 
for the Petitioner. 


K. B. Saaduddin and K. Abdul Wahab, 
for the Respondent. 


Order.—This is an application made by 
Sayed Sikandar Sash under s. 51-A, Patents 
and Designs Act, If of 1911, for cancella» 
ticn of a registered design granted to the 
respondent in November 1936 fora kind 
of cap known as “Charpariza paltedar.” I 
may note in passing that powers to hear 
petitions under this section have recently 
been conferred on this Court by Act XII 
of 1939 and it appears that one result of 
this: Act will be to deprive the parties of 
the right of appeal which they formerly had 
under Letters Patent of the Lahore High 
Court. The only issue in the case is whe- 
ther the design was anew or original one, 
and I think thatthe petitioner has estab- 
lished this from the evidence of the res- 
pondent himself. It is admitted by him 
thatformerly these caps were made in the 
following manner. Embroidery was sewn 
on to a piece of cloth. Under that cloth was 
sewn a lining in which ribs were made and 
in these ribs were inserted pieces of wick 
which were called “battis” or “paltas.” Sub- 
sequently it became the habit to make the 
background for the embroidery stiffer. The 
embroidery was sewn on to a piece of can- 
vas and between the actual embroidery and 
the canvas was placed a piece of leather 
or later cf brown paper on which the 
pattern was stencilled. Owing to the thick- 
ness of this background it was at first found 
impossible to insert ribs so that the outside 
embroidery was left of more or less smooth 
surface whereas formerly it had ribs, Far- 
ther stability was also given to the caps 
by covering the foundation with glue. The 
respondent claims that he discovered the 
manner of being able to make ribs on this 
type of cap py using a strong sewing 
machine. The question is whether this isa 
“pew” or ‘ original” design within the mean- 
ing of the Act. A design is defined in 

8. 2 (5) of the Act as follows: 
e 
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‘Design means only the features of shape, confi- 
guration, pattern or ornament applied to any article 
by any industrial process or means, whether manual, 
mechanical or chemical, separate or combined, which 
in the finished article appeal to and are judged 
solely by the eye; but does not include any mode 
or principle of construction or anything which is 
in substance a mere mechanical device.” 3 

To assist me in the interpretation of thia 
definition the learned Counsel for the petie 
tioner has referred me to three cases res 
ported in Elgin Mills Co. v. Muir Mitls Co. 
(1), Ram Sahai v. Agull,77 Ind. Cas, 517 
(2) and Gammeter v. Controller of Patents & 
Designs, 48 Ind. Oas. 43713), whereas learned 
Counsel for the respondent relies on a case 
reported inCalico Printers Association Ltd, 
V. Savant & Co, (4). The first ofthese cases 
dealt with an invention and not with a 
registered design but there was some dis- 
cussion as to What was meant by “new” 
or “original.” That case dealt with the 


‘manufacture of tents which the patentee 


claimed was a new invention. It was found 
that as the only new thing in it was a fresh 
method of putting together materials 
already known, it could not be considered 
an invention. In the second case the 
question was whether the defendant was 
manufacturing iron fences of which the 
plaintiff had a registered design and it was 
found that fences of which the plaintiff had 
a registered design were in existence be- 
fore his design was registered. In Gam: 
meter v. Controller of Patents & Designs, 48 
Ind. Oas. 437 (3), the article in dispute was 
a metal band which was used for secur- 
ing a watch to the wrist. It was found 
that some metal bands had been previously 
used as a setting for wrist-ornaments and 
it was held that as the purposes for which 
the metal band was then being used was 
entirely different from that for which it 
had been previously used, the design should 
be registered. The Bombay case relied 
upon by learned Counsel for the respondent 
was a case under s, 53 of the Act. The plain- 
tiffs sued the defendants for infringing their 
copyright in a design which had actually 
been registered and it was held that the 
articles which were being sold by the dee 
fendants were merely a colourable imitation 
of the plaintiffs’ design. It is to be noted 
that in that case the defendants had in the 
first instance contended that the registra» 
tion of the plaintiffs’ design was not valid 


(1) 17 A 490; A W N 1895, 113. 

(2) 77 Ind. Oas. 517; A I R 1922 All. 496, 

(3) 48 Ind. Cas. 437; AIR 1919 Oal. 887; 45 O 606; 
22 O W N 580. 

(4) A I R 1939 Bom, 103; 181 Ind. Cas. 517; 41 Bom, 
LR 45; 11 R B 338, 
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‘on the ground tbat the design was not new 
or original but that contention was subse- 
quently given up at the trial. That case is 
therefore quite clearly distinguishable from 
tbe one before me, 


Ona plain reading of the definition of 
“design” given in s. 2 (5) of the Act, it ap- 
pears to me that the case of the plaintiff 
must obviously succeed. The shape and 
configuration of the cap which has been 
registered by the respondent is admitted by 
him to be the same as was in existence be» 
fore a stronger foundation was given to the 
‘embroidery and it appears tome that what 
the respondent bas done is toinvent a new 
principle of construction, To the eye, which 
is to be the sole judge in these cases, there 
‘18 no difference in shape, configuration, pat- 
‘tern or ornament, although there is a 
‘different mode and principle of construc: 
tion. I am therefore of opinion that the 
‘petitioner should succeed in this case. I 
therefore accept this petition ond grant the 
petitioner an order for cancellation of the 
registration of the design. The petitioner 
to have his costs from the respondent. 
Pleader’s fee Rs, 100. 


LA Petition allowed. 
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NAGPUR HIGH COURT 
Criminal Appeal No, 238 of 1939 
November 4, 1939 
Niycat, J, 

BAPURAO AND ofBERS—APPELLANTS 
versus 
EMPHROR—Opposite Party 

Criminal Procedure Code (Act V of 1888), s. 297— 
Summing up—Essentials—Charge, if should be in 
‘minutest detail—Non-direction, whether misdirection 
—Charge,if can deal with defence evidence when it 
has not been urged by defence Counsel—Judge, if can 


give his own appreciation of evidence—Charge should ` 


be read as whole—Criminal trial—Trial by Jury— 
Charge. 

It would ordinarily be impossible for the Judge 
fo cram into the charge the minute details which are 
more likely to obscure the issue and confuse the 
minds of the jury rather than enable them to grasp 
the essentials of the case. It is impracticable to set 
forth every bit of evidence on either side to the 
minutest detail and dilate on the minor discre- 
pancies or contradictions oecurring in the evidence 
in the meticulous manner. The object of the sum- 
ming up under s. 297 is to place before the jury the 
<. facts and circumstances of the case both for and 
against the prosecution’ go as to help it in arriving 
at a right decision on the points Which arise for 
their consideration. 162 Ind. Oas, 430 (1) and 92 
Ind. Oas. 442 (2), relied on. [p. 285, cols.1 & 2.] 

Mere non-direction unless it amounts to misdirec- 
tion is not fatal to the charge. Failure to address 
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to every one of the suggestions made by the defence 
is not non-direction, 128 Ind. Cas, 121 (3), relied 
on. (p. 285, col. 2.] 

The charge to the jury should deal with the de- 
fence evidence if there is auch evidence even though 
it is not urged by the defence Pleader. 145 Ind. 
Oas, 821 (4), relied on. [ibid.] 

The Judge is fully entitled to indicate his esti- 
mate of the evidence, A charge which avoids any 
expression,of opinion amounts to a most unhelpful 
direction. Opinion even when it is couched in 
somewhat dogmatic and assertive language will not 
vitiate the charge if the Judge cautions the jury, as 
regards their duty as to the question of fact and 
their right to disregard his remarks, 124 Ind, Oas. 
492 (5) and 128 Ind. Cas, 811 (6), relied on. [ibid,] 

The principal test which should be applied to de. 
termine the character of the charge is, whether or 
not the Judge directed the attention of the jury to 
the essential points and the charge read asa whole 
is sound. [p. 286, col. 1.J 


Or, A. from an order of the Court of the 
Sessions Judge, Amraoti, dated July 18, 
1939. 


Dr, P. S. Deshmukh, for the Appellants. 


Mr. W. R. Puranik, Advocate-General, 
for the Crown. 


Judgment.—The seven appellants Bapu- 
rao and others were tried in the Qourt of 
the Sessions Judge, Amraoti, on the charge 
of attempt to commit murder of one Narayan. 
There were seven other persons tried along 
with them. The trial was by jury. The 
jury returned a unanimous verdict of not 
guilty in favour of seven persons and that 
of guilty of the offence of attempt to com- 


_mit culpable homicide not amounting to 


murder punishable under s. 308, I. P. O. 
against the appellants. The learned Ses- 
sions Judge accepted the verdict of the 
jury and acquitted seven persons and 
convicted the seven appellants of the 
offence of attempt to commit culpable 
homicide not amounting to murder punish- 
able under s, 308, I. P. O., read with s. 149, 
I. P. O. and sentenced each of them to 
undergo rigorous imprisonment for two years, 
They were tried with the aid of assessors 
separately for the offence of rioting punish- 
able under s. 147, I. P. O, They were 
found guilty. The learned Sessions Judge 
accepting the opinion of the assessors con~ 
victed each of them of tho offence and 
sentenced each of them to undergo rigorous 
imprisonment for six months with the direce 
tion that the sentences were to run com 
currently with those awarded for the offence 
under s. 303, I. P. O. read with s. 149, 
I. P. C. 

The case was simple, While the com- 
plainant Narayan was searching for his 
brother Bajirao who was to accompany 
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him in a Ohakra to Daryapur he was 
beaten with sticks by the seven appellants 
who were on terms of enmity with him. 
The learned Sessions Judge in his charge 
to the jury set forth the facts of the case, 
viz., that the complainant Narayan was 
assaulted with lathis by the appellants 
and others and that he sustained 9 injuries 
in all, out of which 3 were fractufres, one 
of the left parietal bone, the other of 
the face bone, and the third of the ulner 
bone. When he was admitted to the Irwin 
: Hospital on February 26, 1939 he was in 
a seml-conscious condition. The charge 
set forth that there were two parties hostile 
to each other in the village of Nachona. 
The complainant Narayan belonged to one 
party and. the appellants belonged to the 
other which consisted of Kunbis and 
Mahars, There was a longstanding quarrel 
in the course of which the complainant 
Narayan had made some complaints against 
the trustees of his temple property laid a 
theft charge against some of the accused 
and helped the Police in a case of house- 
breaking against two of the accused. 
Some of the accused had been active 
against the complainant Narayan and the 
learned Sessions Judge set forth the evi- 
dence bearing on their activities in going 
to Lahegaon Nala to beat the complain- 
ant on January 30, 1939. The accused 
pleaded that they had gone to Lahegaon 
not to beat Narayan but to protect a Gosai. 
Then there was an attempt made to beat 
Narayan a few days later at Kanholi. Then 
the learned Sessions Judge dealt with the 
evidence bearing on the incident in ques- 
tion. He briefly analysed the evidence of 
the eyewitnesses Narayan (P. W. No. 1), 
Kisan (P. W. No. 2), Ramu (P. W. No. 3), 
Gulab (P. W. No. 9), Radhi (P. W. No. 5) 
and Ganpat (P. W. No. 7) besides the evie 
dence of Mahadeo (P. W. No. 5), Nathya 
(P. W. No. 11) and Kashinath. (P. W, 
No. 12) who spoke of the assembling of the 
accused persons some time before the 
assault. He then referred to the defence 
which in the case of all except Bapurao 
No. 1 was that of alibi. Although the 
Counsel did not materially relied upon the 
defence evidence the learned Judge com- 
mented tothe jury the evidence bearing 
on the plea of each of the accused. He 
pointed out to the jury that the prosecution 
had torely upon its own strength and not 
on the witnesses of the defence but that 
if the prosecution established a prima 
facie case then the accused were bound 
to offer explanation. Then the learned 
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Judge dealt with the various contentions 
put forth.on behalf of the defence, One 
of them was that one Mudgal whose.name 
had been mentioned in the first informas 
tion report was not examined. The learned 
Judge pointed out that the prosecution was 
not bound toexamine everybody who was 
supposed to be acquainted with the facts 
of the case and that the failure to examine 
Mudgal or any other witness would not 
detract from the strength of the prosecu- 
tion case. Then he explained to the jury . 
the considerations for and against the 
probability of only 9 injuries having been 
caused when about Z0 personswere plying 
their sticks on the complainant. Then 
the learned Judge warned the jury to 
consider carefully the evidence implicating 
each of the accused. He analysed the evie 
dence to show to what extent the evidence of 
the complaint as regards the complicity of 
each of the accused was borne out by other 
witnesses. Then he briefly expounded the 
law relating to s. 149, I, P. O. and ss. 307, 
308, 320 and 322, I. P, O. Then he dealt 
with the plea of justification raised by the 
accused Bapurao and Ganpat Singh on 
the ground of grave and sudden provoca- 
tion and the right of private defence. 
Lastly the learned Sessions Judge impress- 
ed. upon the jury that they were sole 
masters of fact and were free to return 
whatever verdict they thought correct, They 
were warned not to be unduly influenced 
by any opinion expressed by him and that 
if they found that the case for the pros 
secution was open to any doubt the benefit 
of it must go to the accused. The jury 
after a deliberation of over an hour declar- 
ed their unanimous verdict of guilty against 
all the appellants of the offence punishable 
under s. 308, I, P. O. 

The learned Counsel for the appellants had: 
indeed an uphill task before him in view of 
the unanimous verdict of the jury. He has 
tried to point ont numerous details in the 
evidence for the prosecution and the cireum= 
stances of the case which tended to dise 
credit the story of the prosecution. The 
very close and minute criticism of the 
prosecution evidence offered by the learned: 
Counsel for the appellants was of a charac- 
ter which could moye appropriately be put. 
forth in an appeal against conviction in a. 
trial held without a jury. To give an 
idea of the line which he took in the 
course of his argument I may briefly refer 
to some points raised by him. According 
to him the important circumstances were. 
that the case was registered by the Police 
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under s. 307 instead of s. 325, L P, O., and 
that has prejudiced the accused. The 
discovery by the Sub-Inspector of Laxman 
Singh as a witness was highly suspicious 
‘as he was his friend. Between February 25, 
and March 3, the Police did not examine 
a single eye-witness and that Ramu and 
Gulab said that they did not disclose the 
name of any of the assaliants, There were 
crimmal proceedings between the accused 
and the prosecution witnesses. The first 
information report only mentioned Mudgal 
and Ganpat Singh and the names of Ramia 
and Gulabia were not disclosed. The con- 
duct of Ramia and Gulabia ought to have 
been more vividly described to the jury. 
Radhi (P. W. No. 5} was Ramia's mistress 
and it should have been shown that she 
was interested. The other Radhi was given 
up without any explanation. Mahadeo (P. 
W. No. 8) was an insolvent and had been 
fined for an affray. The story of Narayan 
` going to Bajirao by the way on which he 
was assaulted was improbable as Bajirao 
was expected to come by another way. The 
version contained in the first information 
report as to the gathering of persons by the 
Kotha was different from what was narrat- 
ed in the evidence, As the Oounsel for 
the defence did not refer to the defence 
evidence the learned Judge was wrong in 
giving directions as to that evidence. All 
the more s9, because the directions were 
of a character which would lead the jury 
to disbelieve it. The story of the prosecu: 
tion that as many as 20 people attacked 
the complainant Narayan was apparently 
false in view of there being so few as 9 
injuries on Narayan's body. The learned 
Sessions Judge’s explanation that Narayan 
had keld a cane over his head and thus 
was able to ward off the blows should not 
have been given as it was not a plausible 
explanation. The exposition of the law 
bearing on the offence under ss. 300, 307, 
308 and 326 was too scanty to enable the 
jury to understand the difference between 
the various offences. It is also pointed out 
that the Judge expressed his opinion too 
strongly and that it indicated a bias 
against the accused. 

It is true that many of the details which 
were brought to my notice in the course 
of the argument are not to be found in the 
charge to the jury but it appears to me 
that it would ordinarily be impossible for 
the Judge to cram into the charge the 
minute details which are more likely to 
obscure the issue and confuse the minds 
of the jury rather than enable them to 
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grasp the essentials of the case. As was 
Pointed out in James Dowdall v, Emperor 
(1) it is impracticable to set forth every bit 
of evidence on either side to the minutest 
detail and dilate on the minor discrep 
ancies or contradictions occurring in the 
evidence in the meticulous manner suggest- 
ed by the learned Oounsel for the appel» 
lants here. The object of the summing up 
under s. 297 is to place before the jury 
the facts and circumstances of the case 
both for and against the prosecution so as 
to help it in arriving at a right decision 
on the points which arise for their consi- 
deration : see Khijiruadin Sonar v. Emperor 
(2), The learned Counsel for the appellants 
complains more of non:direction than mise 
direction, but mere non-direction unless 
it amounts to mis-direction is not fatal to 
the charge. It was pointed out in Ram- 
sarup Singh V. King-Emperor (8) that 
failure to address to every one of the sugges- 
tions made by the defence is not non- 
direction. It is unnecessary to dilate on 
this question as the lawis well-settled. 
The learned Sessions Judge was not 
wrong in referring to the defence evidence 
only because it was not relied on by the 
defence Counsel, In Golap Ali v. Em» 
peror (4) it was held that the charge should 
deal with the defence evidence if there is 
such evidence even though it is not urged 
by the defence Pleader. I do not see my way 
to agree with the learned Counsel for the 
appellants that the defence evidence was 
marshalled in such a way as to prejudice 
the minds of the jury against the accused. 
The learned Judge was fully entitled to 
indicate his estimate of the evidence as that 
course is permitted by s. 298 (2), Oriminal 
P.O. As pointed out in Nagendra Nath v. 
Gopal Sardar (5), a charge which avoids 
any expression of opinion amounts to a 
most unhelpful direction. Opinion even 
when it is couched in somewhat dogmatic 
and assertive language will not vitiate the 
charge if the Judge cautions the jury, as 
regards their duty as to the question of 


(1) 31 N LR 215 (218) Sup.; 162 Ind. Cas. 430; 8 R 
N hr 37 Or. L J 607; AI R 1936 Nag. 103; (1936) Or, 
Oas. 605. 

(2) 53 O 372,92 Ind. Oas. 442; 42 OL J 504; 27 Or, 
LJ 266;A IR 1926 Oal. 139. 

(3) 9 Pat. 608; 128 Ind. Cas,121; AI R 1930 Pat, 
513; 32 Or. L J 72;11 PL T 867; (1930) Or. Cas. 
1009; Ind. Rul. (1931) Pat. 9. 

(4) 87 OW N 261; 145 Ind. Oag. 821; AT R 1933 
Oal. 656; 6 R O 144; 34 Or. L J 1078; (1933) Or.§Cas, 
102 


(5) 57 O 740; 124 Ind. Oas. 492; AIR 1929 ‘Cal, 
143; 34 OWN 164; Ind. Rul, (1930) Cal. 441; 81 Or, 
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fact and’ their right to disregard his re- 
marke : see Emperor v. Panchu Shaikh (6). 
In the present case the learned Judge 
while expressing his opinion which was in 
fact not in strong terms conveyed the necese 
sary warning to the jury that they were 
not bound to accept his opinion. 

The principal test which should be appli- 
ed to determine the character of the charge 
is, whether or not the Judge directed the 
attention of the jury to the essential points 
and the charge read as a whole is sound, 
Judging by this test Iam unable to accede 
to the contention that the charge was so 
gravely defective as to nullify the verdict. 

It may be conceded that the charge 
should have contained a more elabcrate 
exposition of the law applicable to the 
case, but that defect has in no way disable 
ed the jury from forming a correct estimate 
of the nature of the injury. The verdict is 
fully borne out by the medical evidence. 

Regard being had to the violence of the 
collective attack, the sentences are not 
excessive. 

The result is that the appeal is dismissed. 

D. Appeal dismissed. 

(6) 34 O W N 1154; 128 Ind. Cas. 811; 32 Gr. L J 
Tni A I R 1931 Oal, 178; Ind, Rul. (1931) Cal. 
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BURMA 
versus 
GASPER & Co., RANGOON—Asszsszes 
Income Tax Act (XI of 1922), s. 10 (2) an Pien 
of partners doing business of importing liquor — 
Some partnera prosecuted for offences under Hacise 
Actin connection with business~—Expenditure in- 
curred for defending them,if can be deducted as 
business loss or one under s. 10 (2) (ix) — Partnership 
Act IX of 1932), s. 4—Partnership is not entity 
apart from entities of its individual partners. 
The words “for the purpose of earning such pro- 
fits” in s. 10 (2) (ix), Income Tax Act mean that 


the purpose intended to be effected is the earning . 


of profits. [p. 291, col. 1.] 

Although a loss in some circumstances may have 
been brought about as a result of expenditure which 
has failed completely to effect the purpose intended 
when the: expenditure was made, it cannot be said 
thet when expenditure has been undertaken by 
persons to protect their good name and they have 
succeeded they can be said to have suffered loss. 
A business loss is to be regarded as akinto such 
loss as may be caused by the depredation of thieves 
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or by some disaster entirely outside the volition of 
the person who suffers that loss. [p. 291, col. 2.) 

The assessee was a firm of partners doing. 
business of importing liquor. Some of the partners 
were prosecuted for offences under the Excise Act. 
in connection with the business and the firm had to. 
incur a great expenditure to defend them. The 
firm claimed to deduct this expenditure from 
assessable income as business expenditure and 
business loss: 

Held, that the expenditure could not be deducted 
either as a business loss in ascertaining the profits. 
or gains of the assessee or a8 an expenditure falling 
under s. 10 (2) (iz), Income Tax Act. [p. 286, col. 2.} 

It is an error to regard the partnership as though 
it were an entity apart from the entities of its 
individual partners. The case of a partnership 
must be sharply distinguished from that of a limited 
liability company ora corporation, The word “firm” 
is merely a collective name for the different members 
of it, The liability which exists between the partners 
is a liability which exists between themselves, and 
the firm has no separate personality. 75 Ind. Oas, 
81 (8), relied on. [p. 292, col. 1.3 


C. Ref. made by the Commissioner of In- 
come:tax, Burma. 


Mr. U Thein Maung, Advocate-General, for 
the Commissicner. 


Mr. R. Clark, for the Assessees. 


Statement of Case to High Court,— Messrs. 
Gasper & Co:, a firm registered under 
s. 26-A, Income Tax Act have required me, 
as an alternative to dealing with their 
application under s. 33, to refer the follow- 
ing three questions arising out of the Assis- 
tant Commissioner’s appellate order in res- 
pect of their 1937-38 assessment ; 

“(i) Whether the Assistant Commissioner of In- 
come-tax has not misdirected himself in law in 
regarding the assesses firmas being an entity dis- 
tinct from its partners ? 

(ii) Whether the sum of Rs, 92,440 expended dur- 
ingthe year ending December 31, 1936 to defend 
the partners of the assessee firm against a prosecu- 
tion connected with the trade or business carried 
on by it, isin lawa proper deduction under s. 10 (2) 
(iz), Burma Income Tax Act, in computing the profits 
of the assessee firm for the year in question ? 

(iii) Whether in the circumstances ofthe case the 
said sum of Rs. 92,440 was a business loss which 
should be deducted in ascertaining the profits or 
gains of the assessee ? ” 


As I am unable to give any relief under 
s. 33 and as tke subject-matter represents 
considerable difficulty, I am referring the 
case forthe orders of their Lordships. A 
copy of the Assistant Commissioner’s order 
is attached herewith as Annexure “A” and 
a copy of the Incofne-tax Officer's assess- 
ment order is attached herewith as An- 
nexure “B". The history of the case is as 
follows: The Firm which consists of three 
partners, carries on a business of general 
merchants, importers, commission agents 
aod dealersin shares, and for a number of 
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years has imported certain brands of whisky 
and brandy from Messrs. James Anderson 
& Co., in Oaleutta. The Firm of James 
Anderson & Co., became involved in very 
serious and extensive charges under the 
Bengal Excise Act and the Penal Ocde, In 
the investigation of these it was found that 
the applicant+firm received consignments of 
liquor from Messrs, James Anderson & Co. 
in respect of which offences were suspected 
to have been committed, and the three part- 
ners and the Manager of the Liquor Dapart- 
ment were included in the prosecution as 
conspirators. In the trial Court the appli- 
cants were convicted, but their conviction 
was reversed in the Appellate Oourt. The 
Case wag al important one and expensive 
lawyers were briefed, and the applicants 
claimed in their Firm's 1937-38 assess- 
ment Rs. 92,440 to be set off as expenses 
incurred in that case, 

Commissioner's Opinion.—In his assess- 
ment order the Income-tax Officer did not 
discuss this claim at any length, but dis- 
allowed the amount in toto. In his appel- 
late order the Assistant Commissioner has 
discussed the matter. He has remarked 
inter alia as follows : 

“Further for such offences the firm as such would 
have been penalized, whereas in this case the punish- 
ment would have fallen upon the partners and the 
Liquor Department Manager individually. Any of 
these individuals could plead—and as far as I 
know each did plead—that he had no knowledge of 
and was not responsible for what had been done. In 
these circumstances it appears to me that although 
the charge arose out of transactions entered into 
in the firm's name, the prosecution concerned the 
individual and not the firm. The cost of defence 
therefore would properly fall on the individual and 
the fact that the firm agreed to pay it would not 
make it expenditure incurred solely for the purpose 
of earning the business profits... The appellants 
claim the legal expenses incurred in defending the 
partnersand Liquor Department Manager in the 
case above mentioned”, 

These remarks haveled to the first ques- 
tion. I prefer its substitution by the follow- 
ing, whichin my opinion more adequately 
meets the point in issue: 

“Has the Assistant Commissioner of.Income-tax mis- 
directed himself in law in regarding the charge as 
one property attributable to the three partners in 
their individual capacity as against being attribut- 
able to the firm in its corporate capacity”. 


It is necessary to clear up.this reference 
to the Manager ofthe Liquor Department. 
Actually the expenses of the Manager have 
not been claimed by the Firm and they 
have not been paid by the Firm, The Liquor 
Department Manager was separately defend- 
ed and had to bear the costa of his de- 
fence himself and he has made a similar 
claim in his own assessment to have the 
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amount that he spent set off. This fact 
strongly supports the Assistant Oommise 
sioner’s opinion that the prosecution of the 
partners also was an indidual matter and 
not a matter of the Firm, From a portion 
of the appellate judgment in the liquor 
case, which has been produced by the ap- 
Plicant firm, it is quite clear that the pro- 
secution was against the three partners and 
the Manager of the Liquor Department of 
the Firm. 

There is some confusion in the appel- 
late judgment and Arakie has been referred 
to in one place as a partner. There is no 
doubt, however, that he is actually the 
Manager of the Liquor Department in the 
Firm. In setting aside the convictions the 
Appellate Judge has definitely mentioned 
Gasper, A. J. Gregory, S. J. Gregory and 
Arakie in their individual capacity. Under 
the Penal Code the prosecution would have 
to be against those who were found to have 
taken part in the suspected conspiracy. 
The three partners and Manager of the 
Liquor Department had all been concerned 


“with the consignments of illicit liquor re- 


ceived on behalf of the firm. They were- 
therefore all included as conspirators. The 
liquor business is only one branch of the 
firm and had there been more partners and 
had those other partners had no concern. 
with the Liquor Department of the Firm, 
it is logically reasonable to suppose that 
they would not have been brought into the 
prosecution and in such a case the question 
of whether the firm had been prosecuted or- 
the partners and manager prosecuted, would 
not have arisen. The confusion is due to 
the coincidence that all the three partners. 
had actually taken some part in dealing 


‘with the consignments ont of which the 


charge arose. 

Under s. 25, Partnerhip Act, every parte 
ner, is liable jointly with all the other part- 
ners, and also severally, for all acts ofa 
firm done while he is a partner, Under 
s. 26, if a partner of a firm, acting in the- 
ordinary course of its business does a wrong- 
ful act, or does so with the authority of its. 
partners and thereby a penalty is incurred, 
the firm is liable tothe same extent as the 
partners. Both these sections apply to third. 
party liability, but have nothing todo with 
the internal liability between the partners 
and the firm or vice versa, No agreement 
has been produced, or even mentioned as. 
existing between the partners: and the firm 
in connexion with such a liability. Had 
any penalty been incurred, the firm would 
have been liable to the third party, viz., to 
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the Govt. to the same extent as the partners 
were liable to the Govt.; but there is not- 
thing in these sections to create a direct 
liability from the firm to the partners. There 
was no penalty, however, and what I am 
‘concerned with are the legal costs of the 
defence in the prosecution and making the 
appeal. The question as to whether the 
firm or the individual concerned should 
pay this was one which the firm had to 
decide for itself. It was not a liability (in 
the absence of any specific agreement), 
enforceable in law by the partners against 
the firm. 

As however allthe partners in the firm 
‘were involved, they naturally agreed that 
the firm should pay their costs. Had there 
‘been other partners in the firm, not con» 
‘cerned with the prosecution, the story 
might have been otherwise. In the circum- 
‘stances governing this case the payment by 
the firm of these charges incurred by the 
partners in defending themselves cannot be 
regarded as other than an act of grace. 
J therefore do not consider that the Assis- 
tant Commissioner has misdirected himself 
in law as to whetherthe charge was one 
which fell properly upon the individuals 
-or upon the firm, I submit that the answer 
should be in the negative. I have gone 
into this question in detail, seeing that it 
has been raised by the applicant; but 
I myself, for reasons which will become 
apparent in the arguments given below, 
regard if as a matter not material in issue. 
From the income-tax point of view the 
material issue is the nature of the paye 
ment. 

Oase law provides no ruling directly 
applicable to a case of this kind; but the 
principle applicable can, I think, be de- 
duced from the principles enunciated in 
the English cases referred to below. The 
decisions in these cases are based on the 
following rules under the English Act, go- 
verning deductions: (1) r.3(a) which fore 
bids deduction of “any disbursements or 
expenses not being money wholly and exe 
clusively laid out or expended for the pur- 
pose of the trade”; and (2) r. 3 (e) which 
forbids deduction of “any loss not con» 
nected with or arising out of, the trade, 
ete.” Section 10(2) (ix), Burma Income 
Tax Act, corresponding tor, 3 (a) allows 
“any expenditure (not being in the nature 
of capital expenditure} incurred solely for 
the purpose’ of earning the profits or 
gains.” There is no specific provision in 
the Burma Act corresponding to r. 3 (e), but 
losses connected with or arising out of the 
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trade, e. g., bad debts, are allowed, Strong 
& Co. v. Woodifield (1)is theleading case. 
It has been quoted and relied on in all sub- 
sequent cases involving the construction of 
the two Rules mentioned. The question 
at issue was, whether a Brewery Company 
with licensed houses, where they carried 
on the busines, business of Innkeepers, 
were entitled to deduct damages which they 
incurred on account of injuries caused to a 
visitor staying at one of their houses, by the, 
falling in of a chimney. The House of Lords 
decided that they were not, Lord Davey 
remarking : 

“I doubt whether the damages in the present case 
can properly be called a trading loss. I prefer to 
decide the case upon rule ...... which applies to 
profits of trades...... I think that the payment of 
these damages was not money expended ‘for the 
purpose of the trade.’ These words are used in 
other rules, and &ppear to me to mean ‘for the 
purpose of enabling a person to carry on and 
earn profits in the trade, etc. I think the dis- 
bursements permitted are such as are made for that 
purpose. It is not enough that the disbursement 
is made in the course of, or arises out of, or is cons 
nected with, the trade or ia made out of the pro- 
fitsof the trade, It must be made for the purpose 
of earning the profits.” 

Tre next two cases are the Brewery 
casos. Smith v. Lion Brewery Co. (2) and 
Ushers Wiltshire Brewery Ltd. v. Bruce (8). 
The gist, of the decisions in these two cases 
is that the expenditure (on or on account 
of, tied houses) was so directly and necesa 
sarily connected with the trade of the 
Brewery business that it fell within the 
description of “disbursements or expenses 
wholly and exclusively laid out or expsnded 
for the purposes of the trade,” The next is T. 
W. Noble Lid, (4) whichis authority for say- 
ing that apayment to get rid of a servant 
in the interests of the trade is a proper 
deduction. There are some features in 
this case which need, emphasis to ap- 
preciate the basis on which the prin- 
ciple was applied, The assessees were a 
firm of insurance brokers. In the Gourt of 
Appeal, Lord Hanworth, Master of the Rolls, 
pointed out (p. 416*) : 

“It was a company which had business both in 
London and Paris and the special circumstances of the 
holding-of the capital and the original issue of the 
notes which are provided for under the agreement 
offer features which are some what different from 
the usual and peculiar to this present trading 
company. It wae, however, a company which with 

(1) (1906) A O 418; 5 Tax. Oas, 215; 95L T 241; 
22T LR 754. 


(2) (1911) A O 150; 5 Tax, Oas, 568; 80 LJK B 
566; 104 L T $21; 75'J P 273; 555 J 269; 27T LR 


4 . 
(5) (1915) A 0433; 6 Tax. Oas. 399; 84 LIK B 
417; 112 L T 651; 598 J 144; 31 T L R 104 
(4) (1927) 11 Tax. Cas. 372. 
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a very small capital was able by reason of the 
standing which it had acquired and the personal 
attributes of its directors, to do a large business 
which resulted in very large dividends upon the small 
capital with which it was carried on.” 

And later ip. 417* end) he added ; 

“Now this is s company which was doing very 
good business indeed, itis a business, however, to 
which good faith, standing and cerdik are essen- 
tial, and we must by no means overlook the find- 
ings of the Commissioners that the other directors 
considered it necessary for the sake of the good 
name of the company to get rid of this director. r 

Before proceeding to determination both 
Rowlatt, J. in the Original Court and the 
Master of the Rolls in the Appellate Court, 
took for their guidance the dictum of Lord 
Gave in British Insulated and Helsby 
Cables, Lid. (5). 


“that the sum of money expended, not of necessity 
and with a view to a direct and immediate benefit 
to the trade, but voluntarily and on the grounds 
of commercial expediency, and in order indirectly 
to facilitatethe carrying on of the business, may 
yet be expended wholly or exclusively for the pur- 
poses of the trade.” | g 

Rowlatt, J. distinguished the payment in 
this case from the damages in Strong & Co 
y. Woodifield (1). He said (p. 414*): 

“They paid it because it was essential in their 
opinion to get rid of him (director) for the sake of 
the good name of the company and they did not want 
any litigation or publicity or any scandal or any 
thing of that kind—so they paid it for business 
reasons.” b | 

Further indications of the basis of the 
principle applied are to be found in the 
following observations. Master of the Rolls 
(p. 419*): 

“Jt seems tomethat the directors hadto handle 
a situation of both delicacy and gravity and their 
dona fides not being questioned it is clear that’ they 
took a course which they were justified in taking 
and made a payment in the interests of the carry- 
ing on of their trade.” 

Sergeant, L.J. (p. 421*): 

“The object........was thatof preserving the status 
and reputation of the company which the directors 
felt would be imperilled: ..... To preserve the status 
and dividend-earning power of the company seems to 
me a purpose which is well within the ordinary 
purposes of the trade,” 

Lawrence, L. J. (p. 4234): 

“The sole object with which the company made 
the payment was to enable the company to continae to 
carry on and earn profits in its business.” : 

The next two cases Commissioner of 
Inland Revenue v. E.C. Warnes and Co., 
Ltd., (6), Inland Revenue Cmmissioner v. 
Von Glehu & Co. (7), cases of deductions 
claimed in respect of penalties, and costs 
incurred in opposing the imposition. Penal» 


(5) (1926) 10 Tax. Cas. 191, 

(6) (1928) 12 Tax. Cas, 227; 89 L J K B6; (1919) 2 
KB 444,121 LT 125; 35 T L R 436, 

(7) (1927) 12 Tax. Oas. 232; 89 L J K B 590; (1920) 
2K B 553; 123 L T 333; 36 T L R 463. 
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ties were imposed underthe Oustoms (War 
Powers) Act. The tests laid down in Strong & 
Co. v. Woodifield (1) were applied, and the 
Courts had no difficulty in deciding that the 
deductions could not be allowed. In the 
first case, it was argued that the penalty 
was a loss connected with, or arising out of 
the trades As to this, Rowlatt J. said (p. 
231*): 

“Now undoubtedly this deteriment, if I may use 
the vaguest word, is a loss in the sense that they 
have had to pay £2000, and have not got the £000 
which they otherwise would have had, It is also 
‘connected with or arising out of such trade,’ because 
they committed the offence, or whai must be regarded 
ae the offence, in carrying on their trade. But the 
question, really, is whether, within the meaning of 
this rule, it is a loss connected with or arising out of 
their trade. I may shelter myself behind the authori- 
ty of Lord Loreburn, who, in his judgment in the 
House of Lords in Strong & Co. v. Woodifield (1), 
said that it is impossible to frame any formula 
which shall describe what is a loss connected with 
or arising out of a trade. That statement I adopt, 
and lam nof sure that I gain very much by going 
through a number of analogies, but it seemsto me 
that a penal liability of this kind cannot he regarded 
as a loss connected with or arising outof a trade. 
Ithiak that a loss connected with or arising out of 
atrade must, at any rate, amount to something 
in the natureof a loss which is contemplable and in 
the nature of a commercial loss." 

In the second case, which went up to the 
Court of Appeal, the claim was considered 
onthe footing of a “loss as well asa dis- 
bursement or expense “wholly and exclu- 
sively laid out or expended for the purposes 
of the trade.” Applying the principle en- 
unciated in Strong & Co. v. Woo tifield 
(1), the Court held that it was neither a loss 
nor an expense wholly and exclusively laid 
out or expended for the purposes of trade, 
within the meaning of the relevant rules. 
Here again the observations of the Court 
throw light on the way in which the prine 
ciple in Strong & Co. v. Woodifield (1), was 
applied. Lord Sterndale, Master of the 
Rolls, remarked (p. 238%): 

“Of course, as Rowlat J. said, in a sense you 
may say that it has been connected with the trade, 
because if the trade had not been carried on the 
penalty would not have been incurred, there would 
not have been an opportunity for the breach of the 
law which took place, but in the sense in which the 
words are used in the Act, I do not think that this 
was connected with or arising out of such trade, 
manufacfure, adventure, or concern, and still less 
do I think that it was a disbursement under r. L.. 
...that is tosay money wholly and exclusively laid 
out or expended for the purposes of such trade, 
Doring the course of the trading this committed a 
breach of the law. As I say, it has been agreed that 
they did not intend to do anything wrong in the 
sense that they were willingly and knowingly sending 
these goods to an enemy destination; but they com: 
mitted a breach of the law, and for that breach of 
the law they were fined, and that does seem to me to 
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be 2 loss connected with the business, butit is a fine 
“imposed upon the company personally, as far as a 
company can be a person, for a breach of the law 
which they had committed It is perhaps a little 
difficult to put the distinction into very exact langu- 
age, but there seems to me to be a difference bet- 
ween a commercial loss in trading and a penalty 
imposed upon a person or a company. for a breach of 
the law, which they have committed in that 
trading.” 

W arington, L. J. observed (p, 240* end) : 

“Now is this a loss connected with or arising out 
of a trade or manufacture? That the expenditure 
arises out ofthe trade I think may well be conced- 
ed. It does arise out of the trade, because if it had 
not been that they were carrying onthe trade they 
would not havehad to incur this expenditure: but 
in my opinion it is not a loss connected with or 
arising out of the trade. It is a sum which the people 
conducting the trade have had to pay because in 
conducting it they have soacted as to render them- 
selves liable to this penalty. It isnot a commercial 
loss and I think thatwhen the Act is talking about 
a loss connected withor arising out of such trade, it 
means a commercial loss connected with or arising 
out of the trade.” . 

Further, dealing with the question whe- 
ther itis a “disbursement” exclusively laid 
out or expended for the purposes of the, 
trade. Warington, L. J. remarked (p. 241* 
end): 

“The disbursement is msde, as I have already said 
—and the same remark applies tothisrule as to 
the other—because the individual who is conducting 
the trade has, not from any moral obliquity, but has 
unfortunately been guilty of an infraction of the 
law." 

Scrutton, L. J.’sobservations, after quote 
ing Lord Davey in Strong & Co. v. Woodi- 
field (1), are: 

“Were these fines made or paid for the purpose 
of earning the profits? The answer seems to me 
obvious, that they were not; they were unfortunate 
incidents which followed after the profits had been 
earned...” 

The next relevant case and the one relied 
on by the assessees is G. Scammell & 
Nephew, Lid. v. Rowles (<). Here the pay- 
ments made in c mpromiee of action were 
allowed as deduction. This case does 
not differ in principle from that in 7. 
W. Noble Ltd. (4), referred to above. 
In the one case (Nobles) the removal of 
the Director and in the other (Scammells) 

' the termination of a complex trading ree 
lationship was held to be a factor vitally 
afiecting the stability or the proit-earning 
potentialities of the concern, that the ex- 
pense involved was held to be “exclusively 
laid out or expended for the purposes of 
the trade.’ The principle to be deduced 
from the English cases mentioned above 
is that while a loss may be connected with, 
or it may arise out of the trade, to be 
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allowable as a deduction it must have a 
commercial complexion, and it must be 
something which is ‘‘contemplable” (to use 
Rowlatt, J."8 phraseology in Commissioner 
of Inland Revenue v, E. C. Warnes & Co. 
(6). In the present case (dealing with the 
claim on the footing ofa lcss)it has no 
such characteristic. The words of Rowlatt, 
J. were used with reference to a penal 
liability ; but they enunciate a principle 
which is equally applicable toa loss of an 
extraordinary character like this, Waring- 
ton, L. J.B remarks in the same case are 
also to the point. He said: , 

“Tt does arise out of the trade -...But [to supply 
the missing conjunction} it is not a commercial 
loss, and I think that when the Act is talking 
about a loss connected with or arising out of such 
trade it means a commercial loss connected with 
or arising out of the trade.” 

Dealing with the claim on the footing of 
a disbursement “wholly and exclusively laid 
out or expended for the purposes of the 
trade,” I think that I am on strong ground 
in resisting the claim with reference to our 
s. 16 (2) (ix) Lord Davey,in Strong & Co. 
v. Woodifield (1), constrving the corres» 
ponding English provision said (as quoted 
above): 

“It is not enough that the disbursement is made 
in the course of, or arises out of, or is connected 


. with the trade or made out of the profits of the 


trade It mustbe madefor the purpose of earning 
the profits.” 

Toat is to say, benefit to the trade (in 
the sense of earning of profit) and commer- 
cial expediency are the essential elements. 
Now, we clearly have these elementsin the 
case of the dismissed director in T. W. 
Noble Ltd. (4) and almost-in equal degree 
in G.Scammell & Nephew Ltd. v. Rowles 
(8) We do not have them in the applic 
cants’ case. In T. W, Noble Lid. (4, em-, 
phasis was laid onthe extraordinary posie 
tion of the business and of the directorate, 
the standing and credit of the business and 
the personal attributes of. the directors’ 
being vital factors. In G. Scammell & 
Nephew, Ltd. v. Rowles (3), in a different. 
way, but in an equal degree, the earning 
potentialities of the concern were in jeo- 
pardy if the complex trade relationship- 
continued. Andin both cases the expen- 
diture was on an object which clearly had 
a commercial complexion. The applicant. 
firm’s case lacks this, as also the essen- 
tials indicated in T. W. Noble Ltd. (4) and 
G. Scammell & Nephew, Ltd. v. Rowles (8), 
And it therefore does not survive the test. 
laid down in Strong & Co. v, Woodifield 
(1). In accordance with the above there-. 
fore I further refer the second and third 
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questions framed by the applicants, rese 
pectfully submitting that the answers to 
both should be in the negative. 

Roberts, C, J.—These questions which 
have been referred to us arose out of a 
claim by Messrs. Gasper & Oo., Rangoon, 
who were a firm of partners, to deduct 
from their income-tax assessment the ex- 
penses incurred in defending individual 
partners and the Manager of the Liquor 
Department against criminal charges which 
were brought against them ‘in Calcutta, 
charges of conspiracy to commit offences 
against the dixcise Act. After protracted 
litigation, and as a consequence of sundry 
appeals, all the charges were dismissed and 
it was said that they left the Court with 
unsullied characters. And they say in effect 
that the costs to which the partnership firm 
which was assessed as partnership, was 
put as a result of defending the character 
of each individual partner and the manager 
ought properly to be set off in one oftwo 
ways. First of all, it was expenditure with- 
in the meaning of s. 10 (2) (27), Income 
Tax Act, which runs as follows: 

“10 (1).—The tax shall be payable by an assessee 
ander the head ‘business’ in respect of the profits 
or gains of any business carriedon by him, 

(2\.—Such profits or gains shall be computed 
after making the following allowances, namely : 

(iz). -Any expenditure (mot being in the nature 
of capital expenditure) incurred solely for the pur- 
pose of earning such profits or gains.” 


Now, in order to deduct the lawyers’ 
charges which they had to meet in con- 
nection with this litigation, the assessees 
must show that they incurred the expendi- 
ture solely for the purpose of earning pro» 
fits or gains in a business carried on by 
them, Butitis clear in the circumstances 
that part of their object was to save the 
individual partners from the possible ad- 
verse consequences of acriminal conviction. 
It has been pressed upon us that the only 
thing which the partners could doin order 
to protect their business and to enable them 
to continue to make profits was to defend 
themselves in the way they did. But the 
words “for the purpose of earning such pro- 
fits” mean that the purpose intended to be 
effected is the earniog of profits and I can- 
not think that at the time this criminal 
charge was brought against them the pur- 
pose which they intended to effect was to 
do more than secure acquittals in respect 
of gach charge. This difficulty makes it, to 
my mind, impossible to say that the asses» 
wees have brought themselves within the 
ambit of s, 10, subss. (2), cl. (27). But then, 
it is said by them that although they may 
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be unable to do this, in all the circum- 
stances of the case the sum which they 
spent was a business loss which should be 
deducted as such when ascertaining the pro» 
fits and losses of the assessees. ‘That means 
that before they arrive at the amount to be 
set down jn the head of “profits or gains" 
in the opening words of s. 10, they should 
be permitted to deduct this as though it 
were a business loss. But, although a loss 
in some circumstances may have been 
brought about as a result of expenditare 
which has failed completely to effect the 
purpose intended when the expenditure 
was made, I do not think it can be said that 
when expenditure has been undertaken by 
persons to protect their good name and they 
have succeeded they can be said to have 
suffered loss. 

Mr. Olark has pressed upon us that there 
was no advantage to them from the expen» 
diture which they incurred. But we have 
to regard a loss as akin to such loss as may 
be caused by the depridation of thieves or 
by some disaster entirely outside the voli- 
tion of the person who suffers that loss, 
This was voluntary expenditure which was 
not unsuccessful and once it is realized that 
the sam sought to be deducted ie in the 
nature of expenditure, it seams to me that 
one has to go back to sub-head (ix) ofa. 10, 
sub-s. (2), to see what kind of expsnditara 
can be deducted. Accordingly, in my opi» 
nion, the appsilants have failed to show 
that this sum is deductible either under 
the one head or the other. Wehada nume 
ber of cases cited to us. And it is clear from 
Commissioner of Inland Revenue v. E, C. 
Warnes & Co. Ltd, (6), that it may be righ: 
to decide in a given case whether an 
amount is deductible as a loss or whether 
it is expənditure wholly and exclusively for 
the purpose of trade. Those are the words 
of the English Act and mean substan- 
tially the same as the words “solely for 
the purpose of earning such profits and 
gains” in the Burma Act; although I am 
not to be taken as saying that for all pur- 
poses they must necessarily be synonymous, 
But on neither head, in my opinion, have 
the assessees brought themselves within 
the ambit which they desire, The case cited 
tous by Mr, Olark in G, Scammell & 
Nephew Ltd. v. Rowles (8), turns really 
upon its own facts and is not, I feel, of great 
assistance to us here. 

It is necessary whilst we are obliged to: 
answer the second and third questions in 
the negative, to deal for a moment with 
the first question propounded to ds. We : 
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are of opinion that the Commissioner of 
Incomesrtax has mistakenly insisted upon the 
question in the form in which he has put it, 
and that the question 

‘whether the Assistant Commissioner of Income- 
tax has not misdirected himself in law in regarding 
the agsessee firm as being an entity distinct from its 
partners,” 

which Mr. Clark desired to have propound: 
ed, was the proper question: and the 
answer to that question, unfortunately, must 
be in the affirmative. The error is one 
of regarding the partnership as though 
it were an entity apart from the entities of 
its individual partners, The case of a parte 
nership must be sharply distinguished from 
that of a limited liability company or a 
corporation. The word “firm” is merely a 
collective name for the different members 
of it. As was said by Page, J.,in Seodoyal 
ae v. Joharmull Manmull (8), at 

. 558 : 

P “A firm as such cannot be a member of a partner- 
ship. A partnership under s. 239, (4. e., the old Act) 
is a relationship which subsists between persons, but 
a firm is not a person; it is not an entity; it is 
merely a collective name for the individuals who are 
members of the partnership, It is neither a legal 
entity nor is it a person.” 

The learned Judge went on to give Eng- 
lish authority for this: and it is of course 
now clear, by reason of s. 4, Partnership 
Act (1932), that the view expressed was a 
correct view. The Assistant Commissioner 
seems to have thought that the partners 
were a separate entity from the firm and, 
indeed, in one part of the Commissioner's 
opinion the phrase is used. “Both these 
sections” (meaning ss, 25 and 26, Partner- 
ship Act) i 

“apply to third party liability, but have nothing to 
do witb the internal liability between the partners 
and the firm or vice versa.” 

This illustrates some confusion of thought. 
The liability which exists between the parte 
ners is a liability which exists between 
themselves, and the firm has no separate 
personality. For the reasons I have given, 
in my opinion, tbe first question in this 
reference, which we have substituted for 
the question propounded in the reference, 
must be answered in the affirmative, the 
second and third questions must be an- 
swered in the negative. The assessees must 
pay the costs of the reference, Advocate's 
fee twenty gold mohurs. f 

Mya Bu, J.—I agree with the judgment 
- of my Lord the Chief Justice. 


. Dunkley, J.—I agree with the answers 
proposed by my Lord the Ohief Justice to 
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the three questions which has been pro 
pounded. On the first question, I have 
nothing to add to his judgment. With re- 
gard to the second and third questions, 
although there is not, in the Burma In- 
come Tax Act, any provision similar tor. 3 
(e) of Sch. D of the English Income Tax Act, 
it is quite clear that in ascertaining the 
profits or gains, which are subject to assess- 
ment under the Act, trading losses cañ, and 
ought to be, deducted. In Ushers Wiltshire 
Brewary Ltd. v. Bruce (3), at p. 458*, Lord 
Parker of Waddington said : 

“Where a deduction is proper and necessary to be 
made in order to ascertain the balante of profits and 
gains, it ought to be allowed............ provided there is 
no prohibition against such an allowance.” : 

If the assessees are entitled to deduct 
from their prefits or gains the moneys 
spent in connection with their prosecution, 
such moneys must be deducted either as 
expenditure or as a trading loss. In order 
to entitle the assessees to deduct such 
Moneys as expenditure, they must show 
that this expenditure comes within. the 
scope of the provisions of cl. (ix) of s. 10 (2) 
of the Act. If they wish to deduct this sum 
asa loss, they must show that it is a loss 
connected with or arising out of their busi- 
ness. Treating it as an expenditure, clearly 
it does not fall within el. (tz) of s. 10 (2), 
because the expenditure was not incurred 
“solely for the purpose of earning such 
profits or gains” but was mainly incurred 
for the purpose of securing the acquittal of 
the partners in respect of the criminal 
charges made against them. No doubt, 
these moneys were spent in connection with 
a matter arising out of their business, but 
they were not a “loss,” in the ordinary 
and natural meaning of that word. “To 
lose” means to spend unprofitably, to get 
no return or result for one's labour or 
money. But in this case the objects for 
which the money was spent were successe 
fully achieved according to the assessees 
themselves, for they were acquitted and 
they retained their excise license and so 
were able to centinue their business. Cone 
sequently, these sams cannot be deducted, 
either as a loss in arriving at the profits - 
or gains which are liable to assessment 
under the Act, or as an expenditure coming 
ree cl. (ix) of’ s. 10, subs. (2) of the 

ct. 

8. Answers accordingly. 
“Page of (1915) A O—[Hd.] 
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Miscellaneous Appeals Nos, 15 and 25 
of 1938 
December 22, 1939 
Davis, J. O. AND WESTON, J. 
BHOJRAJ MURIJMAL—APPELLANT 
versus 
THAKURDAS SOBHRAJ AND ANOTARR— 


i RESPONDENTS 

Provincial Insolvency Act (V of 1920), sx. 2 (d), 
28—Hindu joint family firm and its manager, in- 
solvency of—Manager’s power of disposal of family 
property including minor's share, if vesis in Re- 
ceiver, 

The disposing power exercisable by the manager 
of a joint family business is not other than a power 
which he may exercise for his own benefit within 
the meaning of s. 2 (d) and, therefore, on the in- 
solvency of the joint family firm and of the manager, 
the manager’s power of disposal over the joint family 
property including a minor’s share to satisfy debts 
of the business vests in the Official Receiver under 
s. 28, Prov, Insol. Act. 

A Hindu joint family firm can be adjudicated in- 
solvent. 97 Ind, Oas. 446 (1) and 139 Ind, Cas, 13 


- (2), relied on, 


Mise. A. against order of the Second As- 
sistant Judge, Sukkur, dated May 16, 1938, 


Mr. Dingomal Narainsingh for Mr. Dip- 
chand Chandumal, for the Appellant. 


Mr. Manghanmal Bhojraj, for Respon- 
dent No. 1. 


Weston, J.—This purports to be an 
appeal under s. 75, Prov. Insol. Act, against 
a judgment of the Assistant Judge, Sukkur, 
modifying in appeal an order of Sub- 
ordinate Judge, Shikarpur. A Hindu joint 
family firm Phagunmal Sobhraj and also 
its manager Murijmal were adjudicated 
insolvents and by this order the Subordinate 
Judge directed the Receiver to take over 
all the assets of the business, all the pro- 
perty of Murijmal and also all the joint 
property of Murijmal and the minor mem- 
ber of the family Thakricmal including 
their shares in other firms. On the appeal 
to the District Oourt filed by Thakriomal 
thetlearned Assistant Judge held that the 
adjudication of a Hindu joint family was 
legal and valid but that the minor Thakrio- 
mal could not be held liable personally for 
the debts of the business, and that his share 
in the joint family property other than his 
share in the business could not vest in the 
Receiver. He therefore modified the order 
accordingly. The present appeal is pre- 
ferred by one ofthe petitioning creditors, 
and a preliminary point is raised for the 
respondent, Thakriomal that no second 
appeal lies under.s, 75, Prov. Inso]. Act. 
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This is correct, but it is open to us to treat 
the appeal asa revision application under 
el (1) of s.75, and we think we should 
adopt this course. 

That a Hindu joint famly firm can be 
adjudicated insolvent has been held by a 
Bench of this Court in In re, Firm of 
Hiralal Shivnarain (1). It is true that this 
was a° case under the Presi. Towns 
Insol. Act, and that the decision is based 
upon s. 99 of that Act, Buts. 79 (2), (c), 
Prov. Act, shows that adjudication of a firm 
is permissible under that Act, and as the 
reasoning in In re, Firm of Hiralal Shiva 
narain (1) applies equally to a case under 
the Prov. Act we consider that we are 
bound by that decision in the present case, 
If further authority were necessary, we 
might refer to Bhola Prasad v. Ram Kumar 
Marwari (2) were a firm consisting ofa 
Hindu joint family including minors and 
also a stranger was adjudicated insolvent 
under the Prov. [nsol, Act. The same case 
is authority for the proposition, not disputed 
before us, that on adjudication of the firm 
the entire assets of the firm as such vest 
in the Receiver. Itis not suggested before 
us that the separate property, if any, of 
minor members of a joint family is liable 
for the debts of the family firm, or that the 
Receiver can exercise any power of disposal 
over such separate property. The question 
wehave to consider in the present case is 
whether the Receiver acquires any power 
of disposal of the joint family property 
other than the assets of the business itself. 

It was laid down by the Privy Council 
in Sat Narain v. Behari Lal (3) that upon a 
Hindu governed by the Mitakshara being 
adjudicated insolvent the property of the 
joint family constituting of himself and 
his sons does not thereby become vested in 
the Official Assignee although that property 
may be available for the payment of his 
just debts, In the later case, Sat Narain 
v. Sri Kishendas (4) which was also under 
the Presi. Towns Insol. Act, their Lord- 
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ships held that on the adjudication of the 
father of a Hindu joint family governed by 
the Mitakshara, his power to sell the joint 
family property to pay his antecedent debts, 
not incurred for immoral or illegal purpose 
vests in the Official Assignee under s. 52 
(2) (c), Presi. Towns Inso}. Act. In the 
Prov. Ineol. Act, the only definition of 
property appears in s. 2 (d) which is as 
follows : i 

“(d) ‘property’ includes any property over which 
or the profits of which any person has a disposing 
power which he may exercise for his own benefit.” 

The question whether the power of dis- 
posal of joint family property exercisable 
by a Hindu father for payment of his own 
debts not tainted by immorality of illee 
gality, amounts to property within the mean- 
ing of s. 2 (d) has been considered in 
several cases. In Hari Das Himatlal y. 
Lallubhai Mulchand (5)it was held that 
this power is property which vests in the 
Receiver under s, 28, Prov. Insol, Act, 
and the same view was taken by the 
majority of the Full Bench of the 
Allahabad High Court in Anand Prakash 
v. Naraindas Dori Lal (6). In the 
present case the manager Murijmal is not 
the father of the minor Thakriomal. No 
Pious duty on the part of the son to pay 
debts of the father exists. And while 
there is little difficulty in holding that a 
father when paying his debts exercises his 
disposing power over the joint property for 
ig own benefit within the meaning of s. 2 
(d), the question whether the power which 
the manager of a joint family business 
possesses to pledge the credit and property 
of the family for the ordinary purposes of 
the business isa power exercisable for his 
own benefit is not free from diffculty. 
The only authority directly in point to 
which we have been referred is Oficial 
Receiver, Anantpur v. Ramachandrappa 
(7; where the following question was con- 
sidered : 

“In a Hindu joint trading family, where there 
areone ormore minor members and the manager 
is not the father, and the adult members including 
the manager have been adjudicated insolvents does 
the power of the manager to dispose of joint family 
property for debts incurred for trading purposes, 
pass to, and become exercisable by the Official 
Receiver so as to bind the minors’ shares ?” 

On this question there was a difference 


of opinion between Odgers, J., and Uurgens 
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ven, J., and there was therefore a reference 
to a third Judge, Devadoss, J. The ques» 
tion was finally answered in the affirmative. 
In the course of his judgment Odgers, J., 
observes : 

“Tt seems to me that once you get the idea admitted 
of the power of disposition over the property of the 
insolvent which is clearly established in Sat 
Narain v. Behari Lal (3) and Rala Venkata 
Seetharama Chettiar v. Official Receiver, Tanjore (8) 
there is no difference between the power of the 
manager if he is a father and the power: ef the 
manager when he is a brother or other relation even 
in the case of a minor partner who cannot be ad- 
judicated.” 

Ourgenven, J. considered that the quali- 
tying words ‘for his own benefit’ appearing 
in s, 2 (d) excluded a disposing power 
which the debtor was competent to exercise 
only in a representative capacity, and he 
considered that the disposing power possess- 
ed by a manager is not for his owa benefit 
but for the benefit of the family. The same 
view appears to have found favour with 
Devadoss, J., who however decided the quese 
tion on certain earlier decisions of the 
Madras High Oourt, In the course of his - 
judgment Devadoss, J. cbserved that the 
expression ‘own benefit’ is taken from the 
English Bankruptey Act of 1883, and he 
draws attention to the interpretation by 
the English Oourts of this expression as 
meaning “‘sole benefit.” 

We think it doubtful if assistance is to 
be obtained on this questions from decisions 
in English cases, The Hindu joint family 
system with which we are dealing is a 
system unknown to English law and with 
no parallel in English law. No member 
of a Hindu jont family, not even the 
manager, can predicate his share in the joint 
family property whether the property be the 
business or other property of the family. 
In the words of their Lordships of the 
Privy Council in Katama Natchiar v, Rajah 
of Shivagunga (9) ‘there is community of 
interest and unity of possession between 
all members of the family,” and as there is 
community of interest, there is community 
of benefit. We can see no reason tohold 
that the disposing power exercisable by 
the manager of a joint family business is 
other than a power which he may exercise 
for his own benefit within the meaning of 
s. 2 (d) and we consider therefore that, on 
the insolvency of the joint family firm and 
of the manager, the manager’s power of 
disposal to satisfy debts of the business 

(8) 49 M 849; 97 Ind. Cas. 825; AIR 1926 Mad, 
994; SIM LJ 269; 24 LW 345; (1926) M W N 
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vests m the Official Receiver under s., 28, 
Prov. Insol, Act, We modify the order of 
the Assistant Judge by directing that the 
power of disposal over the joint family 
property including the share of the minor 
for payment of the debts of the joint family 
business shall also vest in the Receiver. 
This judgment will dispose also of the 
appeal No. 25 of 1938. 


8. ° Order modified. 


CALCUTTA HIGH COURT 
Appeal No. 233 of 1934 
. January 5, 1940 
R. O. Mrrrer AND RosBURGH, JJ, 
Maharaja SRISH CHANDRA NANDY 
AND ANGTHER—APPELLANTS 
versus 4 
SUPRAVAT CHANDRA AND GTAaBBS— 
RESPONDENTS 

Contract Act (IX of 1872), s. 23~—Non-com- 
poundable offence involving civil and criminal 
Uability—Agreement in respect of civil liability, 
validity—Part of consideration on aggrieved party's 
side being not to prosecute criminially, validity— 
Agreement, when said to be executed under pressure 
—Trustee and beneficiary—Agreement substituting 
fixed sum for wnascertained liability of beneficiary 
part of consideration being withdrawal of pending 
non-compoundable criminal cases —Trustee, if can 
claim sums specified in agreement or plead that 
suit by beneficiary is not maintainable on ground that 
accounts had been settled—Position of parties—Deci- 
sion of question whether consideration was settlement 
of pending criminal cases—Civil Procedure Code (Act 
V of 1908), a. 75—Findings by Court. held could 
not be registered before Commissioners—Suit by 
beneficiary for accounts against trustee—Court, if 
can issue commission to ascertain value of movables 
in possession of trustee—Trustee—Obligations of, if 
can be abrogated by covenant —Liability of—Loss 
by deceased trustee, if can be made good from hia 
assets —Cestui que trust, if can sue for accounts — 
Trustee, when can sue cestui que trust for accounts 
—Principle on which cestui que trust is entitled to 
relief—Limitatiens of—Trustee mixing trust money 
with his own—Cestui que trust has charge over whole 
amount —Legal representative of trustee, position 
of—Sutt for accounts by or against trustee—Onus— 
Law asto, stated. 4 

An actmayinvolve person in acivil as well 
as a criminal liability for a non-compoundable 
offence, the liability depending on proof. The mere 
fact that an agreement may be made with regard to 
the civil liability while a possibility of prosecution 
criminally is existing will not render the agree- 
ment void, but if that agreement is made and part 
of the consideration for it on the side of the 
aggrieved party is an agreement not to prosecute 
criminally, then the agreement is void. If the 
agreement as to the civil® liability changes the 
nature or the extent of the original civil liability, 
for example, if the guarantee of a surety is intro- 
duced, or if the liability is changed from a personal 
one to 8 mortgage security, this will be a strong 
indication thatthe agreement is not merely in settle. 
ment of the original civil liability, but that it is 
one made under pressure and in return for an 
agreement not to prosecute, The additional advantage 
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so conferred by the agreement cannot be efiforced in 
law, though it would be open to a party to fall back 
upon the original civil liability and enforce it, 
This distinction is a fundamental one. This dis- 
tinction would with greater reason apply, where 
the foundation of the original civil liability is wholly 
unconnected with the act which is made the 
foundation of the criminal offence. 131 Ind. Oas. 133 
(3), 147 Ind. Oas. 492 (4), 179 Ind, Oas. 210 (5), relied 
on. Flower v. Sadler (6), referred to. [p. 299, cols, 
1&2] ° 

The agreement between the trustee and beneficiary 
substituted for what was unascertained liability 
of the latter a fixed sum of money, a part of consi- 
deration being the withdrawal of the pending non- 
compoundable criminal cases by the beneficiary : 

Held, that the agreement was void and must be 
ignored andthe trustee could not claim the sum of 
money specified inthe agresmentor plead that the 
suit as framed was not maintainable on the ground 
thet the accounts had already beed settled. The 
agreement being out of the way the parties were 
relegated to their rights and duties which they had 
and which could be enforced subject to the law of 
limitation. |p. 300, col. 2.3 

In deciding the question as to whether thecon- 
sideration for an agreement was the settlement of 
the pending criminal cases the Oourt cannot be 
confined tothe terms of the agreement. The whole 
evidence must be examined. 123 Ind. Oas, 187 (2), 
relied on. fp. 300, col. 1] 

Where on an express issue being raised the Judge 
has given cogent reasons for his finding that the 
plaintiffs have produced all the account papers 
which had been delivered to them and their co- 
sharers and the remaining papers are with defendant, 
the’ same question cannot be allowed to be 
reagitated before the Commissioner appointed by 
the Court to determine accounts between the parties, 
{p. 300, col. 2.) 

Some of the fundamental duties of a trustee ara 
to get in the trust property and to manage the trust 
as a prudent man of business. He must exercise 
his powers also like a prudent man of business, 
Where he has a discretion he must exercise it in a 
bone fide and intelligent manner, A covenant in the 
trust deed cannot in law abrogate or minimise the 
aforesaid obligations imposed by law, and absolve 
the trustee from the effects of acts negligently done or 
negligent omissions or wilful defaults. [p. 301, col’ 1.] 

The loss occasioned by acts and omissions and 
wilful defaults of the late trustee must be made 
good from his assets in the hands of his legal 
representative. The cause of action survives as the 
loss is ba the result not of a mere tort committed 
by the late trustee but of the breach of a fiduciary 
relation, of a failure to parform a duty. Concha v. 
Murrieta de Mora (7), reliedon, [ibêd,] 

In a suitfor accounts by the beneficiary against 
the trustee s. 75, Civil P. O., does not authorize 
the Court to issue a commission to ascertain the 
value of the movables in the possession of the 
trustee as the beneficiary is entitled to recover them 
back in specie under the provisions of s. 11, Specific 
Relief Act. The decree ought to be a dacreefor 
delivery of the movables enforceable under O. XXI, 
r. 31, Oivil P. C., but in accordance with O. XX, 


‘r.10 ofthat Code the docree has to state the amount 


of money to be paid by the defendant as an 
alternative if delivery cannot be had. fżbid.] 

A suit for account canbe brought by the cestui 
que trust against the trustee. But where his case is 
that money is due to him, the trustee can as plaintiff 
ask the Court totake accounts, and to have a decree 
for such balance as may be found due to him, for 
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otherwise he would be without remedy if the cestut 
que trust dees not choose to file a suit for accounts 
If a suit for account is, however, brought by the 
cestut que trust against the trustee, the latter can 
get a decree for payment in that very suit if he is 
in surplusage. {p 302, col. 1) 

The principle on which the cestut que trust is 
entitled to relief limited to the personal assets of the 
trustee inthe hands of his legal representative are: 
The first principle isthat a trustee is liable to make 
good the loss caused by his breach of ¢rust. The 
cause of action to obtain compensation survives and 
his legal representative is bound to make good the 
loss out of assets which he receives, The second 
principle is that a cestui que trust is entitled to 
follow the trust property, whatever shape or form it 
takes, in the hands of a volunteer. The same prine 
ciple applies even when the trust property is money, 
provided it can be traced. [p. 302, col. 2.) 

Where the trustee mixes his own money with trust 
money and either keeps the mixed funds himeelf or 
hands it over toa volunteer the cestus que trust will 
have a charge over the entire fund for so much as 
represents the trust money. The taking of account 
in such cases is only necessary for ascertaining the 
exact amount of the trust money which was mixed 
up with the personal funds of the trustee. [ibid] 

The heir or legal representative of the deceased 
trustee stands in the position of a volunteer so far 
asthe trust fund is concerned. A suit to have an 
account against the legal representative of a dead 
trustee is in essence a suit for recovery of the trust 
fond, the accounting being necessary toascertain the 
amount representing the said fund, so that it may 
be charged on the assets received by the legal 
representative, auch assets beingin substance the 
mixed fund, Such being the character of the cestut 
que trust's remedy, the theory of an implied under- 
taking by him as ina suit for account against the 
truetee, which is the main foundation on which a 
decree is given in the latter's favour ifhe is in 
surplusage, can have no application. [bid,} 

Not only the cestue que trust but also the trustee 
ean file a bill for account. Whether the trustee is 
the plaintiff or the defendant, in such a suit the 
burden is alwayson him to establish the items 
of account. The net balance either in favour or 
against the trustee, as the casemay be would be 
the same in both the suits. (p. 303, col. 1.] 

Rut when a suit is brought by the cestut que trust 
against the legal representative of a trustee, the 
burden is on the plaintiff. He will have to establish 
what was the surplus which was inthe hands of his 
trustee. The defendant is under no obligation to 
explain or establish any item of account. All items 
of receiptsand expenditure appearing in the trust 
accounts must prima facie be taken as correct unless 
proved by the cestu? que trust to be otherwise, [ibid] 

In a suit, however, instituted by the legal repre- 
sentative of the trustee against the cestui que trust 
to enforcethe right of indemnity of the deceased 
trustee, the former must show that the amount spent 
from the private funds of the trustee was spent for 
the trust. Wherethe ascertainment of the amount 
would depend upon taking accounts he must prove 
that the trust fund was in deficit and the said deficit 
was made up from the personal funds of the trustee. 
He must therefore satisfactorily explain the ques- 
tioned items of receipts and expenditure. [idia.] 


A. from the original decree of the Sub- 
Judge, Burdwan, dated November 17, 1933, 


“Dr. Basak and Mr. Rama Prosad Mu- 
kerjee, for the Appellants. 
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Dr. Pal and Hariprosanna Mukherji, 
for the Respondents, 

Judgment.—There persons, Paramsukh 
Chandra, Asbutosh Chandra and Harihar 
Chandra were heavily invoived in debts in 
the years 1904. On April 28, 1904, they 
executed a trust deed by which they cone 
veyed all their properties to Maharaja 
Monindra Obandra Nundi as truestee for 
payment of their debts (Ex. B. O. 4154). 
The trustee accepted the trust and was in 
possession of the trust estate up to his 
death in November 1929. He did not how- 
ever render account of trust estate. While 
he was trustee some of the immovable pro- 
perties of the trust estate, Sribati and 
others, were sold atthe instance of credi- 
tors and were purchased by him. He also 
redeemed the qrnaments which had been 
pledged by the Ohandras to cthers and 
kept them in his possession as trustee. 
There is now no controversy regarding the 
title to Mehals Sribati and others which he 
had purchased while he was trustee. They 
still formed part of the trust estate notwithe 
standing his purchase. Before the date of 
the suit, Paramsukh, Ashutosh and Hari- 
har had died. The original plaintiffs—plain- 
tiffs Nos. 1 to 5—are the sons of Paramsukh, 
The added plaintiff— plaintiff No, 6—is a son 
of Harihar, pro forma defendants Nos, 2 to 
4 are the sons of Ashutosh and pro forma 
defendant No.6 is the remaining son of 
Harihar., Defendant No. 1, the principal 
defendant, is the son and heir of Maharaja 
Monindra Chandra Nandi. 

After the death of Maharaja Monindra 
Obandra there were disputes between the 
Chandras.and the Maharaja Srish Chandra 
over the Possession of Sribati, The Chun= 
dras claimed the same as part tothe trust 
estate but the Maharaja set up a personal 
title. A large number of criminal cases 
cropped up in which their servants and . 
officers were involved. In 1931 many cri- 
minal cases were pending against the ser- 
vants and officers of the Chundras in the 
Court of the Sub-Divisional Magistrate of 
Katwa, Some of the Maharaja’s men had 
been convicted and appeals were pending in 
the Ccurt of the District Magistrate of Burd- 
wan, Some of the cases related to non-com- 
poundable offences, , The District Magistrate 
arranged a meeting at the Katwa Dak 
Bunglow at which he himself, the Sub- 
Divisional Magistrate of Katwa, persons 





*We have marked Part I, Vol. Ias A; Part II, Vol. 
Jas B; Part II, Vol Il as O; supplementary paper 
book Part I as Dand supplementary paper book 
Part IT as E. 
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representing the three branches of Chan- 
dras and two representatives of Maharaja 
Srish Chandra were present. The object of 
the District Magistrate was to bring about 
peace and harmony between the parties. 
At that meeting a compromise was effected 
and the result thereof was embodied in a 
memorandum of agreement dated’ May 3, 
1931, (Ex, Q. E-30), Paramsukh, who was 
then alive, and his son Supravat signed, 
Dharmads, a son of Ashutosb, who was than 
dead, signed on his own behelf and on 
behalf of his brothers, and Dhanapati, a 
son of Harihar, who was also dead at the 
time, signed en his own behalf and on be- 
half of his brother, Harendfa Kristo Roy, 
Chief Secretary, and A. G. Sen, Private 
Secretary of Maharaja Srish Chandra signed 
on the latter's behalf. The Pleaders of the 
respective parties and the District and the 
Sub-Divisional Magistrate signed as wite 
nesses. The evidence is that the District 
Magistrate dictated the terms to his cons 
fidential clerk who prepared the memoran- 
dum, A sum of Rs. 30,000 was settled as 
the liability of the Chundras to Maharaja 
Srish Chandra “on trust and all other ace 
counts”, and each branch of the Chandras 
was to pay Rs. 10,000 to the Maharaja. 
Paramsukh was to pay the latter an addi» 
tional sum of Ra. 9,000. Each branch was 
to pay Rs. 1,000 to the Maharaja for “costs of 
litigation’, that is, the costs of the cri» 
minal cases. These are the provisions of 
the three clauses of para. No.1. The next 
three paragraphs deal with the mode of pay- 
ment of the said sums, and with the ape 
praisement and sale of the ornaments which 
the late Maharaja held as trustee. Para, No. 
4 provides that the Mehals Sribati and 
others would remain in the possession of the 
Ohandras and that Maharaja Srish Ohandra 
would give up all rights therein in favour 
of the Ohundras provided that the criminal 
cases then pending between the parties in- 
cluding the criminal appeals were “all withe 
drawn and dropped and compromised”, 
After this memorandum was executed 
differences arose between Maharaja Srish 
and the Ohundras relating to the quantity 
and the value of the ornaments. The Chun- 
dras could not aleo pay the moneys to the 
Maharaja within the time provided for in 
the memorandum with the result that many 
petitions were filed before the District Magis- 
trate, who started a regular file in connex- 
ion therewith and whatever he did in con= 
nexion with these applications is embodi- 
ed in an order sheet (Hx. J-O 236 to 244) 
which runs from June 16, 1931 to February 
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1, 1932. The suit in which this appeal arises 
was filed on November 10, 1933. At this 
stage it would be convenient to stimmarize 
the pleadings. 

The plaintifis charge the late Maharaja 
with liability to render account of the trust 
estate and state that as no accounts had been 
rendered by bim during bis life-time it is 
necessaty*that they should be taken. They 
got only some account papers, criginal and 
copies, but the rest were with the late 
Maharaja and are now with defendant No. 1. 
They seek to avoid the abovementioned 
memorandum of agreement (Ex. Q) as being 
illegal, and that document being out of the 
way, the amount due to them can only be 
ascertained by taking accounts. They ac 
cordingly ask the Court to direct defendant 
No. 1 to file the account papers which are 
with him, so that the amount of trust money 
left with the late Maharaja may be ascere 
tained and a decree for payment out of his: 
assets may bepsssed. They further charge 
the late Maharaja with negligence and wil- 
ful default, and claim that the loss so 
caused should be made good by defendant 
No. 1 fromthe assets inherited by him from 
the late Maharaja. They also claim the re- 
turn of their share of the movables or pay- 
ment of their value. One thing is noticeable, 
The plaintiffs do not charge defendant No.1 
with liability to account. He is to produce 
the account papers, because according tothe 
plaintiffs, they are with him, After the 
account papers are produced the trust money 
which was or ought to have been with the 
late Maharaja is to be ascertained from the 
account papers. This is one part of the 
plaintiffs case. The other part of their case 
(leaving aside their claim to the ornaments 
and other movables or their value) is that 
defendant No. 1 isto make good from the 
inherited assets the loss caused to the trust 
estate by his father by his negligence and 
wilful default. This claim sounds in damages 
resulting from breach of fiduciary duties.. 
Dhanapati, who was a pro forma defendant,. 
was on his application made a co-plaintiff, 
He limited his claim to the other reliefs. 
except the relief relating to the ornaments 
and movables. 

It is unnecessary to refer in detail to the 
written statement which is very prolix, The 
pleas necessary for the determinaticn of the 
points in controversy in the appeal can be 
summarized thus: (i) that the plaintiffs and 
their co-sharers have all the aécount papers. 
of the trust estates in their possession. The 
suit is not maintainable as those papers 
have not been filed or disclosed ; (ii) that 
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‘the memorandum of agreement, Ex. Q, is 
binding on the parties and in view of its 
terms the plaintiffs are not entitled to have 
accounts re-opend again; (iii) that the late 
Maharaja repaid the creditors of the plain- 
tiffs and their co-sharera by advancing large 
‘sums of money from his personal tahabil. 
‘Defendant No 1 expressly reserved the right 
to bring a suit for the recovery of «whatever 
-may be due to the late Maharaja ; iv) that 
trust moneys never came into the hands of 
the defendant and the suit against him was 
accordingly not maintainable; (v) that the 
late Maharaja had not acted negligently, 
and if he did act in such a way as to cause 
loss to the cestui que trusts the terms of 
the trust deed absolved him from liability. 
‘Other defences raising the question of title 
to Sribati and other properties and the 
question as to whether the late Maharaja 
was a mere figure head, who had left the 
management in the hands of the Chandras, 
need not be detailed asthe findings of the 
‘learned Subordinate Judge on these ques- 
tions have not been challenged before us by 
the appellant’s Advocate, 

The learned Subordinate Judge held that 
the plaintiffs had disclosed all the papers 
they and their co-sharers had received 
-from the late Maharaja aud had filed them 
in Court and the remaining papers were 
with the late Maharaja and are now with 
-defendant No. 1. He further held that the 
memorandum of agreement, Ex, Q, was a 
void document; that the late Maharaja 
acted as trustee and managed the trust pro- 
perties with the help of his own officers, that 
he was not a figurehead, that no accounts 
had been rendered by him, that the terms 
of the trust deed did not absolve him from 
the consequences of his negligent acts or 
for his wilful defaults, that Mehal Sribati 
and other mehals purchased by the late 
Maharaja either in his own name or in 
‘benami were trust properties and that he 
had received the ornaments end movable 
as per lists given in the plaint. He ac- 
-cordingly passed a preliminary decree 
directing accounts. He decreed that the 
-original plaintiffs would. get one-third and 
the added plaintiff one sixth of the sum 
which they could prove remained in the 
‘hands of the late Maharaja on account of 
the management of the trust estate and the 
‘same share in the sum of money which 
would represent the loss caused by the late 
Maharaja by His wrongful mismanagement 
-f the trust estate, In taking accounts the 
Commissioner was to proceed on the Court’s 
findings relating to the custody of the 
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account papers, The Commissioner was also 
directed to ascertain the value of the orna- 
ments and movables given ia the schedule 
to the plaint and the direction was that 
the original plaintifs sbould get a decree 
for one-third of the said sum. 

Before us the following points only have 
been taken by Dr. Basak, the appellant's 
Advocate. T. That the suit ought to be dis- 
missed as accounts of the trust estate had 
already been settled by Ex. Q which isa 
valid document. II. That assuming that 
the suit as a good one, (a) the Commis» 
sioner’s hands ought not to be tied down 
by the findings of the Subordinate Judge 
relating to thé custody of account papers. 
The learned Subordinate Judge ought to 
have left to the Commissioner to decide 
if more accoupt papers were with the 
plaintiff and/or their co-sharers, (b) that 
the learned Subordinate Judge ought to 
have reserved the right of the defendant to 
get a decree in the suit itself if the balance 
on taking account happened to be in his 
father’s favour, (e) that the Subordinate 
Judge ought not to have given directions 
for ascertaining the amount of loss caused 
by the late Maharaja by reason of his 
mis-management negligence and wilful 
defaults, (d) that the direction on the Come 
missioner to ascertain the value of the 
movables and ornaments is bad. The Oourt 
itself ought to have determined it. In 
any event there was no necessity to refer 
the said matter to the Commissioner. He 
ought to have made a decree for Rs. 2,000 
in favour of the plaintiffs which was the 
highest amount for which the plaintiffs 
could get a decree in view of their valuar 
tion of the relief. 

We will now deal with the aforesaid 
points in the same order, with the exception 
that Point II (b) will be dealt with last 
of all. We have already detailed the cire 
cumstances in which the memorandum of 
agreement, Ex. Q, was executed. The 
object of the District Magistrate was no 
doubt a laudable one—but some of the 
offences charged were serious and were 
absolutely non-compoundable, and could 
not be compounded even with the sanction 
of the trying Magistrate, The District 
Magistrate has given evidence to the effect 
that neither he nor the Sub-Divisional 
Officer had put any pressure on, or had 
held out any threat to any of the parties 
for inducing them to compromise. Neither 
he nor the Sub-Divisional Officer showed 
any indication that they would be displeas- 
ed if the compromise was. not effected, 
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(A. 128) Suprobhat has given a different 
version, There cannot, however, be any 
doubt that that the agreement was not 
concluded in a free atmosphere. The Dis- 
trict and the Sub-Divisional Magistrate, in 
whose Courts criminal cases were then 
pending, were taking leading parts, It 
may be that they never intended to coerce 
the parties to an agreement, or it may be 
that they were discreet enough, but the 
effect On the mind of the parties or their 
agents can be well imagined, However, 
be that as it may, as we are not basing 
our judgment on coercion, which has been 
negatived by, the Subordinate Judge, it is 
not Necessary to pursue the matter further. 
All we say is that it was not proper for 
the District Magistrate or the Sub-Divi- 
sional Magistrate to take sọ much interest 
in the matter of compromise when criminal 
cases involving serious charges were pende 
ing in their Courts. We prefer to base 
our judgment on the ground that the agree- 
ment, Hx, Q. is an illegal one in view of 
the provisions of s. 23, Contract Act, as bes 
ing opposed to public policy. 

A number of cases dealing with agrees 
ments to stifle criminal prosecutions, has 
been cited before us. It is not necessary 
to notice all of them except five recent 
ones. They are Devijendr Nath v.Gopi Ram 
- (1), Kamini Kumar v. Birendra Nath (2), 
Deb Kumar Ray v. Anath Bandhu Sen (3), 
Gopal Chandra Poddar v. Lakshmi Kania 
Saha (4) and Sudhindra Kumar v. Ganesh 
Chandra (5). The first mentioned case was 
decided about five years before the Privy 
Oouancil pronounced its judgment in Kamini 
Kumar v. Birendra Nath (2) and some of 
the observations made therein may have to 
be re-examined in the light of the last mene 
tioned decision, if and when occasion arises. 
An act may involve a person ina civil as 
well as a criminal liability for a non-com- 
poundable offence, the liability depending 
on proof. The mere fact that an agreement 
may be made with regard to the civil 
liability while a possibility of prosecution 
criminally is existing will not render the 


(1) 58 O 61; 89 Ind. Oas. 200; A I R 1926 Oal 59; 
29 O W N 855; 42 O L J 90. 

(2)57I A 117;123 Ind. Cas. 18°;A IR 1930P O 
100; 57 O 1302; Ind. Rul (1930) P O 171; 32 Bom 
L R 639; 510 L J 400; 34 CW N 489; 59 M L J 82; 
31 L W811 (P O), 

(3) 35 OW N 26; 131 Ind. Oas. 133; A I R 1931 
Cal 421 


(4) 37 0 W N 749; 147 Ind. Oas. 492; AIR 1933 
Cal 817; 6 R O 340. 

(5) 43 O W N147; 179 Ind. Cas, 210; A I R 1938 
on 810; I L R (1939) 1 Cal 241;690 L J1;11 RO 
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agreement void, Flower v, Sadler’(6), but 
if that agreement is made and part of the 
consideration for it on the side of the 
aggrieved party is an agreement not to pro» 
secute criminally, then the agreement is 
void. If the agreement as to the civil 
liability changes the nature or the extent of 
the original civil liability, forexample if the 
gurantee eof a surety is introduced, cf. 
Flower v. Sadler (6), or if the liability is 
changed from a personal one to a mortgage 
security, this will be a strong indication 
that the agreement is not merely in settles 
ment of the original civil liability, but that 
it is one made under pressure and in return 
for an agreement not to prosecute, The 
additional advantage so conferred by the 
agreement cannot be enforced in law, 
though it would be open to a party to 
fall back upon the original civil liability 
and enforce it. This distinction is a funda 
mental one aud in our judgment forms the 
basis of the decisions pronounced in 
Gopal Chandra Poddar v, Lakshmikanta 
Saha (4), Deb Kumar Nag v. Anath 
Bandhu Sen (3) and Sudhindra Kumar 
v. Ganesh Chandra (5). This distinction 
would with greater reason apply, where 
thø foundation of the original civil liability 
is wholly unconnected with the act 
which is made the foundation of the 
criminal offence. 

In another part of our judgment we will 
deal with the nature of the rights and 
obligations of the plaintiffs and of defen» 
dant J, Forthe purpose of the point now 
under consideration, it is sufficient to state 
that before the agreement, Ex,Q, the claim of 
the one against the other was in a fluid state, 
The account was unsettled and for finding 
the exact does not only complicated ace 
counts spreading over a large number of 
years had to be taken but the charges of 
mismanagement, negligence and wilful de- 
fault levelled against the late Maharaja 
had to be investigated. The agreement Ex, 
Q. substituted for what was then unascer- 
tained liability for a fixed sum of money. 
For his right of indemnity against the trust 
estate as the legal representative of the 
deceased trustese a debt was substituted 
in favour of defendant No. 1 and he was 
given the right fo additional securities in the 
shape of instalment mortgage bonde. If 
therefore the consideration of Ex.Q was 
wholly or in part the withdrawal of the non- 
compoundable cases then pending, defen- 
dant No. 1 cannot claim the sums of money 
specified in Ex. Q. or plead that the swit 

(6) (1883, 10 Q B D 572. i 
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as framed is not maintainable on the 
ground that accounts had already been 
settled.‘ The parties would in law be 
relegated to the position they occupied 
before Ex. ‘Q, was executed and 
whatever rights they then had would 
remain intact and could be enforced sub- 
ject tothe law of limitation, In fact the 
Plaintiffs seek to enforce in theesuit those 
pre-existing rights. 

In deciding the question as to the whether 
the consideration of Ex. Q was the settle- 
ment of the pending criminal cases we can» 
not be confined to the terms of Ex. Q. The 
whole evidence must be examined, We 
cannot therefore accept Dr. Basak’s con- 
tention that the consideration for the with- 
drawal of the criminal proceedings is what 
has been expressly stated in para. 4 of 
Ex, Q, that is the settlement of the title to 
the lands of Sribati and other lands and 
nothing else. That contention is inconsis- 
tent with the following observations of the 
Rt. Hon’ble Sir Benod Mitter in Kamini 
Kumar v. Birendra Nath (2) (at p. 122*) : 

“In a case of this description it is unlikely that it 
would be expressly stated in the ekrarnama that a 
part of its consideration was an agreement to 
settle the criminal proceedings. It is enough for 
the defendants to give evidence from which the 
inference necessarily arises that part of the con- 
sideration is unlawful.” 

In the case before us that evidence is 
furnished mostly by documentary evidence. 
The first document is Ex. 11 (O. 235). Itis 
a notice issued by the Sub-Divisional Officer 
on the Chandras informing them that the 
District Magistrate will come to Katwa on 
May 3, 1931 for settlement of their litiga- 
tions with Maharaja Srish Chandra. Haren" 
‘dra, Kristo Roy, the Chief Secretary of 
defendant No.1 has admitted in‘ his evi- 
dence that there were no civil litigations 
then pending between the parties. The 
object, accordingly, of the District Magis- 
trate’s Visit was to settle the criminal cases. 
On May 3, 1931, the arranged meeting was 
held at Katwa and the agreement Ex. Q 
was brought into existence, There cannot 
be any doubt from Ex, J (O 226), Ex.O 9 
(C 268) and Ex. Ju (O 270) that the with- 
drawal of the pending criminal cases was 
the main consideration for Ex. Q. The 
parties as well as the Magistrate understood 
the matter in that way. Three orders re» 
corded by the learned District Magistrate 
in Ex. J dated respectively June 16, July 13 
and August 4, 1931 are significant, The 
learned Magistrate expressly ordered the 
criminal cases to be kept pending till 
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the first instalment payable by the 
Chundras in terms of Ex. Q had been paid. 
We accordingly hold that Ex. Q is a void 
agreement and must be totally ignored. 

We cannot further accede to Dr. Basak’s 
argument that the parties by re-affirming 
Ex.Q after the criminal cases had been 
dropped must be taken to have agreed 
afresh on the same terms as are 
embodied in Ex, Q and as . there 
were no  non-compoundable criminal 
cases then pending the fresh agreement 
cannot be hit by s. 23, Ocntract Act For 
the purpose of substantiattng his conten- 
tion he has referred us to the large 
number of petitions made to the 
District Magistrate after August 4, 1931, 
when the criminal cases were dropped. 
These petitions are printed at p. 272 and 
the following pages of Vol. O. Inall these 
petitions the compromise of May 3, 1931, 
that is the memorandum of agreement Ex. Q 
is expressly referred to and the parties pro. 
ceed to make their excuses or prayers on 
the basis thereof, They only wanted to 
carry out orto have carried out, the terms 
of the agreement Hx. Q which was, for the 
ressons which we have given void in law. 
The agreement Ex. Q being out of the 
way the parties are relegated to their 
tights and duties which they have by 
reason of the fact that the late Maharaja 
was the trustee and the plaintiffs and 
the pro forma defendants the cestué que 
trusts. 

The learned Subordinate Judge has given 
cogent reasons for his finding that the 
plaintiffs have produced all the account 
papers which had been delivered to them 
and their co-sharers and the remaining 
papers are with defendant No.l. Dr. 
Basak has frankly admitted before us that 
on the materials on the record he cannot 
say that the finding of the learned Sube: 
ordinate Judge is a wrong one, but he 
submits thatit should be left tothe Oom- 
missioner io decideon such evidence that 
may be produced before him by his client 
whether more account papers than have 
been produced by the plaintiffs had been 
delivered tothem. We cannotaccede to 
this contention. Defendant No. 1 raised a 
distinct plea on the point with the object 
of defeating the flaintifis’ suit in limine. 
An express issue, Issue No. 3, was raised. 
The parties led evidence onthe point and 
the matter was fully gone into. In the 
circumstances we cannot allow the same 
question to be reagitated before the Com- 
missioner. Defendant No. 1 had set upa 
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case which has been found to be false on 
cogent grounds which we accept. 

Dr, Basak has also attacked that part of 
the decree which directs the Commissioner 
to ascertain the loss caused by the late 
Maharaja by his negligence or wilful dee 
fault. His contention is that the trust 
deed by its terms had exonerated the late 
Maharaja from such liability. Some of the 
fundamental duties ofa trustee are to get 
in the trust property and to manage the 
trust as a prudent man of business. He 
must exercise his powers also like a prudent 
man of business. Where he has a discre- 
tion he must exercise it in a bona fide 
and intelligent manner, It is doubtful 
whether those duties can be abrogated or 
minimised by an agreement between the 
creator of the trust and the trustee. Those 
duties are the duties which a trustee owes 
to the cestui que trust, and the unwarranted 
exercise of his powers and discretions would 
affect them, who may be, and ordinarily 
are, persons other than the creator of the 
trust. But assuming that a covenant in the 
trust deed can in law abrogate or minimise 
the aforesaid obligations imposed by law 
we do not think that the clause at B 116, 
lines 43 to 45 in the trust dead Ex. B 
(B 115) has the effect contended for by the 
appellant, It does not, inour judgment, 
absolve the trustee from the effects of acts 
negligently done or negligent omissions or 
wilful defaults. The directions given by 
the Subordinate Judge must be upheld. 
The loss occasioned by such acts and 
omissions of the late Maharaja must be 
made good from his assets in the hands of 
defendant No, 1. The cause of action 
survived, as the loss would be the result 
not of a mere tort committed by the late 
Maharaja but of the breach of a fiduciary 
| Telation, of a failure to perform a duty: 
Concha v. Murrieta de Mora (7). 

We are however of opinion that the 
directions given to the Oommissicner to as- 
certain the value of the movables are 
wrong. Section 75, Civil P. O., does not 
authorize the Court: to issue a commission 
of this nature. Asthe late Maharaja held 
the ornaments and other movables as trus- 
tee, the plaintiffs are entitled to recover 
them backin specie upder the provisions 
of s. 11, Specific Relief Act. The decree 
ought tobea decree for delivery of the 
movables enforceable under O. XXI, 
r. 31, Civil P.O. but in accordance with 
O, XX,r.10 of that Code the decrees has to 
state the amount of money to be paid by 

(7) (1889) 40 Oh D 543; 60 L T 798, 
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the defendant as an alternative if “delivery 
cannot be had, 

There isnoevidence on the record to 
determine the value in the plaintiffs’ one= 
third share, We would have been con- 
strained to remand the case for the pur- 
pose of ascertaining the value thereof, 
but we are relieved of that necessity by 
the admission made by Dr. Basak, The 
Plaintiffs have valued their share in the 
Plaint at Rs. 2,000 for the purpose of 
court-fees. They cannot have a sum exceed- 
ing the same fixed in terms of O. XX, r. 10 
for, for a relief for possession of movables 
the Court Fees Act does not allow tentative 
valuation, Dr. Basak says that his client 
admits the value inthe plaintiffs’ share to 
be Rs. 2,000 the highest amount which they 
can Claim on their pleadings. This part 
of the decree is accordingly set aside and 
in lieu thereof the decree would be for deli- 
very to the original plaintiffs of their one» 
third share of the movables and ornaments 
specified in Sch. ka to gha of the plaint. 
If defendant No, 1 does not or is 
unable to deliver the same the said plaintiffs 
would be entitled to realize Rs. 2,000 in 
the manner provided for in O. XXI, r. 31, 
Civil P.O. But in case the said defendant 
delivers to the said plaintiffs only some of 
the ornaments and movables and fails to 
deliver the rest which would goto make up 
the plaintiffs’ one-third share in the orna- 
ments and movables specified in the said 
Schedules of the plaint, then the executing 
Court will fix the amount of compensation 
for what may not be delivered in terms of 
O. XXI, r. 31 (2), Civil P.O. 

The last contention of Dr. Basak is that 
the Court ought to have reserved in the 
preliminary decree itself the right of defen- 
dant No. 1 to get a decree in the suit, if on 
taking accounts the balance turned in his 
favour. His contention proceeds upon the 
footing that the suit is essentially a suit 
for accounts and that being the character 
of the suit a decree in that form ought to 
follow.. In the course of hia argument he 
admitted that the liability of his client is 
in some respect lighter than that of his 
father, in that he has not, like his father, 
to explain the accounts, and that the onus 
ison the plaintiffs to prove what is due, 
Subject to these limitation, says he, the 
suit ig in form and substance a suit for 
accounts. To support his argument he asks 
us to take by way of analougy’suits instituted 
by a principal agaiust a dead agent's repre- 
sentative. The cases cited by him are‘all 
cases in which the question of limitation 
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was raised, the question being whether 
Art. 89, Lim. Act, was applicable, On this 
point divergent views have been expressed 
in this Court; some of the cases holding 
that that Article is applicable, others holding 
that either Art. 115 or Art, 120. is the proper 
Article. Wedo not think it necessary to 
express any opinion on this confligt. Most 
of those cases have a remote bearing on the 
question we have to decide. The only case 
of that series which enunciates a principle 
which has some bearing on the controversy 

“before usis the case in Kumeda Charan 
Bala v, Ashutosh (8). That case lays down 
that to sustain a suit for account there 
must be a liability to account, which must 
‘be discharged by the accountable party, 
that a suit for recovery of money is not 
a suit for account, simply because accounts 
may have to be taken to ascertain the sum 
and that a dead agent's heir is not an ac- 
countable party. He has no duty to ex- 
plain accounts and ths onus is on the prin» 
cipal to establish with regard to each specife 
sum, that he is entitled to recover it. 

A trustee is bound to account to his 
cestui que trust. The burden of rendering 
account is entirely upon him. He must 
explain questioned items and must be ready 
to support each and every item with proper 
vouchers. If he had spent money out of his 
own pocket he is entitled to be indemnified, 
if he can prove that it had been spent in 
the administration of the trust. Ordinarily, 
he has a charge on the trust property for 
the money so spent, but in special cases 
where he had spent at the express or implied 
request of the cestui que trust he can also 
recover it from the latter personally. A suit 
for account can be brought by the cestui 
que trust against the trustee. But where 
his case is that money is due to him, the 
trustee can as plaintiff ask the Court to 
take accounts, and to have a decree for 
such balance as may be found due to him, 
for otherwise he would be without remedy 
if the cestui que trust does not choose to 
file a suit for accounts (Langdell; Brief 
Study of Equity Jurisdiction p. 90, Edn. 2), 
If a suit for account is, however, brought 
by the cestut que trust against the trustee, 
the latter can get a decree for payment in 
that very suit if he isin surplusage. Inthe 
Courts of Equity in England the decree is 
given in favour of the defendant trustee on 
the principle that by bringing such a suit 
the cestui que irust submits by implication 
to have a decree for payment made against 
him and in favour of the trustee, if the 

(8170W N5; 16 Ind. Oas. 742; 160 LJ 282, 
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balance turns in favour of the latter (Lange 
dell, p. 46, Edn, 2). In some decisions ia 
India the principle of avoidance of multi» 
plicity of suits has been invoked. It is said 
that it would be inequitable to drive the 
trustee to a separate suit, simply for the 
purpose of having the same accounting done 
over again. In our judgment both these 
principles must be kept in view in deciding 
the point. 

The position of the heir or legal repre- 
sentative of the trustee will now havò to 
be considered. He is under no liability to 
account tothe cestui que trust, because of 
want of privity. It is therefore necessary 
to examine precisely the principle on which 
the cestui ‘que trust is entitled to relief 
limited to the personal assets of the trustee 
in the hands of Bis legal representative for 
it is well established that those assets can 
be got at. The first principle is that 
a trustee is liable to make good the 
loss caused by his breach of trust. The 
cause of action to obtain compensation 
survives and his legal representative is 
bound to make good the loss out of assets. 
which he receives. The second principle 
is that a cestui que trust is entitled to follow 
the trust property, whatever shape or form 
it takes, in the hands of a volunteer. 
The same principle applies even when the 
trust property is money, provided it can 
be traced, If the trustee mixed his own 
money with trust money and either keeps 
the mixed funds himeelf or hands it over 
to a volunteer the cestui que trust will have 
a charge over the entire fund for so much 
as represents the trust money. The taking 
of account in such cases is only neces- 
sary for ascertaining the exact amount of 
the trust money which was mixed up with 
the personal funds of the trustee. 

In our judgment the matter for considerae 
tion before us can be solved on these prin- 
ples keeping in view the fact that the heiror 
legal representative of the decaased trustee 
stands in the position of a volunteer so far 
as thetrust fund is concerned, A suit to 
have an account against the legal represen- 
tative of a dead trustee isin essence a suit. 
for recovery of the trust fund, the account- 
ing being necessry to ascértain the amount 
representing the said fund, so that it may 
be charged on the assets received by the 
legal representative, such assets being in 
substance what we have called the mixed 
fund, Such being the character of the 
cestui que trust's remedy, the theory of an 
implied undertaking by him as in a suit 


“for account against the trustee, which. is 
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the main foundation on which decree is 
given in the latter's favour if he is in 
surplusage, can haveno application, We 
have already pointed out that not only 
the cestui que trust but also the trustee 
can file a bill for account. Whether the 
trustee is the plaintiff or the defendant, 
in such a suit the burden is always on him 
to establish the items of account. The 
net balance either in favour or against the 
trustee, as the casa may be would be the 
same in both the suits. But, when a suit is 
brought by the cestui que trust against the 
legal representative of a trustee, the burden 
is oa the platntiff, He will haveto establish 
what was the surplus which was in 
the hands of his trustee, The defendant is 
under no obligation to explain or establish 
any item of account. All items of receipts 
and expenditure appearing in the trust 
accounts must prima facie be taken as 
correct unless proved by the cestui que 
trust to be otherwise. In a suit however 
instituted by the legal representative of the 
trustee against the cestui que trust to enforce 
the right of indemnity of the deceased trustee 
the former must show that the amount 
spent from the private funds of the trustee 
was spent for the trust. Where the ascer- 
tainment of the amount would depend upon 
taking accounts he must prove that the 
trust fund was in deficit and the said deficit 
was made up from the personal funds of 
the trustee. He must therefore satisfactorily 
explain the qustioned items of receipts and 
expenditure, The difference in the burden 
in the two cases may produce different 
results, Multiplicity of suits cannot accord- 
ingly be avoided. We cannot import the 
theory of implied undertaking by the cestui 
que trust, as in a suit for account against 
the trustee, to pay the balance, if any, 
found due to the trustee, for, this might 
imply an undertaking to pay more to the 
legal representative of the trastee than the 
latter himself could recover in a separate 
suit against the cestui que trust. If the 
defendant had pleaded equitable set-off he 
may have been entitled to get a decree, 
but in that case he would have had to 
shoulder the burden, which he has expressly 
declined to shoulder in this case by specifice 
ally stating in his written statement that 
he wold prefer his claim in a separate suit. 
We accordingly overrule this point, which 
is not even taken specifically in the 
memorandum of appeal. The result is that 
subject to the modification of the decree of 
the learned Subordinate Judge, relating 
to the enquiry by the Commissioner of the 
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value of the ornaments and other movables, 
this appeal fails. As the appeal has failed! 
on all the substantial points defendant 
No, 1 appellant must pay full costs of this: 
appeal to the plaintiffs respondents, 


D. Order accordingly. 


ed 
hd 


SIND JUDICIAL COMMISSIONER'S 
COURT 
Suit No. 140 of 1937. 
November 8, 1939. 
Los), J. 

Mst, ZULLEKHABAI djo Haji ABDULLA. 
MOWLEDINO AND ANOTAER— PLAINTIFFS 
versus 
Mst. HAJRANBAI w/o Haji ABDULLA 
MOWLEDINO—Derenpant. 

Hindu Law—Cutchi Memons~—Law as to rever- 
sioners and their righis—Applicability—Partition— 
Widow's estate—Pariition of immovable property 
held by widow's deceased husband and hts brother 
as co-owners— Widow's share as widow's estate 
Estate sold and converted into money—Widow getting 
her share in money—Cash in her hand is her immov- 
able property in nature of widow's estate—Widow dis- 
sipating movable property—Reversioners are entitled 
to Court's protection by appointment of Receiver. 

The questions of life-estate, reversion and the 
interest of reversioners are not peculiar to the joint 
family system of Hindu Law, nor are they peculiar 
to Hindu Law asa whole. The law as to reversionors 
and their rights is applicable to the Cutchi Memons, 
[p. 307, col. 2.) 

[Case-law referred to] 

Upon partition of the immovable property held 
by the deceased husband of a Outchi Memon’s widow: 
governed in the matter of succession by Hindu Law, 
and his brothers in co-ownership, the widow gets a 
widow’s estatein her share. The mere fact that the 
properties are sold and converted into money and that. 
the widow receives a sum of money instead of a. 
share of the immovable property doss not enlarge 
her estate and has a widow's estate in the sum 
received by her just asif it were a share the im- 
movable property partitioned between the parties, 
Gambhirmal v. Hamirmal (2), relied on, 

Reversionary heirs are entitled to the assistance 
of the Court to prevent waste and dissipation by 
the widow, of the movable property in which they 
have reversionary rights by appointment of a Re- 
ceiver. [p. 309, col, 2.1 

{Case-law referred to.) 


Mr. Murlidhar G. Mani, for the Plaine 
tiffs, 


Mr. Fatehchand Assudamal, 
Defendant. 


Judgment.—One Haji Abdulla Mowle- 
dino died on April 9, 193], leaving him 
surviving a widow Hajranbai, two daughters. 
Zullekhabai and Rahmatbai by a predeceas- 
ed wife and a son Ismail by Hajranbai. 


Haji Abdulla Mowledino was a man of 
e 
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considerable substance. He owned several 
immovable properties jointly -with four 
brothers and he possessed property of his 
own, Soon after his death Hajranbai,his 
widow, filed Suit No. 248 of 1931 as next 
friend of her minor son Ismail against 
the brothers of the deceased Haji Abdulla 
Mowledino for partition of the, property 
held in ‘co-ownership by the five brothers. 
While this suit was pending, on March 
25, 1932, the boy Ismail died, and under the 
Hindu Law which governs Cutchi Memons 
Hajranbai became the heir of her deceased 
son Ismail. Hajranbai continued the suit 
in her own right. On June 20, 1935, 
there was a preliminary partition decree 
(Ex. 13). Thereunder the three immovable 
properties in suit were ordered to be 
divided by metes and bounds and the 
plaintiff Hajranbai was to receive 1/5th 
share. In para. 3 of this preliminary decree 
it is provided: 

“In case any of the aforesaid properties have to 
besold to effect partition, such party as is entitled 
to share therein as shown above will be given his 
or her respective share in the net sale proceeds of 
such property.” 

Paragraph 7 of the preliminary decree is of 
special importance. It provides : 

“The plaintif Hajranbeai who is succeeding to her 
son Mahomed Iemuilto have the limited estate of 
amother according to the Hindu Lawin theshare 
that is being awarded to her,” f 

The three properties covered by the 
partition decree apparently could not ba 
satisfactorily divided by metes and bounds 
among the five parties tothe preliminary 
decree and so they appear to have been 
sold. The final decree is dated August 28, 
1936 (Ex. 19) and under this final decree 
Hajranbai received as her 1-5th share of 
the three immovable properties in suita 
sum of Rs, 14,618-13-0, Rupees 500 or more 
out of this must have had tobe paid by 
. her as Commissioner's fees and court-fees. 
This money or the bulk of it came into her 
hand only after August 1936. In regard 
to the separate property of the deceased, 
Haji Abdulla Mowledino, Hajranbai filed 
an application for a succession certificate 
in Miscellaneous Application No. 15 of 1934. 
The application was opposed by her step- 
daughters, Zullekhabai and Rahmatbai, but 
a certificate was granted to Hajranbaion 
November 29, 1935. Zullekhabai and 
Rahmatbai presented an appeal against 
this order, Migcellaneous Appeal No. 44 of 
1935, but this appeal was summarily 
dismissed on January 24, 1936, 

Hajranbai was the step-mother of Zul- 
lekhabai and Rahmatbai the daughters of 
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Haji Abdulla Mowledino and it appears 
that from the very start the relations 
between Hajranbai and her step-daughters 
were anything but amicable. The daughters 
opposed Hajranbai’s application for a 
succession certificate; they filed an appeal 
against tke order granting her the certi- 
ficate, and during the pendency of those 
proceedings they filed Suit No. 189 of 1935 ` 
against Hajranbai for the protection of 
their reversionary interests in the estate 
of their father Haji Abdulla Mowledino 
and to restrain Hsjranbai from wasting 
the property in which she held a widow's 
estate. It has been stated at*the bar that 
this suit was dismissed, but there is nothing 
on record to indicate when the suit was 
dismissed and why it was so dismiss- 
ed. On July 20, 1937 Zullekhabai and 
Rahmatbai filed the present Suit No, 140 
of 1937 to restrain the defendant Hajranbai 
from committing waste of the estate of 
the deceased Haji Abdulla Mowledino in 
which they claimed that Hajranbai had 
only a widow's estate and they as daughters 
of the deceased were the next reversioners. 
This claim extended to 15th of the sale 
proceeds of thé three immovable properties 
specified in Sch. A annexed to the 
plaint which had been the subject-matter 
of Partition in Suit No. 248 of 1931, and 
the property shown in Sch. D attached 
to the plaint consisting of one immovable 
property valued at Rs. 19,000, and cash.jewell+ ` 
ery and household goods valued at Rs. 15,920, 
which was the separate property of Haji 
Abdulla Mowledino which had come into 
the hands of Hajranbai, the defendant, 
under the succession certificate granted 
to her in Miscellaneous No, 15 of 1934. 
The nature of this suit is explained in 
paras. 9 to 13 of the plaint which are here 
set out, 


“9, That ultimately a consent preliminary decree 
was passed between the parties in Suit No. 218 of 
1931 on June 20,1935 wherein it was distinctly 
declared that the 1-5th thare awarded to the defen- 


-dant was to be considered as the ‘limited estate of 


a mothor’ according to the Hindu Law.. A copy of 
the said preliminary decree isattached herewith, 
and marked ‘B’.”” 

“10 That under the said preliminary decree, 
Commissioners were appointed to partition the 
immovable properties referred to above with per- 
mission to sell the sam® if partition by metes and 
bounds be not feasible.” 


“Il. That in pursuance of the said power and as 
the properties could not be conveniently partition- 
ed by metes and bounds the Oommissioners sold 
the properties shown in the Sch. A and made 
their final report. On August 28, 1936, the Oourt 
passed a final decree in terms of the Commissioner's 
report. By the said final decree the defendant was 
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given Rs. 14,518-13-0. A copyofthe final decree is 
herewith filed and marked 0,” 

“12, It is submitted that the defendant being 
entitled to 4 limited estate only underthe decree as 
stated above, the nature of her estate cannot be 
altered and enlarged by reasons of the fact that 
instead of getting 1-5th share of the immovable 
property she got 1-5th of the sale proceeds of the 
said property.” ` 

“13. The defendant has withdrawn the sale pro- 
ceeds of the property in Suit No, 248 of 1931 and 
if thesame are allowed to remain in her hands 
there # every danger of the same being wasted or 
done away with by the defendant whereby the 
rights of the plaintiffs will be seriously prejudiced 
and defeated. More soas the defendant is not at 
all on amicable terms with the plaintifis and has 
always tried to create trouble.” f 

The relief "which the plaintifs in this 
suit seek is thus set out in para, 25 of the 
plaint : 

“The plaintifs pray for judgment and decree as 
under: . 

(1) That the defendant be restrained bya perma- 
nent injunction from withdrawing from the banks 
and otherwise spending eny sums of money except 
such as may reasonably bs required for her personal 
use, spending money on the construction of her 
father’s property and from committing other acts 
of waste. (2)That a Receiver may be appointed 
by the Hon'ble Court to invest the cash in some 
safe security and hand over the income accruing 
therefrom tothe defendent for her use during her 
life time. (24) Thata Receiver may be appointed 
to takecharge of the movable and immovable pro- 
perties set out inthe Sch. D and such cash as may 
still be found in possession or under the control of 
the defendant and to manage the same on such 
terms and conditions as the Hon'ble Oourt may 
deem fit to impose. (3) Such other order or relief 
as the Oourt may deem fit; and (4) For costa of 
the suit;” i e 

Along with the plaint thə plaintifs 
presented an application for temporary 
injunction under O. XXXIX, r. 2, Oivil 
P. O., and an interim injunction was issued. 
This application was disposed of by a 
consent order Ex. 3 on July 1937, which 
reads thus: 

“The defendant undertakes to invest in fixed de- 
posit and to keep so invested till the disposal of 
the above suit a sum of Ra. 10,000 at least in some 
bank and whenever called upon shall submit proof 
of her having done so. In case she changes the 
fixed deposit from one to another she will do so 
only after intimating the plaintiffs in writing. On 
the above understanding the intertm injunction 
stands discharged. Breach of the ahove undertaking 
shall be punishable as breach of injunction.” 


The consent order has been written 
and signed by the learned Advocate of 
the parties andin the usual careless and 
haphazard manner regardless of mistakes 
and grammer, but it is by no means 
unintelligible. It would appear that at 
this time the defendant had inter alia 
a sum of Rs. 10,000in fixed deposit in 
the Mercantile Oooperative Bank and, 
obviously, it was this fixed deposit which 


190-39 & 40 


ZULLEKBABAL V. HAJARANBAL (SIND) 


. unsatisfactory. 


305 


was being referred to in Ex.3. Strange 
as it may seem this Hajranbai, the defen- 
dant in the suit, on November 30, 1937 
when the fixed deposit receipt- for 
Rs. 10,000 in the Mercantile Co-operative 
Bank fell due, removed the money from 
the Bank and failed to re-invest it in 
any bank or to inform the plaintifs as to 
what she had done with the money. In fact 
the defendant committed a deliberate breach 
of the undertaking given by her on July 
30, 1937 through her Advocate. As soon 
as the plaintiffs got information of what 
the defendant had done, they initiated 
proceedings against her under O. XX XIX, 
r. 2, cl. (3), Civil P. O. Hajranbai was 
examined by the Court and the learned 
Judge before whom the matter then came 
disposed of it by an order dated May 25, 
1939, in which he states : 5 
“Defendant in her evidence makes an absurd 
statement that in, January 1938 she spent 
Rs, 10,000 on Haj pilgrimage but as she admits 
that she went as a deck passenger I do not for a 
moment believe that she spent one-tenth of this 
amount. Her explanations for the disappearance of 
the otheramounts withdrawn by her are equally 
I have no doubt at all that these 
amounts were withdrawn deliberately in order to 
defeat the claim of the plaintifis and that these 
amounts have not been spent but have been concealed 
in some manner so as to make their identification 
as difficult as possible. Theacts of defendants are 


a flagrant breach ofthe undertaking given by her on 
July 30, 1937. 


The learned Judgein the above passage 
in his order is referring tothe withdrawal 
by Hajranbai from the Mercantile Oo-ope- 
rative Bank not only of the sum of 
Rs. 10,000 on November 30, 1937 but to fur- 
ther withdrawals of Rs, 3,500 in January 
1933 and of Rs. 2,000 in February 1938, 
these withdrawals totalling Rs, 15,500. 
The learnedJudge by his order directed 
the property of the defendant including 
the immovable property possessed by her 
to be attached and further proceedings to 
be put off for the period ofa year, giving 
the defendant that period “to restore tha 
position as to bank deposits which she 
undertook tocontinue in her agreement of 
July 30, 1937". The plaintiffs thereafter 
applied for amendment of their plaint so 
as to include among the alleged acts of 
waste this deliberate breach of injunction 
by the defendant. The application was 
allowed andthe amended plaint in the 
suit was filed on August 4, 1939. A fure 
ther written statement was thereafter filed 
but no additional issues appeared necessary 
to the learned Judge. The defendant hag 
filed a long and elaborate written statement 
but itis unnecessary to refer in detail to 
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the defences set out therein as they are 
embodied in the following issues which were 
settled by the Court on September 10, 
1937 : 

“(1)Isthe law of reversioners applicable to Hindus, 
applicable tothe parties in the case ? 

(2) Have the plaintifs reversionary 
alleged by them in para. 5 of the plaint ? 

(3) What is the nature of theestate of the defen- 
dant inthe property referred to in suit ? 

(4) What were the terms of the preliminary decree 
in Suit No. 248 of 1931 ? ; 

(5) Oan the defendant claim absolute right inthe 
sale proceeds ofthe share of the property awarded to 
her in Suit No. 248 of 1931? 

(6) Are the statements in paras, 13,14 and 22 of the 
plaint sufficient to warrant apprehension of or like- 
lihood of waste ? . 

(7) (a) Has the defendant spent any moneys or 
entered into any contracts for constructing building 
on her father's plot of land in Rambagh quarter? 
(b) Whether this has been done to prejudce the 
rights of plaintiff ? 

(8) Did the defendant enter into agreement as 
alleged in para. 19 of the plaint? If so, has she 
committed breach thereof? If 0, what is the 
consequence ? 

(9) Has the defendant committed any act of waste 
‘to justify interference by the Court ? 

(10) Is the defendant entitled to special costs ? 

(11) What relief, if any, should be granted to the 
plaintiffs ? 

` (12) Gereral, ' 

Before dealing with the issues themselves, 
I wculd clear the ground by stating that 
during the course of the trial of this suit 
it has been conceded by the learned Advo- 
cate forthe plaintiffs that the suit will 
have to be confined to the immovable 
property specified in Sch. D'to the plaint 
and the sum of Rs. 14,000 odd which came 
into the hands of the defendant as one- 
fifth of the sale proceeds of the immor- 
able property specified in Sch. A to the 
plainte This admission the learned Advo- 
cate had to make in view of the decision 
of our Court in Halima v. Asibai (1) where 
it was held thatthe widow of a Outchi 
Memon acquires an absolute estate in 


rights as 


movables inherited by her from her hus- - 


band, though this absolute estate does not 
include the power of willing sway the pro- 
perty. The learned Advccate for the dee 
fendant onthe other hand contended that 
the only property which could be dealt 
with in this suit was the immovable pro- 
perty specified in Sch. D annexed to the 
plaint. In the discussion on the issues 
-which here follows it must be understood 
that the only properties being referred to 
“are the immovable property specified in 
Sch. D annexed to the plaint and the 
«Rs. 14,000 odd which came into the hands of 
Hajranbai as one-fifth of the sale proceeds 


(1) 4 8L R 77; 8 Ind. Cas, 214, 
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of the immovable properties described in 
Sch. A to the plaint. 

Issue No. 4.—The preliminary decree in 
Suit No, 248 of 1931 is Ex. 13 in the: case 
and the principal terms thereof have been 
set out in the preamble to this judgment, 
Under para, 7 of the preliminary partition 
decree which was a consent decree Haje 
ranbai agreed to take the limited estate 
of a mother according to Hindu Law in 
the share which was being awarded to 
er. j 

Issue No, 3.—There is no dispute as to the 
nature of the estate of the defendant 
Hajranbai in the immovable property 
specified in Sch. D annexed to the plaint. 
It is conceded that the parties being Outchi 
Memons the Hindu Law of Succession 
and Inheritange is applicable, and Hajran- 
bai has only a widow’s estate jin this 
property. As regarda the onefifth share 
in the sale proceeds of the immovable pro- 
perties which Haji Abdulla Mowledino held 
in co-ownership with his brothers, the 
learned Advocate for the plaintiffs con- 
tends, and in my view rightly contends, 
that the property, the subject-matter of the 
partition in Suit No, 248 of 1931, was im- 
movable property and on a partition thereof. 
Hajranbai acquired a widow's estate: in 
her one-fifth share, The mere fact that 
the Properties had to be sold and converted 
into money and that Hajranbai received a 
sum of money instead of a one-fith share of 
the immovable properties does not enlarge 
her estate and that therefore, she has 
only a widow's estate in the sum of 
Rs. 14,618-13-0 received by her just as if it 
were a one-fifth share of the immovable 
property partitioned in the suit. Reliance 
has been placed on the case in Gambhirmal 
v. Hamirmal (2). The learned Advocate 
for the defendent contends that movable 
property is movable property, and money 
cannot under any circumstances be regard- 
ed as immovable property. In my opinion 
what Hajranbai got in the partition Suit 
No, 248 of 1931 was a one-fifth share of 
immovable property. It is true, she inherite 
ed it from her son Ismail, but even so, she 
had therein only a limited estate under the 
Hindu Law. The accident that the one» 
fifth share in the immovable property had 
to be converted into money before coming 
into the possession of Hajranbai makes no 
difference. In her hands, the sum of 
Rs. 14,618-13-0 is for all practical purposes 
immovable property in which she has a 
widow's estate. Further, it must be reme 
- (2) 21 B 747. - ` 
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embered that she agreed in the preliminary 
partition decree to hold whatever share 
she received ‘as the limited estate of a 
mother according to the Hindu Law.’ Ihold 
therefore on this issue that the defendant 
Hajranbai has only a widow's estate in the 
Immovable property specified in Sch. D 
to the plaint and in the sale proceeds in 
her hands of the one-fifth share of the im- 
movable property which came to herin suit 
No. 2480f 1931 and is specified is Sch. A 
attached to the plaint. 

Issue No. §.—For reasons specified above 
1 answer this issue in the negative. 

Issues Nos.“1 & 2., —The learned Advocate 
for the defendant has contended that the 
parties being Cutchi Memons, Hindu Law 
is applicabie to them in matters purely 
of inheritance and succession ; that isto 
say, though a Outchi Memon is a Muham» 
madan during his lifetime, on his death his 
property passes not in accordance with 
Muhammadan Law but according to the 
simple rules of inheritance and succession 
applicable toa separated Hindu. He fur- 
ther contended that any extension of this 
principle was dangerous as has been held 
repeatedly in decisions of the High Oourt 
of Bombay. He contended that reversion 
and reversionary interests and the protec- 
tion to be afforded to reversionary interests 
were matters peculiar tothe Hindu system 
of law, and could have no application in 
the present case where the parties were 
Cutchi Memons. He finally contended that 
on these grounds the plaintiffs’ suit was 
liable to be dismissed. It appears to me 
that the whole of this argument is fallacious 
and unsubstantial, Once it is recognized 
and admitted that the defendant has a 
widow's estate in the property in suit, it is 
absurd to contend that those who will come 
in when the life-estateceases are powerless 
to prevent the holder of the life estate 
from dissipating the entire property in our 
hands. It is equally absurd to contend 
that life-estates and reversioners are pêcus 
liar tothe Hindu Law, for a life-estate and a 
reversion or remainder is well-known in 
English Common Law. 

It appears tome that none of the deci- 
sions cited by the learned Advocate for 
the defendant has any ,bearing on the 
point involved in these issues. In Tulsidas 
Keshowdas v. Fakir Muhammad (8) it was 
held by a single Judge ofthis Oourt that 
Cutchi Memons in Karachi are governed 
by Hindu Law in matters of succession and 


a” 195 LR 476; 93 Ind. Oas. 321; A I R 1926 Sind 
} f T i 
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inheritance only, and, in the absence of 
a special custom to the contrary, the Hindu 
Law of joint family does not apply. Life- 
estates and reversionary interests are by 
no means confined to property belonging 
toa joint Hindu family and the ruling 
therefore has no bearing onthe point under 
discussion. Equally inapplicable is the 
decision in Jan Muhammad Abdulla Datu 
v. Datu Jafar (4), a judgment of Beaman, J. 
in which he held that in mattersof simple 
succession and inheritance it was to be 
taken as established that succession and 
inheritance among Khojas and Memons 
were goveraed by Hindu Lawas applied 
to separate and self-acquired property. 
In Advocate-General of Bombay v. Jimbabai 
(5) a judgment again of Beaman, J., it was 
held that Cutchi Memons were subject by 
custom to the Hindu Law of succession 
and inheritance as if would apply to the 
case of an undivided separated Hindu 
possessed of self-acquired property and no 
more. The will which was in dispute in 
the case and had been made by a Outchi 
Memon was held not to be governed by the 
principles of Hindu Law. In Haji Oosman 
Haji Ismail v. Haroon Saleh Mahomed (6) 
a Bench of the Bombay High Oourt held 
that the rules of Hindu Law applicable 
by custom to Oustchi Memons were limited 
to the rules of succession and inheritance 
and did not extend tothe rales relating to 
the jointfamily property as applicable to 
Hindus. In Mangaldas N. Motivalla v. 
Abdul Razak Haji Sulaiman Abdul Wahid 
(7) it was held by McLeod, J., that the 
Hindu Law of joint family property is not 
applicable to Outchi Memons; hence the 
son of a Outchi Memon does not acquire 
by birth an interest in property inherit- 
ed by his father by the law of inheritance 
and - succession. As I have said before 
the questions of life-estate, reversion and 
the interest of reversioners are not peculiar 
to the joint family system of Hindu Law, 
nor are they peculiar to Hindu Law as 
a whole. The decisions referred to above 
therefore are to my mind wholly irrelevant. 
I hold that the law as to reversioners and 
their rights is applicable to the parties 
in this suit, and that the plaintiffs as the 
daughters of the deceased Haji Abdulla 
(4) 38 B 449; 22 Ind. Oas. 195; A I R1914 Bom, 59; 

15 Bom LR 1044, 
(5) 41B 181; 31 Ind. Oas, 106; AIR 2915 Bom, 1513; 
17 Bom. LR 799, 3 
(6) 47 B 369; 68 Ind. Oas. 882; A IR 1923 Bom, 148; ` 

24 Bom. LR R 978. 
IR 191¢ 


(7) 1g Bom, L R 224;23 Ind. Oas, 585; A 
Bom. 17. | e 
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Mowledino have areversionery interest in 
the two properties in Schs. A and D to 
which this judgment is confined: 

Issue No.—6, The allegations in paras, 
13 and 14 of the plaint are in the cir- 
cumstances of this case in my view theme 
selves sufficient to warrant apprehension or 
likelihood of waste, for, in paras 9 of the 
written statement of the defendant she 
contends that her estate ‘has become 
enlarged by reason of receiving cash.’ In 
fact, the learned Advocate for the defen- 
. dant has ecntended that the one-fifth share 
of the property in Suit No, 248 of 1931, 
which the defendant has received, is 
movable property in her hands of which 
she has the absolute right of disposal. 
This being the attitude adopted by defen- 
dant, the plaintiffs have every reason to 
feel that their reversionary interest in 
this property is endangered. The allega- 
tions however in para. 22, which cover para. 
22-A of the plaint, place the matter beyond 
all doubt. The evidence of the defendant 
and her conduct has made it absolutely 
clear that she intends deliberately to defeat 
the interests of the plaintiff's and I would 
therefore answer issue No 6 in the affirms 
ative, 

Issue No 7.—Evidence has been led on 
this point and no doubt establishes that the 
defendant has spent considerable sums of 
money on the property which her father 
Abdulla Pir Muhammad left in a dilapida- 
ted condition. The house has been re- 
constructed and converted from a dilapas 
ted one-floor-building into a three-floored 
structure at a cost of some Rs. 7,000 or 
Rs. 8,000. Itis to be borne in mind howe 
ever that apart from the property which this 
judgment deals with, the defendant is pose 
sessed of considerable movable property 
worth a good deal more than Rs. 7,000 or 
Rs. 8,000 and there is no clear evidence on 
record that what she has spenton the ree 
construction of her father’s house has been 
spent out of the properly with which this 
judgment is concerned, and not out of the 
defendant's other movable property. The 
building operations took place in 1935 and 
lasted some four or six months. The with- 
drawals of fixed deposits in the Mercantile 
Oo-operative Bank only began on Novem- 
ber 30, 1937. My answer to Issue No. 7 (a) 
would therefore be that the defendant has 
spent moneys on re-constructing his father's 
| property in Rambagh quarter but that it is 
not clear that these moneys have been spent 
out of the property with which this judgment 
deals. dn view of this finding the answer to 
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Issue No, 7 (b) must be that it is not proved 
that the moneys so spent by the defendant 
have been spent with the intention to pres 
judice the rights of the plaintiffs, 

Issue No. 8.—Exhibit 3, the consent order 
however badly it may be worded, contains 
an explicit undertaking that the defendant 
will keep in fixéd deposit in a bank a sum 
of at least Rs, 10,000. The defendant had 
been examined in this case and her deposi- 
tion is Ex 9, She states: 

“Mr. Hukumatrai was my Pleader, I had come to 
Court on the application about the money. I do not 
know if I agreed not to withdraw Rs, 10,000 from the 
bank, My Pleader did not tell me I was not to 
withdraw Rs. 10,000 from the bank.’?” 


I do not believe the evidence of Hajran- 
bai. Iconsider her to be an irresponsible 
woman and I have no doubt whatever that 
she was fully* aware of the undertaking 
given to the Court on her behalf by her 
Advocate and that her withdrawals of money 
from the Mercantile Co-operative Bank on 
November 30, 1937, and thereafter were 
deliberate acts on her part in defiance of 
the undertaking she had given to the Court. 
With regard to the consequences of her act, 
this is a separate matter in respect of 
which an application under O, XXXIX, r. 2, 
cl. (3) has been made and is pending and it 
is therefore not neceasary to find in this 
judgment what is the consequence of the dee 
fendant’s breach of an injunction. 

Issue No. §—No further discussion is 
necessary on this issue in view of my find- 
ings on other issues already dealt with, 
especially Issue No, 6. My answer to this 
issue is that the defendant has committed 
acts of waste which justify interference by 
the Court. 

Issue No, 1.—The relief which the plaintiffs 
in this suit seek ig not confined to an ine 
junction against the defendant preventing 
her from alienating or otherwise encumber- 
ing the immovable property specified in 
Sch, D to the plaint and the money ree 
presenting the one-fifth share of the ime 
movable property which has come into the 
hands of the defendant and is referred to 
in Sch. A to the plaint. Their main 
contention in fact is that in the circum- 
stances of this case a mere injunction is of 
no value, for if the defendant has deliberate- 
ly committed a breach of the undertaking 
given by her in Ex. 3, there is no guarantee 
whatever that she will abide by any injune- 
tion that is issued by the Court in respect 
of the property covered by this judgment, 
What the plaintiffs ask for is the appoint+ 
ment of a Receiver both of the immovable 
property andof thesum of Rs. 14,000 odd 
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in the hands of defendant which represents 
her 1-5th share in the immovable properties 
specified in Sch. A to the plaint. In support 
of the plaintiffs’ contention that a Receiver 
should be appointed reliance has been 
placed by the learned Advocate for the 
plaintiffs on para. 205 of Mulla's Hindu 
Law, Edn. 8, in which the learned author 
{states : 

“Where the estate comprises movable property 
and the widow has equandered part thereof, the 
Court may appoint a Receiver to prevent further 
waste of the estate." 

He has also relied on the following 
passage in Mayne's Hindu Law, Edn. 10, 
at pn. $15: 

“To entitle the reversioner to sue she must appear 
not merely to using but to be abusing her estate; 
specific acts of waste or of mismanagement or 
other misconduct must be alleged and proved : 
Unless this is established the female heir can 
neither be prevented from getting the property 
into her possession nor from detaining it in her 
hands, nor compelled to give security for it, nor 
can any directions be given her as to the mode 
in which she is to use or invest it. But where 
such a case is made out, the heiress will be 
restrained from the act complained of. Ina very 
gross case she may even be deprived of the manage- 
ment of the.eatate and a Receiver appointed not 
upon the ground that her act operates as any 
forfeiture but only upon the ground that she cannot 
be trusted to deal with the estate in a manner 
consistent with her limited interest init. In such 
a case the next heirs may beappointed as Receivers 
when they appear to be the fittest persons to manage 
for the benefit of the estate.” 

He further relied on the case in Ahmed 
Asmal Muse v. Bai Bibi (8) the case in 
G. Venkanna v. G. Narasimham (9) and the 
case in Shankarbhai Dajibhat v. Bai Shiv 
(10), The learned Advocete for the defen- 
dant on the other hand has relied very 
strongly on the case in Pounchbai v. 
Lekhraj (11) in which it was held by a 
Bench of this Court that in spite of the 
general terms of O. XL, Civil P. O., the 
Court had no jurisdiction to appoint a 
Receiver of property which was not the 
subject of litigation when the plaintiff's 
suit was one fora declaration and injunction 
and not for the recovery of the property. 
No doubt this is a Bench decision of our 
Court which would be binding on me if 
it applied in the present instance, but in 
my opinion it has no application. The case 
which the learned Judges in Pounchbai v. 
Lekhraj (11) were deahing ‘with, was a 
suit filed by an adopted son against the 

(8) 44 B 727; 57 Ind. Cas, 553; A I R , 1920 Bom. 145; 
22 Bom. L R 826, 

(9) 44 M 984; 66 Ind. Cas, 10;A IR 1921 Mad. 234; 
41 MLJ 279; 14 L W 193; (192D M W N 590. 

(10) 54 B 837; 127 Ind. Oas. 897; AIR 1930 Bom, 
545; 32 Bom. LR 1013; Ind. Rul, (1930) Bom. 625, 

(11) 38 L R 118; 4 Ind. Oas. 605. 
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widow of the person who had adopted him, 
praying for a declaration that all the pro- 
perty of the deceased belonged to him 
subject only tə the widow's right of 
maintenance and residence. The learned 
Judges held that the appointment of a 
Receiver in such a case was altogether 
improper as the plaintiff could have appro- 
priate relief in the way of an injunction, 
and the outstandings due to the deceased 
were not the subject of litigation in the 
suit at all. 

In the present case this is not the posi» 
tion, The plaintiffs are revereionary heirs 
who are entitled to the assistance of the 
Court to prevent waste and dissipation of 
the property in which the plaintiffs have 
reversionary rights. In the circumstances 
of this case,an injunction would be obvi- 
ously insufficient to protect the rights of 
the plaintiffs, and I can see no reason 
whatever why the Court should be prevented 
from affording to the plaintiffs adequate 
and appropriate relief by the appointment 
of a Receiver. In the cases relied on by 
the learned Advocate for the plaintiffs, a 
Receiver was appointed under analogous 
circumstances and I do not agree with the 
learned Advocate for the defendant that 
these cases are materially distinguishable 
from the present case. I hold therefore on 
this issue that the plaintiffs are entitled both 
to an injunction and to the appointment of 
a Receiver. 

Issue No. 10,—Granting of special costs is 
regulated by s. 35-A, Oivil P. OG. The 
conduct of the defendant in this case has 
been outrageous; in no circumstances is 
she entitled to any spscial order as to 
costs. The plaintiffs will on the contrary 
have their costs of this suit in the ordinary 
way. 

I accordingly decree the plaintiffs’ suit 
by issuing an injunction against the defen- 
dant preventing her from alienating or 
in any way ercumbering the immovable 
property specified in Sch. D to the plaint, 
being a plot of land with buildings 
thereon bearing survey No, 49, survey sheet 
R. B. 6, situate in the Rambagh Quarter 
of the City of Karachi, and from alienating 
or parting with the sum of Ks. 14,618-13-0 
which the defendant recsived in lieu of 
a 1-5th share in the properties specified: 
in Sch, A to the plaint in or about August 
1936. Plaintiff No. 2 is dead. and plaintiff 
No, lisa woman whom I am not prepared to. 
appoint as Receiver. I accordingly appoint 
the Official Assignee Receiver of the pro» 
perties referred to above in respect of which 
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ən injunction is issued with all powers 
under O. XL, r. 1 (d). In respect of the 
immovable property the Receiver after 
reserving all moneys required for taxes and 
outgoings and the repairs of the property 
will pay the balance of the income there- 
from to the defendant, If the whole or 
any partof Rs. 14,61813-0 in respect of 
which the Receiver is appointed is brought 
into his possession, he will invest the same 
and pay the income derived from the 
investment to the defendant. It is open 
to the Receiver to apply to the Oourt for 
further directions from time to time as 
necessity may arise. Order accordingly. 


D. Suit decreed. 


CALCUTTA HIGH COURT 
Suit No. 19 of 1939 
January 19, 1940 
PANGKRIDGE, J. : 
NIDHUSUDAN MUKHERJEE 
AND OTRERS— PLAINTIFFS 
versus 
Smt. BIBHABATI DEBI AND OTARRS 
—~ DEFENDANTS 
. Provident Funds Act (XIX of 1925), ss. 2 (09, 4— 
General Provident Fund (Bengal Services) Rules, 
T. 31—Word ‘child’, if includes adult child—8, 4— 
negatives provisions of Appendiz D to General Pro- 
vident Fund Rules—Act overrides rules if inconsistent 
with it—Word ‘child’, interpretation. 

The term ‘child’ used in a. 2 (e), Provident Funds 
Act and in r. 31, General Provident Funds (Ben, 
Services) Rules, is not confinedto sons and daughters 
below the age of majority but also includes an adult 
child. 159 Ind. Cas, 596 (2), relied on, 157 Ind, Oas. 
365 (1), distinguished. 

Provident Funds Act, must override the Provident 
Fund Rules if it is inconsistent with them. Hence 
8. 4, which expressly makes the claims of the 
nominee conditional upon the absence of dependants 
as defined by the Act negatives the provisions of 
Appendix D to the General Provident Fund (Ben. 
Services) Rules. 162 Ind, Cas. 956 (3), relied on. 
{p. 312, col, 2.) 

he sense in which the term “child” is used in 
a statute must depend on general considerations as 
to the subject-matter of the statute and its other 
Provisions, [p. 311, col. 2.] 


Messrs. N. N. Bose and T. Chatterjee, for 
the Plaintiffs. 


The Advocate-General and F, Akbar, for 
the Accountant General of Bengal. 


Messrs, J. N. Majumdar and K. L, Roy, 
for Smt, Bimalabala Debi. 


Judgment.—This case raises questions 
of considerable difficulty with regard to 
the construction of the Provident Funds 
Act (Act YIX of 1925) and of the General 
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Provident Fund (Ben. Services) Rules, 
The facts are as follows: Dr. Madhusu- 
dan Mukherjee was a member of the 
Bengal Medical service and he died intest- 
ate on March 5, 1936. According to the 
written statement of the Accountant-General 
of Bengal who has been made a party de- 


fendant to this suit. at the date of the . 


doctor’s death he had standing to his cre- 
dit in the Govt, Provident Fund a sum of 
Res. 22,760-13 0 which had become at the 
date of the Accountant-General’s written 
statement which was filed on February 13, 
1939 Rs. 24,433-13-0. The plaintiffs are the 
three adult sons of the deceased dcctor, and 
they claim a declaration that they are solely 
entitled to receive the entire amount stand- 
ing to the doctor's credit in the Govt, Pros 
vident Fund (Ben. Services). 

Three of the defendants are the three 
daughters of Dr. Madhusudan Mukherjee, 
allof whom are married and have attained 
the age of majority. Defendants Nos. 1 
and 3 have not contested the suit and a do- 
cument has been proved by the plaintifis 
executed by defendants Nos, 1 and 3 on No- 
vember 24, 1938 whereby these defendants 
relinquished, determined and surrendered 


in favour of the plaintiffs all their right,. 
title and interest, claim and demand, to and 


inthe sum standing to the credif of Dr. 
Madhusudan Mukherjee in the Govt. Provi- 
dent Fund. It was suggested that defend- 


ant No. 2 had also relinquished her claim- 


at the time that the plaintiffs applied for a 
succession certificate to enable them to with- 
draw the money. The plaintiffs, however, 
do not now rely cn any relinquishment or 
disclaimer made by defendant No, 2, and 
the question which I have to decideis whee 
ther on the true construction of the statute 
and of the rules the plaintiffs are solely ene 
titled to the sum or whether defendant 
No. 2 is entitled to participate with them. 
The question is difficult because the Act and 
the rules appear to me to be discrepant in 
several important particulars, and the situ- 
ation is complicated because it is admitted 
that Dr. Mukherjee, during the lifetime of 
his wife, Sm, Nirupama Devi, validly nomi- 
nated her as the beneficiary of his provident 
fund. Sm. Nirupama Devi predeceased 
her husband, and although it is stated that 
he went through the form of nominating 
himself, it is agreed that a nomination of 
that nature is ineffective, 

I will first deal with the situation as it 
would stand, if-it were not complicated by 
the nomination as beneficiary of the mother 
of the plaintiffs and defendants other than 
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the Accountant-Genera]. Under the rules 
“family” is defined to mean in the case of a 
male subscriber the wife or wives and chile 
dren of a subscriber and certain other pere 
sons, Under r. 31 on the death of a subscri- 
ber, who leaves a family, before the amount 
standing to his credit has become payable, 
if no nomination in favour of a member or 
members of the family of the subscriber 
subsists, the whole amount standing to his 
credit in the fund becomes payable to the 
members of his family in equal shares. It 
is clear, therefore, that if the married daugh- 
ters can be said to be members of the fami- 
ly they are ehtitled to share equally with 
their brothers, The plaintiffs contend that, 
where the terms “child” or “children” are 
used in the rules or in the Provident Funds 
Act, a minor child or minor children are in- 
tended, and that they cannot be applied to 
cover the sons and daughters of a subscri- 
ber, who have attained the age of majority. 

Now with regard to the rules that submis- 
sion is clearly untenable because by a pro- 
viso tor, 31 it is provided that no share 
shall be payable to{1) sons who have ate 
tained legal majority; (2) sons of the de- 
ceased son who have attained legal ma- 
jority; (3) married daughters whose hus- 
bands are alive; (4) married daughters of 
a deceased son whose husbands are alive, if 
there is any member ot the family other 
than those specitied in cls. (1), (2), (8) and 
(4). Olause (3) comprises the married daugh- 
ters whose husbands are alive, and cl. (1) 
comprises the sons whohave attained legal 
Majority. Both these clauses are treated as 
members of the family, and it cannot be 
suggested that they can be members of the 
family upon any other basis than that of 
being the “children” of a subscriber. When 
we come to the statute the position is not 
quite soeasy. The statute does not treat 
the kinsfolk of a subscriber under the head 
of “family,” but under the head of ‘depen- 
dant.” By e.2(c) “dependant” is defined 


as 

“any of the following relatives of a deceased subscri- 
ber to, ora depositor in, a provident fund, namely a 
wife, husband, parent, child, minor brother, unmar- 
ried sister and a deceased son’s widow and child and 
where no parent of the subscriber or depositor is 
alive, a paternal grandparent,” 

By s. 4 when a sum standing to the credit 
of any depositor or subseriber has become 
payable, the official whose duty it is tomake 
the payment shall pay the sum or balance, 
as the case may be, to the subscriber or dee 
positor, or if he is dead, shall (a) is the sum 
or balance, or any iparb thereof vests in a 
dependant under the provisions of s. 3, pay 
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the same to the dependant or to such person 
as may be authorized by law to receive pay- 
ment on his behalf. Under s. 3, sub's. (2) 
any sum standing to the credit of any sub- 
scriber or depositor at the time of his de- 
cease and payable under the rules of the 
fund to any dependant of the subscriber or 
depositor or to such person as may be au- 
thorized by law to receive payment on his 
behalf, shall vest in the dependant and 
shall be free from any debtor other liability 
incurred by the deceased or incurred by 
the dependant before the death of the subs 
seriber or depositor. 

Prima facie, therefore, the first question 
to be decided ia whether the female depen» 
dants are “dependants” within the meaning 
of s.2 (c) of the Act. It is agreed that 
they can only fall within the sub-section if 
they answerto the description of “child.” 
The plaintiffs contend that by “child” minor 
child is meant. Mr. N. N. Bose for the 
plaintiffs has referred me to a decision of 
Nasim Ali, J., in Hemanta Kumar v. Monos 
rama Debi (1). There a father sought to 
vary an order for maintenance made under 
s. 488, Criminal P. O,, on the gronnd that 
the child (a son) was seventeen years old 
and competent to earn his own livelihood. 
Nasim Ali, J. pointed out that there was no 
statutory definition of ‘‘child” in the Code, 
and said that he was inclined to hold 
that a child is a person who is income 
petent to enter into any contract or en- 
force any claim under the law, or in 
other words a minor according to his per» 
sonal law. It was also contended that 
the child was not unable to maintain itself 
within the meaning of the section. On the 
evidence the Court rejected that contention. 
The point that was before the Court was 
whether some one under the age of majority 
had ceased to be a child, not whethsr some 
one who had attained the age of majority 
Can properly be described as a child. Iam 
by nomeans prepared to say that s. 488, 
Oriminal P. O., would not apply to a case 
where, on account of an adult child’s inabili- 
ty tosupport itself owing to bodily or men- 
tal defects, the father’s obligation to maine 
tain it still existed. 

In my opinion the sense in which the 
term “child” is used in a statute must 
depend on general considerations as to the 
subject-matter of the statute and ifs other 
provisions. When I turn tos,2 (e) of the 
Act I find that a “child” is one of a 


(1) 620 639; 157 Ind. Cas, 365; A I R1935 Cal. 
488; (1935) Or. Oas. 880; 36 Or. LJ 1114; 8610 LJ 
141; 39 0 W N 432; 8 R O 105. 
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class deecribed as“ relatives.” That is an 
indication that what the definition is dealing 
with is kinship rather than age. There is 
a direct authority for the defendant's Cone 
tention that the definition covers an adult 
child. I have been referred to Mahomed 
Naim v. MunimeuneNissa (2) where at 
p. 638 King O. J. observed as follows : 

“Tt is argued that the word ‘child’ means only a 
minor child, but I do not think that the word should 
be thus narrowly construed. In the list of persons 
who are declared to be dependants the word ‘child’ is 
immediately followed by ‘minor brother.’ If there- 
fore it had been intended that the word ‘child’ was to 
be restricted only toa minor child presumably the 
Lae would have used the expression minor 
cinla. 

It is clear that the definition does not 
make dependency conditional on a special 
need of support because among the depen- 
dants are both a husband and a parent, 
who may be persons perfectly able to main- 

` tain themselves. I see no reason to confine 
the term “child” to sons and daughters 
below the age of majority. That being so 
I consider that the married daughters of 
Dr. Mukherjee, of whom defendant No. 2 is 
one, answer the description of “child,” and 
are therefore dependants as defined in s. 2 
of the Act. That would dispose of the ques- 
tion were it not for the nomination in favour 
of the subscriber's predeceased wife. With 
regard to nomination, under 1. 8 it is 
obligatory on asubscriber who, at the time 
of joining the fund, has a family or subse 
quently acquires one to make a nomination 
of a member of his family conferring the 
right to receive the amount that may stand 
to his credit in the fund in the event of his 
death before the amount standing to his 
credit becomes payable, Dr. Mukherjee’s 
wife was a member of hie family within the 
meaning of the rules. Underr. 31 when a 
subscriber leaves a family, if a nomination 
made by him in favour of the member or 
members of his family subsists, the amount 
standing to his credit in the fund shall 
be payable to his nominee or nominees 
in tae proportion specified in the nominae 
tion. The rule then gces on to deal with the 
situation which arises whenno nomination 
subsists. 

On the rules, I should have said that on 
the death of Dr. Mukherjee’s wife the no- 
mination in her favour ceased to subsist. 
As against that, the Act provides by s. 5 
that any nomination duly made in accord- 
ance with the rules of the Fund, which pur- 
ports to confer upon any person the right to 

€2) 11 Luck. 611 (638); 159 Ind, Oas. 596; A I R 1936 
oe 335 (1935 O WN 1296; ER 0185; 19350 LR 
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receive the whole or any part of the sum 
on the death of a subscriber or depositor, 
shall be deemed to confer such right abso- 
lutely until such nominatiod is varied by 
another nomination made in like manner, or 
is expressly cancelled by the subscriber or 
depositor by notice given in such a manner 
and to such authority as is prescribed by 
those rules, The phraseology of this section 
has been considered in Mon Sing v. Mothi 
Bai (3), whare it was held that these words 
conferied an absolute vested interest upon 
the nominee, which meant that in the case of 
the nominee's death before the fund be: 
came payable, the nominee’s fights passed 
to bis heirs to the exclusion of the heirs of 
the subscriber. 

It is accordingly argued that the sons 
of Dr. Mukherjee are entitled to the whole 
sum as representing the estate of their de- 
ceased mother in whom it had vested. I 
think the answer to that is, that the Act 
itself provides that the rights of nominees, 
which includes the rights of the nominee’s 
representatives, are expressly postponed to 
the rights of dependants, This is clear from 
s. 4 of the Act which provides that the 
amount standing to a subscriber's credit 
should be paid to his dependants in the first 
instance, or to his nominee, and only per- 
mits his nominee to receive any sum or 
balance which is not payable under cl. A, 
that is to a dependant. I do not decide what 
the position would be if the rules stood by 
themselves, since Appendix D provides that 
any sum payable underr, 31 to a member 
of the family of a subscriber vests in such 
member under sub-s. (2) ofs. 3, Provident 
Funds Act, but I have come to the conclu- 
sion that the Act must override the rulesif it 
is inconsistent with them and it expressly 
makes the claims of the nominee conditional 
upon the absence of dependants-as defined 
by the Act. The result is that defendant 
Nos. 2 must succeed to this extent, that she is 
entitled to participate to the extent of onee» 
sixth in the distribution of the fund. I 
should say that the AccountantGeneral of 
Bengal raised certain technical defences, 
but he did not press these as he desired to 
bave the decision of the Court upon the 
main issue. The Accountant-General may 
have his costs out of the fund. The plain: 
tiffs must pay the costs of defendant Nos. 2. 
Certified for two Counsel. 


S. Order accordingly. 


(3) 59 M 855; 162 Ind. Cas. 956; A I R 1936 Mad. 
477: TLM LJ 790; 43 L W 604; (1938) M WN 54i]; 
8 RM 1078. 
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MADRAS HIGH COURT 
Criminal Appeal No. 336 of 1938 
January 26, 1939 
Panorane Row, J. 

In re MANIKYAM KONDAYYA AND 
oTHERS— ACOUSED-—~PRISIONERS— APPELLANTS 

Criminal Tribes Act (III of 1911), s. 23 (D— 
Section relates to time of conviction of accused and 
not to occurrence ending in conviction—Penal 
Code (Act XLV of 1860), ss. 826, 149—Common ob- 
ject of number of accused to cause hurt to person— 
One accused causing grevious hurt with dangerous 
weapon in prosecution of common object—Liability 
of others for such acè. 

Section 23 (1)of the Oriminal Tribes Act relates 
to the time of conviction and not to the time of 
occurrence whith isthe subject-matter of the case 
which ends in conviction of the accused. 

Where the common object of a number of accused 
was not merely to beat but also to cause hurt; and 
if in the prosecution of thst common object fo cause 
hurt to acertain person, one of *them happens to 
cause grevious hurt and that too with a dangerous 
weapon, the others would certainly be liable for the 
grovione hurt so caused by reason of s. 149, I. 


Or. A. against the judgment of the Court 
of Session of the East Godavari Division at 
Rajahmundry ir Case No. 17 of the Oalen- 
dar for 1938 passed où July 20, 1938. 


Mr. B. Jagannada Das, for the Appel- 
lańts. 


The Public Préasoutor on behalf of the 
Orown. 


Judgment.—tT'he appellants have been 
convicted after a trial with the aid of asses- 
sors by the Sessions Judge of Hast Godavari 
on Various charges and sentenced to undergo 
various terms of imprisonment which are to 
run concurrently. The charge against them 
was that they formed themselves into an 
uolawful assembly with the common object 
of causing hurt to the village Munsif of 
Anur to which place the appellants belong 
and in prosecution of that common object, 
one of the accused, namely, the first accused, 
caused grevious hurt to the village Munsif 
with a knife. The other accused were charg- 
ed under the same section namely s. 326, 
I. P. ©, under the provisions -of s. 149, 
I. P.O. There was also a further charge 
against the first accused under s. 23 (1) of 
the Criminal Tribes Act. There is some 
doubt as to whether this charge was justified 
or not as he was not a member of the crimie 
nal tribe at the time of his conviction 
though he was a member at the time of the 
occurrence. The section seems to relate to 
the time of conviction and not to the time of 
occurrence which is the subject-matter of 
the case which ends in his conviction, The 
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conviction of the first accused under s. 23 
(1) of the Criminal Tribes Act will be set 
aside and the sentence thereunder also and 
he is acquitted of that offence. But this will 
not make any material difference because 
there are convictions of the first accused 
under es. 148 and 326, I. P. O. and sentences 
of the same description under those sections 
as the sentence under s. 23 (1) of the 
Criminal Tribes Act. I shall therefore go 
on with the merits of the appeal. 

As observed by the Sessions Judge, the 
evidence against the accused is straightfor- 
ward and simple. The village Munsif is- 
P. W. No. 2. He has been the village Munsif 
for a period of 25 years and the accused 
have been living in that village for about 16 
years. There can be no doubt therefore that 
the accused are all well known to him and 
there can be no question of mistaken iden- 
tity arising in the case. The evidence also 
establishes the fact that there has been ill 
feeling borne by the appellants against the 
village Munsif for some years past, the ill 
feeling having arisen out of nothing else 
than the discharge by the village Munsif 
of his duties as a village Munsif. Apparente 
ly the zeal displayed, by the village Munsif’ 
against the appellants who are members of 
a criminal tribe goaded them to take re- 
venge on him and they took the opportunity 
when the village Munsif was returning home 
after inspecting his fields, On February 16 
1938, they way laid him when he was alone 
and felled him down with stick blows and 
when he had fallen down, accused Nos, 2 and 
3 made him sit up while the first acaused dee- 
liberately cut the village Munsif’s upper 
lip with a pen knife, and in the course of 
this operation, the lower part of the ncse 
was also cut. The village Munsif became 
unconscious and he was latter on taken to- 
his house and finally to the hospital where he 
had to remain as an inpatient till March 
10. There is no doubt that as a result of 
the injury inflicted on him with a knife, the 
village Munsif’s face has become perman- 
ently disfigured, and even otherwise the- 
hurt caused to him was undoubtedly gre- 
vious hurt and it was caused with a sharp 
instrument. The offence therefore under, 
s. 325 is established beyond doubt so far as 
accused Nos. 1,2 and 3 are concerned because- 
there is no doubt that accused Nos. 2 and 3 at 
the time were jointly participating in the act- 
by which the injury was inflicted by the- 
first accused. Besides the village Munsif 
who speaks to the attack on himself and the 
participation of all the appellants therein,. 
there is the evidence of his nephew, P. W 
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No. 3 who saw the occurrence and went tothe 
rescue of his uncle and ran away only after 
he was himself injured and also the evidence 
of P. W. No, 4 who went to the rescue of the 
village Munsif. P. W. No.3 implicates all 
the appellants, P. W. No. 4 no doubt says that 
he did not see the 5th accused but saw the 
other four accused. His not seeing the 5th 
accused does not mean that the 5th accused 
was not there. The positive evidence about 
the 5th accused’s presence is of P. W. Nos. 2 
and 3 and it is sufficient to show that the 
omission of P. W. No. 4 to see the 5th accus- 
ed is due to one of those unaccountable 
abberations which occur when one is taken 
by suprise by a sudden or unexpected oc- 
currence and is not able to take in anything 
that is visible to him. In any case, the 
participation of all the accused in the attack 
on the village Munsif is, in my opinion, estab- 
‘lished beyond doubt. 

There is also some other evidence of per- 
sons who saw the appellants running away 
from the scence of occurrence. I have no 
doubt that the case is one in which the evi- 
dence is clearly established the participa- 
tion of all the accused in the joint attack of 
‘the village Munsif and the offences charged 
under ss. 147 and 148 are established beyond 
doubt. 

It has been argued with some vehemence 
“So far as accused Nos. 4 and 5are concerned, 
that they could not be held responsible for 
‘an offence under s. 326, L P. O. by the oper- 
ation of s. 149, I. P. O. because the common 
object is stated in the charge to have been 
to beat the village Munsif whereas grevious 
hurt is said to have been caused to him with 
a knife. I presume that what was meant 
was that the common intention was to cause 
hurt and the word ‘beating’ was used in this 
sense in a somewhat careless manner in the 
‘charge. There can be no doubt that the 
accused knew perfectly what they had been 
charged with, namely that their common 
object was not merely to’ beat but also to 
cause hurt ; and if in the prosecution of that 
-common object to cause hurt to the village 
Munsif, one of them happens to cause 
-grevious hurt and that too with a dangerous 
weapon, the others would certainly be liable 
for the grievous hurt so caused; else it would 
make the provisicns of s. 149 entirely otiose, 
Iam therefore of opinion that the convictions 
‘of accused Nos, 4 and 5 also of an offence 
punishable under s. 326 I, P. O. by reason 
of s. 149, I. P, O. are right. The sentences 
are really no excessive in view of the cire 
‘cumstances of the case, The learned Judge 
“observes that the crime was curely conceived 
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and ruthlessly carried out and thaf the ob- 
ject of the appellants in cutting away the 
upper portion of the lip and a part of the 
nose was not merely to disfigure the village 
Munsif but also to dishonour him. He also 
gives other reasons for imposing, what he 
calls, a deterent sentence, The sentences do 
not certainly err on the side of severity and 
do not require any interference in appeal. 

The appeal is therefore dismissed nder 
s, 423, Oriminal P. O. 


Noss, Appeal dismissed. 


——___—~- = 


| ALLAHABAD HIGH COURT 
First Appeals Nos. 73 and 113 of 1937 
March 3, 1940 
Taom, O. J. AND Gaxaa Nara, J. 
SHER ALI—Daranpant—A PPELLANT 
versus 
HAMID ALI AND ANoTHER-~PLAINTIFFs, AND 
OTHRRS-—DERENDANTS-— RRSPONDENTS 

Muhammadan Law—Wagi — Possession of mutwalli 
of waqf property under invalid waqi—If adverse to 
heirs of waqit—Acquiescence by heirs in mutation of 
mutwalli’s name—Nature of possession, if changed— 
Validity—Wagqif reserving substantial benefit for 
himself— Validity of wagi — Civil Procedure Code 
(Act V of 1908),0. XLI, r. 4, O. I, r. 19 (2)— Power 
of Court to allow transposition of parties — Trans- 
position whether just and equitable is question of fact 
—Appeal by plaintif No.2 only against part of 
decree affecting him—Appeal withdrawn as result of 
compromise between him and defendants Nes. 5 to8— 
Application by plaintiff No. l and defendant No. 1 
to prosecute appeal held could not be allowed. 

Where one of the heirs of the wagif holds the 
wagf property all along as muétwallt under 
the wagf which in the end of the day has 
been held to be invalid, his possession does not 
become adverse to that of the other heirs of the 
wagif. The mere fact that the other heirs acquiesced 
in the decision of the Revenue Oourt that the mutwalli’s 
name should be mutated and did not pursue 
their claim to possession in the Oivil Court doses 
not change the nature of possession, Muhammad 
Munawar Ali v. Rasulan Bibi (2) and Muhammad 
Munawar Ali v. Razia Bibi (3), relied on, [p. 316, 
cols. 1 & 2.) 

Where the wagif has reserved a substantial benefit 
for himself out of the endowed property the waqf deed 
is wholly void. 99 Ind. Oas. 669 (1), relied on. 

It is apparent from the provisions of O. I, r. 19 (2), 
Oivil P. O., that the Court has very wide powers to 
allow parties to be added to the array of plaintifis or 
appellants or to allow parties to be transposed from 
the array of defendants to the array of plaintiffs, 
Whether it isjust and equitable to grant an applica- 
tion for such a transposition however, is a question 
which must be decided upon the facts and circum- 
stances of each particular case. 

Plaintiff No 2 appealed from the decree of the 
trial Court in so far only as the decree determined 
hisshare in the estate. During the hearing of the 
appeal, the appellant filed an application in which 
it was averred that the appellant and defendants 
Nos, 5 to 8 had concluded a compromise and intimat- 
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ed that in these circumstances he did not wish to 
press his appeal which might be dismiesed. Thera- 
upon defendant No. 1 and plaintiff No.1, filed ap- 
plications in which they prayed that in the circum- 
stances they be permitted to prosecute the ap. 
Peal: kag 

Held, that taking all the facts and circumstances 
into consideration, the case was not one in which the 
Court should exercise its discretion in favour of the 
applicants. 


F. ås. from the decision of the Civil 
Judge, Allahabad, dated November 2, 1936. 


Sir Syed Wazir Hasan, Messrs. Shiva 
Prasad Sinha, Hyder Mehdi and Zafar 
Mehdi, for the Appellant. 


Messrs. S. K. Dar, Mushtaq Ahmad. G. S. 
Pathak, Ambika Prasad and Inam-ullah, 
for the Respondents. 


Thom, ©. J.—These dre two appeals 
which may be conveniently disposed of in 
one judgment. First with regard to F. A. 
No. 73 of 1937. This appeal is by the de~ 
fendant in a suit in which the plaintiffs 
claim possession of a certain share in pro- 
perty which at one time belonged to.one 
Syed Madad Ali. Syed Madad Ali-died on 
December 24, 1894. Shortly prior to his 
death, on May 7, 1893 he made a wagqf of 
the property in which the plaintiffs claim 
a share. The plaintiffs averred that the 
waqf deed was invalid inasmuch as under 
the deed the waqif had reserved for him- 
self a certain benefit in the shape of a 
maintenance allowance of Rs. 420 a year 
not as mutwalli, but in his private capacity 
as owner of the property. The defence to 
the suit is thatthe waqf deed of May 7, 


. 1893 was a valid wagf. It was contended 


that the allowance which the waqif re- 
served for himself represented his salary as 
mutwalli. It was further pleaded that the 
plaintiffs’ claim to possession of a share in 
the property in suit was barred by limita- 
tion. Shortly after the death of Syed Madad 
Ali there was a contest in the Revenue 
Court on the question of mutation, It was 
there held that the wagf deed was a valid 
waqf. Thereafter apparently the plaintiffs 
who are amongst the heirs of Syed Madad 
Ali, were content to allow defendant No. 1, 
Syed Sher Ali, a son of the waqif to manage 
the property and to disburse the income 
thereof in accordance with the provisions of 
the wagf. In these circumstances it was 
maintained far the defendant that the plain- 
tiffs claim for possession was barred. 

. Two questions arise for consideration in 
this appeal, First as tothe validity of the 
waqf deed and secondly as to whether the 
plaintiffs’ claim is now barred by limitation. 
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It 13 abundantly plain from the terms of 
the wagf deed that Syed Madad Ali reserved 
for himself an annual maintenance allowe 
ance out of the property of which he pur- 
ported to make a waqf. This maintenance 
allowance cannot be taken to have been in- 
tended to be his salary as mutwalli. It is 
true thate he himself was the first mutwallé 
but under the terms of the deed he reserved 
for himself the right to appoint another 
mutwalli. He did in fact before his death 
appoint defendant No. 1, Syed Sher Ali, as 
mutwalli and under the terms of the wagf 
deed despite the fact that Syed Madad Ali 
had relinquished office as mutwallt he was 
clearly entitled to draw maintenance allow 
ance of Rs, 420 a year. 

It is well settled that a wagf deed under 
which an interest is reserved for the waqif 
is invalid in its entirety. In this connection 
reference may be made to the case in 
Abadi Begum v. Kaniz Zainab (1). In that 
case the Privy Council considered the 
effect of the reservation by the waqif in 
the interest of the estate of which he pur- 
ported to make awagf; and they clearly 
approved of the principle 

“that it is a condition of the validity of the wagf 
that the wagif should not reserve any interest in 
the endowed property for himself and that if he 
did, the wagf wasbad not merely in respect of the 
reservation but in its entirety.” 

This decision of the Privy Council con- 
cludes the question as to the validity of the 
waqf. We hold that inasmuch as the wagif 
has reserved a substantial benefit for him- 
self out of the endowed property the waqf 
deed is wholly void. So far as the question 
of limitation is concerned, this also in our 
judgment is clearly concluded by a decision 
of the Privy Council. In Muhammad Muna» 
war Ali v. Rasulan Bibi (2) a Bench of 
this Court held that a mutwalli who had 
been in possession of property under a waqf 
deed which was held to be invalid did not 
prescribe a title adverse to that of the heirs 
of the wagif. In the course of the judg- 
ment, in reference to the conduct of the 
mutwalli it is observed : 

“Tn all his acts in the administration of the wagf 
he professed to act as trustee or mutwalli of the 
endowed property ......the wagf having failed, 
he held the property as trustee for those entitled 
under a legal obligation to hand it over to them 
on demand. Had such a demand been made and 
refused there would be good ground for holding 
that hie subsequent possession was adverse to the 


(1) 25 A L J 51; 99 Ind. Cas, 669; °A I R 1927 P O 2; 
54 I A383; 6 Pat, 259:(1927) M W N 12; 38 M L T 33; 
40 WN153 8P LT 107; 31 O WN 365; 52 MLJ 
430; 29 Bom. L R 763; 25L W 710;45 OLJ 403 
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(2) 21 A 329;A W N 1908, 108. š 
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true heirs. Nothing of the kind is alleged; there 
js not an atom of evidence to show any change in 
the nature of Syed Kaim Ali's possession from the 
day when he assumed possession of his own and 
his wife's property as mutwalliin 1881 down to his 
death in 1895,” 

This decision was upheld by the Privy 
Council in Muhammad Munawar Aliv. 
Razia Bibi (3). Now, in the present case, 
it is not in dispute that Syed Sher Ali has 
held the property which Madad Ali pure 
ported to endow from the date on which he 
tcok possession down to the date of the 
institution of the suit as mutwalli. He has 
asserted no other title than that of manager 
of the property. It was contended for the 
appellant that Syed Sher Ali’s possession 
must be held to bave been adverse to that 
of the plaintiffs who are amongst the heirs 
of Syed Madad Ali upon the ground that 
the latter had in fact made a demand for 
possession of the property in the Revenue 
Court after the death of Madad Ali, It may 
well be that on the question of mutation 
there was a contest between the appellant 
and the plaintiffs. The plaintiffs acquiesced 
in the decision of the Revenue Court that 
Syed Sher Ali's name should be mutated 
and did not pursue their claim to possession 
in the Civil Court until the year 1934, The 
important point is however not that the 
Plaintiffs contested Syed Sher Ali’s right to 
mutation in 1895, but that the nature of 
Syed Sher Ali’s possession did not change. 
It is true that in the case above referred to 
there is the observation that had the heirs 
made a demand against the mutwalli the 
possession of the mutwalli would have been 
adverse. That would only have been so 
however had the mutwalli set up a title 
adverse to that of the claimants, The deci» 
sion that the claim of the plaintiffs in the 
suit was not barred by limitation turned 
not upon the fact thatno demand for pos- 
session had been made but on the fact that 
the nature of the mutwalli’s possession had 
never changed, His possession all along had 
been that of mutwalli. 

The defendant appellant Syed Sher Ali is 
one of the heirs of Syed Madad Ali. He has 
purported to hold the property in suit all 
along as mutwalli under the wagf which in 
the end of the day has been held to be 
invalid. In these circumstances in view of the 
decision of the cases above referred to, viz. 
Muhammad Munawar Aliv. Rasulan Bibi (2) 
and Muhammad Munawar Ali v. Razia Bibi 
(3), the plea that the plaintiffs’ claim is now 
barred by limitation must be repealed. One 


(3327 A 330; 31 I A86; 2 A L J §13; 8 Sar, 788 
(PO). $ 
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further point was urged on behalf of the 
appellant to which it is necessary to make 
only a brief reference. On the authority 
of the Bench decision of this Court in 
Muhammad Irfan Ali Khan v. Muhammad 
Tahir Ali (4)' it was contended that even 
though the wagf deed was invalid it created 
a charge over the property in suit in favour. 
of the beneficiaries under the waqf deed. 
We do nct consider it necessary in tht dis- 
posal of this appeal to decide the question 
whether a charge has been created in favour 
of the beneficiaries under the waqf deed 
executed by Syed Madad Ali on May 7, 
1893. Suffice it to say that if there be such 
a charge it cannot be declared or given 
effect to in these proceedings. 


In the result, we uphold the decision of 
the learned Civil Judge that the wagf deed 
of May 7, 1893 is invalid and that the 
plaintiffs’ claim is not barred by limitation. 
We now proceed to consider F. A. No. 113 
of 1937. The learned Civil Judge held that 
Mst. Chamela who is mentioned in the waqf 
deed was the lawfully wedded wife of Syed 
Madad Ali. In these circumstances he con- 
cluded, the plaintifis were not entitled to 
8/33 and 2/33 sihams respectively but &/45 
and 2/45 sihams respectively inasmuch as 
defendants Nos. 5 to 8, the defendants of Mst. 
Ohamela, were the legitimate heirs of Syed 
Madad Ali and entitled to their share in 
his estate. The learned Judge accordingly 
granted decree to the plaintiffs for joint 
possession over 10/45 sihams of the pro- 
perty. 

Against this decision plaintiff No. 2 Syed 
Anwar Ali appealed and his appeal was 
directed against the decree of the learned 
Civil Judge in so far only as the decree de- 
termined his share in the estate. During the 
hearing of the appeal, the appellants filed 
an application in which it is averred that the 
appellant and defendants Nos. 5 to 8 have 
concluded a compromise and in which the 
appellant further intimated that in these 
circumstances he did not wish to press his 
appeal which might be dismissed without 
any order as to costs. Thereupon Sher Ali, 
defendant 1, Hamid Ali, plaintiff 1, and the 
heirs of Kazim Ali filed applications in which 
they prayed that im the circumstances they 
be permitted to prosecute the appeal. Un- 
der the provisions of O. XLI, r. 4 
“where there are more plaintiffs or more defen- 


dants than one in a suit, and the decree appealed 
from proceeds on any ground common to all the plain- 


(4) (1933) AL J 97; 147 Ind. Cas, 173; A IR 1033 
All. 277; 6 RA 417. 
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tiffs or to all the defendants, any one of the plaintiffs 
or of the defendants may appeal from the whole 
decree and thereupon the Appellate Court may reverse 
or vary the decree in favour of all the plaintifis or 
defendants, as the case may be.” 


Under the provisions of O. J, r. 19 (2): 

“The Court may at any stage of the proceedings 
either upon or without the application of either party, 
and on such terms as may appear to the Court to be 
just, order that the name of any party improperly 
joined, whether as plaintiff or defendant, be struck 
out, atid that the name of any person who ought to 
have been joined, whether as plaintif or defendant, 
or whose presence before the Gourt may be necessary 
in order to enable the Oourt effectually and comple- 
tely to adjudicate upon and settle all the questions 
involved in the suit, be added.” 


It is apparent from these provisions and 
authorities to which our attention was direct- 
ed during the course of the appeal that 
the Oourt has very wide powers to allow 
parties to be added to the array of 
plaintifis or appellants or to allow par- 
ties to be transposed from the array of 
defendants to the array of plaiatiffs, Whee 
ther it is just and equitable to grant an 
application for such a transposition however 
is a question which must be decided upon 
the facts and circumstances of each parti» 
cular case. Now in the present instance as 
already noted the appeal from which the ap- 
pellant withdraws was one which challenged 
the decree of the trial Court in so far only as 
that decree affected the rights of the appaal- 
lant. The whole decree is not challenged. For 
some reason or other, which is not apparent, 
plaintiff No. 1 and the other parties who 
have applied to be parmitted to prosecute the 
appeal are not in the array of the appellants. 
Furthermore, so far as Sher Ali, defendant 
No, 1, is concerned he did not challenge the 
title of defendants Nos. 5 to 8 to succeed toa 
share of the property as legitimate heirs of 
Madad Ali. Sher Ali further did himself 
file an appeal against the decision of the 
trial Court that the wagf deed executed by 
Syed Madad Ali on May 7, 1893 was invalid. 
He deliberately and for reasons best 
known to himself but which are not known 
to the Court refrained from challenging the 
conclusion of the learned Civil Judge that 
Mst. Chamela was married to Sayed Madad 
Ali and that therefore defendants Nos. 5 to 8 
were entitled to share in Syed Ali's estate. 
Taking all these facts and circumstances 
into consideration, we dre far from satisfied 
that the present is a case in which the Court 
should exercise its discretion in favour of 
the applicants who now wish to prosecute 
the appeal. Their applications we accord- 
ingly dismiss. The result is that Appeal 
No. 73 of 1937 is dismissed with costs and 
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Appeal No. 113 of 1937 is dismissed, parties 
to bear their own costs, 


8. Appeals dismissed, 


MADRAS HIGH COURT 
Criminal Revision Oase No, 1100 of 1939 
Criminal Revision Petition No. 1035 of 1939 
February 15, 1940 
LaksaMana Rao, J. 

8. RAMASWAMI AYYAR—Isrt ACCUSED 
—PETITIONER 
Versus 
COMMISSIONER. OHITTOOR 
MUNIQIPALITY— COMPLAINANT — 
RESPONDENT 

Criminal trial—Re-trial—Ground for. 
The marking of an irrelevant document in evi- 
dence is not a ground for ordering re-trial. 


Or. R. Case and Or, R.P, praying the High 
Court to revise the order of the Court of the 
Sub-Divisional lst Class Magistrate of 
Ohittoor, dated October 25, 1939 and passed 
in O, A. No, 44 of 1939 preferred against 
the judgment of the Oourt of the Stationary 
Sub-Magistrate of Ohittoor in O. O. No. 875 
of 1939. i 


Messrs. V. T. Rangaswami Ayyangar aad 
K. Kalyanasundaram Ayyar, for the Peti- 
tioner. 


The Public Prosecutor, on behalf of the 
Orown. 


Order.—The marking of an irrelevant 
document in evidence is not a ground for 
ordering restrial and the order of the Bub» 
Divisional Magistrate cannot be sustain- 
ed. It is therefore set aside and the Sub- 
Divisional Magistrate will dispose of the 
appeal in accordance with law. 


NB. Order set astde, 
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RANGOON HIGH COURT 
Speclal Bench 
Civil Revision No. 149 of 1939 
< December 21, 1939 
RoperTA, O. J., Mya BU AND 
DUNKLEY. JJ. 
SOLOMON NAHOME— APPLICANT 
versus 

A, E. McOANN—ReEsponpENT 

Civil Procedure Code (Act V of 1908), 0. XXI, 
r. 48, 8.151—One of decree-holders obtaining prohi- 
bitory order attaching half of judgment-debtor’s 
salary —No application by other decree-holders for 
rateable distribution—Court has no jurisdiction to 
cancel prohibitory order—Decree-holder is entitled to 
receive whole amount attached. 

The inherent powers of the Court cannot be used for 
the purpose of overriding the rights of one party for 
the benefit of another. . 

One of the decree-holders obtained a prohibitory 
order, under r. 48, O. XXI and attached a moiety of 
the sslary of the judgment-debtor. The other dec- 
ree-holders did not apply for rateable distribution, 
Subsequently upon an application by the judgment- 
debtor the Court cancelled the prohibitory order and 
ordered distribution of the amount attached, pro rata 
amongst all the decree-holders : | 

Held, that the Oourt had no jurisdiction to cancel 
the prohibitory order. The decree-holder who had 
obtained the prohibitory order was lawfully entitled 
to receive the whole amount deducted from the judg- 
ment-debtor’s salary under the prohibitory order 
issued at his instance. Civil Revision No. 321 of 1938, 
Overruled. 

0. R. from an order of the Small Cause 
Court, Rangcon, in O. R. S. No. 8026 of 


1937, 


Mr. K. C. Ray, for the Applicant. 
Mr. Lynsdale, for the Respondent, 


Roberts, C. J.—This is an application 
in revision against the order of the learned 
Ohief Judge of the Rangoon Small Cause 
Court, dated March 6, 1939, cancelling 
certain attachment orders which had been 
issued against the salary of the respondent 
under the provisions of r 48 O. XXI, 
Civil P. O„ and allowing the respondent 
to pay into Oourt a sum of Rs. 70 per 
mensem, which sum was to be distributed 
rateably “by way of instalments” to the 
credit of 18 decrees which had been 
obtained by different persons against the 
respondent. The applicant is the hoider 
of a decree against the respondent, and 
his learned Oounsel has informed us of 
the whole history of the applicant’s at- 
tempts to execute this decree, but for the 
purpose of the present application it is 
necessary to refer only to recent events. 
On January 5, 1939, the applicant applied 
to execute his decree by the issue of a 
prohibitory order, under r. 48, O. XXI, 
attaching a moiety of the salary of the 
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respondent, who is a servant of the Burma 
Railways, The learned Chief Judge ordered 
8 probibitory order as prayed for to issue, 
as he was bound to do by suber. (4) of r. 17, 
O. XXI, seeing that the application com- 
plied with the provisions of sub-r. (2) of 
r. 11 of that order. The-prohibitory order 
was duly served on January 11, 1939. 

Now the applicant was legally entitled 
to the fruits of his diligence in being the 
first judgment-creditor to attach the res» 
pondent's salary, unless the respondent 
could show that for some reason, such as 
satisfaction the decree was unexecutable, 
or unless other judgment-creditors applied 
in accordance with the provisions of 5, 73 
of the Code for rateable distribution. It 
is not suggested that the applicant’s decree 
was incapable, of execution, nor is it 
suggested that any other judgment-creditor 
has made an application for rateable dis- 
tribution. Consequently, the applicant was 
entitled to receive the whole of the amounts 
deducted from the respondent’s salary under 
the . prohibitory order issued at his instance. 
Nevertheless, on January 16, the respondent 
petitioned for the withdrawal of this pro- 
hibitory order. This application was natur- 
ally opposed by the present applicant and 
was withdrawn. Then on February 6, 
1939, the respondent made an application 
which was entirely untenable in law. The 
application set out that there were 18 
decrees existing against him (the respon- 
dent), and asked that all the decrees 
should be taken together and considered 
en bloc, that the respondent should be 
permitted to deposit asum of Rs, 70 per. 
mensem into Court and that the Court should 
distribute this amount pro rata amongst 
all the 18 decree-holders, and that all 
attachment orders issued against the res- 
pondent’s salary should be withdrawn and 
cancelled. The learned Chief Judge granted 
this application by his order of March 6, 
and cancelled the prohibitory order issued 
at the instance of the present applicant. 
He plainly had no jurisdiction to do sao.. 
The present applicant was lawfully entitled 
to receive the whole amount deducted from. 
the respondent’s salary under the prohibi- 
tory order issued at his instance, save and 
in so far as a proper order for rateable 
distribution had been made under s. 73 
on the application of other decree-holders, 
and no such order has been made in this 
case; and the learned Ohbief Judge had no 
jurisdiction to recall the prohibitory order.- 
The inherent powers of the Court cannot be 
used for the purpose of overriding the rights, 














one party for the benefit of another. 
respondent's application of February 
}was, in substance, an application that 
Small Cause Court should exercise the 
ers of an Insolvency Court, and the 
all Cause Court, has no insolvency 
isdiction. The order of the learned 
ief Judge of March 6, 1939, was an 
der which he had no jurisdiction to make, 
d must therefore be set aside. 
This application in revision is allowed 
ith costs, Advocate’s fee ten gold mohurs, 
e order of the Small Cause Caurt of 
angoon, dated March 6, 1939, is set aside, 
nd the prohibitory order issued at the 
stance of the applicant on January 4, 
939, is directed to be re-issued forthwith, 
he decision of this Courtin Civil Revision 
o. 321 of 1938, tothe extent to which it 
onflicts with this judgment, must be cone 
dered to be overruled. . 


Mya Bu, J.—I concur. 
unkley, J.—I concur. 


6 . Application allowed. 





NAGPUR HIGH COURT 

Second Civil Appeal No. 713 of 1937 
January 15, 1940 
GRILLE, J. 
Syed HIDAYAT AND ANOTHER— 
DEFENDANTS—ÅPPELLANTS 
versus 
RAMOHANDRA DUMNAJI DUKARE 
KUNBI—Puatntive—REsponDENT 
Berar Land Revenue Cade (1928), s. 712—“ Equal", 

meaning of — Rent paid to zamindar in a state of 
variation from fair assesament—Tenant, if can claim 
rights of ante-alienation tenant—Terms of s. 72, whe- 


ther exclusive, 
“Equal” ing. 72, Berar Land Revenue Oode doss 
not mean approximately equal. With a generous 


landlord and the rent which is determinable by the- 


landlord may approximate or even be equal to the 
fair assessment, but in order to establish a status as 


an ante-alienation tenant a tenant mustshow that, 


what he has to pay does not depend on the choice of 
the landlord but what the Govt. considered to be the 
fair assessment at each successive settlement. Where 
the rent paid to the jagirdar ia itself in a state of 
variation from the fair assessment current during 
each settlement, the tenant has not the rights of an 
ante-alienation tenant, since that tenure implies that 
he is to all intents and purposes the owner of the 
land and that his rent is fixed by Govt. and not by 
the jagirdar. An approximation to the fair assess- 
ment due to the leniency of a jagirdary who may 
rack-rent his tenants cannot give the tenant a right 
to claim a status towhich he is not otherwise en- 
titled. The conditions in s, 72 of the Berar Land 
Revenue Code, are exclusive and do not provide mere- 
ly a prima facie test by which the statusof a tenant 
igto be determined. The wording of the section is 
plain and unequivocal. 
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S. O. A. from the appellate dectee of the 
Court of the Additional District Judge, 
Amraoti, dated July 14, 1937. 


Mr. J. R. Mudholkar, for the Appellants, 
Mr. V. K. Rajwade with Mr. Y., S. Tamhne, 
for the Respondent. 


Judgment.—During the course of the 
operations determining the Record of Rights 
in Berar in 1935 the plaintiff-respondent 
was declared by the Record of Rights Officer 
to be a tenant of antiquity. Dissatisfied 
with this decision he brought a suit in the 
Court of the Subordinate Judge, Second 
Olass, Amraoti, for a declaration that he 
was entitled to be declared an ante-alienas 
tion tenantin respect of three fields, His 
claim was decreed and upheld in appeal 
in respect of two of these fields. So far 
as the third field is concerned, his claim 
was dismissed and his claim in respect of 
that feld has not been further agitated and 
requires no further consideration. The 
Courts below concurred in finding that the 
tenancy was continuous from before the 
year 1875. They also concurred in finding 
what indeed is not beyond dispute, that the 
rent which had been paid on the land had 
not always been in accord with the fair 
assessment which is fixed from time to time 
in the settlement survey, but found that the 
variation from the fair assessment was com- 
paratively small and that the requirements 
of s. 72 of the Berar Land Revenue Code, 
which determines the status of ante-aliena- 
tion tenants, were fulfilled if the tenant 
pays a rent not far different from the as- 
sessment. 

In second appeal the finding of the Courts 
below in respect of the continuity of the 
tenancy so far as one of the fields is cone 
cerned is challenged. That finding is one. 
of fact. The appeal, howaver, must succeed 
on the other ground of attack, which is that 
the decisions of the Courts below are in 
contradiction to the clear terms of s. 72 of 
the Berar Land Revenue Code. That section 
runs as follows : 

“A tenant who has personally or through his pre- 
decessors-in-title held land continuously in an 
alienated village or holding from a period anterior 
to the alienation or from the year 1875 on a rent 
equal in amount to the fair assessment shall be 
entitled to hold the land subject to the annual pay- 
ment of rent equal in amount to the fair assess- 
ment on the land and free from any other charge on 
account of rent...” 

Admittedly the rents paid have not con- 
formed with the fair assessment during a 
peri'-d of years, and both in the Tahsildar’s 
report to the Record of Rights Officer arid 
in the Record of Right Officer's order itself 
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dit appears that the tenants are paying 
rent which is more than the fair assess- 
ment; on one occasion indeed, in 1905-06, 
the rent has actually been below the fair 
assessment, but in other years it has been 
above it. Section 72 lays down that the 
land must have been held on a rent equal 
in amount with the fair assessment, and 
I do not consider that an interpretation 
that “equal” means approximately equal 
can be sustained. With a generous land» 
lord and the rent which is determinable 
by the landlord may approximate or even 
be equal to the fair assessment, but in 
order to establish a status as an antee 
alienation tenant a tenant must show that 
‘what he has to pay does not depend on 
the choice of the landlord but what the 
‘Govt. considered to be the fair assessment 
at each successive settlement, In fact, in- 
‘stead of paying the assessment to Govt. 
in the ordinary way as revenue, he pays 
it tothe jagirdar as rent and the jagirdar 
pays a Variable proportion to the Govt, 
‘Where the rent paid to the jagirdar is 
‘itself in a state ‘of variation from the fair 
assessment current during each settlement, 
the tenant has not the rights of an ante- 
alienation tenant, since that tenure implies 
that he is to all intents and purposes the 
owner of the land and thathis rent he is 
-fixed by Govt, and not by the jagirdar, 
An approximation to the fair assessment 
due to the leniency of a jagirdar who may 
rack-rent his tenants cannot give the ten- 
ant a Tight to claim a status to which he is 
not otherwise entitled. It has been argued 
on behalf ofthe respondent that the con- 
ditions in s. 72 of the Berar Land Revenue 
Oode are not exclusive and provide merely 
a prima facie test by which the status of 
a tenant is to be determined. The word- 
ing of the section is plain and unequivocal, 
and the argument cannot be accepted. 

The appeal succeeds, the decree of the 
lower Appellate Gourt is set aside and the 
plaintiff's suit is dismissed. The plaintiff 
will pay the costs of the defendants-appel- 
lants throughout. 


D, Appeal allowed. 


In re S. K. MITRA, (RANG) 
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_ _ RANGOON HIGH COURT 
Civil Miscellaneous Application No. 79 
c£ 1939 

January 24, 1940 
Reperts, O. J. AND DUNKLEY; J. 
In re S. K. MITRA, HIGHER Grane 
Pieaper, PYINMANA —REBPONDENT 

Legal Practitioners Act (XXVI of 1819), 8. lal 
District Judge finding charge not established—Ca 
should not be submitted to High Court—Civil Pr) 
cedure Code (Act V of 1908), O. VIII, r. 5—Denia 
by necessary implication. 

Where the District Judge does not find that the 
charge of professional misconduct has been estat 
lished, the case should not be submitted to tL 
High Court. 

There is no denial by necessarye implication ci 
the statements in the plaint when the language 
which can be looked to to find that denial is a 
statement which is in itself so inconsistent as no 
to be capable of admitting or denying anything. 


Mr. P. K. Basu, for the Respondent, 
Roberts, C. J—In this case a gentlema 
named Mr. Mitra of Pyinmana has had hi 


District Judge in respect of alleged v 
professional behaviour,’ and after exha 
tive inquiry the learned District Jud; 
has made a long report in which -hesa 
that in the circumstances the expla: 
tion of Mr. Mitra should be accep! 
that there was no improper conduct 
his part, and thet he (the learned Jud 
recommends that Mr. Mitra is in no way ¥ 
be blamed. Having arrived at those con- 
clusions, he appears to have overlooked 
s. 14, Legal Practitioners Act, which deals 
with the procedure when a charge of un- 
professional conduct is brought, and says 
that if it is found that the charge ‘is 
established the finding shall be recorded 
and a report shall be made to the High 
Court, and the High Court, may acquit, 
suspend or dismiss the Pleader, In this 
case the learned District Judge did not 
find the charge established, and it is difficult 
to see how the case has come before us 
at all. 

But it is perhaps desirable to add 
just one cr two remarks which will show 
that we endorse the finding at which the 
learned District Judge, most properly 
arrived. It appears that in the course of 
certain proceedings taken by Ba Tun, a 
land-owner of Pyinmana, against his wife, 
Ma Kywe, for a declaration of divorce, he 
alleged that he had been married to his 
wife for a pericd of twelve years: and 
Ma Kywe's written statement never denied 
this fact or dealt with the paragraph which 
aseerted it, but said, somewhat surprisingly, 
that she was married two years ago to her 
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of usband according to Burmese Buddhist 
Thites and that she had lived with him as his 
6, yife for six years. Of course, these state- 
thtrents are inconsistent with each other and 
po hey are also inconsistent with the statements 
Smade in the plaint. On the other hand 
juvy O. VIIL, r. 5, every allegation of fact 
Oln a plaint, if not denied specifically or by 
O'necessary implication or stated to be not 
a admitted, snell be taken to be admitted 
i except as against a person under a disability 
Yand I cannot see that thereis a denial by 
tinecessary implication of the statements in 
Fthe plaint when the language which can 
abe looked 40 to find that denial is a state- 
ment which is in itself so inconsistent as 
< not to be capable of admitting or denying 
“anything. In these circumstances, in my 
Nopinion, Mr. Mitra was quite right in filing 
cithe application which he did and in saying 
8.that the written statement was a mass of 
jrrelevancies and that none of the material 
jllegations made in the plaint had been 
‘enied by the written statement of the defen- 
“ant. They certainly were not specifically 
‘enied, and I donot think that they were 
‘enied by necessary implication, It only 
lerefore remains to say that this case 
‘onld never have besn submitted to us 
i all; but as it has been so submitted, and 
~ wa matter of supererogation, we May say 
dat we are pleased to notice that Mr..S. K. 
. Mitra has vindicated his character in respect 
. of the allegation of unprofessional conduct 
made against him. We wish we had power 
to order costs against somebody who is 
responsible for making it necessary for Mr. 
Mitra to engage an Advocate to appear here 
on his behalf, 


8. f Order accordingly. 





LAHORE HIGH COURT 
‘Letters Patent Appeal No. 123 of 1939 
May 7, 1940 
Tex Ogann AND Burne, JJ, 
SHER SINGH AND ANOTARR— 
J UDGMBNT-DEBTORS—APPRELLANTS 
versus i 
BALDEV SINGH—Dgorxre-noLDER— 
RESPONDENT 
Civil Procedure Code (Act*V of 1908), 8. 60—Dec- 
ree passed for debt of agriculturist debtor against 
his non-agriculturist legal representative—Property 
inherited byhim, if liable to attachment in execu- 


tron. 7 
“Where on the death of an agriculturist debtor a | 


decree is passed against his legal representatives 
‘who are non-agriculturists, the property inherited by 
them from the deceased is liableto attachment in 
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execution of the decree, 167 Ind. Cas. 457 (1) and 
177 Ind. Oas. 835 (2), distinguished. 

L. P. A. fron the judgment of Dalip 
Singh J. Reported in 1x5 Ind. Gas. 609. 


Mr, F. C. Mital, for the Appellants. 
Mr. Q. C. Mital, for the Raspandent. 


Bhide, J.—Thia appeal arises out of 
execution proceedings relating to a decree 
passed against Sher Singh and Bhola Singh 
as the legal representatives of their uncle 
Mithe. One-half share in a house was at» 
tached as the property of Bhola Singh 
in execution when objection was raised 
by him thatthe property was not liable 
to be sold as Mithe for whose debt tha 
decree was passed was an agriculturist and 
the house which had been inherited from 
him was therefore, not liable to be sold 
according tos, 60 (e), Civil P.C. The decree» 
holder, on the other hand, contended that 
the house was liable to be sold as Bhola 
Singh himself was not an agriculturist. 
The learned Judge in Single Bench has 
upheld this contention and directed the 
property to be sold. From this decision 
Bhola Singh has preferred the present 
appeal under cl. 10, Lstters Patent, The 
learned Counsel for the appellant has 
relied in support of his contention chiefly 
on two rulings of this Oourt reported in 
Hirda Ram v. Mohammad Din (|) and 
Gurparshad Dzwat Ram v. Kishen Chand 
(2). These rulings are however, distinguish- 
able as in the present case the decree was 
passed against Bhola Singh himself and 
he must therefore be considered to be the 
“judgment-debtor” for the purpose of s. 60, 


_ According to that section, it seems clear 


that exemption can be claimed only if the 
judgment-debtor is an agriculturist. In 
the present instance ithas been found as 
a fact that Bhola Singh is not an agricul. 
turist. In view of this finding, tha decision 
of the learned Single Judge seems to be 
correct. 

The question whether the position would 
have been different if the decree had been 
passed against Mithe, (who was an agricul- 
turist) and was then sought to be executed 
against his property in the hands of Bhola 
Singh (a non-agriculturist) as his legal 
representative, is not free from ditficulty. 
The rulings cited by the learned Counsel 


‘for the appellant seem to support this 


view; but there isa good dpal to be said 
in favour of the contrary view. However 
Ka A I R1936 Lah, 895; 167 Ind. Oas. 457; 9R G 


(2) A IR 1938 Lah, 608; 177 Ind. Oas. 835; 40 PLR 


409; 11 R L 369. 
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we consider if unnecessary to gointo this 
question for the purposes of this appeal 
acd express no opinion cn it. We dismiss 
the appeal with costs, 


8. Appeal dismissed. 
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Although the use ofthe first information report 
may primarily be limited by ss. 147 and 145 of the 
Evi. Act, yet such areport when duly proved, also 
becomes a relevant fact within the meaning of 
s. 11 (2) of the Evi. Act, and assuch retains some 
evidential value even after being sworn against by 
the author thereof. Besides its use as a corroborative 
or contradicting piece of evidence, its own value 
under s. 11 (2) isnot negligible. The importance 
of the first information report lies in the fact of 
its being the earliest version of the prosecution 
story recorded under s. 154 (=143 Bhopal) of the 
Oriminal P. O, by a public authority in a regularly 
kept register. Where a report is made by a person 
who is stabbed, immediately after the occurrence 
and factum of such a report in connection with other 
facts makes it highly probable that the person who 
stabbed the deceased and the reporter could be no 
other than the accused, the report must be regard- 
ed as a relevant fect. Once the relevancy of any 
piece of evidence is established its value cannot be 
utterly disregarded. The report, though not by 
itself a substantive evidence of its contents, yet its 
probative value as a corroborative piece of evidence 
jis beyond question. It lends sufficient weight to 
the probability of the prosecution story and thus 
helps the other substantive evidence led by the 
prosecution. 30 Ind. Oas. 292 (4), referred to, Ip. 
324, col. 2.) : 

Every statement intended to be proved asa dying 
declaration under s. 32 ofthe Evi. Act need not 
have been recorded bya Magistrate, Moreover, law 
does not require such statements to be made neces- 
sarily under expectation of death, 71 Ind. Oas. 685 
(5), explained and distinguished. [p. 325, col. 2.] 

Where a witness has resiled from his previous 
statement before the committing Court, section 2&8 


of the Criminal P. O., (232-3 Bhopal) gives full dis- ` 


cretion tothe presiding Judge to treat such a state- 
ment as evidence in the case for all purposes subject 
to the provisions ofthe Evi. Act. The words “ for 
all purposes” mean that even the verdict or finding 
in any ĉase Could be based on such evidence. At 
the same time one muet not forget that admissibi- 
lity of a statement as a piece of evidence is one 
thing and jis evidential value quite another. A 
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retracted statement may rank as evidence under i 


s. 288 if it fulfils the formalities required, yet its 
value may widely differ according to the circum. 
stances of each case. Emperor v. Dwarka Kurmi 
(6), Queen-Empreaa v. Dorasami Ayyar (7) and 81 
Ind. Cas. 203 (8), relied on. [p. 326, col, 1. 


Syed Hamid Husain Razavi, for the Ape 
pellant. 


Mr. Behari Charan Saksena, Gov. Advo- 
cate, for the Crown, ii 


M. A. Khan, C. J.—The appellant in this 
case has been convicted by the presiding 
Judge on the Original Side of the High 
Oourt under ss, 297 and 319 ef the Bhopal 
I. P. ©. (corresponding to ss. 302 and 324 of 
the I. P. O.) and sentenced to death under 
the former section and to one year's rigorous 
imprisonment under the latter section, pros 
vided that in the event of the sentence of 
death being finally confirmed and carried 
out, the sentence of imprisonment shall 
abate. The accused has preferred this ap- 
peal against the above judgment. This 
case has arisen out of an incident which 
tcok place on June 7, 1939, at about 
3 P. M. in front of a shop adjoining a 
building called Kacheri in Jumerati 
Bazar situated within the jurisdiction of 
8, H. Kotwali in the city of Bhopal. The 
story of the prosecution is thata boy named 
Almas was sitting in a shop when the accue 
sed guddenly came up and asked him to 
follow. The boy refused to go, whereupon 
the accused went away and returned shortly 
after with a knife in his hand. The accused 
threatened Almas with the knife, and was 
just trying to foree him to accompany when 
Abdul Hamid Khan, deceased, appeared on 
the scene and remonstrated with the accused 
for ill-treating the boy. The accused got 
enraged and stabbed the deceased in his 
abdomen. Almas got térrified and tried to 
make good his escape, but the accused ran 
after him and attacked him with the knife 
inflicting a wound on his head. The accus- 
ed wanted to deliver another blow but 
Almas pluckily enough caught hold of the 
knife and consequently received bad cuts 
on his fingers. Almas ran straight to the 
Police Station and reported the incident 
giving all necessary details to which refer- 
ence will be made jater on. Abdul Hamid 
Khan deceased made straight for the Oivil 
Hospital to have his wcund attended to. The 
Police recordéd his statement immediately 
after the first information report was made, 
At the placé of occurrence a fiercé fight had 
taken place between .the accused and the 
deceased as a résult of which the shirt.of the 
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accused had been torn in shreds and fallen 
off his body, Itso happened that Mohammad 
Alam Khan, a Sub-[napector of Police, who 
was attending to repairs of his bicycle at a 
shop close: by, was attracted tothe scene of 
occurrence by the noise of he fighting par». 
ties. He found the torn shirt with blood 
stains lying in the roadway, and Abdul 
Hamid Khan deceased told him how the 
accused had stabbed him in the abdomen 
with a knife. Having learnt from Abdul 
Hamid that-Almas was followed by the ac- 
cused who might kill him, the Sub-Ins- 
pector went in that direction but could 
neither see the accused nor the boy. On 
coming back to the spot he took posses- 
sion of the torn shirt and went to the 
kotwali where he found Almas who had just 
made his report, Abdul Mamid Khan de- 
ceased was admitted as an in-door patient 
at the Prince of Wales Hospital and treated 
for his wound but unfortunately he succum- 
_ bed tothe injury and died on July 29, 1939. 
The accused had absconded and five months 
later he was arrested cn December 17, 1939. 
The defence theory as contained in the 
accused’s statement is that Almas who lived 
with Abdul Hamid for the last two years, 
was in the habit of running away from him 
eyer and anon. The deceased Abdul Hamid 
being a relation of the accused used to per- 
suade him to return to work at Abdul 
Hamid's shop. Just a.couple of days pre- 
vious to the occurrence he had disappaared 
and Abdul Hamid had asked the accused to 
make asearch for him. He succeeded in 
tracing the boy and brought him back to the 
shop. Abdul Hamid came up and began to 
scold Almas for decamping and io a fit of 
great excitement threatened to kill the boy 
and thereafter to commit suicide. These 
threats left the boy quite unmoved, and he 
refused to atay with him any longer. Then 
Abdu! Hamid attacked him with a dagger 
and wounded bim on the head. He wanted 
to deal a eecond blow but was prevented by 
Almas having gripped his knife. Thereafter 
Abdul Hamid attempted to commit suicide, 
but the accused got hold of him by both the 
hands and a scuffle followed. Abdul Hamid 
had the dagger still in hand, and quite ac» 
cidentally he fell flat on his back with the 
accused right on his cheat. Tais was how 
the deceased was wounded by his own hand. 
Anyhow, Abdul Hamid got up and on being 
asked about the injury stated that the same 
was slight. He however felt anxious about 
Almas and feared lest he might report the 
matter to the Police, Thereupon, s9-goes 
the defence story, the accused ran after 
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Almas and brought him back to the shop. 
AU the three persons with one or two others 
then retired to Abdul Hamid's house and 
held a consultation as to the course of action 
to be taken in the circumstances. Abdul 
Hamid was afraid of being run io for at- 
tempting to commit suicide and attacking 
and injuring Almas with the knife, He 
took oath not to injure Almas in future, and 
after some deliberation they all agreed to 
implicate the accused and later on to com- 
pound the case in order to save him, Almas 
and the accused both agreed to the proposal, 
Abdul Hamid gave the accused a sum of 
Rs. 50 so that he may abscond for some time 
to avoid arrest and promised that soon after 
his recovery he would have the case come 
pounded, and by this trick every body 
would be cut of danger. Then the accused 
left Bhopal State and stayed away until it 
became known to him that Abdul Hamid 
had died without making any statement ab- 
solviug him from the crime. Therefore he 
tried to remain in hiding till he was arrested, 
The accused admits thas the shirt Ex. P-2 
was torn in the struggle and belonged to 
him. It was handed over to Abdul Hamid 
to lend colour to the defence theory. 

It is common ground that a scuffls ensued 
between the accused and the deceased regul- 
ting in a penetrating wound which however 
proved fatal, in the lower part of the latter’s 
abdomen. The whole case turns on the 
main issue as to the person who caused the 
wound. The defence theory follows tne line 
of the prosecution taking good care to avoid 
responsibility in respect of the injury caused 
by the dagger. Before entering into a dis- 
cussion aboat the evidence laid on both sides 
the learned trial Court has tried to weigh 
the probabilities of the different theories, 
The prosecution has attacked the defence 
story as utterly improbable. Tae mere fact 
that immediately after being stabbed in the 
abdomen the deceased could command buti- 
cient control to enable him to decide upon 
his future course of conduct is enough to 
cause suprise, The calm aad calcalating 
manner in which these conspirators are said 
to have behaved, speaks volumes in favour 
of their foresight, which is almostincredible, 
A murderous attack is committed oa Almas, 
and curiously enough, he is 8) completely 
won over in an instant as to consent to act as 
a mere tool in the hands of his assailant, 
Moreover the accused must be credited with 
a suparhuman sense of sacrifice to consent 
to become auswerable for the serious offence 
actually committed by Abdul Hamid, This 

bold invention is sought to be bolstered up 
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not only by a most damaging first informa- 
{ion report by Almas, but is further streng- 
thened by producing the blood stained shirt 
belonging to tte accused. All this is done 
in the chimerical hope of directly saving 
Abdul Hamid from prcsecution and ultima- 
tely rescuing the scape-goat by contriving a 
compromise, The accused has, if his state- 
ment is to be believed, actually jumped into 
a blazing fire on bis friend's mere assurance 
that providence would help him. The trial 
Court has rightly refused to give credit to a 
story which so completely ignores the com- 
monsenDse, 

Coming to the prosecution it appears that 
important witnesses like Almas and John 
Gabriel openly support the defence story. 
Almas calls his first information report a 
falsebo'd and John Gabriel retracts his 
statement made on oath in the committing 
court, Umair Hasan and Abdush-Shakur 
seem to support the prosecution with evident 
unwillingness. Therefore the prosecution 
has to fall back upon the following evie 
dence. Firstly, there is the first infor- 
mation repcrt by Almas, who had told the 
story within a few moments of the time of 
occurrence. He ran straight to the kotwalt 
Potice Station, a distance of hardly two fur- 
longe, and related the facts in hot 
haste His report Ex. P-1 embodies the 
whole case for the prosecution. He tells 
us how the accused wanted by force to 
compel him to accompany and how the 
deceased had come up and intervened re- 
ceiving astab wound in tte abdomen at 
the hand of the accused. It is argued on 
behalf of the accused that the report could 
only be used either to corrobcrate a wit- 
ness or to impeach his credit as provided 
by ss. 147 and 145 of the Evi. Act respec- 
tively. Beyond this purpree it has no 
evidential value at all. Reference on tke 
point is made toa number of rulings, of 
which the following may be cited for the 
sake cf brevity. Sankaralinga Theran v. 
King Emperor (1;, Azimuddy v. King-Em- 
petor (2) and Hayat v.King-Emperor (3). 
The underlying principle in all these cases 
is that the first information report does not 
prove itself, but it has to be tendered in 
evidence under some provision cf the Act, 
-The prcsecution has conceded that the use 
of tre first informatica report may pri- 

(1) A IR 1930 Mad. 632 (2); 124 Ind. Oas. 506; 31 
L -W 451; 58 ML J 397; Ind. Rul ven Mad. 628; 
31 Or, L 3712; (1930) M W N 496; 53M 5 

2) £4 O 23%; 99 Ind. Cas. 227; ‘44 OL 7 253; AIR 

1827 Cal. 17; 28 Or. LJ 9 


OAIR 1928 Lah, 260; 107 Ind, Cas. 766; 29 Or. L 
J 282; pe ae 
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marily be limited by ss. 147 and 145 ofthe 
Indian Evi. Act, as has been consistently 
ruled by the various High Courts in India, 
yet it is contended that such a report 
when duly proved, also becomes a relevant 
fact within the meaning of s. 11 (2) of the 
Evi. Act, and as such retains some evi- 
dential value even after being sworn against 
by the author thereof. This contention 
derives considerable force by the language 
of s, 11, cl. (2), which runs as follows:— 

“Facts not otherwise relevant are relevant— 

(2) if by themselves or in connection with other 
facts they make the existence or non-existence of 


any fact in issue or relevant fact highly probable 
or improbable.” 


Looking at the first information report 
from this aspect it appears that besides its 
use as a corroborative or contradicting piece 
of evidence, its. own value under s. 11 (2) 
of the Evi, Act is not negligible, This 
view of law may at first sight appear to 
be in conflict with the current of authority 
in British India, but in fact it seems to me | 
that the question has not been approached . 
from this point of view in any reported 
decision on the subject. Theimportance of 
the first information reportlies in the fact 
of its being the earliest version of the prose- 
cution story recorded under s. 154 (==143 
Bhopal) of the Criminal P. O. by a public 
authority in aregularly kept register. In 
the present case the report was made by 
the person who himself had fled in terror 
from the scene of the struggle, bleeding 
in the head and hand, and had told his 
story immediately after the occurrence. The 
factum of such a report in connection with 
other facts makes it highly probable that 
the person who stabbed the deceased and 
the reporter could be no other than the ac- 
cused, Report Ex. Pel must therefore be 
regarded as a relevant fact. Once the 
relevancy of any piece of evidence is ese 
tablished its value cannot be utterly dis- 
regarded, The report, though not by itself 
a substantive evidence of its contents, yet 
its probative value as acorroborative piece 
of evidenceis beyond question. It lends 
sufficient weight to the probability of the 
prosecution story and thus helps the other 
substantive evidence led by the prosecution. 
In Habibulla v. Bakht Bali, 50 Ind. Oas. 232 
(4), the learned Judicial Commissioners of 
Oudh had come to the conclusicn that a 
Police report, complaining of violence being 
used by the accused, made immediately 
after the occurrence, was a relevant fact 
under s. 1] and admissible in. evidence, 


oi? 30 Ind. Cas. 292;2 O-L J 299; AI R1915 Oudh 
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Coming to other evidence we have the 
statement of Sub-Inspector Mohammad Alam 
Khan, who happened to reach the scene 
immediately after the accused -had fied. 
It tcok him hardly two minutes to reach 
the spot on hearing the shouts. The first 
thing which he noticed was the blood stain- 
ed shirt which had been torn off the body 
of the accused, and was lying on the road. 
The dgceased told him how he was stabbed 
by the accused, who had thereafter attacked 
‘Almas and followed him with dagger in his 
hand. The Sub-Inspector tried to look up 
for the accused in the direction pointed out 
by the deceased, but failing to trace him 
came back and took the shirt Ex. P-2 to the 
S.H. Kotwali where he found Almas who 
. had just finished his report Hx. P-1. This 
evidence connects the accyged with the 
crime inasmuch as the witness had seen all 
but theaccused almost immediately after 
the occurances, and had actually heard the 
shouts in the fierce struggle raging between 
the deceased and the accused. His discovery 
of the blood stained shirt left by the accused 
coupled with the statement of the deceased 
as to the cause of the injury furnish quite 
an important link in the chain of evidence 
against the accused. Then follows the state- 
ment made to the Police by the deceased 
in the Hospital shortly after the occurrence, 
The accused is clearly implicated in this 
statement, which the investigating officer 
has duly proved in Oourt, It forms Ex, P-3. 
The next day, 3. e, on June 8, 1839, the 
condition of the deceased was not quite 
Satisfactory, and he was unable to speak, 
but could fully understand things. His 
statement was again recorded in the pre- 
sence of the Medical Officer and forms 
Ex. P-5. This statement was written down 
by the deceased himself on the written 
questions being handed over to him by the 
investigating officer. It has been proved 
by the testimony of Mr. Wasat Ali Khan 
Sub-Inspector and Dr. Anwar Mohammad. 
The deceased has throughout given the 
same story which exactly coincides with 
the version given by Almas in his first in- 
formation report. These three statements, 
verbal and written, of the deceased made 
soon after the occurrence to Sub-Inspector 
Mohammad Alam Khan and the investiga- 
ting officer,- in the presertce of the Medical 
Officer, have been proved as dying dec- 
larations under s, 82 of the Evi. Act. On 
the authority of Emperor v. Balaram Dass 
(5), the learned Counsel for the defence 


. (5) 49 O 358; 71 Ind, Cas. 685; A IR 1922 Oal. 382; 


24 Cr. L J 221, 
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argues that every statement intended to be 
proved as a dying declaration under s. 32 
of the Evi. Act must have been recorded 
by a Magistrate. This interpretation is nei- 
ther supported by the language of s. 32, 
which says :— 

“Statements, written or verbal, of relevant facts 
made by a person who is dead...are themselves relo- 
vant facts in the following cases:— 

(1) When the statement is made by a person as to 
the cause of his death, or as to any of the circum- 
stances of the transaction which resulted in his 
death, in cases in which the cause of that person's 
death comes into question" 
ncr does the authority referred to above 
bear out the defence view, The case of 
Balaram Das simply lays down the method 
of proving a dying declaration,in a judicial 
enguiry. In the case of verbal declaration 
the person who actually heard the deceased 
making if must depose to its contents in 
the Court, and a written declaration has to 
be proved similarly by the writer thereof, 
The English and Indian authorities have 
allowed a declaration, made by a dying 
Person even by means of signs, such as 
nodding the head, or pressing the hand, to 
be proved as “verbal” statements within 
the meaning of s, 32 of the Evi. Act. Moree 
over, law does not require such statements 
to be made necessarily under expectation 
of death. In the present case the circum» 
stances, in which all the three statements 
were made by the deceased, afford a sufi- 
cient guarantee of their truthfulness, and 
the trial Court has rightly given them the 
evidential value they dessrve. 


Besides the dying declarations of the 
deceased several witnesses have appeared 
on behalf of the prosecution and given 
evidence, which deserves careful considera- 
tion, John Gabriel. a boy of thirteen, P. 
W. No. 1, has resiled from his previous 
statement before the committing Court, and 
given evidence in favour of the accused in 
the Sessions Court. He was confronted with 
his statement dated December 28, 1939, which 
he admite to be false as having been sugges» 
ted to him by an unknown person who met 
him in the bazar. The learned Judge who 
tried the case, has given reasons for the view 
that the witness was speaking palpable un- 
truth before him and that his previous state- 
ment in the Committing Magistrate's Court 
was true, Comparing both the statements 
and taking into consideration all the rele» 
vant facts established by. reliable evidence 
the learned Judge has refused “to disregard 
the previous statement, This view is per: 
fectly sound. Section 288 of the Criminal 
P. O. (==232/3 Bhopal) gives full discretion 
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to the presiding Judge to treat such a state- 
ment as evidence in the case for all purposes 
subject tothe provisions of the Evi. Act. In 
Emperor v. Dwarka Kurmi (6), the learned 
Judges held, overruling an earlier decision, 
that the Sessions Judge was right in cone 
sidering the evidence, given by certain 
witnesses before him to be untrue, and in 
admitting under s. 288 statements of the 
sare witnesees made before the Committing 
Magistrate es evidence in the case. The 
Madras High Court took the same view in 
Queen-Empress v. Dorasami Ayyar (7), hold- 
ing thats. 288 enabled the Court to treat 
such depositions as substantive evidence 
at the trial, where for the purpose of jus- 
tice, the edoption of such a course is found 
necessary by the Judge. 

This view was followed in a later case in 
Bachula Peda Somadu v, King-Emperor (8) 
in which Wallace, J. remarked with refer- 
ence to the conduct of the witnesses: — 

“It is impossible to resist the conclusion that their 
retraction on the ons point of identification in the Ses- 
sions Court is a perjury designed to defeat justice, 


- and that the true evidence ig that which they gave 
in the Committing Oourt” fen) 


and further held that:—~ 

“In the circumstances of the case, the Sessions 
Judge was justified in regarding the statements be- 
fore the Committing Magistrate as substantive evi- 
dence under s. 288 of the Code and acting upon them 
in preference to the statement made before him, and 
that corroboration on the identical point on which 
the witnesses had resiled was not necessary.” 


The amendment of s, 288 of the British 
Indian Oode in 1923 appears to have been 
made with the object of giving effect to 
Allahabad and Madras decisions and to 
make the point further clear by adding the 
words “for all purposes” which means that 
even the verdict or finding in any case 
could be based on such evidence. At the 
same time one must not forget that admissis 
bility of a statement as a piece of evidence 
is cne thing and its evidential value quite 
another, A retracted statement may rank 
as evidence under s, 2c8 if it fulfils the for- 
malities required, yetits value may widely 
differ according to the circumstances of 
each case. In this case John Gabriel’s pre- 
vious statement has a glamour of truth around 
it, which itis not easy to dispel. His states 
ment in the Sessions Court is halting, in- 
coherent and unconvincing. Therefore the 
trial Judge must be held quite within his 
right to treat the retracted statement of 


(6) 28 A 683; A WN 1906, 187; 3 52; 
OF A ; AL J852; 4 Or. 


(7) 24 M 414; 2 Weir 377. 
.(8) 47 M 232; 81 Ind. Oas. 203; 18 L W 705:45 M 


LJ 602; 33 MLT 159; AIR 199 , 379; 
LI Oe 4 Mad, 379; 25 Or. 
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John Gabriel as substantive evidence, A 
further reason for using the previous state» 
ment is that the same has been corrobora- 
ted by the ‘testimony of Subs»Inspector 
Wasat Ali Khan, who with reference to his 
case diary clearly stated that John Gabriel 
had made the same statement to him as was 
made inthe Committing Oourt. This cor- 
roboration adds to the evidential value of 
the retracted statement, and affords yet an- 
other justification for its being used as 


substantive evidence. This point is covered ` 


by Valliah Kone’s case reported in In re 
Valliah Kone (9) and is perfectly in ac- 
cordance with the principle underlying s. 288 
of the Code. Abdush-Shakur P. W., No 4, 
who lives quite close to the place of occurs 
rance, had reached the spot almost immedi- 
ately and was jnformed by the deceased 
how the accused had stabbed him. This 
witness's testimony mainly corroborates the 
evidence given by Sub-Inspector Moham- 
mad Alem Khan so far as the declaration of 
the deceased is concerned. He has been 
discredited by the trial Court for having 
stated that the deceased was taken away in 
a ionga by a Head Constable of Police, 
which fact is not borne out by any other evie 
dence. On reading the whole statement it 
appears that the witness was under the im- 
pression that Sub-Inspector Mohammad 
Alam Khan had taken the deceased in a 
tonga. This impression might have been 
caused by the presence of the Sub-Inspector 
on the spot and his departure from the scene 
soon after. Itisa fact that the deceased 
had gone in a tonga, The witness might 
have mentally connected these incidents 
and derived the impression mentioned above, 
The discrepancy is of no material value, nor 
could it be maintained that the witness had 
any ulterior motive to make such a wide 
statement. Even if this portion of his evi» 
dence is not believed, his whole statement. 
cannot be rejected merelyon this account. 
The departure of the Sub-Inspector and the 
injured person in the midst of a large crowd 
that had gathered on the spot were such 
incidents as might have escaped the wite 
ness'’s particular attention. This witness is 
a neighbour of the deceased and has been 
named by him among the witnesses in his 
first declaration to the investigating officer 
goon after the ocetrence. Therefore bis tes- 
timony is ofno mean value. Umair Husain 
P. W. No.7 has stated in the Oommitting 
Magistrate’s Court that the accused had in 

(9) 45 M 766; 72 Ind, Cas. 529; 16 L W 239; 43 M 


L J 222; (1922) M W N 506;31 M L T 175; AIR 1923 
Mad, 20; 24 Or. L J 417. 
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hig presence stabbed the deceased in the 
abdomen, and injured Almas Ali in the 
head and fingers. He identifies the blood- 
stained shirt Ex. Pe? as worn by the accused 
at the time of the attack, This witness was 
not available to the prosecution for being 
produced in the Sessions Court, although 
two attempts were made to secure his ats 
tendance. A special messenger was sent to 
effect service of summons on the witness at 
Dellfi, but the witness was not traced. 
Therefore his statement was tendered in the 
trial Court under s, 33 of the Evi. Act, 
and its relevancy is beyond question. Bee 
sides tLe testimony discussed above, the 
material evidence of the shirt Ex. P-2 be- 
longing to the accused is worthy of consi- 
deration. The accused admits that the 
shirt belonged to him and was smeared with 
blood on the spot in the act of helping the 
deceased to get up. Further the medical 
evidence fully supports the prosecution case. 
Khan Bahadur Dr. Ahmad Bakhsh, Firat 
Surgeon of the Prince of Wales Hospital 
negatives the theory of self-infliction in the 
case of the injury in the abdomen of Abdul 
Hamid deceased. He does not, however, 
deny that the injury was possible if the de- 
ceased fell on his back with dagger drawn 
and the accused fell on him causing the 
accident, Such a possibility is far fetched 
and has no foundation in fact, as has been 
fully established by the prosecution evi- 
dence. Thereis an apparent discrepancy 
in the statements of Dr. Anwar Mohammad 
and Dr. Sherwani as to the cause of Abdul 
Hamid's death, One believes it to be due 
to loss of blood and the other to the wound 
becoming septic, The latter opinion is cor- 
roborated by the Firet Surgeon and is more 
acceptable, Whatever may have been the 
immediate cause, so far it is certain that the 
deceased expired as a result of the stab 


wound inflicted by the accused. This is 


enough to establish the guilt, 

The defence case has been discussed at 
considerable length by the trial Court and 
every possibility and probability has been 
weighed in the light of surrounding circum- 
stances. One must admit that the defence 
plan has been carefully prepared and bold- 
ly carried out. Almas Ali, the first infor- 
mant, who was himself injured, has been 
Won over with systematic effort. Samiude 
din, an elder brother of the accused, was 
arrested by the Police in some other case 
and, as chance would have it, a paper was 
found in his pocket daring his search of 
person by Sub-Inspector Dwarka Parshad. 
Samiuddin snatched’this paper and hastily 
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tore is to pieces, This aroused the suspici- 
on of the arresting officer, whe collected the 
pieces of paper and pasted them together 
(Ex, P-9) to find that the writing thereon 
was a statement, which Almas Ali was ese 
pected to make in order to save the accused 
in the present case, The writer of that 
fabrication is one Abdul Qayyum who 
utterly failed to give a satisfactory account 
of this writing. This is how people hava 
gone about fabricating false evidence to 
impede the course of justice in a capital case. 
Almas Ali and John Gabriel both, as tools 
in the hands of others, have wantonly per: 
jured themselves. Another witness named 
Master Abdul Hamid D. W. No, 3 has sworn 
to a preposterous statement relating to the 
anxiety of the deceasad to give a writing 
exculpating the accused from the crime. 
But pen and ink not being availabte at the 
time the design did not mature. Such a 
daring and desperate perjury as has been 
freely committed by several witnesses in 
this case is of rare occrrence. The learned 
trial Court has discussed this aspect of the 
case with sufficient care, and there is nothe 
ing to add in this appeal. 

Taking the whole evidence into conside- 
ration I come to the conclusion that the 
charge against ths accused is fully proved, 
therefore his appeal must be dismissed. 
The record of this case shall be sent to the 
Ecclesiastical Department under s. 233-4 of 
the Oriminal P. O. for their opinion as to 
the capital sentence passed against the 
accused. 


P, C. Birdi, J.—I agree. 
8. Appeal dismissed. 


maeman 


LAHORE HIGH COURT 
Second Appeal No, 7 of 1939 
October 3, 1939 
Batps, J. 
DARBARI RAM AND aNotana—APPELLANTS 


versus 
OFFICIAL REOEIVER, LYALLPUR 
AND OT8EES—RESPONDENTS 

Provincial Insolvency Act (V of 1920), a3. 4, 53— 
Court's power totry questions of title and priortty— 
Discretion under s. 4 exercised — No interference in 
second appeal or revision — Previous transfer by 
insoleent void — Subsequent transfers are also 
vid. ; 

Section 4, Prov. Insol. Act, confers very wide 
powers on the Insolvency Court to try all questions of 
title, priority etc. Where the Court has exercised the 
discretion under s. 4, the High Court will not inter- 
fére in second appeal or revision, The mere. fact 
that a party will be deprived of the right of a 
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first appeal sto the High Court, is not in itself 
material when jurisdiction to try the matter has been 
conferred on the Insolvency Court. Eg parte Price: 
Inre Roberts (1) and Re Arnold; Ez parte The Official 
Receiver (2), distinguished. 

Tf the former transfer by the insolvent is found to 
be void, the subsequent transfers also fall along with 
jt. 156 Ind. Qas. 1018 (3), relied on. 


§. A. from an order of the District Judge, 
Lyallpur, dated November 21, 1938, e 


Mr. Jiwan Lal Kapur, for the Appellants. 
Mr. S, Iqbal Singh, for the Respondents. 


Judgment.—This is an appeal from 


the order of the learned District Judge, Lyall- 


pur, directing that the Official Receiver’s 
application for setting aside a certain sale 
by an insolvent be disposed of under 8. 4, 
Prov. Insol. Act, and that the matter 
should not be left to be tried by a sepa- 
rate suit as ordered by the Insolvency Judge. 
The learned Counsel for the respondent 
has raised a preliminary objection that 
neither a second appeal nor revision is 
competent and secondly he has urged that 
the order passed by the learned District 
Judge was a proper one in the circum- 
stances of the case. As regards the prelimi- 
nary objection, there can be nodoubt that 
s. 4, Prov. Insol. Act, 1920, confers very 
wide powers on the Insolvency Oourt to 
try all questions of title, priority etc., like 
those arising in the present case. The 
Insolvency Court had the discretion to try 
the matter under s. 4 and the discration 
having been so exercised,I do not think 
there is any adequate ground for inter- 
ference in second appeal or revision. All 
that the learned Counsel for the appellants 
has urged is that there have been several 
successive transfers after the first sale by 
the insolvent, that the Receiver has applied 
for the setting aside of the transfer after 
a long time, that complicated questions of 
law and fact will arise, and that if the 
matter is tried by the Insolvency Judge 
the appellants would be deprived of the 
right of first appeal to the High Court, 
which they would otherwise have as the 
consideration for the sale was over Rs. 5,000, 
The learned Counsel for the appellants has 
referred to Ex parte Price; In re Roberts (1) 
and Re Arnold; Ex parte The Official 
Receiver (2) in support of his contention that 
the question in issue should have been left to 


be decided by a regular suit. These rulings, - 


however, seem to be distinguishable. In 
the first ruling,-it was held that certain 


C1) (1882) 21 Oh, D §53;52L J Oh. 131; 47 L T 402; 
31 WR 104. 
(2) (1692) 66 L T 121; 40 W R 288; 9 Morrell 1; 
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important issue were raiséd which were not 
within the ordinary jurisdiction of the County 
Court and hence those issues shuld not be 
tried by that Court. In the present case it was 
admitted before me that the learned Insol- 
vency Judge has powers of a Subordinate 
Judge First Class and would have power 
to try all the issues arising in this case 
even in his ordinary jurisdiction. The 
second ruling is based upon s. 102, Banke 
ruptcy Act, 1882, the provisions of which 
differ in material particulars from those of 
s. 4, Prov. Insol. Act. 

On merits, it is true that the application 
of the Receiver was unduly delayed. But 
on the other hand the transfer was made 
during the pendency of the insolvency 
proceedings and the mutation proceedings 
relating to the sale by the insolvent, which 
make this perfectly clear, should have put 
the subsequent alienees on guard. The 
rapid successive transfers are suspicious 
and it seems not unlikely that thetrans- 
ferees were aware of their defective title. 
It has been held in this Court that if the 
transfer by the insolvent is found to be 
void, the subsequent transfers also fall 
along with it see Ata Mohammad v. Mehr- 
chand (3). Prima facie, I do not think any 
very complicated .questions are likely to 
arise, so far as the setting aside of the 
insolvent’s sale is concerned. The mere 
fact that the appellants will be deprived of 
the right of a firat appeal to the High Court, 
does notin itself seemto be so material 
when jurisdiction to try the matter has 
been conferred on the Insolvency Court. 
On the whole, I am unable to find any 
adequate grounds for interference é@ither in 
appeal or revision. I therefore dismiss the 
appeal with costs. 

B. - Appeal dismissed. 

(3) 16 L 1013; 156 Ind. Oas. 1018; A I R1935 Lah. 
368; 8 R L 63, - 
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SIND JUDICIAL COMMISSIONER’S 
COURT 


Second Appeal No, 57 of 1937 
November 24, 1939 
Davis, J. O. AND WBE8TON, J. 
KALIANDAS BALCHAND—Puatntige 
No, 1—APPELLANT 


` versus 
MUHAMMAD AKBAR FATEHALI KHAN 
AND OTHERS—DERRNDANTS Nos. 1 To 7 AND 
Pruaintires Nos. 2 AND 3 — RESPONDENTS 
Partnership Act (IX of 1932), s. 69 (a) (b), (e)— 
Rights accrued before October 1, 1953, tf saved by 
8. 69 (a) (b) and (c)—Right to realize money accruing 
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before that date—Assignment of same in favour of 
unregistered firm before that date — Unregistered 
firm, if can sue—Civil Procedure Code (Act V of 
1908), O. XXIII, rr.l, 2—Rr.land 2, O. XXIII, 
applying—Application of s. 14, Limitation Act (IX 
of 1908) is excluded—O. XXIII, r. 2 ands. 14, 
Limitation Act, 1908, whether conflicting—Limitation 
Act, 1908, s. 14— Applicability. 

The effect of cls. (a), (b) and (c) of s, 69 of the 
Partnership Act read together isto savenotonly the 
rights themselves but also that without which the 
rights would be of very little value, namely, the right 
‘of suit tò enforce such rights. Where the assign- 
ment of the right to realize money to the unregistered 
firm took place well before October 1, 1933, so that 
right to sue to enforce this right which accrued before 
October 1, 1933 would be saved by reason of the pro- 
visions of s. 74, the suit cannot fail because the firm 
was unregistered.° 

When rr. 1 and 2 of O. XXIII, Civil P. O., apply, 
the general rule that a special provision of the law 
excludes a general provision, would operate to-exclude 
the application of s. 14, Lim. Act, in such cases. 150 
Ind. Cas 135 (2), relied on. . 

Order XXIII, rr. l and 2, applies to a case where 
the plaintiff on discovering that his suit must fail 
either by reason of some formal defect or because of 
other sufficient grounds for withdrawal, applies 
voluntarily for the withdrawal of the suit and asks 
for permission to file a fresh suit and the Court 
grants his prayer. Section 14, Lim. Act, applies to a 
case where the Court by its own order has terminated 
the suit or proceeding on the ground that it has no 
jurisdiction to entertain if or that there is some other 
cause of a like nature which makes it impossible for 
the Court to entertain it. There is therefore really 
no conflict between s. 14, Lim. Act, and r. 2 of 
O. XXIII, Civil P. O. 

Where the suit fails for want of jurisdiction in 
the Court and is on the order of the Oourt returned 
for presentation to the proper Court, s. 14, Lim, 
Act, applies. 31 Ind. Oas. 234 (2) and Varajlal 
Bhaishankar v. Shomeshwar (4), distinguished. 


S., A. against the decree passed by the 
Second Assistant Judge, Hyderabad, dated 
November 9, 1937. 


Mr. Manghanmal Bhojraj, for the Appel- 
lant. 


Mr. Dipchand Chandumal, for the Res- 
pondents, 


Davis, J.C.—This is an appeal froma 
judgment of the Second Assistant Judge, 
Hyderabad, who reversed a judgment of 
the Subordinate Judge at Mirpurkhas, who 
had decreed the plaintiff's suit on an 
account. The Assistant Judge dismissed the 
plaintiff's suit on the ground that the suit 
was by an unregistered firm and was barred 
by s. 69, Partnership Act, Though the suit 
in the Subordinate Court Was a suit of 1934 
and judgment was given in December 1925, 
the question of the effect of the new 
Partnership Act, was not raised by either 
party or considered by the Court, but an 
issue on this point was raised by the Appel- 
late Court and remanded for evidence and 
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finding to the lower Court which in its order 
of September 10, 1937, found that the suit 
was barred under s. 69 Partnership Act, 
as the plaintifs firm was not dissolved 
before the suit was brought. The Assistant 
Judge also did not himself consider at any 
length the application of the material pro- 
visions of the Partnership Act. He was 
content to follow certain rulings is an un- 
authorized report in which he said that it 
had been consistently held that s. 69, Part- 
nership Act, applied even if the right to 
realize money accrued before October 1, 
1933. But thatis not the view of all High 
Courts including this Oourt which takes 
the view that the effect of cls. (a), (b) and 
(c) of s. 69 of the Act read together is to 
save not only the rights themselves but 
also that without which the rights would be 
of very little value, namely, the rights of 
suit to enforce such rights. The case of 
this Court which agrees in the view it takes 
with the Bombay High Court is the case in 
Lokramdas Chatomal Firm v. Tharumal 
Shewa Ram (1), which will be punished in 
the authorized reports in due course. But 
the point is then taken by the respondents 
that so far as the plaintifs are concarned, 
their rights in tbis suit did not accrue or 
were not acquired before October 1, 1933, 
because they sue as assignees, = 

The plaintiffs are a firm consisting of 
plaintiffs Nos. 1, 2 and 3, and it is not 
disputed that they, with defendant No.7, 
Lekhumal Assandas, took over the assets 
and liabilities of a partnership firm consist- 
ing of plaintiff No. 1 (appellant Kaliandas) 
and defendants Nos. 4 to 6, Doolaram. 
Janimal and Hotumal on its dissolution, and 
they fled a suit based on the same cause 
of action as this suit, in the first instance, 
in the First Class Subordinate Oourt at 
Hyderabad, for the relief they then claimed 
was in excess of the relief they could claim 
in the Second Class Subordinate Court at 
Mirpurkhas, This suit was instituted on 
March 14, 1933, but subsequently, in order 
to bring their claim within the jurisdiction 
of the Second Class Subordinate Oourt, they 
claimed interest at only 12 per cent. and 
not 24 per cent, and the plaint was then 
returned to them for presentation to the 
proper Court, the Second Class Subordinate 
Court at Mirpurkhas. Between the institu- 
tion of the first suit in the Hyderabad 
Court and the present suit in Mirpurkhas 
Court, defendant No, 7 Lekhimal retired 
from the partnership but the partnership 

(1) A I R 1939 Sind 206; 184 Ind. Oas, 88; 12 R S 88; 
(1939) Kar. 765. 

e 


330 


was not dissolved, and we do not think this 
affects the case.- We can deal only with 
the plaint on the basis of allegations, and 
on the allegations we must take it that the 
assignment of the right to the present 
plaintiffs took place before March 14, 1933, 
that is, well before October 1, 1933, s> that 
the right to sue to enforce this right which 
accrued before October 1, 1933? would be 
saved by reason of the provisions of s. 74, 
Partnership Act,.as we have interpreted 
them. But the point that the rights were 
nct transferred under the assignment before 
October 1, 1933, was not taken in the trial 
Court. ‘The allegation that the rights were 
so transferred was implicit in the plaint 
and was not denied. We must take it then 
that this allegation was admitted, There- 
fore the suit should not fail because the 
plaintiff firm was unregistered. 

But it is then argued that the suit must 
fail on the ground of limitation. It is pot 
disputed thatthe suit was in time when it 
was filed in the First Class Subordinate 
Court at Hyderabad on March 14, 1934, but 
it was pending in that Court till December 
5, 1934, when the Court ordered its return 
for presentation to the proper Court as the 
plaintiffs having reduced their claim for 
interest from 24 per cent. to 12 per cent. 
the Second Class Subordinate Court at 
Mirpurkhas had jurisdiction, and it is 
argued that as this amount in effect to 
the withdrawal of the suit, s. 14, Lim. Act, 
would not apply, and if s. 14, Lim. Act, 
did nct apply, it is clear, and it is admitted 
that the suit would be out of time. Reliance 
is placed upon the case in Arunachalam 
Chettiar v. Lakshmana Ayyar (2). That 
case is authority for the contention that s. 14 
Lim, Act, does not apply when the plaine 
tiff withdraws his suit or abandons part 
of his claim, but it relates to a case where 
the withdrawal or abandonment is of such 
8 nature as to involve the permission of 
the Court to institute a fresh suit. That 
is a case where rr. 1 and 2 of O. XXIII, 
Oivil P. O., apply, and where these rules 
do apply, it appears clear that the general 
tule that a special provision of the law 
excludes a general provision would operate 
to exclude the application of s. 14, Lim. Act, 
in such cases, Rules land 2 of O. XXIII 
are as follows : 

“Rule 1, (1) At any time after the institution 
of 8 suit the plaintif may, ss against all or any 


of the defendapts, withdraw hie suit or abandon 
part of his claim. 


. (2) 39 M 936; 31 Ind. Oas, 234; A IR 1916 Mad. 944; 


i AL J 569; 2 L W 1002; 18 M L T 385; (1915)M W 
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(2) Where the Oourb is satisfied (a) that a suit: 
must fail by reason of some formal defect or 
(b) that there are other sufficient grounds for 
allowing the plaintiff to institute a fresh suit for 
the subject-matter of a suit or a part of a claim, 
it may, on such terms as it thinks fit, grant the 
plaintiff permission to withdraw from such suit or 
abandon such part of a claim with liberty to institute 
a fresh suit in respect of the subject-matter of 
such suit or such part of a claim, 

(3; Where the plaintiff withdraws from a suit: 
or abandons part of a claim, without the permis- 
sion referred to in eub-r. (2), he shall be liable 
for such costs as the Court may award and shall 
be precluded from instituting any fresh suit in 
sapere of such subject-matter or such part of the 
claim. 

(4) Nothing in this rule shall be deemed to 
authorize the Oourt to permit ‘one of several 
plaintiffs to withdraw without the consent of the 
others. f 

Rule 2, In any fresh suit instituted on permis- 
sion granted under the last preceding rule, the 
plaintiff shall bee bound by the law of limitation 
in the same manner as ifthe first suit has not been 
instituted.” 


In face of the specific provision as to the 
law of limitation in r. 2 it is difficult to 
see whatroom there is for the application 
ofs.14, Lim. Act, to cases where these 
rales apply. This isalso the view of a 
Full Bench of the Allahabad High Court 
in Sadayatan Pande v, Ram Chandra Gopal 
(3). Order XXIII, rr. land 2, apply toa 
case where the plaintiff on discovering that 
his sujt must fail either by reason of some 
formal defect or because of other sufficient 
grounds for withdrawal applies voluntarily 
for the withdrawal of the suit and asks for 
permission to file a fresh suit and the Court 
granis prayer. Section 14, Lim. Act, 
applies to a case where the Oourt by its 
own order has terminated the suit or proe 
ceeding on the ground that it has no juris- 
diction to entertain it or that there is some 
other cause of a like nature which makes it 
impossible for the Court to entertain it. 
There is therefore really no conflict between 
s. 14, Lim. Act, and r. 2 of O. XXIII, Civil 
P. 0. 

We have not here a case suchas Arunae 
chalam Chattiar v. Lakshmana Ayyar (2) or 
Varajlal Bhaishankar v. Shomeshwar (4), 
cases of misjoinder of causes of action where 
no Court could entertain the suit, but a case 
where, on the pleadings as amended, the 
First Olass Oourt had no jurisdiction and 
it became necessary for the Court to return 
the plaint for presentation to another Court. 
There was no withdrawal of the suit and 
no abandonment of the part of the claim 
within the meaning of r. 1 (2) of O., XXIII 

(3) A I R1934 All, 688; 150 Ind. Oas. 135; (1934) A L 


J 535; 6 R A 1038 (F B). 
(4) 29 B 219; 7 Bom. L R 90. 
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Civil P.O. Neither was there any appli- 
cation nor any need of any application to 
the Court to grant leave to bring a fresh 
suit. The suit failed for want of jurisdiction 
in the Court and was on the order ofthe 
Court returned for presentaticn to the 
proper Oourt, We think therefcre s. 14, 
Lim. Act, applied and the suit was in 
time. There are clear findings of fact that 
defendants are liable to the plaintiffs on the 
account in the sum decreed by the trial 
Court. We therefore set aside the judg- 
ment of the Appellate Court. restore the 
order of the trial Oourt, and allow the appeal 
with costs throughout. Order accordingly. 


D. . Appeal allowed. 


—— 


ALLAHABAD HIGH COURT 
Second Appeal No, 546 of 1938 
April 5, 1940 
Braunp, J. 

GANESH LAL—Drrenpant —APPELLANT 


versus 
SHARAFUDDIN AHMAD AND OTHEES, 
PLAINTIFFS AND OTHERS, DEFENDANTS — 
RESPONDENTS. 

U. P. Land Revenue Act (IIT of 1901), a. 36— 
Order under s. 36 based on agreement fixing rent of 
ez-proprictary tenancy contrary tos. 14, Agra Ten- 
ancy Act (III of 1926, if binding on parties— 
Civil Court, whether can go behind it in rent suit 
by landlord. 

An order passed by Collector upom an application 
under s. 36, U. P. Land Revenue Act, on the basis 
of an agreement arrived at between the landlord and 
the tenant fixing the rent of an ex-proprietary ten- 
ancy contrary to the provisions of s. 14, Agra Ten, 
Act, is binding on the parties and in a rent suit filed by 
the landlord the Court cannot go bebind that 
order. 57 Ind. Cas, 441 (2), relied on, 173 Ind. Cas. 
425 (1), not approved. 


S. A, from the decision of the District 
Judge, Ghazipur, dated December 14, 1937. 

Mr. Madan Mohan Lal, for the Appellant. 

Mr. Shiva Prasad Sinha, for the Res- 
pondents, 

Judgment.—This is a little second ap 
peal which is brought byone of the defene» 
dants. If I understand the matter rightly 
the defendants were the owners or zamin- 
dars in respect of the plots among others 
with which we are concerned in this suit. 
In 1916 they executed a usufructuary mort- 
gage over thess lands in’favour of the plain- 
tiffs. On the following day the defendants 
agreed to take a lease of the particular 
parcels of land with which we are dealing 
at a rent of Rs. 186-12-0 per annum. In 
pursuance of that agreement they paid that 
rent from 1916 to 1931. In January of 
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1931 the defendants sold the property to 
the plaintiffs, the mortgagees, and thereby 
the defendants became ex:proprietary tee 
nants and on March 3, 1932 the defen- 
dants made an application to the Collector 
under s. 36, Land Revenue Act, to have a 
rent fixed in respect of the property in which 
their ex-propristary right had been created. 
It is comfnon ground that before the Collec- 
tor made his order fixing the rent an agree- 
ment had been arrived at between the 
plaintiffs and the defendants as to the figure 
which the defendants should pay. They 
agreed to pay Rs. 125 a year. And the Col- 
lector, on learning that passed a decree in 
the terms of the compromise, It was an 
untidy order saying merely: 

“It is therefore ordered that the compromise may 
be acted upon and information sent to the taksil and 
acted upon accordingly.” 

The plaintiffs ultimately applied by this 
suit which they bégan in 1935 for payment 
ofthe rent so fixed by the order of the 
Collector and the defendants raised the 
defence with which I am now concerned. 
What the defendants say is that according 
tos. & Agra Ten. Act, no agreement bete 
ween the parties could have operated to: 
restrict any right conferred on them or 
secured to them by that Act, that is to say 
the Agra Ten. Act. And they go on to 
argue that therefore their right unders. 14 
of the same Act to have a rent fixed of two 
annas in the rupee less than the rent pres- 
cribed for occupancy tenantsin s. 59 cane 
not have been affected by any agreement 
come to, They then go a step further by 
saying that the Collector had no jurisdiction 
to make this order and, accordingly, the 
present plaintiffs cannot sue for the rent 
which was thereby purported to be fixed. 
That, as I understand it, is the reasoning 
they adopt. The learned Assistant Collector 
did not, I think, deal with the matter at 
any length but learned District Judge of 
Ghazipur in a reasoned judgment came to 
the conclusion that, whatever might have 
been said about the agreement itself, it was 
not possible in these proceedings to chal- 
lenge the decree whichhad been passed by 
the Collector. 


In my view the decision of the District 
Judge was right. It may well be—indeed I 
think it must be—that the defendants had 
a statutory right, which they themselves 
were incapable of prejudicing by their own 
agreement, of having a rent fixed by the 
Collector under s. 36, Land Revenue Act, 
upon the scale defined by s. 14, Agra Tèn. 
Act. I should not for a moment dispute 
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that and it may possibly be that the Collec- 
tor in passing his order of March 4, 1932 
erred in basing it upon the agreement of 
the parties. The difficulty with which I am 
faced is that there is in fact an order of the 
Oollectcr which order was made by him 
in his capacity of presiding over a Reve» 
nue Court and was itself appealable or sub- 
ject to a correction in revision, It*seems to 
me that upon ordinary principles which 
are well-known, a decree based upon a 
compriomise has the effect of merging the 
compromisein the decree. All that is left 
is the decree. That is clear from the pro- 
visions of the Oivil P. O., itself which by 
O. XXIII, r. 3 provides that the Court shall 
record the compromise but pass a decree 
in accordance with it. And, as it seems to 
me, the future rights of the parties are 
governed not by the compromise but by the 
decree. The pcsition therefore is that I find 
myself faced with a decree by the Collector. 
I have no jurisdiction, I think, to reverse 
that decree in this appeal and I must, in 
my judgment, accept it as the document 
which at present governs the rights of 
the parties. It may be—I do not say that 
it necessarily is so—that in some other pro 
ceedings of a revisional character it is capas 
ble of being set aside or modified. But so 
long as it existsin its present form it does 
not seem to me that I am entitled to go 
behind it. 

My attention has been drawn to a case 
reported in this Court in Suchit Chaube v. 
Baldeo Raj,(1)in which my learned bro- 
ther Bennet, J. took an opposite view. I 
think that this may be true. But there is 
an earlier ‘decision of two Judges of tbis 
Court whichis reported in Har Prasad v, 
Khazan, (2) in which two Judges took a 
view which is I think precisely the view I 
myself have taken. They say: 

“The next point is that there is an order by the 
Assistant Oollector under s. 3f, Land Revenue Act 
which fixed the rent and that that order having be- 
come final by reason of no appeal having been pre- 


ferred, is binding on the parties and the Oourt, 
cannot go behind it”. 


I am not myself prepared to assume that 
‘the attention of the Court was not drawn 
tog. 8, Agra Ten. Act and I think that this 
decision is one whicb, notwithstanding what 
has been said about it in the former case 
to which, I have referred, is still binding 
upon me. I have no reason to suppose that 
there is any material injustice in the case 
(1) (1937) A L 7-1284; 173 Ind, Cas, 425; A I R 1938 
i 74; 1938 RD 47;10R A 482; (19388) A LR 


(È) 18A L J 684; 57 Ind. Oas. 441; A IR 1920 Al. 
143,20 P L R(A) 231. 
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as there isno evidence that the rent thab 
actually was fixed by the Collector was in 
excess of the rent the defendants would 
have been bound to pay under s. 14, Agra 
Ten. Act. For these reasons I think this 
appeal must be dismissed with costs. I 
have been asked for leave to appeal under 
the Letters Patent. This isnot a case in 
which I should be justified in giving it. On 
a representation by the Advocate of the ap- 
pellant that at the hearing of this second 
appeal he was unable, owing to illness, to 
do justice to the appeal, I had it put back 
in my list for further argument. He then 
Pointed out that there was, in fact, evi» 
dence on the record which shows that the 
rent actually fixed by the Oollector was in 
excess of the proper rent. This may be so. 
But it does not affect the basis of my decis 
sion. I have therefore no reason to amend 
the judgment before signing it. 


8. Appeal dismissed, 


LAHORE HIGH COURT 
Second Appeal No. 888 of 1939 
December 22, 1839 . 

Din Mosammap, J. 
SHANGARA SINGH AND 0OTHERS— 
PLAINTIFFS— APPELLANTS 

versus È 
IMAM DIN AND oTagRs—DEFENDANTS 
— RESPONDENTS 

Limitation Act (IX ‘of 1908), s. 5 — Interpretation 
—Appeal, meaning of, explained—Appeal—Appellant, 
if can be allowed to implead perosn after expiry of 
limitation. 7 ` ' 

Section 5, Lim. Act, contemplates an appeal, ap- 
plication for review of judgment or for leave to 
appeal or any other application to which s,5 may be 
made applicable, and an appeal there means an 
appeal that isto be instituted for the first time and 
not an appeal which has already been instituted but 
is amended later on account of any defect having 
been noticed in the memorandum of appeal. Unless 
therefore this section is made specially applicable to 
such cases, s. 5, cannot be invoked by an appellant, 
who has omitted to implead a necessary respondent in 
the case and the effect of whose omission, is the dis- 
missal of the appeal. 

Court is not competent to allow the appellant to 
implead a person for the first time after the limita- , 
tion for the appeal has expired. 175 Ind. Oas. 819 (2), 
relied on, g 

S. A. from the decrea of the Senior 
Sub-Judge, Amritsar, dated June 2, 1939, 

Dr. Nand Lal, for the Appellants. 

Mr. Barkat Ali, for the Respondents, 

Judgment.---The suit out of which this 
appeal has arisen was originally instituted 
by Hira Singh, During the pendency of 
the suit he died; and in his place Shangara 
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Singh, Kartar Singh, Bala, Lakha and 
Chandar were brought on the record as 
his Jegal representatives. The suit was 
for a declaration and permanent injunction. 
The trial Court decreed the suit on Jenuary 
16, 1939, and an appeal against that order 
was preferred on February 20, 1939. In 
the memorandum of appeal the persons 
impleaded as respondents were Shanghara 
Singh, Kartar Singh, Bela and Jhanda, 
On May 25, 1939, when the appeal came 
for hearing before the Senior Subordinate 
Judge, Counsel for the respondents raised 
a preliminary objection thatthe names of 
. Bala, Lakhae and Ohandar, respondents, 
did not appear on the record and that 
consequently the appeal could not proceed, 
So far as Lakha was concerned, the ob- 
jection was literally correct, but as regards 
Bala and Chandar, the objection amounted 
to this: that their names had been wrongly 
described as Bela and Jhanda., There» 
upon, an application was made by the ap: 
pellants through their Oounsel on which the 
only order passed was that it should be 
placed on the record and that a separate 
order had been made. The order that 
appears to have been made in this connec- 
tion appears in the judgment itself dispos- 
ing of the appeal, which says that as the 
copy of the judgment which was supplied 
to the appellants did not mention the name 
of Lakha and misdescribed the name of 
Chandar and Bala, the plaintiffs could not 
be penalized for the mistake of the copying 
department and that consequently they 
were entitled to the benefit ofs. 5, Lim. Act, 
Giving them this benefit, the Senior Sub- 
ordinate Judge entertained the appeal and 
‘allowed it, 

Dr, Nand Lal, Counsel for the appellant, 
has urged that the Senior Subordinate 
Judge was not competent to allow the ape 
pellant to implead Lakha for the first time 
after the limitation for the appeal had ex- 
pired andI agree with him, Reference in 
this connection may be made to Teja Singh 
v. Katar Kaur (1) and Hayat v. Mutalli (2) 
in which the judgments were written by 
myself as a member of the Division Bench. 
There relying on Chockalingim Chetty v. 
Seethat Ache (3) it was held that O. XLI, 
r. 20, Civil P. O. did not come into play 

(1) IL RB (1937) Lah. 136; 172 Ind, Cas, 266; AIR 
1937 Lah. 180; 39 P L R 301; 10 R I, 290, ; 

(JIL R(1937} Lah, 748; 175 Ind. Oas. 819; A IR 
1938 Lah. 35; 40 P L R 273311 R L 67. 

(3) 9 R 29; 107 lnd. ‘Oas. 237; A IR 1927 P O 252; 
551 A7;4 OWN 1231; 27 LW 1; 54M L J 88; (1923) 
M WN 20; 470 L J 136; 320 W N 281; 1 L T 40 
Rang. 18; 30 Bom. LR 220; 26 ALJ 371 (P 0). 
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to enable the Court to implead as a 
respondent a person who had been original- 
ly left out, inasmuch ashe could not be 
described as a person interested in the 
appeal within the meaning of that rule. In 
the second judgment, it was farther ob- 
served that to suchcases 6, 5, Lim. Act too 
did not apply. Counsel for the respondents 
has urged that this decision, so far as 
s.5 is concerned, is open to doubt. This 
may be so, but sitting as a Single Judge I 
am bound by a Division Bench judgment 
of this Court. 

Even otherwise, I am still of the opinion 
that to a case like the present the benefit 
ofs,5 cannot ke extended, That section 
contemplates an appeal, application for 
review of judgment or for leave to appeal 


-or any other application to which s,5 may 


be made applicable, and an appeal there 
meaus an appeal that is to be instituted 
for the first time and not an appeal which 
has already been instituted but is amended 
later on account of any defect having 
been noticed in the memorandum of appeal. 
Unless therefore this section is made 
specially applicable to such cases, s. 5, 
Lim. Act, cannot be invoked by an appel- 
lant, who has omitted to implead a neces- 
sary respondent in the case and the effect 
of whose omission is the dismissal of the 
appeal, As remarked by their Lordships 
of the Privy Council, a very valuable right 
is secured to such persons and they cannot 
be deprived of their right merely by the 
exercise of discretion which apparently 
is not vested in the Court, I have no hesi- 
tation in holding therefore that the Senior 
Subordinate Judge was not authorised under 
the law to allow the appellant to implead 
Lakha asa respondent for the first time, 
after the expiry of limitation and that, in 
the circumstances of the case, he was. 
bound to hold that the appeal could not 
proceed, as the decree in his favour was an 
indivisible whole. I accordingly allow this. 
appeal, set aside the order of the Senior 
Subordinate Judge and restore that of the 
trial Court with costs throughout. 
“Note.—This judgment has been affirmed by Tek. 


Chand and Bhide, JJ, ia Letters Patent Appeal 
No. 37 of 1940 decided on May 2, 1940.” 


g. Appeal allowed, 
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OUDH CHIEF COURT. 
Second Civil Appeal No 403 of 1937 
August 16, 1940 
Yorke, J. 

Swami KHAT KHATA NAND 
Chela or Swami KESHWANAND— 
FLAINTIFF— APPELLANT 
versus 
SURAJ PAL SINGH AND orakrs— 


DEFENDANTS-—RBSPONDBNTS 

Civil Procedure Code (Act V of 1908), O. I, r. 3, 
-0. II, rr. 3, 6, 8. 99, O. XLI, r. 33—Mortgage by A and 
B in favour of O —- O selling mortgagee rights to D— 
Suit by D on mortgage impleading A, B and O —Alier- 
native claim against O—Suit dismissed against A and 
B aspremature but decreed against O—Suit held, not 
premature against O — S. 99 held protected trial 
Court's decision even if there was misjoinder of 
parties or causes of action —O. II, r. 6 ia enabling 
rule—That Court did not avail of it is no ground for 
interference in second appeal — Second appeal— 
O0. XLI, r. 33, if can be applied by second Appellate 
Court when no point was raised in lower Appellate 
Court. 

A mortgage was executed by defendant No. 1 and 
defendant No. 2 in favour of the defendant No. 3. 
The defendant No. 3 sold his mortgages rights under 
‘this deed to the plaintiff and accordingly the vendee 
filed a suiton the mortgage, impleading on the one 
hand the original mortgagors and on the other his 
own vendor the original mortgagee. The defendants 
Nos. 1 and 2 pleaded that the suit against them was 
time-barred, while the defendant No. 3 pleaded that 
the suit so far as it related to him was premature and 
bad for multifarioueness. The Oourt held thatthe suit 
was time-barred against the original mortgagors and 
dismissed the suit against them. As against the 
original mortgagee the plaintiff’s vendor, it held that 
the suit was neither premature nor defective on the 
ground of multifariousness, and accordingly decreed 
the suit against him: 

Held, that the suit which claimed a relief in the 
alternative could not reasonably be held to be pre- 
mature. Inthe suitagainst defendants Nos. 1 and 2 
and defendant No. 3 both, common questions of law 
and fact did arise and therefore prima facie the 
suit was not barred by the provisions of O.I,r 3. 
The joinder of the defendant No, 3 along with the 
defendants Nos. Land 2 could not possibly have affected 
the merits of the case, and in these circumstances 
even if there had been any misjoinder of parties or 
causes of action s,99 applied and the judgment of 
the jalal Court was protected. [p. 336, col, 1; pa 337, 
Col, 1. 

Order II, r. 6, Civil P. O., is an enabling rule and 
the fact that a Court has not chosen to avail of itis 
not, a ground for interference in second appeal. [p. 
336, col, 1.) 

Quere.— Whether in second appeal the High Court 
would be justified in applying the principles of 
O. XLI, r. 33, Civil P. U., when that point is not 
raised in the lower Appellate Court. {p. 335, col. 2.] 


8. C. A, against the order of the Addi- 
tional Civil Judge of Unao, dated Septem» 
ber 1, 1937. 

Mr. L. S. Misra, for the Appellant. 

x si Ghulåm Hasan, for Respondent 

O. oo, 

Mr. H. H. Zaidi, for Respondents Nos. 2 
and 3. 
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Judgment.—This is a plaintiff's second 
appeal from the judgment of the Addi- 
tional Civil Judge of Unao allowing the 
appeal of the present respondent No. I, 
defendant No. 3, and dismissing against 
him the suit of the plaintiff which had 
been dismissed by the trial Court against 
the defendants Nos. 1 and 2 but decreed 
against the defendant No, 3. 

This appeal arises out of the following 
circumstances: 

On March 20, 1919, a mortgage by 
Conditional sale for a pericd of three years 
was executed by Har Bakhsh Singh defen- 
dant No, 1 and Beni Madhe Singh, since 
deceased, husband of defendant No, 2 
Mst. Indrana, in favour of the defendant 
No. 3 Surajpal Singh, the consideration 
being a sum,of Rs. 260. Interest was 
payable at 1 per cant, per mensem compound- 
able annually, On March 16, 1934, when 
limitation for asuiton a fcot of the mort» 
gage was about to expire sum of Rs, 7 
was paid and was endorsed on the back of 
the mertgage-deed as received ‘babat destawez 
haza,” This endorsement was signed by Har 
Bakhsh Singh and Beni Madho Singh the 
executants of the mortgage. On August 
15, 1935, the defendant No. 3 sold his 
mortgagee rights under this deed to the 
present plaintiff Swami Khat Khata Nand 
fcr a sum of Rs. 450, and accordingly the 
vendee Khat Khata Nand on December 17, 
1936, filed a suit for the recovery of a sum 
of Ks. 797-11, impleading on the one hand 
the original mortgagors Har Bakhsh Singh 
and Beni Madho Singh’s widow, and on 
the other his own vendor the original mort- 
gagee Surajpal Singh. The defendants 
Nos,1 and 2 pleaded that the suit against 
them was time-barred, while the defendant 
No. 3 pleaded that the suit so far as it 
related to him was premature and bad 
for multifariousness. The learned Munsif . 
held that the suit was time-barred against the 
original mortgagors and dismissed the suit 
against them. As against the original mort- 
gagee the plaintiff's vendor he held that the 
suit was neither premature nor defective on 
the ground of multifariousness,; and he 
accordingly decreed the suit against him. 

Against the dismissal of his suit as 
against the defendants Nos, 1 and 2 the 
plaintiff filed no appeal and therefore prima 
facie that decree became final. ‘The defen- 
dant No. 3, however, appealed against the 
decree made against him and he implead- 
ed the defendants Nos, 1 and ž along with 
the plaintiff as reapondents, ‘The lower 
Appellate Oourt preceeded ‘to-hold, differ» 
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ing from the Munsif, that the suit as against 
the defendants Nos. 1 and 2 should not 
have been held to be barred by limita 
tion. He conceded tbat this point was 
‘unimportant in the appeal as it was filed 
before him, but none the less he felt it neces- 
sary to decide the point. Secondly he held 
_ that the suit against the defendant No, 3 
“who was the appellant before him was 
premature and bad for multifariousness, 
and accordingly allowed the defendant 
No, 85 appeal and dismissed the suit, 
The attention of the learned Additional 
Civil Judge was not apparently drawn to 
the provisions of O. XLI, r. 33, and he was 
not asked to passa decree in favour of 
the plaintiff respondent against the defen- 
dants Nos, 1 and 2. 

In this appeal the first poigt for considera- 
tion is the finding on the point of limitation, 
and it may be said at once that it is practi- 
cally conceded by all parties to this appeal 
(and I should note that the original mortgagee 
the defendant No 3 and the defendants Nos. 1 
and 2 are all separately represented in this 
appeal) that the decision of the lower 
Appellate Court cn the question of limita- 
tion cannot possibly be supported. I need 
scarcely discuss his arguments but merely 
state how the matter stands. It was sought 
toestablish that in virtue of the payment 
of Rs. 7 on March 18, 1934, limitation as 
against the original mortgagors was saved. 
This payment was not specified as being 
towards either principal or interest. lt 
could not be credited to interest by the 
creditor unless it was paid towards interest 
as such. It is not competent for a creditor 
to establish by evidence “aliunde” that a 
payment, the record of which does not 
itself show that it was made towards interest 
was so made, It follows that this payment 
cannot be treated as having been made 
towards interest. In order that it should 
be treated as having been made towards 
principal, it would be necessary to show 
either that it was made towards principal 
by the debtor or that the creditor appro- 
priated it to principal. In the light of 
the recent pronouncement on this subject 
by their Lordships of the Privy Council in 
Rama Shah v. Lal Chand, (1840 O. W. N. 
315) (1), in order that an appropriation 
by the creditor towar&s principal may 
operate to save limitation that appropria- 
tion must have teen madé before the 
- (1) 1910 O W N 315; 187 Ind. Cas. 233; 12R PO 
149; 6.B R 535; 51 LW 578; A IR 1940 PO 63; 
(1940) 1M LJ 895; 1940 O L R 230; 44 O WN 625; 


42 P L R 328; (1940) Kar. (P O) 134 Sup;.71 0 L J 
444: (1940) M W N 620; 42 Bom. LR 640 (P O). 
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period of limitation had expired.” There 
was, however, no evidence on the record to 
show that the creditor had ever made an 
appropriation of the payment towards prine 
cipal much less that he had made such 
an appropriation within the period of 
limitation, 

On the assumption that the lower Appel» 
late Court? was right on the question of 
limitation and therefore right in holding 
that the trial Ocurt had wrongly dismiss 
ed the suit against the defendants Nos. 1 
and 2, learned Counsel for the plaintiff 
appellant has contended that the lower 
Appellate Oourt should have acted under 
the provisions of O. XLI, r. 33 and given 
the plaintiff a decree against the original 
mortgagors defendants Nos. 1 and 2, and 
that he was entitled so to do in view of 
the fact that those defendants had been 
made parties to the appeal by the defen- 
dant No. 3, and for this purpose reliance 
was placed on Dirg Singh v. Manbhar, 
(7 Ind. Oas, 69) (2). It may be that the 
lower Appellate Court could have done so, 
but I feel considerable doubt whether in 
second appeal this Court would have been’ 
justified in applying the principles of 
O. XLI, r. 33, that point not having been 
raised in the lower Appellats Court. Howe 
ever, in view of my finding on the question 
of limitation the question whether O. XLI, 
r. 33 should have been applied by the lower 
Appellate Court or should be applied by this 
Court now no longer arises, and I donot 
propcse to go into it. 

The question which does arise, however, 
is whether the plaintiff's suit against defen- 
dants Nos. 1 and 2 having been dismissed 
as barred by limitation, the plaintiff was 
entitled and is entitled to a decree against 
the defendant No. 3 his vendor as held 
by the trial Court. Learned Counsel for the 
plaintiff-appellant has referred to the 
notes in Chitaley’a Oode of Civil Procedure 
(III Edition)Vol. 2, p. 1264, under O. I, r. 3, 
and to the provisions of O. II, r.3 and s. 99 
of the Civil P.O. He has also referred to 
the same case in 7 Ind, Oas. 69 (2), to 
which I have referred above, and which 
is one of the cases quoted in Chitaley’s 
Commentary under O, I, 1.3. Two objec- 
tions have been put forward to the right 
of the plaintif to get such a decree, 
First, it has been argued that the plain- 
tiffa Buit against defendant No, 3 was 
premature and that the plaiñt as against 
him showed no cause of action; secondly 
it has been argued that the suit as against 

(2) 7 Ind. Cas. 69. - 
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him was bad for multifariousness, that is 
I suppose as somehow contravening the 
provisions of O. I, r. 3, or O. Il, 7, 3 or 
both. The two questions are rather mixed 
‘up one with the other. 

Taking the question of prematureness 
first the argument is that the plaintiff was 
nct entitled to combine a suit against the 
original mortgagors with a suit Sgainst his 
own vendor, because his cause of action 
against his own vendor would only arise 
on the dismiesal of the suit against the 
original mortgagors as time-barred. The 
same criticism might be levied against a 
large prororticn of suits which are filed 
against two persons iu the alternative, and 
the claim is made against one first and the 
other as a second string. 


Order I, r. 3 provides that 

“all persons may be joined as defendants against 
whom any right to relief in respect of or arising 
out of the same act ortransaction or series of acts 
or transactions is alleged to exist, whether jointly, 
severally or in the alternative where, if separate 
suits were brought against such persons, any com- 
mon question of law or fact would arise.” 

I think it is reasonable to say that the 
transaction out of which the present suit 
has arisen both against the defendants 
Ncs. 1 and 2 and the defendant No. 3 is 
the sale by the defendant No. 3 of bis rights 
under the mortgage to the plaintiff. There 
can be no doubt that in the suit against 
both common questions of law and fact do 
arise, and therefore prima facie this suit 
is not barred by the provisions of O. I, 
T. 3. 

Order II,r. 3 seems to me of doubtful 
applicability. It relates to joinder of causes 
of action and provides that 

“save as otherwise provided, a plaintif may unite 
in the same suit several causes of action against 
the same defendant, or the same defendants jointly.” 

Some reference has also been made to 
O. II, 1, 6 which provides that 

“Where it appears to the Court that any causes 
of action joined in one suit cannot be conveniently 
tried or disposed of together, the Oourt may order 
separate trials or make such other order as may be 
expedient.” 

This is an enabling rule and the fact 
that a Court has not chosen to avail of it 
is not, in my opinion, a ground for inter- 
ference in second appeal. Doubtless the 
‘trial Court could have acted under the proce 
visions of this rule, if it had thought it 
desirable to do so, 


In the case of Dirg Singh v. Manbhar (2) 
(referred to- above) in somewhat similar 
circumstances the same question was raised 
whether the plaintiff was entitled to implead 
his assignor (the original mortgagee) in the 
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same suit along with the original mortgagors. 
The head note runs as follows: 

“D, the assignee of a mortgage, brought a suit 
on the mortgage and made the original mortgagor 
and the original mortgagee parties to the suit. The 
mortgagor admitted the execution of the deed but 
denied the receipt of consideration: Held, that the 
original mortgagee was rightly impleaded in the 
suit and that the plaintiff was entitled to ask for a 
relief against him if he failed to obtain a decree, 
against the mortgaged property.” a : 

The view stated supports the appellant's 
arguments but it is an unfortunate fact 
that the reasoning on which this decision 
wes founded finds no place in the judgment, 
All that the learned Judges say is, 

“The learned Subordinate Judge held that the 
plaintiff did not disclose any cause of action against 
Manbhar (the original mortgagee) that he was 
simply a proforma defendant and no relief ought 
to have been asked against him so long as it was 
not decided that, the mortgage-deed in suit was void 
for want of consideration. We do not agree with 
the learned Subordinate Judge upon this point. 
We think that Manbhar was rightly impleaded and 
that the plaintiff was entitled to ask for the relief 
against him if he failed to obtain a decree against 
the mortgaged property.” 

At p. 1264, Vol. TL, (8rd. Edition) of his 
Ocmmentary on the Code of Civil Procedure 
Chitaley refers to several other cases of an 
analogous description. 

Learned Oounsel for the respondent 
presses the argument that the plaint did not 
show any cause of action against the defen- 
dant No. 3, and in fact a reference to the 
plaint shows that there is no distinct states 
ment of a cause of action, and indeed there 
couldin a sense not be any such statement 
because theimmediate cause of action against 
the defendant No.3 must necessarily be the 
failure of the suit against the defendants 
Nos. 1 and 2, The plaint however did 
explain how and why relief was sought 
against the defendant No, 3 and what relief 
was Claimed, and it does not seem tome 
really possible to say that such a suit 
which claims a relief in the alternative can 
reasonably be held to be premature. In my 
opinion the learned Additional Oivil Judge 
was wrong in the view he took that the 
suit wae premature because it did not 
disclose a cause of action already arisen 
against the defendant No. 3. 

As to the second question whether the 
suit was bad for multifariousness, in this 
connection reference was made by the 
learned Additionat Civil Jadge tos. 99 of the 
Civil P. O. which provides that 

“No decree shall be reversed or substantially 
varied, nor shall any case be remanded in appeal on 
account of any misjoinder of parties or causes of 
action or any error, defect or irregilarity in any 
proceedings in the ‘suit, not affecting the merits of 
the case or the jurisdiction of the Court,” 


` 
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A reference in this connection has been 
made to r. 9 of O. I, which provides 
that 

“No suit shall be defeated by reason of the 
maisjoinder or non-joinder of parties, and the Court 
may inevery suit deal with the matter in controversy 
so far as regards the rights and interests of the 
parties actually before it.” 


Learned Counsel for the respondent points 
out that there is no similar provision in 
the tase of misjoinder of causes of action or 
joining a suit for which there is an existing 
cause of action with one for which there is only 
a possible cause of action. He argues that 
the indemnjty clause contained -in the sale 
deed of the plaintiff gives him a right of 
‘suit against his vendor only on the arising 
of certain eventualities which could not 
arise until the plaintiff's suit against the 
original mortgagors failéd. The -learaed 
Munsif on this point remarked, “I fail to 
find how this suitis bad for misjoinder of 
cause of action,” The learned Additional 
Civil Judge considers that the suit is bad 
for misjoinder of causes of action because 
the cause. of action of the plaintif bad not 
yet arison and because that misjoinder 
was not protected by the provisions of s. 99. 
His argument on this point is that the 
defendant No. 3, if sued separately after 
the decision of the case against defendants 
Nos.1 .and 2, could have raised various 
pleas ins defence, for instance that that 
suit failed.on account of want of proper 
prosecution, on account of collusion or for 
want of due diligence and so on. To my 
mind there is no force in this argument 
because the defendant No. 3 by being joined 
as defendant in the same sait along 
with the defendants No. 1 and 2 was 
placed in a position to see that the suit 
‘was prosecuted in? the fullest possible 
manner, that is that there was not want 
of proper prosecution, that there was no 
collusion, and no absence of due diligence. 
It isnot suggested that there is. any other 
way in which the joinder of the defendant 
No. 3 along with the defendants- Nos. 1 
and 2 could possibly have affected the 
merits of the case, and in ‘these circume 
stances it seems to me clear that even if 
there had been any misjoinder of parties or 
causes of action s. 99 would have applied 
and the judgment of.the trial Oourt could 
not have been set aside on that ground. 
The learned Additional Oivil Judge has 
reversed it on the clear finding that s. 99 
did not protect the decision of the trial 
Oourt. I hold that on thie point the lower 
Appellate Court is wrong. 

I accordingly allow this appeal, set aside 
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the judgment and decree of the lower 
Appellate Court and restore that of the 
trial Court. The plaintiff will have his 
costs in all Oourts as against the defendant 
No.3. His appeal as against the respondents 
Nos. 2 and 8, defendants Nos, 1 and 2, 
has failed and he must pay the costs of 
these defendants 


8. Appeal allowed. 
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ALLAHABAD HIGH COURT 
First Appeal No, 471 of 1937 
April 24, 19'0 
- OOLLISTER AND BRAUND, JJ. 
PARBHU NATH PRASAD—Davenpavt— 
APPELLANT 
V2TSUs 
SARJU PRASAD AND OTABRS— 
PLAINTIFES AND ANOTHER— DEFENDANT — 
RESPONDENTS 

Transfer of Property Act (IV of 1882), 3. 53—= 
Creditor alleging in suit under O, XXI, r. 63, Civil 
Procedure Code (Act V of 1968), that sale-deed exe- 
cuted by judgment-debtor was sham and fictitious— 
Whether must bring suit under s3. 538-~Civil Proce. 
dure Code {Act V of 1908), O. KAT, r. 63—Document 
duly executed and registered impugned by plaintiff 
—Onus lies heavily upon plaintiff. 

Where the allegations in the plaint in a suit by 
a ereditor under O. XXI, r. 63, Civil P. O., area that 
the deed of sale executed by the judgment-debtor 
was a shamand bogus transaction and that the 
property which purported to be conveyed under the 
instrument of sale was never conveyed at all and re- 
mained the property of the vendor, the judgmsnt- 
debtor of the plaintiff: sinca there wag infact no 
transfer, there is nothing which can be avoided and, 
therefore, there is no necessity to institute a suit 
under s.53, T, P. Act. Ifhe can establish hig al. 
legation that the instrument of sale was a sham, 
bogus and inoperative transaction, he is entitled to 
a declaration that the property which purports to 
have been conveyed thereunder isliable to sale in 
execution of his decree. [p. 339, col. 2.} 

| Oase-law relied on.] 

In a suit under O, XXI, r. 63, Civil P. O., when 
the plaintiff impugas a document duly executed and 
registered and under which mutation has been 
effected, as asham, the burden lies heavily on him 
to prove that itis so. 103Ind. Oas. 272 (5), relied 
on. [ibid] y 

Intention to defraud is not, by itself material. 
Mere inadequacy of consideration is by itself imma- 
terial, [p. 342, col. 2.] 


T.A. from the decision of the Additional 
Civil Fudge, Ballia, dated August 19, 1937, 


Messrs. Shiva Prasad Sinha, and K, L. 
Misra, for the Appellant, 
Mr. Damodar Das, for the, Respondents, 


Collister, J.—This is a defendant's appeal 
arising out of a suit for a declaration that 
certain property is liable to attachment and 
sale in execution of a decree igr the plains 
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tiffs. The allegations in the plaint were as 
follows: 

Defendant No, 2—a man named Sant 
Prasad—used to purchase cloth from the 
plaintiffs’ firm, and on June 1, 1930 he 
executed a sarkhat for Re, 8,550 being 
the amount due from him at that date to 
the plaintiffs. Thereafter all business 
ceased between the plaintifs and defen- 
dant No. 2. Subsequently, the plaintiffs 
instituted Svit No. 21 of 1933 and obtain- 
ed a decree for Ra, 7,761 against defendant 
No. .2 on May 23, 1934. When they put 
their decree into execution and attached 
certain property as belonging to their 
judgment- debtor, defendant No. 1, namely 
Parbhu Nath Prasad, objected under O. XXI, 
r. 58, Civil P. O. alleging that he had 
purchased this property from defendant 
No, 2 on October 4, 1932 and it was not 
liable to sale. . That objection was allowed 
and accordingly the plaintiffs instituted the 
suit out of which this appeal arises. They 
went on to alleged in their plaint that 
defendant No. 1 is closely related to defen- 
dant No. 2, that he was not ina financial 
position to purchase this property, that 
defedant No. 2 was still in possession and 
that the deed of sale was fictitious and with: 
out consideration and was entered into by 
the parties thereto in collusion with each 
other and with a view to evade payment of 
the amount due tothe plaintifis. The sale 
deed, they contended, was never enforced, 
and the parties had nointention of enforcing 
it and therefore it was null and void and in- 
effectual as against the plaintiffs. They 
accordingly prayed for a declaration that 
the property in question is liable to be 
attached and sold in execution of their 
decree, 

The suit was contested by defendant 
No, 1 alone. He alleged that a decree 
for a considerable sum of money had 
been passed against defendant No. 2 at 
Daltonganj in Behar and that decree had been 
transferred to the Court of the Civil Judge 
of Ballia for execution. In order to satisfy 
that decree, defendant No. 2 borrowed a 
sum of Rs. £00 from the contesting defen» 
dant under a sarkhat dated April 3, 1932 
and subsequently borrowed a further sum 
of Rs, 2,500 under another sarkhat on 
July 3, 1932, and with this money the decree 
against him was satisfied, a portion of the 
claim being remitted by the decree-holder. 


Subsequently defendant No.2 incurred the 


need of ‘a further sum of money, and 
accordingly the contesting defendant 
advanced hjm a sum of Rs, 577 and the 
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latter executed a sale-deed in favour of 
the contesting defendant, the consideration 
therefor being this sum of Rs, 577 and the 
two sums of Rs, 800 and Rs. 2,500 pre 
viously advanced, plus interest: total 
Re. 4,000, Thereafter the contesting defene 
dant obtained mutation in his name, having 
been put in pcssession of the property 
which was sold to him. Finally the contest» 
ing defendant denies all relationship between 
himself and defendant No, 2, and he states 
that defendant No. 2 still has four houses 
from which the decree of the plaintifis can 
be satisfied. 

The learned Civil Judge has decreed 
the suit of the plaintiffs, and hence this 
appeal, It will have been observed that 
this suit was not framed asa suit under 
s. 538, T, P. Aci; that is to say, it was 
not instituted on behalf of, or for the 
benefit of all the creditors as required by 
para, 4 of that section where a suit is 
brought to avoid a transfer which is alleged 
to have been made with intent to defeat or 
delay the creditors of the transferor. At the 
time of arguments in the Court below a 
plea was taken tothe effect that the suit 
was not maintainable for the reason that it 
has not been instituted by cr on behalf of 
all the creditors ofthe transferor; but the 
learned Judge ouerruled that plea on the 
ground that it ought to have been taken in 
the written statement. This same plea 
has now been advanced before us and 
we have heard considerable argument in 
respect of it. Learned Counsel for the 
Plaintiffs-respondent however pleads that 
this was not a suit under s. 53, T. P. 
Act, at all; he says that the sale-deed in 
favour of defendant-appellant was a bogus 
transaction and so there was no trans- 
fer such as is contemplated by s. 53 of 
the aforesaid Act. The vendor retained 
title in himself, and in such circumstances 
e. 03 has no application. There is consi- 
derable authority for this view. 

First of all there is a decision of their 
Lordships of the Privy Oouncil, Petherpermal _ 
Chetty v. Munianait Sercat (3). The ques- 
tion before their Lordships was one of 
limitation and had no concern with s, 53, 
T. P. Act, but we can nevertheless derive 
assistance from theix decision. In that case 
the plaintiff's predecessor had coliusively 
executed a benami deed of sale in respect 
of certain property in favour of the defen- 
dant’s predecessor in order to defeat the claim 

(1) 35 I A 98; 450 551; 120 W N 562; 4L BR 


266; 10 Bom. L R 590; 5A LJ 290; 70 LJ 528; 14 
Bur. LR 108; 18 MLJ 277; 4M LT 12 (P O), 
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of a prior equitable mortgagee. The latter 
sued the parties to the aforesaid benami deed 
and obtained satisfaction of his claim and 
thereafter the plaintiff instituted a suit to 
recover possession of the prop3rty from 
the defendants. It was held by their 
Lordships that since the dead of sale was 
benamt, it was inoperative and did not 
require to be set aside and therefore 
Art. 144 and not Art. 91, Limitation Act, 
was applicable. Then there is another 
decision of the Judicial Committes, namaly 
Mina Kumari Bibiv. Bijoy Singh Dudhuria 
(2). There, as in the case with which 
we are now dealing, there was an objection 
in the execution proceeding; on the part 
of a transferee from the judgmentedebtor. 
At p. 670* their Lordships say : 

“First, then as to the alienation in favour of the 
plaintiff being as it is termedin the respondent's 
case, collusive and fictitious, It is there alleged 
that ‘the judgment-debtor, Babu Ohhatrapat Singh, 
was and always remained the real owner of the 
properties in dispute,’ Strictly this means that the 
transaction was benami and not that it was a 
fraudulent transfer within the meaning of s. 53, T. 
P. Act. The difference is distinct, though it is 
often slurred. To the suggestion that the transaction 
was benamt a complete answer is furnished by the 
admission that the judgment-debtor owed the plaintiff 

. the amount stated to be theconsideration for the sale 
deeds and more.” 

In Swaminatha Aiyar v. Rukmani 
Ammal, 55 Ind. Oas. 766 (3), it was held by 
the Madras High Oourt that an instrument 
which is executed with the intention of 
defeating creditors, but which passess no 
title, is not affected by the provisions of s. 
53, T. P. Act; the transaction evidenced by 
the document is merely nominal and can 
be avoided without a suit under s. 53, T. 
P. Act, to have it avoided. Spencer, J. at 
p. 767T says: 

“Whether 8 transfer isa real or nominal one de- 
pends on whether the parties entering into the 
transaction have at the time an animus transferendi, 
if they have no such animus, then their act does 
not fall within the definition in s. 5, T, P. Act, and is 
not a transfer or property at all.” 

A similar view was taken by the Patna 
High Court in Bhagwan Lal v. Rajendra 
Prasad, 77 Ind. Cas, 1 (4) where the learned 
Judges say : 

“Section 53, T. P, Act, seems to contemplate a 
transfer of property binding as between the parties 

(2) 44 0662; 40 Ind. Cas. 242; A I R1916 P O 
238; 44 I A 72; 1PLW42i;5 L W 711; 32M LJ 
425; 21 O WN 535; 21 M DT 344; 15 A LJ 382; 
25 O LJ 508; 19 Bom. L R 424; (1917) M WN 473 


(PO. 

ae 55 Ind. Cas, 766; A IR 1920 Mad, 88; 11 LW 
af 77 Ind. Oas.1; A IR 1923 Pat, 584;4P L T 

409, 
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to it, but one which is voidable in the circumstan- 
ces there contemplated. If however the transaction 
is merely colourable and not meant to be acted 
upon between the parties, there is clearly no trans- 
fer at all and in a case like the present it would be, 
merely a fraudulent attempt on the part of the res- 
pondent to avoid liability.” 

The next authority is from our own Court, 
It is the case in Saraswati Kuar v. 
Mahabir Prasad 1093 Ind. Oas. 272 (5), At p, 
274 we find the following observation : 

“Tf a deed is farzi and fictitious, it is merely 
waste paper and no title passes to the ostensible 
transferee. The property continues to vest in the 
donor and is obviously liable to attachment and 
seizure by his creditor.” 


In the plaint ia the present suit it was 
clearly pleaded that the sale deed in ques- 
tion was fictitious and without considera- 
tion, that it was never acted upon and the 
Parties to it had no intention that it should 
be acted upon, In other words, what the al- 
legations in the plaint amount to are that 
the deed of sale wis a shan and bogus 
transaction and that the property which 
purported to be conveyed under tha instra- 
mont of sale was never conveyed at all and 
remained the property of the vendor, wh» 
is the judgment-debtor of the plaintiffs. 
Learned Counsel for the plaintiffs respone 
dent states before us that this is his case; 
he says thas since there was in fact no 
transfer, there is nothing which can bə 
avoided and therefore there was no necase 
sity to institute a suit under s. 53, T. P. 
Act. He pleads that, if he can establish his 
allegation that the iastrument of sale was 
a shaw, bogus and inoperative transaction, 
he is entitled toa declaration that the proe 
perty which purports to have been convey- 
ed thereunder is liable to sale in execution 
of his decree. Having regard tothe autho 
rities of this and other Courts, which I have 
discussed above, [ am of opinion that tris 
view must prevail, and I cannot therefore 
accept the plea which has bsen advancad 
on behalf of the defendant-appellant that 
the suit was not maintainable for tha rea- 
son that it was not instituted by or on 
behalf of all the creditors of ths judgment- 
debtor, as required by para. 4 of s. 53 T. P. 
Act. On the other hand, if learned Oounssl 
fur the plaintiffs-respondent is unable to 
satisfy the Court that the deed of sale was 
inoperative, it is obvious that the suit must 
fail, In Saraswati Kuar v, Mahabir 
Prasad, 109 Ind. Oas, 272 (5), already refer- 
red to, it was held that ina suit under O. 
XXI, r. 63, Civil P. O., when the plaintiff 
impugas a document duly executed and 
registered and under whica mutation has 


(5) 109 Ind. Cas, 272 (274); A I R 1923 AlL. 1476. 
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been effected, as a sham, the burden lies 
heavily on him to prove that it is so. In 
the present case the learned Judge sums 
up his findings in the following words: 

“We find that the sale deed has been executed for 
a very inadequate consideration, that Parbhu Nath 
is a son-in-law of a friend and neighbour of Sant 
Prasad, thet Sant Prasad has been in possession of 
the vended property in some form or the other, 
that Parbhu Nath resided far off from the property 
sold, that all the attesting witnesses and the scribe 
are Sant Prasad’s men, that Parbhu Nath was not 
even present when the sale deed was executed, 
that Sant Prasad was indebted to the plain- 
tiffs at the time of the sale deed, that Sant 
Prasad has not enough property left to pay off the 
debt due to the plaintiffs, that the payment of con- 
sideration by Parbhu Nath is very doubtful and 
that Parbhu Nath could have given much stronger 
evidence if the transaction was genuine.” 

Finally the learned Judge says : 

“The result is that the sale deed in suit must 
be held to be fictitious and executed to defeat 
and delay the plaintiffs and was only a colourable 
transaction. The defendant Parbhu Nath is not 
k transferee in good faith and for considera- 
Jon. 

Tbe property purports to have been 
sold for Rs. 4,000, and the Jearned Judge 
finds that its actual value is approximately 
Rs. 10,000: but assuming that this finding 
is correct—as I think it probably is—it 
will not assist the plaintiffs in this suit if it 
appears that there was in fact a transfer, 
hcwever inadequate the consideration may 
have been and however fraudulent the 
transacticn, The learned Judge does not 
actually find that no consideration passed; 
all he says is that “the payment by Parbhu 
Nath is very doubtful.” He emphasizes 
the improbahility of defendant No. 1 having 
advanced the tums of Rs. 800 and Rs. 2,500 
on a sarkhat to a person with whom he 
dieclaims all relationship and against whom 
a decree for over Rs, 5,000 was pending. 
There is some force in this contention, 
but it must be borne in mind that, ac- 
cording to the finding of the learned Judge 
himself, the value of the property in suit 
alone is about Rs. 10,000 and defendant 
No, 2 apparently owns some other property 
as well. It is contended that defendant 
No, 1 was not in a financial position to 
advance these sums of money. He is 
emplicyed in the postal department on a 
salary of Rs. 95, and he says: 

“Formerly in my family a trade in ornaments 
and precious metals and in cloth was carried on. 
We also did money lending business then, After 
the partition in our family, myself and my brother 
got 20 or 22 thousands of rupees. Each of my two 
uncles also got the same amount.” : 


(After discussing evidence his Lordship 
concluded.) For the reasons which I have 
given I am of opinion thatthe plaintiffs 
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have failed to establish that the sale-deed 
in suit was without consideration or that 
it was not given effect to. Since the onus 
lay primarily on the plaintiffs and since 
they have failed to prove that the sale deed 
was a sham and inoperative transaction, . 
the suit must fail and this appeal must be 
allowed: 

Braund J.—This appeal has arisen in 
circumstances which have been set put at 
length by my learned brother and which it 
is not necessary for me to repeat; Two 
matters have been argued before us, First 
it is said that this is a suit under s. 53, 
T. P. Act, and accordingly, it not having 
been ‘instituted’ by the respondent-plaintifis 
‘on behalf of all the creditors’ as provided 
by that section, it was beyond the juris- 
diction of theelower Court to grant relief 
to the plaintiffs. The second contention 
argued wentto the merits of the case and 
is that the learned Oivil Judge was, in 
any event, wrong, on the evidence before 
him, in granting the plaintiffs declaration 
that the property in question could be 
attached. | agree with the conclusions 
arrived at by my learned brother as to both 
these question; and it is only on the first 
of them that I desire to add anything of my ` 
own. 

The argument addressed to us by Mr. 
Sinha, on behalf of the appellant, to the 
effect that this was a suit, which was ‘ab 
initio ‘defective’ (I purposely use a neutral 
word) depends upon whether in fact this 
suit is one under s. 53, T. P. Act, at all. 
I confess that had it not been for the 
numerous authorities which have drawn 8 
distinction between a creditor's statutory 
right cf ‘avoiding’ or ‘setting aside’ an 
actual transfer upon the grounds enumerat- 
edin s. 53 of the Act and a right in the 
nature of a Common Law right, in certain 
circumstances, to have what is on its face 
a complete transfer declared wholly in 
operative on the ground of its being 
‘benamt', ‘fictitious’ or ‘sham’—various exe 
pressions are used in the authorities—I 
should have been tempted to take the view 
that the only right possessed by the creditor 
was the statutory one under s. 53, T., P. 
Act. For itis, to my mind, not altogether 
easy to see what legal footing (other than a 
footing conferred by statute) an unsecured 
creditor, whether he be a decree-holder or 
not, can, without recourse to insolvency 
proceedings, have to question any transace 
tion of his debtor, And O. XXI, r. 63, 
Civil P. O., as I read it, does not itself 
confer a ‘right’ but only gives the creditor 


wee 


‘to which s. 53 can apply, 
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the opportunity of enforcing whatever declaration that it is ‘benami' and so a 
rights he has by a civil suit. But this nullity? There islanguage in the plaint 
right has been too clearly recognized itselfin this case whichis inconsistent with 


both in the Courts of India, including 
this one, and by. the: Judicial Committee 
of the Privy Council for it now to be 
questioned, 

It must, I think, be accepted that in 
India a transfer which isin form in all res 
pects.a complete transfer complying with 
the formal provisions of the T. P. Act 
may, nevertheless, by reason of its ‘benami’ 
or ‘fictitious’ character—fictitious not in 
the sense that the document is a forgery 
but in thee sense that the transaction 
itself is not a ‘real’ one—be so jnopera- 
tive that it transfers no estate and does 
not require even to be set aside in order to 
vest or re-vest the properjy in the trange 
feror, It isin short as much a ‘nullity’ as 
if it had been forged. Itmay be that this 
is due tothe absence of any distinction in 
India between a legal and an equitable 
estate. I think the character of a ‘benami’ 
transaction of this kind is best explained 
in the words of Sir Henry Mayne which are 
referred to in the judgment ofthe Privy 
Oouncilin Petherpermal Chetty v. Muniandi 
Servai (1) at p. 102*. And the effect of such 
a ‘transfer’ as distinct from a real transfer 
which, for some reason, is voidable or 
liable to be set aside, is also clearly 
recognized by Sir Lawrence Jenkins in 
Mina Kumari Bibi v. Bijoy Singh Dudhu- 
ria (2) at p. 670}. There are numerous cases 
in the High Courts of India which have 


_also clearly recognized the same principle 


to which my learned brother has referred 
and to which I seed not refer again. I 
think, therefore, that we are bound to take 
the view that, the statutory remedy provided 
by s. 53, T. P. Act is merely supplementary 
to the common law right of a creditor in 
execution proceedings to obtain a declara. 
tion that a transfer by a judgment+debtor, 
by reason of its ‘benamé’ character, never 
operated as a transfer ab all and accord- 
ingly, left the property it purported to 
transfer available to him in execution. In 
such a case there is nothing as Sir Dinshaw 
Malla points out in his book on the T. P. Act, 
for there is 
nothing which can be avoidable. 

What we have to do, ‘therefore, is to see 
in the frst place upon what footing the 
plaintif has based his claim in this suit, 
Has he sought to have the transfer avoided 
under s. 53, T. P, Act or has he sought a 

‘*Pageof 35 L A—[Ed] 

{Page of 44 O.— Ed.) 


either view. And, if this suit is not in 
reality one under s. 53, T, P. Act, then 
quite evidently from the opening words of 
his judgment the learned Oivil Judge 
himself was much misled. I have some 
sympathy withhim. Throughout his judg- 
ment, he appears to have been a little 
confused between thetwo causes of action 
and the decree itself is non-committal. I 
am, however, unable to disagree with my 
learned brother that, on the whole, the 
plaint pleads a case of a ‘benami’ transac: 
tion rather than of a transaction under 
s. 53, T. P. Act. In para. 5 for instance 
it refersto the transaction as ‘fictitious’ 
and ‘sham’ and the relief it claims is 
scarcely appropriate to a suit under s. 53, 
T. P. Act. I think that the truth is that the 
draftsman of the pleading intended to 
plead his case as ‘benami’ transaction but 
was reluctant to part with some of the 
more robust expressicne contained ins, 53, 
as to the evading of creditors. On the 
whole, and upon a fair view of the plaint 
I agree that this is not a suit under s. 53. 
T. P. Act. I regret alittle to have to reach 
this conclusion as I cannot help feeling 
P it provides a meang of evading the 
ct, 

As to the substantive question of whether 
the plaintiffs ought to have succeeded 
even upon this footing. I have little to 
add to what my learned brother has said, 

It must be borne in mind that the plaint- 
iffs have set out to prove a case; not of 
an intention to evade or defraud creditors, 
but of an altogether ‘benami’ or ‘sham’ 
transaction. This, in my judgment, puts 
upon them an even greater burden than 
a plaintiff suing under s. 53, T. P. Act, 
has to bear. For he has oniy to prove an 
intention to defraud. And the onus lies 
heavily on the plaintiffs. Jor thesereasons, 
I think that the plaintiffs fail unless they 
can show that the transacticn was nota 
sale at all. Intention to defraud is not, in 
this view, by itself material. Mere inades 
quacy of consideration is by itself imma- 
terial or a transaction may bea real one 
notwithstanding that it is dishonest or that 
the consideration is inadequate. Sir Lawe 
rence Jenkins in the case I have referred 
to goes further. He says: 

“To the suggestion that the transkction was benami, 
a complete answer is furnished by the admission 
that the judgment-debtor owed the plaintiff the 


amount stated tobe the consideration for the sale- 
deeds and more," 
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I agree in thinking that the plaintiffs’ 
evidence in this case falls far short of 
preving that the transacticn was not an 
actual and real one, whatever its purpose 
may have been. The plaintiffs have not 
proved that there was no consideration; 
and, ifthey have proved (which I doubt) 
that it was inadequate, that in itself is not, 
I think, material and, still less, écnclusive. 
They have failed to prove, in my opinion, 
that the purchaeer did not take actual pose 
geesicn whether under some ulterior and 
unproved arrangement withthe vendor or 
not] donot know. Atthe highest, I think 
tke evidence covld justify no more than 
a suspicion that the transfer was not an 
henest one. Butthe evidence dces not, I 
think, nearly approach the point of proving 
that there was no real transfer at all. lf 
the plaintiffs choose to assume the burden 
of establishing a completely ‘sham’ transfer, 
it was necessary for them to prove.it. They 
might have elected tosue under 6, 53 and 
to have ccmplied with its provisions. But 
they did not. Tohave taken that course 
might in the end have been the easier one. 
I cannot help feeling that, in view of the 
state of the law in such cases as these, the 
wise Pleadar would atleast. plead his case 
in the alternative. I agree, for these 
reasons, in thinking that this appeal must 
be allowed and the suit dismisced with 
costs, both in this Court and the Court 
below. 

By the Court.— For the reasons given 
in our judgments we allow this appeal and 
set aside the decree of the Court below and 
we dismies the plaintiffs’ suit with costs in 
both Courts. 


e. Appeal allowed, 


pani 


PRIVY COUNCIL. 
Appeal from the Bombay High Court 
July 3, 1940 
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SIR Grcren RANKIN 
SHANKARRAO DAGADUJIRAO 
JAHAGIRDAR-—APPELLANT 
VvETSUS 
SAMBHU WALLAD NATHU PATIL 
AND 5 APPRALS ConsoLipaTsD— RESPONDENT 
Bombay Land Revenue Code (Act V of 1879), as. 83, 
135-J—Presumption under para, two of s. 83—Mere 
showingthat tenancy had its origin at some date 
within twenty years, if satiefies first condition—~ 
“Antiquity”, meaning of—Record of Rights—Entriea 
in--Sratutory presumption as to correctness — If 
weakened by mere fact that landlord was minor when 
record was made —Civil Procedure Code (Act V of 
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1908), ss. 100, 101—Second appeai—Findings of fact— 
Existence of Record of Rights not appreciated and 
statutory presumplion not given effect to, by first 
Appellate Judge—Questions of fact as well as law are 
opento High Court and canbe considered by the Board 
—Landlord and tenant —Permanent tenancy — Mere 
fact that tenancy is for agricultural purposes, if 
indicates that tenancy was permanent. 

The particular presumption mentioned in second 
paragraph of s 83, Bom. Land Rev. Code, is not 
directed to be made save upon these two conditions 
(among others): first, that there is no satisfactory 
evidence of the date of the commencemenf of the 
tenancy, and secondly, that this lack is due to the 
antiquity of the tenancy. The first condition is 
not excluded by showing that the tenancy had its 
origin at some date within a period of twenty years 
which cannot be more precisely ascertained. This is 
not satisfactory evidence of the date‘of its commence- 
ment. Again, by a tenancy’s antiquity the section 
does notintend any reference to remote ages in the 
past or to “time immemorial” in the sense ofthe 
English Law. It is to be given the practical meaning 
appropriate to its context and afforded by the limits 
within which living testimony to past facts is neces- 
sarily restricted. Where the lands are held under 
tenancies which are not proved to have been in exist- 
ence before 1892 the presumption cannot properly 
be applied to them, notwithstanding that the evi- 
dence by no means excludes the possibility of an 
earlier origin. 76 Ind. Oas. 41 (4), not approv- 
ed. [p. 345, col. 2.] 

It is most important that proper effect should be 
givento astatutory presumption regarding truth- 
fulness of an entry in the Record of Rights such as is 
provided for in s. 135-J, Bom. Land Rev. Oode. 
The presumption is not materially weakened by the 
mere consideration that when the record was made 
the landlord wasa minor andthat his property was 
being managed by the Collestoron his behalf. [p. 
346, col. 1.] 

The findings of fact of the first Appellate Judge, 
though not his conclusions as to their effect in law, 
would prima facie be conclusive in view of es. 100 
and 101. of the Civil P. O. But where the existence of 
the Record of Rightshas not been appreciated by. 
him, and he has given no effect whatever to the 
statutory presumption the questions of factas well as 
of law are open to the High Court and must be con- 
sidered by the Board. 101 Ind. Oas. 355 (7), referred 
to. [ibid.] 

Where there is no reliable evidence to show that 
the landlord yearin and year out determined what 
the rent chargeable should be for the year, the fact 
that the tenancies were granted for the purpose of 
agriculture cannot be regarded as sufficient either 
in fact or in law to negative the conclusion indicated 
by many strong circumstances that the tenancies 
were of a permanent character. Their Lordships 
would not willingly cast doubt upon the principle 
that the fact that atenancy is for agricultural pur- 
poses does not prime facie indicate that it is perma- 
nent or indeed that it is more than an annual tenancy. 
The inference of permanence requires the presence of 
circumstances explicable when taken as a whole only 
on the hypothesis of permanence. Secretary of State 
for India v. Maharaja Luchmeswar Singh (10) and 
Nabakumari Debi v. Behari Lal Sen (11), referred 
to. [p. 348, col, 1.) 


Mr. W. W. K. Page, for the Appellant. 
Messrs. L. P. E, Pugh, K. C. and J. 
Nissim, for the Respondent. 


Sir George Rankin.—In this case six 
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appeals have been consolidated. They 
are brought from a decision of the High 
Court of Bombay dated October 4, 1934, 
in suits by the appellant for ejectment 
of the respondents from the lands of their 
tenancies under him. In each case the 
basis of the claim was that the tenancy 
is an annual tenancy determinable at the 
end of the agricultural year, namely 
March 31 uponthree months’ notice. The 
lands in question are arable land in the 
inam village of Khed Digar. 
is in the Shahada Taluka of the West 
Khandesh District in the Presidency of 
Bombay, gud lies upon the extreme 
northern boundary of the Deccan where 
it abuts upon the Barwani State. The 
` total area of the village would appear to 
be under 1400 acres and the population 
about 400 persons of whonf alittle more than 
a quarter are Bhils. ’ 

The appellant is the inamdar of the 
village and traces his title back to an inam 
grant by the Maratha rulerin 1798. This 
title was confirmed by the British Govt, 
in 1843 and in 1880 a sanad was granted 
by the Govt. of Bombay to the appellant's 
father showing that, subject to the de- 
duction of some 120 acres alienated by 
grants of earlier date than 1798, 
village was the grantees permanent 
heritable property held subject to payment 
to Govt.ofa judi or quit rent of Rs, 13 
per annum, and nazavana of Rs. 14-8-0, 
in all Rs. 2780. It has been contended 
for the respondents thatthe appellant is 
not shown to be a grantee of the village 
but only of a certain share in the revenue 
of the village butthe finding of the High 
Court that he is grantee of the soil appears 
totheir Lordships to be sə well founded 
that it is unnecessary to discuss the question 
afresh. 

Each of the six suits was brought 
against a single defendant as sole tenant 
but this appeal has been contested by 
one only of the six defendants, namely 
by the respondent Sambhu Nathu (herein 
called the first respondent}, who was in 
possession of a large area of 770 acres. 

“He was sued in the Oourt of the First 
Class Subordinate Judge of Dhulia on 
June 26,1928, and he succeeded in that 
Court upon the ground (which their 
Lordships think to be erroneous) that the 
appellant had no title to the soil but only to 
the revenue of the village. From this 
decision the appeal to the High Court 
was a first appeal in which questions of 
fact as well ag of law were open. The 
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other respondents were sued in .the Court 
of the Second Olass Subordinate at 
Nandurbar on July 6, 1923. These 
suits were decreed and ejectment ordered 
by the trial Judge (March 20, 1930) and 
on first appeal the District Judge affirmed 
this decision (January 8, 1931). The High 
Oourt dealt with all six cases by one 
judgment and dismissed the suits (October 
4, 1934.) 

The appellant's fatherhad succeeded to 
the inam by 1857. He lived till 1904 
and was succeeded by the appellant who 
was then aged eight years. The Uollector 
of West Khandesh was appointed by the 
District Judge as the appellant’s guardian 
in 1905 and acted as such till the appellant 
came of age in 1917. ` 

Such documentary evidence as there is 
of the history of the agricultural tenancies 
in this village has reference almost entirely 
to the lifetime of the appellant's father. 
It consisis mainly of documents produced 
by the appellant to show that the tenancies 
in question cannot he traced back beyond 
a certain number of years. The result of 
the documents in this respect has been 
found by the High Court to bs as follows: 
that Sambhu Nathu, who has acquired 
an interest in a large part of the village 
through purchases of the rights of other 
tenants made from time to time by his 


father and by himself, has shown 
thatone of his tenancies goss back to 
1855-56 and another to 1856-57, but 


that he cannot be held to have traced 
his other tenancies back to a period 
earlier than the year 1892; and the tenancies 
of the other respondents likewise are traced 
only to 1892. By a village ledger (khatavani) 
for the year 1856 it would appear that 
the lands in the village under cultivation 
in that year were measured as 15 ploughs 
(auts) and no more, (It is agreed that the 
original meaning of aut as a measure of 
land is as much as cculd be cultivated by 
means of a plough with two bullocks), 
it would appear 
that in 1851, 1852, 1359-1860 the village 
was deseried (ujad), The tenants at this 
period would seem all to have been Bhils 
and to have possessed a single plough 
each. By the late seventies of last century 
the village had becomes one of 50 ploughs, 
and by the early nineties the number of 
ploughs had increased to about 80, a number 
which has never been excesded, 

Before the year 1890 the payment made 
by the tenants to the tnamdar at atime 
when the tenants were Baila waa Ra. 4 
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per plough, A few persons not Bhils were 
charged Rs. 6 per plough in later years, 
but by 1880 the amount obtained per plovgh 
by the inamdar was Re. 12 and this 
was the position at the time when the appel- 
-lant succeeded in 1904. It is plain that 
all the tenancies now in question began 
under a system of autbdndi ; and the ques- 
tion whether any of them have permanent 
rights is rendered difficult of solution by the 
fact that evidence of the nature or character 
of the autbandi system of cultivation as 
it has ob-ained in this village is neither 
plentiful nor clear, Their Lordships are 
not entitled or prepared to assume that it 
had any necessary similarity to practices 
which may go by similar names in other 
parts of India, nor do they know whether 
it is a system in general use in the Presi- 
dency of Bombay, It may originally have 
been— what the learned Subordinate Judge 
at Dhulia thought it—a system of assess- 
ment to land revenue, or a mere method of 
measurement and not a kind of tenancy at 
all, What it became in the village of Khed 
is the relevant question—a somewhat 
special question to which the answer must 
in large measure depend upon what was 
done and permitted in the time of the appel- 
lant’s father, 

In 1908 the Ccllector of Khandesh sug- 
gestéd to the Local Govt. that a survey 
should be made of the lands of the village 
and by resolution of the Govt. of India 
dated January 26, 1809, it was decided 
that such a survey should be undertaken 
and a Record of Rights prepared, This 
resulted in 1915 in a Record of Rights, of 
which it is sufficient to say that it treated 
the tenants as having permanent tenancies, 
and on the basis of the survey the proper 
rents payable to the inamdar were fixed 
as Re. 1 per acre. This was to obtain 
only until 1917-18 when a general revision 
of the rates of the whole of the. taluka was 
due to be made. The result of this survey 
settlement appears to have been a slight 
increase in the revenue of the inamder. In 
1918 this settlement was revised and the 
tenants’ rents raisd by about one-third to 
a figure of Re. 1, annas 6 or thereabouts. 
The appellant who came of age in 1917 
accepted rents from the respondents on the 
footing of these settlements but at the end 
of 1927 he appears to have decided to evict 
them and gave notice to quit accordingly. 

The oral evidence produced by the ap- 
pellant in support of his claim amounts to 
very, little, He gave evidence himself but 
claimed to know little or nothing about the 


SHANKARRAO v. SAMBRU (P 0) 


18010 


documents produced or the history of the 
village. Thus in the suit against the first 
respondent Sambhu Nathu he said that he 
did not know until the day on which he 
was giving evidence that the village had 
been surveyed, or whether a Record of Rights. 
had been prepared, or if any revision survey 
had been made, or any assistance suits 
filed on his behalf. Under cross-examination 
for the defendants in the other cases he 
appeared, however, to know a little mere, 
admitting that there had been a survey 
settlement, that he had certain. lands in the 
village in his own name let ont to tenants 
upon leases for rents that are at higher 
rates than the respondents’ rents, He ad- 
mitted also that holders of land in the 


_ Village had built wells some of which had 


been made by money lent by himself. His 
main witness wasehis clerk Keshav Ganesh, 
whose evidence is of small value in view 
of the fact that before 1922 he had no 
connection with the village though he ap- 
pears to have officiated as village accountant 
in some other Villages before that period. 
In the suit against Sambhu Nathu the 
appellant called a village accountant of the 
name of Mahadev Ramakant who professed 
te know about the autbandi system. He 
described it as meaning assessment charged 
on ths basis of so much on each aut of land; 
the quality of the land not being considered 
in settling the assessment. A tenant, he 
said, cannot be ousted of his aut land as 
long as he is cultivating: only fallow lands 
could be given to fresh tenants. He claim- 
ed to make this statement about autbandi 
from what he had seen, though he had not 
worked as a village accounant in any village 
where this system was prevailing. He claime 
ed to know the system from a village ac- 
countant (talatz) who had worked in such a 
village. The system, he said, was in vouge in 
villages mostly occupied by Bhils, the papers 
of such villages being in the office of the 
Shahada Taluka. This witness gave his 
evidence before the First Class Subordinate 
Judge at Dhulia on September 17, 1929, 
but he was not called by the appellant in 
the other five cases: Evidence was called 
for the respondents to the effect that under 
the autbandi system the lands of the tenant 
were not changed though there were nosurvey 
numbers before the gurvey and settlement 
was completed in 1915. Sambhu Nathu 
gave evidence in the suits against the other 
Tespondents as well as in his own. He 
stated in cross-examination that one Ganesh 
Lakshman “was cultivating some land in 
Khed and plaintiff has retaken it from him” 
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explaining in re-examination that “the land 
of Ganesh that was retaken was taken by 
him on new tenure system”. A witness Dullay 
Vedu who explained that his father had four 
auis in Khed, three of which were exchang- 
ed by him for landin another village with 
the father of the first respondent, mentioned 
also that he was cultivating some other land 
of the village Khed near the boundary of the 
Village and “it was retaken by the plain- 
tiff’. No evidence of either of these two 
transactions was offered sufficient to enable 
any Court to ascertain its character. Had 
there been any cass in which the appellant 
or his father by giving notice had termi- 
nated a tenancy and retaken possession of 
the lands as of right definite evidence to 
that effect would doubtless have been 
adduced. No instance of the, sort has been 
proved, 


The High Oourt came to the conclusion 
that the tenancies in all six cases attracted 
the provisions of the second paragraph of 
s. 83 of the Bom. Land Rev. Code, 1879 :— 

“And where by reason of the antiquity of a ten- 
ancy, no satisfactory evidence of its commencement 
is forthcoming, and there is not any such evidence 
of the period of its intended duration, if any, agreed 
upon between the landlord and tenant, or those under 
whom they respectively claim title, or any usage of 
the locality as to duration of such tenancy, it shall, 
88 against the immediate landlord of the tenant, 
be presumed to be co-extensive with the duration 
of the tenure of such landlord and of those who 
«derive title under him.” 


The learned judges, as already mentioned, 
found that as regards apart of the land 
of Sambhu Nathu, his tenancy is traced 
back as far as 1855- 56, and that of the 
other lands all were held in possession of one 
respondent or another in 1892, the period bee 
tween 1856 and 1592 being a blank. Hence 
they were of opinion that the tenancies 
can reasonably be called ancient and that 
all that has been shown with regard to 
the commencement of the tenancies found 
to have been existing in 1892 is that they 
must have commenced some time during 
the period of 36 years between 185) and 
1392. Learned Counsel for the appellant 
did not accept these findings contending 
that a number of the tenancies now in 
question can be traced back to a more 
definite origin in the seventies. Apart from 
this line of criticism, which it is not 
necessary to follow in detail, their Lorde 
ships think that there ia some difficulty in 
the reasoning of the High Oourt since on 
any view a number of the tenancies are 
not proved to have originated before the 
nineties. Some cases have been cited to 
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their Lordships to show the interpretation 
put upon this provision of s. 83 by the 
High Court of Bombay, Maneklal Vamanrao 
v. Bai Amba (1), Sidhanath Martand 
v. Chiko Bhagvantrao (2), and Chikko 
Bhagvantrao v. Sidhanath Mariand (8), 
Narayan Ramchandra v. Pandurang 
Balkrishna (4), Ramchandra Trimbak 
v. Dattu Rama (5), Shripadbhat Anant- 
bhat Joshi v. Rama Babaji (6). Their 
Lordships think that for the purposes of 
the present case if is suficient to note 
that the particular presumption mentioned 
in the clause is not directed to be made 
save upon these two conditions (among 
others’: first, that there is no satisfactory 
evidence of the date of the commencement 
of the tenancy, and secondly, that this lack 
is due to the antiquity of the tenancy. 
They cannot agree that the first condition 
is excluded by showing that the tenancy 
had its origin at some date within a period 
of twenty years which cannot be more 
precisely ascertained. This is not satisfac. 
tory evidence of the date of its com nences 
ment, and the view taken in Narayan’s- 
case (4) (supra) fails in their Lordships 
opinion to give effect to the ordinary 
meaning of the language of the clause. 
Again, by a tenancy’s antiquity the section 
does not in their Lordships’ opinion intend’ 
any reference to remote agesin the past 
or to “time immemorial" in the sense 
of the English Law. It is to be 
given the practical meaning appropriate to 
its context and afforded by the limits within 
which living testimony to past facts is 
necessarily restricted. As a number of the 
lands in suit are held under tenancies: 
which are not proved to have been in 
existence before 1892 their Lordships do 
not think that the presumrtion can properly’ 
be applied to them, notwithstanding that 
the evidence by no means excludes the 
Possibility of an earlier origin They do 
not proceed as regards any of the respon: 
dents upon the presumption authorised by 
s. 83, 

It is clear, however, and it is not dis~ 
puted on behalf of the appellant, that the 
respondents have by the Record of Rights 
159 D 45 B 350; 59 Ind. Cas, 751: 22 Bom. L R 

D 23 Bom. L R 533; 63 Ind. Oas. 935 

(3) 46 B 687; 66 Ind. Cas. 315; 24 Bom. L R226; 41 


R 1922 Bom. 25. 
(4) 47 B 4; 76 Ind, Oas. 71; 24 Bom. L R 831: AIR 


1922 Bom, 402. 

5 (5) 2 on L R 1258; 91 Ind, Oas, 347; AI R 1926. 
om. . 
(6) 29 Bom. L R 274; 101 Ind. Cas, 340; AI R 1927 

Bom. 270. 
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“been recorded as having a permanent interest. 
‘This entry is entitled to the full benefit 
of the provision of s. 135J of the Bom, 
Land Rev. Onde of 1879:— 

“An entry in the Record of Rights and a 
-certified entry in the Register of Mutations shall 
“be presumed to be true untilthe contrary is proved 
‘or & new entry is lawfully substituted therefor.” 

This provision is the same im character 
as that which has ‘long prevailed in Bengal 
under s. 103B of the Ben. Ten, Act and 
it is most important that proper effect 
‘should be given to such a statutory pre- 
sumption. The suggestion that it is 
materially weakened by the mere considera- 
tion that when the record was made the 
‘appellant was a minor and that his property 
was being managed by the Collector on 
his behalf cannot be accepted; and if it 
be the case that at the time of the pre- 
paration of the record the permanency of 
ths interest of the tenants was not disputed 
‘this circumstance of itself in no way detracts 
from the foreeof the presumption, So far 
-aa regards the five cases which came be- 
fore the High Court on second appeal the 
findings of fact of the District Judge, 
though not his conclusions as to their effect 
in law, would prima facie be conclusive 
‘in view of es. 100 and 101 of the Civil 
P. O. Dhanna Mal v. Moti Sagar(7). But 
the existence of the Record of Rights does 
‘not appear from the judgment-of the 
learned District Judge to have been 
appreciated by him, and at he has given 
no effect whatever to the statutory pre» 
‘sumption their Lordships are unable to 
regard the appellant as taking any advantage 
from the circumstance that five of the 
cases were dealt with in the High Court 
upon second appeal. The questions of fact 
as well as of law were open to the High 
‘Court and must be considered by the Board. 
The broad question before their Lordships 
‘is whether the Record of Rights is shown 
to be untrue, and the view arrived at by 
the learned District Judge as entitling 
the plaintiff to succeed in ejectment is that 
under the autbandi system there was no 
settled tenancy in the village, the same 
‘lands not being cultivated in different years 
by the same people, cultivation and tenancy 
being “quite uncertain and fluctuating.” 
The evidence of the plaintiff's witness 
Mahadev is directly opposed to such a 
finding; and thongh it is not clear from 
his own evidence whether his knowledge 

(7) 54 TA 178 (185); 101 Ind. Cas. 355;52 ML J 
* 663; A I R 1927 P O 102; 29 Bom, L R870; 31 OW N 
677; 1927) M W N 481; 39M L T 161; 8 L573; 25A L 
J 959; 28 P L R 658; 26 L W 634 (P ©). 
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of the system is extensive or gained at 
first hand, it cannot be regarded as ine 
significant, coinciding as it does with other 
evidence firmly pointing tothe conclusion 
that autbandi tenants had permanent interest 
in specific land. , : 

The main features in this other evi- 
dence must now be indicated. In a 
jarib-kharda or rough draft of a land 
survey itis entered by the mamlatdar of 
the Shahada Taluka for the year 1901-02 
that Nathu, father of the contesting 
respondent, possessed 38 ploughs in the vil- 
lage, "35 permanent as of the last year 
and three additional in the -current year.” 
In similar documents for the years 1897- 
98 and 1398-59 the same reference to per- 
manent plonghs is to be found. In 1912 
when encuirias were being made as to the 
position of the cultivators in the village the 
assistant manager, who was acting as an 
officer of the Oollector during the plainbe 
ife minority, stated before the mamlatdar 
that the khatedars had always been in 
management of the same lands, that there 
was no practice of cultivating lands in one 
places in one year and in another place in 
another year, but from the time when lands 
came to be cultivated they have been in 
the management of the respective tenants 
only and their lands have been fixed. He 
stated also thaton this understanding the 
khatedars had executed purchases as well 
as mortgages and that decrees of Oivil 
Courts had recognised thes; rights. This 
witness is shown by one of the documents 
to have been Khulkarni of the village in 
1901-02 and their Lordships are of opinion 
that his statement was rightly admitted 
under s. 13 of the Indian Evi. Act, The 
transactions of sale and mortgage entered 
into by tenantsin respect of lands held 
on the autbandi system are, as the High 
Court notes, too numerous and important 
for it to be supposed that the inamdar or 
those acting on his behalf did not come 
to know of them or considered themselves 
entitled to object to them, It appears that 
in the case of Sambhu Nathu eleven pur- 
chases took place between 159: and 189% 
in the lifetime of the plaintiff's father, Three 
mortgage deeds are also shown to have 
been entered into. These transactions are 
difficult to explain on the supposition tha’ 
the tenancies were annual tenancies ant 
the absence of objection on the part of the 
inamdar reinforces this consideration. I 
is proved that in 1909-13 (during the mino 
rity, it is true, of the appellant), compen 
sation for lands compulsorily acquired by 
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the Govt. was on two occasions paid not to 
the inamdar but to the tenant, Not only 
were the tenants before 1880 charged for 
their Jand ata uniform rate of Rs. 4 per 
autif they were Bhils and a uniform rate 
of Rs, 6 per aut if non- Bhil or Shahu 
tenants, but after that year Rs. 12 per 
aut was recovered from all tenants without 
discrimination until the introduction of the 
survey. Again, the appellant himself holds 
about 180 acres of land in the village which 
he has let out to tenants at rates which 
are substantially higher than the rates 
charged in respect of the tenancies in suit. 
From these’ tenants of his own land he has 
taken “rent notes” or tenancy agreements 
though in respect of the tenancies in genit 
or other autbandi tenancies no rent notes 
would appear to have beer taken at. any 
time, It is clear, further, that the interest 
of the autbandi tenant has been treated in 
numerous cases as heritable, descending 
from father to son without objection; and 
atthe time of the trial the recognition of 
the heritable character of the tenants’ in- 
terest had continued fora very long time. 
The appellant has from time to time lent 
money to tenants to sink wells; and it is 
difficult to think that a tenant who was re» 
movable atthe end of a year would have 
undertaken the liability fora capital sum 
in order to improve his land. The first 
respondent and at least one other has sublet 
his lands to others at substantial rents, 
These circumstances are sufficient to show 
that the presumption in favour of the truth 
of the Record of Rights derives support 
from a number of independent considera- 
tions the cumulative effect of which must 
be regarded as strong. Unless, therefore, 
there be something in the documents, proe 
duced by the plaintiff to show the history 
of tenancies in suit and the precarious 
character of the autbandi system, sufficiente 
ly strong to overthrow the tenants’ claim 
to have a permanent interest in their lands, 
it is difficult to refuse agreement to the 
conclusion of the learned Judges of the 
High Court that the inamdar over along 
pericd of years has treated the tenancies as 
permanent. The documents produced by 
the plaintiff are in some respects difficult 
to interpret; and in their Lordships’ view the 
difficulty arises mainly from the fact that 
village accountants and other officers, ace 
customed to accounts which in form are 
applicable to holders of land paying land 
revenue to Govt., have tended to apply the 
same language and the same form to an 
imam Village, notwithstanding that what the 
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tenant pays to the inamdar is not revenue 
assessed upon it by Govt. but rent. Ledgers 
(kKhatavanis) and lists of tenants (lavani- 
pairaks) use the word akar (assessment) for 
the payment and khatedar for the tenant. 
In partienlar the local fund cess, which is 
to be calculated on the assessment to land 
revenues has in this village been calculated 
on the akar. Outside an inam village, per- 
sons similar in occupation to the respond: 
ents were paying land revenue to Govt. and 
holding as occupants with permanent rights 
in the land; and it is not difficult to see, if oaly 
from the documents produced on behalf of 
the plaintiff, that the fact of the village 
having been granted in inam, or alienated, 
would not readily be regarded as implying 
that the position ofthe tenant as against 
the inamdar was very markedly different 
from the position of the khatedar in an 
unalienated village. A good deal of the 
history of the village is consistent only 
with the assumption that it had not oce 
curred to the appellant’s father that he 
should put his tenants in a position lower 
than their neighbours. 

The clear and forceful argument of Mr, 
Page upon the documents was to the effect 
that itis necessary to look to the inception 
of each tenancy, and that, as in each case it 
is clear thatthe tenancy was granted for 
the purposes of agriculture, it should not 
be held that the landlord had parted with 
so large an interest for an agricultural 
purpose and at sosmalla rent, The small- 
ness of the rent, however, adds consider- 
ably to the force of the other indications 
that the tenants were being treated as 
having permanent right. It is true that 
many of them were Bhils, a class of persons 
who have to be treated leniently and are 
unlikely to be able to support a high rate 
of rent. In the appellant's favour is 
the fact that though at one time Bhils 
were charged Rs. 4 only per plough, after 
the year 1890 a uniform charge of Rs. 12 
is found to be collected. Their Lordships 
think that detailed and reliable evidence 
of the manner in which and the basis on 
which this increase of rent was made might 
have had great effect in the present case, 
From s. 83 of the Bom. Land Rev. 
Code of 1879 it appears that a right on 
the part of the landlord to enhance a rent 
payable is not unknown in the Province; 
as otherwise it would have.been unnecese 
sary to enact a saving of this right on the 
part of the landlord “if he have the same 
either by virtue of agreement, usage or 
otherwise.” A right of enhancement though 
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well understood in Bengal under the 
Permanent settlement and not inapplicable 
to tenures which are perpetual Bama 
Sundari v, Radhika (8) aud Krishnendra 
Nath Sarkar v. Kusum Kamini Debi (9) 
has not so far as their Lordships know 
come before the Board in any case arising 
from the Presidency of Bombay. It might 
have been much to the interest of the 
appellant to show the circumstances under 
which the rent was raised to Rs. 12: 
whether it was done upon the footing that 
the appellant had a right to terminate an 
annual tenancy and to impose such charge 
as he pleased aga condition of granting a 
new tenancy, or upon the footing that he 
was entitled to a customary or other rea- 
sonable rate whether based on the value 
of the staple crops or otherwise. No evidence 
at all upon this subject was adduced at 
the trial and their Lordships are wholly 
unable to accept any of the documents 
which have been produced as showing that 
the plaintiff year in and year ovt determined 
what the rent chargeable should be for 
the year. In these circumstances the fact 
that the tenancies were granted for the 
purpcse of agriculture cannot be regarded 
as sufficient either in fact or in law to 
negative the conclusicn indicated by so 
many strong circumstances that the ten- 
ancies were of a permanent character. 
Their Lordships would not willingly cast 
doubt upon the principle that the fact that a 
tenancy is for agricultural purposes does 
not prima facie indicate thatit is permanent 
or indeed that it is mcre than an annual 
tenancy, The inference of permanence is 
an inference which it is difficult to make 
and which requires the presence of circum 
stances explicable when taken as a whole 
only on the hypothesis of permanence. 
A full exposition of the principles upon 
which such inference is to be made cr 
rejected has been given by tke Board in 
previous cases and need not here be 
repeated (cf. Secretary of State for India 
v Maharajah Luchmeswar Singh (10), 
Nabakumari Debi v. Behari Lal Sen (11). 
Their Lordships agree wita the High Court 


(8)13 MIA 248; poe BWR ©) 11; 

2 Suth 293; 2 Sar. 524 (P O). 

(9) 54 1A 48; 100 Ind. Oas, 93; (1927)M W N 41; 
A IR 1927 P 020; 52M LJ 412; 54 C 166; 31 CW 
Eo. 25L W 681; 45 0 L J 305; 25 AL J 69 


(P 
ab 161 A 6; 16 O 223; 5 Sar, 275; 13 Ind. Jur. 10 


P 
ii 341 A 160; 340902; 4 A L J 570; 9 Bom, L 
R 846:6 O L J122; 11 OW N 865; 17 ML J 397; 2 M 
L T 433 (P O). 
e 
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in thinking that the inference in the present. 
case is fully warranted, 

Considerable discussion took place before 
the Board upon the effect of the survey 
and settlement made between 1809 and 
1916 in view of s. 111 of the Bom, 
Land Rev. Ocde of 1879. Attention 
was drawn to the terms of s. 216 and to 
the amendments made in 1929 to the pro- 
visions of this section, Had their Lordships. 
been of opinion that, independently of the 
settlement of 1915 and the revision settle- 
ment in 1918, the respondents were unable 
to show a permanent interest in their lands, 
it would have been necessary to*give careful 
consideration to the question whether the 
Oollector in acting upon the survey settle- 
ment and the plaintiff in accepting rents 
fixed thereundes after he came of age had 
not given to the respondents a right to 
claim that they had become permanent 
tenants. In the result, however, this ques- 
tion does not require to be decided, and 
their Lordships must not be taken as 


. expressing or as accepting any opinion as 


to the limits of a Collector's powers 
under these sections. Their Lordships will 
humbly advise His Majesty that this con- 
solidated appeal should be dismissed, The 
appellant will pay to the respondent 
Sambhu Wallad Nathu Patil his costs of the 
appeal. 

8. Appeal diimissed. - 


Solicitors for the Appellant.,—Messrs- 
T. L. Wilson & Co. 
Solicitors for the Respondent.— Messrs. 


Hy. S. L. Polak & Co, 





OUDH CHIEF COURT 
Second Oivil Appeal No, 236 of 1937 
August 4, 1940 
ZYIA-UL Hasan, J. 

MAHA PRASAD—Derenpant 
—APPELLANT 


VETEUS 
DUKH HARAN NATH—PLainTirF 
AND ANCTHER— DEFENDANT — 
RESPONDENTS 

Pre-emption—Right of, only in respect of part of 
property sold—Pre-empjor offering to pay entire sale 
price Jor pre-empting such part—if can be allowed 
to preempt. 

Pre-emption of part of the property sold can be 
allowed where the pre-emptor. offers to pay entire 
sale consideration for that part of the property only 
to which he has a right of pre-emption. 183 Ind. 
Cas. 604 (1), Baijnath v. Pandit Mahabir Prasad (2) 
and 151 Ind. Oas. 74 (9), referred to, 
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S. C. A. against the order of the Civil 
Judge of Gonda, dated March 13, 1937. 


Mr, L. S, Misra, for the Appellant. 
” Mr. H. D. Chandra, for the Respondent 
No. 1. 


Judgment.—This second appeal against 
a decree of the learned Civil Judge of 
‘Gonda raises an interesting question of the 
law of pre-emption as applicable to this 
province.” 

On July 17, 1935, Munna and others 
sold a three pies share in village Dubawal 
and two „groves in village Dalpatpur 
to Maha Prasad, the present appellant, for 
an ostensible consideration of Rs, 800. Two 
tival suits for preemption were brought, 
one by Dukh Haran Nath respondent No. 1 
and the other by Mathura.ePrasad respon- 
dent No. 2. Both the plaintiffs alleged that 
the sale consideration as entered in the sale» 
deed was fictitious and that the real sale 
consideration was Rs. 260. 

The vendee’s defence in each case was 
that the plaintiff not being a cc-sharer in the 
village of Dalpatpur was not entitled to 
a for pre-emption of the Dubawal property 
only. 

The learned Munsif in whose Court the 
Suits were filed, held that the ostensible 
sale consideration was fictitious and that 
Rs. 335 was the market value of the pro- 
perty sold, As between the rival pre- 
em ptors he held that Dukh Haran Nath's right 
was superior to Mathura Prasad’s. Both 
the suits were however, dismissed on the 
ground that only partof the property sold 
could not be pre-empted. Mathura Prasad 
submitted to the decree of the trial Court 
but Dukh Haran Nath appealed against 
it. In appeal befcre the learned Oivil 
Judge, Dukh Haran Nath offered to pay the 
entire sum of Rs. 335, which had been held 
by the trial Ocurt to be the market value 
of both properties sold, for the Dubawal 
property and on this offer the learned Civil 
Judge decreed Dukh Haran Nath’s suit on 
condition of payment of that amount. The 
vendee brings this appeal and contends 
that pre-emption of part only of the pro: 
perty sold should not have been allowed in 
any case. 

The point sofar as I am aware, never 
arose in any case before and therefore I 
heard the learned Counsel for the parties 
in this case at length but inspite of the 
able arguments put .forward on behalf 

. of the appellant, I am unable to hold that 
‘the decree of the learned Oivil Judge is 
illegal or improper. 


MAHA PRASAD V. DUKH HARAN NaTH (OU DH) , 


349 


The learned Counsel for the appellant 
relies on the case of~— 

Abdul Hafiz v. Manohar Lal, (1939 O. W. 
N. 736) (1), Baijnath v. Pandit Mahabir 
Prasad, (1938 Oudb Appeals, 1) (2) and 
Birendra Bikram Singh v. Brij Mohan 
Pande, (11 O. W. N., 813 (P. O.) ) (3). 

In the first of these cases a suit for 
pre-emption was dismissed by reason of 
the fact that past mesne profits were sold 
along with immovable property and relying 
on the decision of their Lordships of the 
Judicial Committee in Birendra Bikram 
Singh's case (3) it was held that past mesne 
profits are not preemptable under the Oudh 
Laws Act. 

The second case also rests on the deci- 
sion of their Lordships of the Judicial 
Committee in Birendra Bikram Singh's case 
(3), and in it a suit for preemption was 
dismissed on the ground that no appor- 
tionment of price could be made under 
the Oudh Laws Act for the pre-empted 
portion of the property sold. 

The facts of Birendra Bikram Singh's 
case (3), were thatone hundred and sixty- 
three villages forming an entire taluqdari 
mohal were sold by one sale-deed for a 
consideration of Rs, 95,50,000. Two suite 
for preemption were brought each in 
respect of one of the villages sold and 
each plaintiff offered to pay a proportionate 
amcunt-of the sale consideration, Their 
Lordships of the Judicial Committee after 
considering the provisions of the Oudb 
Laws Act relating to preemption cama 
to the conclusion that there is no provision 
in the Act for tendering part of the price 
by a pre-emptor or for pre-empting part 
of the property proposed to be sold. It was 
because of this pronouncement of their 
Lordships of the Judicial Committee that 
the Oudh Laws Act was amended in 1939 
by Local Act XV of that year by which 


‘provision has been made for pre-emption 


of part only of the property sold or fore» 
closed on payment of a proportionate 
amount of the sale price or amount due 
on the mortgage. It was however conced- 
ed on behalf of the respondent that the 
present case is not governed by the amend- 
ing Act of 1939 as it has no retrospective 
effect. Ihave therefore to see whether the 


(1) (1939) O W N 736; 183 Ind, Oas. 604; A I R 
1939 Oudh 233; 1939 R D 455; 1939 O LRi37; 14 
Luck, 678; 12 R O 44. . 

(2) 1938 O Ai. 

(3) 110 W N 843; 151 Ind, Oas, 74; A I R 193: PO 
153:7 Re O26; 67M LJ 149; 38 O W N 988; 60 OL 
J 143; (1934) A L J 732; 40L W 784; 9 Luck. 407 
(PO. " 
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decree of the learned Judge of the lower 
Appellate Court goes against the decision of 
their Lordships of the Judicisl Committee. 
After having anxious consideration to 
the point, I have come to the conclusion 
that the decision of the learned Judge of 
the Court below is not against the pronc- 
uncement of their Lordships. As stated 
above, their Lordships were considering 
a case in which two preemptors were 
claiming to pre-empt two Villages out of 
one hundered and sixty three sold by a 
Single transaction and were offering to pay 
a propertionate amount of the sale considera- 
tion and what their Lordships held was 
that such a suit is not- contemplated by 
Chap. II Part III of the Oudh Laws Act 
dealing with pre-emption. The case of 
a pre-eemptor who was offering to pay 
the entire sale consideration for only 
part of the property sold was not 
before their Lordships and was not ccn- 
sidered by them. In my opinion it cannot 
be said that their Lordships meant to 
lay down that preemption of a part of the 
property sold cannot be allowed in any 
case whatever, Their Lordships’ pronoun- 
cement was to my mind no more than 
that pre-emption of part of the property 
by apportiznment of the sale consideration 
cannot be allowed under the Oudh Laws 
Act, This seems to be clear from the 
following remark of their Lordships—- 
“These considerations in their Lordships opinion 
are conclusive as showing that the claims of the 
plaintiffs as stated in their plaints are not within 


the abovementioned Act and are therefore not main- 
tainable.” 


The claims of the plaintiffs in that case 
as stated in their plaints were for pree 
emption of parts of the property by payment 
of propcrtionate amounts of the sale ccnsi« 
deraticn. In the present case the plaintiff- 
pre-emptor does not want an apportionment 
of the sale price but offers to pay the 
entire sale consideration for that part of the 
property only to which he has a right of 
pre-emption. The fcllowing passage from 
their Lordships judgment,in fact, seems 
to me toshow that if a pre-emptor should 
chocse to pay the entire sale price, his 
claim for pre-emption of part of the pro- 
perty might be brought under the provisions 
of the Oudh Laws Act.— 

“The plaintifie in each suit claimed to pre-empt 
one of the said villages only. Itwouldbe absurd 
to suggest that they would be bound to tender the 
whole of the price, viz.. Rs. 5,£0,000 which was the 
price at which the vendor was willing to eell, and 
yet there is no provision in the Act which would 
enable the plaintifs to tender the amounts at which the 
plaintifis geed the two villages respectively as 
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stated in their plaints or any amount other than -~ 
the said Rs. 5,50,000.” 

This shows to my mind that in their 
Lordships opinion if each of the plaintiffs 
had offered to pay Rs. 3,50.000 (incredible 
as it may appear on the face of it) for 
the village preempted by him, his suit 
could possibly have besn brought under 
the provisions of the Act. 

I am therefore of opinion that Birene 
dra Bikram Singh's case (3) is no bar to 
allowing respondent No. 1 to pre-empt. 
the Dubawal property only on payment of 
the amount that has been found to be 
the value of both the properties sold. 

There is yet another aspect of the 
matter and that is that to decree Dukh 
Haran Nath’s suit on payment of the entire 
amount would not only be equitable but 
also in consonance with the spirit of the 
pre-emption and the practice followed in 
this province before Birendra Bikram 
Singh's case (3) was decided by their Lord- 
ships of the Privy Council, In the case of 
Baijnath v. Mahabir Prasad (2), referred 
to above the learned Judges who decided 
the case referring tothe provisions of the 
Oudh Laws Act as they stood before the 
recent amendment remarked— 

“We veniure to think that the Legislature in 
enacting these provisions did not take into considera- 
tion the case of a composite sale-deed like the one 
before us in which several distinct properties are 
sold together for a lump price. The view which 
has hitherto prevailed in this province that in such 
a case if the plaintiff is entitled to pre-empt only 
part of the property sold, he should be given a 
decree for pre-emption of that part on payment of 
the proportionate price, is no doubt a most equit- 
able one. We are conscious that the effect of our 
decision in the present case would be todebar many 
persons from executing their right of pre-emption, 
or even, a8 the learned Counsel for the appellant 
put, it practically tonullify the right of pre emption 
in those casesin which several properties are sold 
together, yet we think that this consideration cannot 
afford any justiGcation for our circumventing the 
provisions of the statute as authoritatively construed 
by their Lordships of the Judicial Committee.” 

That the policy of the Legislature has 
been to deal with claims for pre-emption 
liberally appears from the facts that they 
amended the law of pre emption 50 as to 
clearly provide for preemption of part of 
the property sold and this policy is undoubte 
edly in consonance with tke principle 
underlying the law of pre-emption namely, 
to exclude strangers so far as possible. 

I am therefore of opinion that the decree 
of the learned Judge of the Court below 
is just and proper. The appeal is there- 
fore dismissed with costs, 


8. ~ Appeal dismissed, 


Pa 
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ALLAHABAD HIGH COURT 

First Appeal No. 111 of 1939 
January 5, 1240 
Ganea NATE, J. 

Mst. LALITA TW AIF—OsyeotoR—~ 
APPELLANT 
versus 
PARAMATMA PRASAD—Rasponpent 

Guardians and Warda Act (VIII of 1890),ss. 25, 
19, 9 (1)—Father applying for custody of fchildren 
removed by their mother who was leading immoral 
life-—Application falls under s. 25 and not under 
8. 19—Hather is entitled to custody—Application 
under a, 9 (D—Jurisdiction of Court, how deter- 
mined, 

Where the father of minor children applies for 
the custody of his children removed by their mother 
who had taken to immoral life, the application 
falls under s. 25 and not under s. 19, Guardiang 
and Wards Act because in such a case there is no 
question of appointment of guardian or declaration 
of guardianship as is contemplated in s. 19. The 
fact that question of parentage arose in the case 
because the fact that the applicant was the father 
of the minors was contested by the mother and the 
applicant was found to bethe father of the minors, 
does not bring the application under s, 19. Where 
it is proved that the mother is leading an immoral 
life, it will not be in the interest of the minors 
that they should be allowed to remain in her cus- 
tody. Venkamma v. Savitramma (2), explained and 
relied on, 24 Ind, Oas. 290(1), distinguished. 

The fact that a minor ig found actually residing 
at a particular place at the time the application 
under s. 9 (l), Guardians and Wards Act is made, 
does not determine the jurisdiction of the Court, It 
must be proved where the minor ordinarily resides, 
as laid down ins. 9 (1). ee 

F. A. from an order of the District Judge, 
Benares, dated January 28, 1939. 

Messrs. §. C. Das and Satya Narain 
Prasad, for the Appellant. 

Mr. S. N. Verma, for the Respondent. 


Judgment.—This is an appeal by an 
objector, Mst. Lalita, and arises ont of pro- 
ceedings under the Guardians and Wards 
Act. The application was made under s. 25 
of the Act for the custody of the children. 
Paramatma Prasad opposite party (respond- 
ent) applied on the ground that he was 
the father of the children. The appellant 
denied that he was the father of the 
children. She alsocontended that she being 
the mother of tke children, was entitled to 
their custody. The learned District Judge 
has found that Paramatma Prasad. is the 
father of the children and is entitled to their 
custody. The appellant has come here in 
appeal against the order of the District 
Judge. 

The first contention that was raised on 
behalf of the appellant was that the learned 
District Judge had no jurisdiction, inasmuch 
as the minors were living in village Shadi- 
abad in Ghazipur District at the time when 
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the application was made, Section 9 (1) 
of the Act lays down : 

“If the application is with respect to the guar- 
dianship of the person of the minor, it shall be 
made to the District Judge having jurisdiction in 
the place where the minor ordinarily resides.” 

The fact thata minoris found actually 
residing at a place at the time the applica- 
tion is made does not determine the juris- 
diction. It must be proved where the minor 
ordinarily resides, as laid down in s. 9% 
(1). In the present case it has been found 
that the applicant took away the minora to 
Shadiabad, where her parents resided, in 
March 1938, 7.e. only three or four months 
befora the application was made, Befcre 
that the minors and their mother had been 
living for several years in Benares, where 
Paramatma Prasad lived, within the juris- 
diction of the learned District Judge. The 
learned Judge has observed ; 

“It is in evidence that she has been in Benares 
for the last six or seven years, though she in this 
period visited Shadiabad off and on, But so far as 
the minora are concerned, I am of opinion, that 
their ordinary place of residence must be held to 
be Benares. Both of them were born in Benares. 
For a major part oftheir lives both of them have 
lived in Renares. The fact that their mother be- 
longs to Shadiabad would not make their residence 
also Shadiabad. Their ordinary residence must be 
held to be Benares, though at present they might 
be living with their mother at Shadiabad since 
March last.” 

These facts have not been controverted 
by the appellant. It bas also been found 
that the appellant was living with the appli- 
cant opposite party during all this period 
at Benares. This fact further shows that 
Bsenares was the place where the minors 
should be deemed to have their ordinary 
residence. 'Tne mere fact that the minors 
wera taken by their mother to Shadiabad 
when she went to visit it would not make 
Shadiabad the place of ordinary resi- 
dence of the minors. The learned -District 
Judge of Benares had therefore jurisdiction 
to try the case. The learned Judge hag 
found that the plaintiff isthe father of the 
minors. The appellant isa pros‘itute, and 
she was living with him as his mistress. 
The finding of the learned Judge that the 
applicant is the illegitimate father of the 
minors has not been challenged, The next 
contention of the appellant was that the 
applicant being the father of the minors 
could not get himself declared as their 
guardian in view of the provisions of 8. 19, 
Guardians and Wards Act. Reliance was 
Placed on Annie Besant v. Narayaniah (1), 

(1) 38 M 807; 24 Ind. Cas. 290; A I R1914P Q 
41; 412 A 314; 27 ML J 30; 180 WN 1082 1LW 
520; (1914) M W N 585; 16 M L T 165; 20 O L J 253; 
16 Bom. L R 625;12 A LJ 1155 {P ©). 
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‘Section 19 of the Act lays down : 

“Nothing in this chapter shall authorise the 
Court toappoint or declare a guardian of the pro- 
perty ofa minor whose property is under the superin- 
-tendence of a Court of Wards, or to appoint and dec- 
lare a guardian of the person ; 

(b) subject to ihe provisions of this Act with res- 
pect to European British subject, of a minor 
whose father is living and is not, in the opinion of 
the Court, unfit to be guardian of the person of the 
“minor.” 

In the case referred to above their Lord- 


ships of the Privy Oouncil observed at 


p. 822* : 

“And further, noorder declaring a guardian could 
‘by reason of s. 19, Guardians and Wards Act, 1890, be 
made during the respondent's life unless in the opin- 
jon of the Court he was unfit to be their guardian, 
‘which was clearly not the case.” 

There can beno doubt that no such de- 
claration can be made in view of the provi» 
sions of s. 19 of the Act, The argument of 
the leerned Counsel is misconceived, be- 
cauce the application is not under s. 19, 
‘Guardians and Wards Act. The application 
is under s. 25 of the Act, which lays down: 

“If the ward leaves or is removed from the custody 
of a guardian of his person, the Court, if itis of 
-opinion that it will be for the welfare of the ward to 
return to the custody of his guardian, may make 
an order forhis return, for the purpose of enforc- 
ing the order may cause the ward to be arrested 
-and to be delivered into the custody of the guar- 
dian.” 

Under the column of “causes which hare 
led to making of applications” in the appli- 
cation the following statement is made : 

“That the causes which led to this application 
-are that the minors have been living with the appli- 
cant and getting proper upbringing, but the mother 


of the minors, who has taken to bad and immoral 
habits, obtained the custody ofthe children wrong- 
fully and is refusing to deliver up the minors, 
‘There are grave dangers to the minors, if they are 
permitted to remain in the company of such a woman 
-and in such an atmosphere.” . g 

Under the column of “qualifications of 
proposed guardian" it is stated : 

“The applicant is the father and naturul guardian 
-of the minors and is entitled to the guardianship 
-of the minors.” 


There is thua no question of any such 
‘appointment or declaration of guardianship 
as is contemplated in s. 19 of the Act. The 
question of parentage arose in the present 
ease because the fact that the applicant 
was the father of the minors was’ contested 
by the appellent. As already stated, it has 
been found that the applicant is the father 
-of the minors. This finding has not been 
challenged, The dispute now between the 
parties is with regard to the custody of the 
children. The appellant claims a right to 
keep the children in her custody. It has 

' been found by the learned District Judge 
‘that sbe is leading an immoral life. He has 
*Pagesot 38 M.—[#d]). 
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observed : 

“Paramatma’s case was that Mst. Lalta was in his 
favour but was being influenced by her sister, Mst. 
Kishen Dei, who wanted to carry on promiscuous 
Sexual intercourse and earn money for her sister 
also. That this charge is correct is admitted by 
Mst. Kishen Dei herself, Mst, Kishen Dei said that 
it was true that she had no other means of livelihood 
and that she used to keep Mst. Lalta with her ip 
order to live on her earnings.” 

These observations are based on the state- 
ment of Mst. Kishen Dei, and their correct+ 
ness is not disputed, It will appear from 
the admission of Mst. Kishen Dei herself 
that the appellant is leading an immoral 
life at the instance of Mst. Kishen Dei, with 
whom she is living. It being so, there can 
be no doubt that it will not be in the ine 
terest of the children, one of whom is a girl 
to be allowed, tolive with their mother and 
Mst. Kishen Dei. Reliance was placed on 
behalf of the appellant on Venkamma v. 
Savitramma (2). There it was observed : 

“Admitting that ordinarily the mother of an ille- 
gitimate infant is entitled, during the period of 
nature, to the custody of the infant, the question 
in this suit is whether the plaintif is, upon the 
facts found by the Munsif (as to plaintiff's conduct) 
in the original hearing and onthe inquiry by him 
entitled to the custody of the infant as against the 
defendant who has had the custody of the child com- 
mitted to her bythe plaintifi. There is no reason 
why the principle applicable to the Mufassal of 
“Equity and good conscience’ should not be ap- 
plied to determine whether the infant should be 
given over to the custody of a natural guardian 
leading an immoral life and by whose example the 
morals of the child are likely to be corrupted...... 
But the Courts of Law in England and Ireland, in 
cases where immoral conduct and character is 
proved against even a mother of a legitimate child, 
interfere with the ordinary legal right of the 
mother to the custody of the child: see Reg v. Clarke 
{3) and Skinner v. Orde (4). It would be against 
equity and good conscience to deliver the infant 
into the custody ofthe plaintiff whom the Munsif 
has found to be a person who receives visits from 
men for immoral purposes and to be of immoral 
character.” 

This case does not help the appellant, 
because it having been proved that she is 
leading an immoral life, it will not be in the 
interest of the minors that they should be 
allowed to remainin her custody. I there- 
fore see noreason for interference with the 
order of the learned District Judge, It is 
accordingly ordered that the appeal be dis» 
missed with costs. 

S. Appeal dismissed. 

e 

(2) 12 M 67. 

(3) (1857) 7 El. & Bl. 186; 28 LJ Q B169; 3 Jur. 
(ng) 335; 5 W R 222, 

(4) 14 M IA 309; 8 Moo. PO (ns) 261; 2 Suther. 
oe W R77;10 Beng L R 125% 3 Sar, 34 
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PATNA HIGH COURT 
Appeal from Appellate Decree No, 1035 
of 1938 
August 13, 1940 
CHATTEBJI, AND Manowar LALL, JJ. 
_KHANTA MANDALANTI AND ANOTHRR— 
PLAINTIves—APeBLLANTS 
versus 
Srimatti HEM KUMARI DEBI AND orazes 
°” —DEgFENDANTS—-RESPONDENTS 
Hindu Law—Widow ~Co-widows—They succeed as 
joint tenants with right of survivorship—One of 
them, if can alienate her share without consent of 
other—Such alienation how far binding on other 
co-widow or regersioner—Practice—Relief— Plaintiff 
asking for larger relief—Only entitled to smaller 
relief involved in larger one—Court should grant 


a, 

If a Hindu dies leaving two widows, they succeed 

as joint tenants with’ a right of survivorship. 
Each of the co-widows, however, has got a defined 
share, though their interest taken asa whole isre- 
garded as an estate held in co-parcenary. A co- 
widow may deal with her life interest in any way 
she pleases, but her dealing cannot in any way affect 
the right of survivorship of the other co-widow. 
Any dealing by a co-widow will be valid during her 
lifetime and will not affect the interest of the sur- 
viving co-widow or the reversioner. Hence a deed 
of surrender by one of the co-widows, of her share, 
without the consent of other co-widow is not null 
and void but will not be valid beyond her lifetime 
go as to affect the right of survivorship of the other 
co-widow. The fact that the alienation or surrender 
was for legal necessity makes no difference, 111 
Ind. Oas. 485 (1), Hari Narayan Jog v. Vitai Kom 
Naru Pastae (3), 9 Ind. Cas. 498 (4) and Janoki 
Nath Mukhopadhya v. Mothuranath Mukhopadhya 
(5), relied on. {p 353, col. 2; p. 354; col. 1.] 
. Where a plaintiff has asked for a larger relief but 
the Court finds that he is entitled to a smaller re- 
lief involved in that larger one, the Oourt should 
give that smaller relief. 


A. from a decision of the Additional 


Deputy Commissionsr of Dhanbad, dated 
August 29, 1938. 


Messrs. S. N. Bose and N. N, Ray, for 
the Appellants. 


Messrs. S. C. Mazumdar and G. C. Das, 
for the Respondents. 


Chatterji, J.—This is an appeal by the 
plaintiffs who brougbt a suit for a declara» 
tion that two deeds of surrender executed 
‘by the defendant No. 4in respect of her 
half share in the disputed land in favour 
of the defendant No. 1, the landlord, are null 
and void. The plaintiff No. | and the 
defendant No, 4 are two widows of one 
Behari Mandal, the former being the senior, 
The plaintiff No.2 is the next reversioner, 
The defendants Ncs. 2 and 3 are said to 
have taken settlement of the surrendered 
lands from the defendant No. 1. The 
grounds on which the deeds of surrender 
‘were challenged were, firstly, that they 
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were fraudulent and collusive, and secondly 
that the defendant No, 4 had no right to 
surrender her life interest. The first ground 
raises a pure question of fact which has 
been decided by both the Courts below 
against the plaintiff. Asregards the second 
ground, they have held that the deeds of 
surrendef which were executed for cone 
sideration were justified by necessity—the 
necessity being mainly the maintenance of 
defendant No.4. In this view the suit has 
been dismissed by both the Courts. Hence 
this appeal, 

The first point raised by Mr. 8. N. Bose 
on behalf of the appellants is that the 
defendant No, 4 had no right to surrender 
her undivided interest in the lands, His 
contention is that under the Hindu Law 
the two widows inherited one estate in 
Co-parcenary and therefore no one of them 
had any right to deal with her interest, 
He relies on the decision in Gauri Nath 
Kakaji v. Gaya Koer (1) and refers to the 
following passage which is quoted there in 
from Bhugwandeen Doobey v, Myna Baee (2) : 

“Where a childless Hindu dies leaving two widows 
surviving, they succeed by inheritance to their 
husband's property as one estate in co-parcenary, 
with a right of survivorship; and there can ba no 


alienation or testamentary gift by one widow without 
the concurrence of the other.” 

It is contended that as the estate held 
by the two widows constitutes a co-parce- 
nary, neither of them is entitled to alienate 
her interest without the concurrence of the 
other. But Lord Salvesen who deliverad 
the judgment of the Judicial Committees in 
Gauri Nath Kakaji v. Gaya Koer (1) stated 
the law as follows: 

“The general law is so well settled that it scarcely 
requires restatement. Ifa Hindu dies leaving two 
widows, they succeed as Joint tenants with a right of 
survivorship. They are entitled to obtain a parti- 
tion of separate portions of the property so that 
each may enjoy her equal share of the income ac- 
eruing there from, Each can deal as she pleases 
with her own life interest, but she cannot alienate 
any part of the corpus of the estate by gift or will 
so as to prejudice the rights of the survivor or a 
future reversioner, If they act together they can 
burden the reversion with any debtscontracted owing 
to legal necessity, but one of them acting without 
the authority of the other, cannot prejudice the 
right of survivorship by burdening or alienating any 
part of theestate,” | 

It is quite obvious therefore that a co- 
widow may deal with her life interest in 
any way she pleases, but her dealing cannot 
in any way affect the right of survivorship 


(1) 551 A 399; 111 Ind. Oas. 485; 50 W N 681; 
AIR 1928 PO 251; 28 L W378; 55M L J339; (1928 
M WN 758; 480 L J 405; 330 W N 39; 31 Bom, 
Rl; 28A LJ 1174; 10P L T 199(P O). 

@)UMIA 487; 9 W R23; 2 Suth. 1245 2 Sar, 387 
Œ 0). 
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of the other cowidow, Any dealing by a 
cowidow will be.valid during her lifetime 
and will not affect the interest of the 
surviving co-widow or the reversioner. Mr. 
Bose also lays some stress on the following 
passage quoted in the same decision: 

“The estate of two widows who take their hus- 
band’s property by inheritance is one gstate. The 
right of survivorship is so strong that the survivor 
takes the whole property to the exclusion even of 
daughters of the deceased widow. They are, therefore 
in the strict sense co-parceners, and between undivided 

` co parceners there can beno alienation by one without 
the consent of the other,” 

Mr. Bcse’s contention is that as the co- 
widows are spoken of as being co-parceners 
in this passage, neither of them can deal 
with the property except with the consent 
of the other, No doubt in the case of ordin- 
ary co-parceners in a Hindu family no one 
has any defined share over which he can 
have disposing power. The reason of that 
rule is that in a Hindu co-parcenary no one 
can predicate what his share is in the 
co-parcenary property. But this reasoning 
cannot apply to the case of co-widows 
because each of them has got a defined 
share, though their interest taken as a 
whole is regarded as an estate held in 
eceparcenary, According to the passage 
which I have quoted from Lord Salvesen’s 
judgment there can be no room for doubt 
that a co-widow can deal with her life 
interest, but not so as to prejudice the 
right of the survivour or a reversioner. The 
same principle is found to be laid down in 
Hari Narayan Jog V. VitaiKom Naru Paslae 
(3) in which it was held: 

“It is the right of each of the co-widows to enjoy 
her deceased husband’s property by partition inter 
se, both under the Mitakshara and the Mayukha, She 
can, therefore, assign her share to anyone she 
chooses; and if she has already obtained her share 
by partition, she can alienate that share. But in 
either case the assignment or alienation cannot take 
effect or have validity beyond her life-time. It is 
good as long as she lives; and, on her death, her 
interest inthe property ceases and the share goes 
to ine surviving co-widow or co-widows as the case 
may be. 


This to my mind represents the correct 
view of thelaw. The same view was also 
adopted in Durga Datt v, Gita (4) in which 
an alienee frcm a co-widow brought a suit 
for partition against the other widow. In 
that case the right of the plaintiff to obtain 
a partition was recognized, and it was held 
that “the rights of the plaintiffs shall only 
enure during the life time of their donor’, 
It was. also “Jaid down in the Full Bench 
decisicn of the Calcutta High Court in 
Janoki Nath Mukhopadhya v. Mothuranath 

(3) 31 B 560. 

(4)"33 oi 448; 9 Ind, Cas, 498; 8 A L J 220 
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Mukhopadhya (5) that 

“Where a Hindu governed by the Bengal School 
of Hindu Law dies intestate leaving two widowa 
his only heirs him surviving, either of those widows 
may sell her interest in her deceased husband's 
property, and the purchaser thereof is entitled to 
enforce a partition as againstthe other widow, the 
partition if decreed should be effected in such a 
way as would not be detrimental to the future in- 
terests of the reversioners.”” 

That was a case under the Bengal School 
of Hindu Law, but reading the deciston, it 
appears thatthe principle is applicable to 
cases governed by the Mitakshara law as 
well, because so far as co-widows are cons 
cerned each has a defined share in her 
husband’s estate, Mr, Bose also contends 
on the authority of the passage quoted 
above from Lord Salvesen’s judgment in 
Gauri Nath Kakaji v. Gaya Koer (1) that 
if a co-widow has at all any right to deal 
with her own life interest in her husband's 
estate she can exercise such right only 
after partiticn, and this right does not 
exist so long as the estate is undivided, 
But thereis nothing in the said passage to 
warrant this contention. It is also come- 
pletely negatived by the above cited Allahe 
abad decision Durga Dati v. Gita (4) which 
is directly in point. 
` It therefore follows that the deeds of 
surrender cannot be null and void. But 
they will not be valid beyond the lifetime 
of defendant No, 4 so as to affect the right 
of survivorship of plaintiff No.1. In other 
words, if plaintiff No, 1 survives defendant 
No. 4 the latter’s share will. revert to the 
former, The finding of the Courts below 
that the deeds of surrender were 
justified by necessity does not make any 
difference so far as plaintiff No. 1 is 
concerned, because it is not even suggested 
that her consent was taken to the transac- 
tions, In Sri Gajapati Radhamani Garu v. 
Maharani Sri Pusapati Alakarajeswari (6) 
which is referred to in Gauri Nath Kakaji 
v. Gaya Koer (1) it was held by their 
Lordships of the Judicial Oommittee that 

“a mortgage by a Hindu widow even for necessary 
purposes without the concurrence of her co-widow 
is not binding upon the joint estate which has descend- 
ed from their deceased husband so as to affect the 
interest of the co-widow™, 


Whether the deeds of surrender will be 
binding against the reversioner, being for 
legal necessity,. ts a question which does 
not properly arise now because it may so 
happen that of the two widows defendant 
No. 4 may bethe survivor in which case 
the position may perhaps be different. The 

(5) 9 C 5£0 (F B). Dr 
o% 19 I A184; 16 M 1; 6 Sar. 1; 17 Ind. Jur, 36 
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rights of plaintiff No. 2, therefore, need 
not be now determined. He has really 
no cause of action for the present suit. 

The question then arises whether the 
plaintiffs are entitled to any relief in this 
suit. Itis contended by Mr. 8.0. Mazume 
dar on behalf of the respondents that the 
only prayer sought in the plaint being that 
the deeds of surrender be declared to be 
null and void, the plaintiffs cannot obtain 
a declaration to the effect that they are not 
valid beyond the lifetime of defendant 
No.4, It is said that if such a case had 
been made out, the defendants would have 
taken an appropriate defence, that is to 
say, they could have pleaded that the deeds 
of surrender were executed with the con- 
currence of plaintiff No. 1. There is no 
force in this contention. “The plaintiffs 
challenged the deeds as null and void, and 
to meet this challenge whatever the defences 
were open might and ought to have been 
put forward. The challenge, so far as it 
came from plaintiff No. 1, could have been 
most effectively met by the plea that she 
gave her consent to the transaction, The 
plaintiffs no doubt asked for a larger relief; 
but if the Court finds they are entitled toa 
smaller relief involved in that larger one, 
there is no reason why the Court should not 
give that smaller relief. In my opinion the 
whole suit should not have been dismissed, 
but a declaration should have been given 
to the effect that the deeds of surrender 
will not be valid beyond the lifetime of 
defendant No. 4 so as to affect the right of 
survivorship of plaintiff No. 1, The ques- 
tion as to how far the deeds will be binding 
on plaintiff No. 2is left open. 

The next contention raised by Mr. Bose 
is that the disputed lands being raiyati 
holding governed by the Ohota Nag. 
Ten. Act, the deeds of surrender which 
amount to sale are invalid under the pros 
visions of s. 46 of the Ohota Nag. Ten. Act. 
Assuming that the transactions really 
amount to sale, the answer is that the 
question is not purely one of law, because 
to determine whether the case is governed 
by s. 46 of the Chota Nag, Ten, Act it 
must have to be found as a fact whether 
the disputed lands constitute raiyati hold- 
ing within the meaning. of that section, 
This question was not raised in either of 
the Courts below and cannot therefore be 
entertained in second appeal, 

In the result I would allow the appeal in 
part and decree the suit to the extent 
indicated above, In the circumstances the 
parties should bear their own costs. 
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Manohar Lail, J.—I agree. In my 
opinion it is impossible to sustain this 
appeal after the authoritative pronounce» 
ment of their Lordships of the Judicial 
Oommittes reported in Gauri Nath Kakaji 
v. Gaya Koer (1). I would only quote that 
passage in the judgment of Lord Salvesen 
(who delivered the judgment of their Lord- 
ships) which applies to the present case, 
While dealing with the rights of each coe 
widow, his Lordship observed : 

“Bach can deal as she pleases with her own life 
interest, but she cannot alienate any part of the 


corpus of theestate by gift or wil so as to prejudice 
the rights of the survivor or a future reversioner’. 


This is the only limitation on the power 
of alienation which each erwidow posses: 
ses. But it was argued that this passage 
should be interpreted to mean that this 
power exist in the coswidow only when she 
has obtained partition of separate portions 
of the property either by toe consent of 
her co-widow or through an order of the 
Court. I do not read the passage to 
mean as the argument suggests. Reliance 
was then placed upon the quotation from 
the well known decision in tha cisa of 
Bhugwandzen Doobey v, Muyne Baee (2) 
But in that case, as his Lordship pointed 
out at p.404in 55 LA.[Gauri Nath Kakaji v. 
Gaya Koer(1)] a division had been effected 
by the Court between the two widows, 
and the argument was that such division 
having besn acquiesced in, the estate of 
the one widow became a divided and 
saparate estate which she was coupatent to 
leave to whomsosver sh3 pleased, „This 
contention was cverruled by tha Privy 
Oouacil, Sir James Oolvile observing: 

“The esteto of two widows who take their husband’s 
property by inheritance is one estate, The right of 
survivorship is so strong that the survivor takes the 
whole property to the exclusion even of daughters 
of the deceased widow. They are, therefore, in the 
strict sense co-parceners, and between undivided 
Co-parceners there can be no alienation by ons with- 
out the consent of the other.” 

Reliance was sirongly plaved upon this 
passage. As my learned brother has pointed 
out, this passage must be read in tue light 
of the contention raised at the tims, nanaly, 
that each widow was competent to leave 
her share iu the estate to whomsoever she 
pleased, 

Ihe vice in the argument of the appel- 
lants is in treating the co-widows as either 
joint tenants or coparveners Batin truth 
the status of the co-widows is a peculiar 
status koown to Hindu Law oniy and it is 
a mistake to apply thereto tha notions of” 
English Law; for instance. As I pointed 
out to the learned Advozate for tag appel- 
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lants in the course of the argument, the 
co:-widows do not become full owners even 
after partition (unlike the mele co-parceners 
in the strict sense). Again their shares 
are always well defined and can be predicat- 
ed unlike the ordinary co-parcenery—their 
shares never decrease. 

For these reasons I agree thatethe appeal 
be disposed of in the manner directed by 
my learned brother. 


£. Order accordingly. 





ALLAHABAD HIGH COURT 

Oj vil Revision No. 501 of 1938 
November 28, 1939 
RacauPat SINGG, J. 

Frau MANSA RAM AND SONS—PLAINTIFE 
— APPLICANT 
versus 
HIRA LALSANON AND ANOTHER— 


Dsgrenpanrs—Oprrositg Party 

Limitation Act (IX of 1908), Art. 85—Mutual, 
current and open account—Testa stated—Civil Pro- 
cedure Code (Act V of 1908), O. I, r, 9—Sutt against 
firm—Outgoing partners not impleaded—Sutt, if bad 
for non-joinder. 

The real test in finding out whether a case is 
governed by Art. 85, Lim, Act, is to find out whe- 
ther the balance was shifting in favour of one party 
or the other. If that is the case and it is possible 
that one day the plaintiff can say that defendant 
owes him a certain amount and on another day the 
defendant can say that the plaintiff is indebted to 
him then clearly it is a case of mutual, current and 
open account. For determining the question of 
mutuality, it is not necessary that there must be a 
large number of transactions between the parties, 
The only thing that is tobe seen is whether owing 
to the transactions between the parties each party 
could say to the other during the continuance of the 
account that ‘you are indebted to me’ this day hav- 
ing regard to the nature of the accounts, There 
should be two sets of transactions. In one set one 
party should hold the position of a creditor and the 
other a debtor; and in the other set the position 
should be reversed, i 

Consequently where a person deposits a certain 
amount in current account with a bank and then 
makes an overdraft of a larger amount which is 
allowed on account of his current account and exe- 
cutes a promissory note and a receipt in lieu of the 
overdraft, the transaction comes within the purview 
of Art. 85. 

[Case-law relied on.] 

The liability ofall the partners in the firm is joint 
and several and if some of the partners go out and 
if the plaintiff does not seek any relief against them 
his case is not weakened as against the other de- 
fendants who have been sued. Suit against the re- 
maining partners, therefore, cannot fail because of 
non-joinder of the parties, 


. O. Rev, against an order of the. Judge, 
Small Cause Court, Dehra Dun, dated Sep- 
tember 27, 1938. 
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Mr. G. S. Pathak, for the Applicant. 

Mr, S. N. Katju, for the Opposite Party. 

Order.—The plaintiff firm Mansa Ram 
and Sons instituted a suit against Hira 
Lal Sanon and Daulat Ram Sanon in the 
Court of Small Causes at Dehra Dun to 
recover a sum of Rs. 931-80. The plaintiff 
firm carry on business as bankers, and it 
was alleged by them that according to the 
account between the parties the eabove 
mentioned sum was due to them from the 
defendants. The learned Judge of the 
Court below has held that the suit was not 
within limitation and has therefore dismiss- 
edit. The plaintiff firm has come up in 
revision tothis Court, The plaintiff pleads 
ed that the account between the parties 
was open, mutual and current and therefore 
the suit wasegoverned by Art. 85, Lim. 
Act, The defendants denied that the 
account between them and the plaintiff was 
open, mutual and current. The learned 
Judge of the Court below held that if it be 
found that the account between the parties 
was open, mutual and current then the suit 
would be within limitation. This is the 
principal question which has been argued 
before me. 

The legal proposition has been correctly 
stated by the learned Judge when he says 
in his judgment that when the balances are 
sometimes against and sometimes in favour 
of the defendant, it may be called a mutual, 
open and current account. The learned 
Judge was of opinion that the account of 
the defendants with the plaintiff from a, 
perusal of the accounts did not fall within 
the definition of mutual, open and current 
account. The case has been very well 
argued before me on both sides. After a 
consideration of the nature of the accounts 
between the parties I have arrived at the 
conclusion that the view taken by the 
learned Judge of the Oourt below cannot _ 
be sustained. 

The pass bock of the defendants show 
that on June 10, 1930, they (four partners 
owning the firm styled Sanon Brothers) 
opened an account with the plaintiff Bank 
and deposited asum of Rs, 500. It appears 
that up to December 29, 1931, the defen- 
dants had always a credit balance. After 
that date there was a debit balance against. 
the defendants. On December 29, 1931, the 
defendants executed a promissory note and 
a Yeceipt in favour of the plaintiff under 
which they borrowed a sum of Rs. 5,000. 
and withdrew this amount on the same date. 
The mistake made by the learned Judge is 
that he has treated the case as one in which 
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the account between the parties opened on 
“the date of this loan of Rs. 5,000. This 
is not correct. The account between the 
parties had started in 1931 when the de- 
fendants deposited asum of Rs. 500 with 
the plaintiff Bank. That account was 
never closed. There is no evidence to show 
that that account was closed. The fact that 
when the account was opened in 1931, 
there were four partners of the defendant 
firm and later on there were two or only 
one proprietor does not make the slightest 
difference to the nature of tke accounts 
between the parties, If four persons cone 
tinued to be partners the plaintiff's remedy 
would be against all. But if the number 
decreased then the suit would be only 
against those who owned the firm at the 
time the suit was instituted. According to 
the test mentioned by the learned Judge 
of the Court below the account between the 
parties was open, mutual and current, The 
balance when the accounts opened was in 
favour of the defendants. Later on, the 
balance went against them. 

Learned Counsel for the defendants has 
relied on the case in Ramdhan v. Dos 
. Mohammad Khan (1), I think that the 
-facts of that case were different. The 
learned Judges who decided that case, 
after going through the state of accounts, 
cametoa definite finding that the dealings 
between the plaintiff and Dost Muhammad 
Khan were of simple money loans as 
between creditors and debtors and the 
account was not mutual in any sense of the 
“term. Another case cited by learned Coun- 
sel for the defendants was Puttu Lal 
Kunji Lal v. Jagan Nath (2). In that case 
also the finding was that there was never 
a possibility of balance standing in favour 
of the defendant and therefore it could 
not be said that there were mutual 
dealings. 

On behalf of the plaintiff applicant, 
learned Counsel for the plaintiff has placed 
reliance on Punjab United Bank Lid. v. 
Mohammad Hussain (3), Kushalo v. Behari 
Lal (4) (at p. 526) and Gopi Nath v. 
Chameli (5). On a perusal of the rulings 
cited on both sides, it is clear that the 
real test in finding out whether a case is 

(1) A I R1931 Lah. 241; 134 Ind, Oas. 513; 12 L 
420; 32 P L R 954; Ind, Rul. (L931) Lah. 945. 

(2) (1935) A L J 33; 155 Ind. Oas, 44; AIR 1935 
All. 53; 7 R A 863. 

(3) AIR 1934 Lah, 358; 152 Ind. Oas. 626; 15 L 
652; 36 PL R 325; 7 R L 300. 

(4) 3 A 523 (526), 

(5) (1938) A L J 773;177 Ind. Oas, 815; A IR 1938 
All. 5083 11 R A 223; 1938 A L R781; I L R938) All, 
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governed by Art, 85, Lim. Act, is to find 
out whether the balance was shifting in 
favour of one party or the other. If that 
isthe case and itis possible that one day 
the plaintiff can say that defendant owes 
him a certain amount and on anotber day 
the defendant can say thatthe plaintiff is 
indebted to him then clearly it is a case 
of mutual,’ current and open, account. It 
appears to me that if that test is applied 
tothe case before me it becomes clear 
that the caseis one of open current and 
mutual account. As I have already stated, 
at first the defendants deposited a sum of 
money with the plaintiff. The plaintiff be- 
came a debtor to the defendents. Later 
on the defendants borrowed a large sum 
of money from the plaintiff and so the 
defendants became debtors, For determin- 
ing the question of mutuality, it is not 
necessary that there must be a large 
number of transactions betweer the parties, 
The only thing that is to be seen is whe- 
ther owing to the transactions between the 
Parties each party could say to the other 
during the continuance of the account that 
‘you areindebted to me’ this day having 
regard to the nature of the accounts. 
There should be two sets of transactions. 
In one set one party should held the 
position of a creditor and the other a debtor; 
and in the other set the positicn should 
be reversed. In the case before me we 
find that when the accounts opened the 
plaintiff's position was that of a debtor. 
The defendants deposited a sum of money 
with the plaintiff Bank and tothe extent of. 
the money deposited the plaintiff's position 
was that of a debtor. That position con- 
tinued till the date on which the defen- 
dants executed the promissory note anda 
receipt and from that date the plaintiff 
Bank became the creditor and the defen- 
dants became the debtors. The receipt 
which the defendants executed on Decem- 
ber 29, 1931, along with the promissory note 
isa very important document in favour of 
the plaintiff's contention. The receipt is 
as follows : 

~ “Received from Messrs. Mansa Ram & Sons, 
Bankers, Mussoorie, a sum of Rs. 5,000 only being 
the amount of our pro-note of debt by overdraft to 
be allowed on our current account.” 


The receipt makes it clear thatthe defen- 
dants admit that they have a current 
account with the plaintiff and the overdraft 
of Rs. 5,000 has been allowed ° on account 
of that current account. The position there- 
fore was that the plaintiff was at first a 
debtor of the defendants because the de- 
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fendants had deposited a certain amount 
of money and later on the defendants 
became the debtors. The important quese 
tion to be borne in mind is tht it was 
during the continuance of open and current 
account which was already in existence and 
which had not been closed, that as soon as 
the defendants borrowed money immediately 
the account standing between the parties 
which might have been only open and 


current account became also mutual 
account. In other words, it became an 
account in which the balance was shifted 


from one side to the other sometimes in 
favour of the plaintifi and sometimes 
against the plaintiff. In these circume 
stances [am clearly of opinion that the 
account between the parties is open, cur- 
rent and mutual and therefore the case is 
governed by Art, 85, Lim. Act, and was 
within limitation. 

The plaintiff bad made an attempt in the 
Court below to prove that there had been 
an acknowledgment of liability because 
of a certain payment of a sum of Rs. 21, 
As regards that matter, I am in entire 
agreement with the view taken by the Court 
below that it is not an acknowledgment 
which would save limitation. But that 
question loses all its importance in view 
of my finding that the snit is governed by 
Art. 85, Lim. Act. The learned Judge of 
the Court below has held that the suit was 
bad for non-joinder but I do not think that 
that point affects the case es against the 
defendants. It is possible that at the time 
when the accounts started there were two 
other persons who were partners in the firm 
of Sanon & Brothers. If all those persons 
had remained partners, they would have 
been all liable for the payment of the debt 
due. Butastwo of them ceased to be 
members the plaintiff has not sued them. 
The liability of all the partners in the 

` firm was joint and several and if some of 
the pariners go out and if the plaintiff 
does not seek any relief against them his 
case is not weakened as against the other 
defendants who have been sued. No suit 
can fail because of non-joinder of the 
parties. The question which the Court has 
to see is whether relief can be granted in 
view ofthe pleadings of the parties as 
against the ‘defendants who are on the 
record. In the present case, in my opinion, 
the plaintiff firm is entitled toa decree 
against the two defendants. 

The result is that the revision application 
of the plaintiff is allowed, the decree of the 
Court below dismissing the plaintifi’s suit 
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against the defendants is reversed and the 
case is sent back tothe Court below witt 
directions that it shall be re-admitted ant 
then after a finding has been given on the 
last issueit will be disposed of according 
tolaw. The plaintiff-applicants will ge" 


their costs from the defendants in thie 
Court, f 
D. Application allowed. 


MADRAS HIGH COURT 
Criminal Revision Oase No: 1094 of 1939 
Criminal Revision Petition No. 1029 of 193% 
February 22, 1940 
LAKSHMANA Rao, J. 
KALLUMATAM GURUBASAYYA— 
gA@ousep ~PETITIONER 


versus 
SANNA SETRA SIDDALINGAPPA— 
ComMPpLaINnaNT—RESPONDENT 

Penal Code (Act XLV of 1880), ss. 193, 499-—-O7fence 
under s. 193—Complaint by Court necessary—Provi- 
sion of law cannot be evaded by filing complaint fo» 
defamation. 

A complaint by the Court is necessary for » 
prosecution for an offence under s. 193, I. P. O., ano 
the parties cannot bo permitted to evade that pro 
vision of law by filing a complaint of defama 
tion. 


Or. R. Oase and Or. R.P. praying the High 


Court to quash the charge framed againss 


the petitioner herein in O, O. No. 60 of 
1939. 


Mr. A. Bhujanga Rao, for the Petitioner. 
The Public Prosecutor on behalf of the 
Crown. 


Mr. A. Gopalacharlu, for the Respondent, 


Order.—The complaint is founded on am 
allegation in a plaint in a suit for partitiom 
and recovery of the share of the vendor of the 
accused in the family properties and if the 
allegation is false the cffence would be one 
under s. 193, IL P. ©. A complaint by the 
Court is necessary for a prosecution for am 
offence under s. 193, I. P. O., and the parties 
cannot be permitted to evade that provi 
sion of law by filing a complaint of defa. 
mation. In this view it is unnecessary tc 
consider whether a prosecuticn at this stage 
is not an abuse of the process of the Cours 
and the charge ig quashed. 


N.B, Charge quashed, 
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BOMBAY HIGH COURT 
Second Appeal No. 475 of 1937 
February 8, 1910 
: Beaumont, O. J. AND SEN, J. 
ABDUL MAJID AND otargs—DsrenDaNnts 
— A PPELLANTS 


versus 
SHAMSHERALI FAKRUDDIN— 
Prarntiry —RBSPONDENT. 

Succession Act (XXXIX of 1925), a 214—Applica- 
bility tohere creditor died pending suit started by him 
and his legal representatives were brought on record 
under O, XXII, Civil Procedure Code (Act V of 1908) 
—Necessity of obtaining succession certificate, if can 
be waived Omission to obtain succession certificate, 
whether renderg decree nullity. 

It is wrong to contend that s. 214, Succession Act, 
does not apply where the suit was originally in- 
stituted by the creditor himself, but only applies 
where it is instituted by his legal representative. 
The section applies even where the suit was started 
by & creditor who died pending the suit, and his 
legal representatives were brought on record under 
O. XXII, Civil P. 0. 

The necessity for obtaining a succession certificate 
cannot be waived by the parties. The obligation is 
not merely one in favour of the debtor; it benefits 
also those interested in the deceased’s estate by 
requiring that moneys forming part of the estate 
shall only be paid to a person who has been con- 
sidered suitable for the grant of a succession certi- 

cate. 

The provisions of s. 214, Succession Act, are no 
more peremptory than the provisions of s. 35, Stamp 
Act, or s. 49, Regis, Act, which forbid the Court to 
receive certain documents in evidence. If the Court 
does, in breach of those provisions, improperly 
receive documents in evidence, that is an error which 
can be corrected in appeal, but it doesnot render the 
decree a nullity. Inthe same way the omission to 
obtain a succession certificate is good ground of 
appeal, but if the decree is not appealed from, it re- 
mains a valid decree and cannot bo regarded asa 
nullity. 


8. A. against a decision of the District 
Judge, Dhulia, in Appeal No. 135 of 1933. 


Mr. I. I. Chundrigar for Mr. M. E. Patel, 
for the Appellants, 
Mr. M. G. Chitale, for Respondent No. 2. 


Beaumont, C. J.—Thisis asecond appeal 
against a decision of the District Judge of 
West Khandesh. The plaintiff sued to have 
it declared that the decree obtained by the 
defendants in Suit No. 579 of 1932 was ob- 
tained by fraud and was not binding on the 
plaintiffs. The issue of fraud was decided 
against the plaintiffs. But a second point 
was taken in the plaint that the decree 
should be declared nvfll and void on the 
ground that no succession certificate was 
produced. The learned Subordinate Judge 
dismissed the suit. He was of opinion that 
although no succession certificate was pro- 
duced, that was a mere irregularity which 
did not vitiate the decree, and he also ex- 
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pressed the opinion that the necessity fora 
succession certificate, being for the benefit 
of the debtor, could be waived. The decree, 
which is sought to be set aside, was a decree 
for money, and was a consent decree, In 
appeal the learned District Judge reversed 
the judgment of the trial Court on the 


` ground that the omission to obtain a suc- 


cession céttificate was an illegality which 
Vitiated the judgment, and he madea de- 
claration that the decree was nullity and 
was not binding on the defendants, 

Section 214, Succession Act, 1925, pro- 
vides that no Oourt shall pass a decree 
against a -debtor of a deceased person for 
payment of his debt toa person claiming on 
succession to be entitled to the effects of the 
deceased person or to any part thereof, 
except on the production, by the person so 
claiming, of, amongst other things, a suce 
cession certificate. In this case the suit was 
started by a creditor who died pending the 
suit, and his legal representatives were 
brought on record under O. XXII, Oivil P. 
3., but a succession certificate was admitted- 
ly not obtained. 

The first poini argued by Mr. Chundrigar 
for the appellants is that s. 214, Succession 
Act, does not apply where the suit was 
originally instituted by the creditor himself, 
but only applies where it is instituted by 
his legal representative. He says that the 
position of a ereditor-plaintiff dying in a 
pending suit has to be dealt with under 
O. XXII. In my opinion, there is no substan- 
ce whateverin that argument. Where a 
plaintiff dies his legal representatives have 
to be brought on record under the provisions 
of O. XXII, and if that is not done, the 
suit abates. But s. 214, Succession Act, 
comes into operation only when the Court is 
called upon to pass a decree; on that date 
there must be a succession certilicate, otber- 
wise the plaintiff is not entitled to judgment, 
and J can see no force in the argument that 
that construction of s, 214, which is in accor- 
dance with the plain language of the sece 
tion, is inconsistent with the provisions of 
O. XXII, r. 5 which enable a Court to decis 
ed who are the legal representatives, That 
has nothing to do with the obtaining of a 
succession certificate in the particular type 
of suit which is referred to in s. 214. 

The next pointtaken is that, assuming 
that there should have been a succession 
certificate, the omission to obtain one did 
not affect the jurisdiction of the Court and 
did not render the decree a nullity. I am 
not prepared to go as far as the learnéd 
trial Judge in saying that the necessity for 
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obtaining a succession certificate: can be 


waived by the parties. The obligation is 
not merely one in favour of the debtor; it 
benefits also those interested in the de- 
ceased's estate by requiring that moneys 
forming part of the estate shall only be 
paid toa person whohas been considered 
suitable for the grant of a succession certi- 
ficate. But I am not prepared to agree with 
the learned District Judge's view that the 
omisgion to obtain a certificate renders the 
decree a nullity. In effect s. 214, Succession 
Act, requires the Judge to insist upon cer- 
tain evidence in support of the plaintiff's 
claim before passing a decree, but the 
omission to obtain such evidence cannot, in 
my opinion, affect the jurisdiction of the 
Oourt to try the suit, The provisions of 
8, 214, Succession Act, areno more perempte 
ory than the provisions of s, 35, Stamp Act, 
or s, 49, Regis. Act, which forbid the Court 
to receive certain documents in evidence. If 
the Oourt does, in breach of those provi- 
sions, Improperly receive documents in evi- 
dence, that is an error which can be core 
rected in appeal, but it does not render the 
decree a nullity, In the same way the omis- 
sion to obtain a succession certificate is good 
ground of appeal, but if the decree is not 
appealed from,in my opinion it remains a 
valid decree and cannot be Tegarded as a 
nullity, 

In the present case the decree no doubt 
wasa consent decree and therefore not 
appealable, and the learned J udge ought to 
have refused to pass a consent decree in 
the terms asked for unless a succession cer- 
tificate was produced. That was decided by 
this Court in Santaji Khanderao v. Ravji, (1) 
but Iam unable to agree with the learned 
District Judge that the omission of the 
learned trial Judge to insist upon proper 
evidence renders his judgment a nullity. 
Even if we had been prepared to make a 
declaration that the decree passed was a 
nullity, the only result would have been 
that the case would have had to go back to 
the original Court which passed the decree 
in order thatit might passa valid decree, 
because the suit being before it and the 
| Court having jurisdiction, the Court was 
bound fo pass a decree and not pass some- 
thing which was a nullity. As the plaintiffs 
could obtain & succession certificate before 
the suit reached the trial Court, the ap- 
pellants would not gain much by a declara» 
tion that the decree was a nullity. How- 
ever, in my cpinicn, they are not entitled 
to’ such a declaration. The appeal, there» 

(1) 15 B 105, 
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` fore, must be allowed and the suit dismissed. 


with costs throughout. 
Sen, J.—I agree. 
S. Appeal allowed, 


peaa 


MADRAS HIGH COURT 
Criminal Appeal No, 686 of 1939 
March 5, 1940 $ 
Buen AND Lagsamana Rao, JJ. | 
Tus PUBLIC PROSECUTOR —APPELLANT 
versus ‘ 
RAMASWAMI NADAR—Agousep— 
RESPONDENT 
Penal Code (Act XLV of 1860), ss. 302, 326, 300, 
illus. (c)\—Victim's leg severed close below knee— 
Man dying from loss of blood— Offence committed. 
Everybody knows that if a man’s leg is severed 
close below the knee, the man must die from loss 
of blood in a very short time, unless some skilful 
person appears, who can stop the arterial bleeding. 
It is not possible for a person who inflicta an in- 
jury like this to saythat he did not intend to cut 
the arteries or to cause the man to bleed to death. 
The case is very different from the frequent case of 
stabbing with a knife or dagger. If aman armed 
with a knife or dagger stabs another in the armor 
in the leg, itcan generally be urged on his behalf 
that he was not trying to kill, and that he was 
trying to inflict such bodily injury as sufficient in 
the ordinary course of nature to cause death. An 
ordinary person is not presumed to know the pre- 
cise location of the arteries in the human lives. If, 
therefore, a stab with a knife or dagger aimed at 
an armor a leg, severs an arterie and the injured 
man dies asa result, it may be quite reasonable to 
argue that the offence is not one of culpable homi- 
cide and that the assailant can only be presumed 
to have intended to cause hurt, or grevious hurt 
with a dangerous weapon. The case is quite differ- 
ent when a weapon like a sword is used in order 
to chop off or to hack ata limp. The person who 
uses the sword or aruval chopping ab an arm or a 
leg, and by so doing severs the arteries of the arm 
or the leg, must know that he is inflicting an in- 
jury which in the ordinary course of nature is 
sufficient to cause death. The offence is clearly one 
or murder. 


Or. A. against the acquittal of the afore- 
said respondent (accused) by the Sessions 
Judge of Ramnad Division in Sessions Case 
No, 83 of 1939. 


Mr. R. Sadasivam Pillai, for the Respon- 
dent (Accused), 


Judgment.—This is an appeal by the 
Provincial Govt. fromthe decision of the 
learned Sessions Jidge of Ramnad in S. 
O. No. 83 of 1939. The respondent 
Ramaswami Nadar was tried on a charge 
of murder. The learned Sessions Judge 
convicted him under s. 326 I.P. O. and 
sentenced him to rigorous imprisonment 
for five years. The learned Public 
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Prosecutor contends that the facts establish- 
ed constitute the offence of murder, 

The respondent did not appeal from his 
conviction under s. 326,I. P. C. and the 
learned Counsel who has appeared for 
him in this Court has not attempted to 
show that the learned Sessions Judge's 
findings of fact are wrong. 

The evidence recorded by the learned 
Sessions Judge show that there was some 
enmity between the respondent and one 
Periana Nadar, arising partly out of 
gambling with cards and partly out of the 
association of Periana Nadar with the 
respondent's. wife. On August 5, 1939, 
about 11-30 a. m, the respondent attacked 


Periana Nadar with a weapon which is 


described as “Patta knife” or “Gin knife.” 
One witness, P. W. No. 8, says that it was 
“something like a sword.” P. W. No. 7 
says that the blade was about two cubits 
long. The respondent himself in a con- 
fession which he made to the talug 
Magistrate on August 10 described it 
as a piece of iron bar. He also used the 
description “Patta”. With this weapon 
the reepondent inflicted nine wounds on 
Periana Nadar (1) an incised wound 
across the back of the right elbo exposing 
the bones of the joint, (2) an incised wound 
on the palm of the right hand (3) and 
an incised wound in the middle of the 
right forearm (4) an incised wound on 
the back. the left foot, (the lower portion, 
the Doctor says was hanging down) (5) an 
incised wound ever the left heel (6) an incised 
wound 4 inches long, 2 inches wide and 
2 inches deep across the back of the left 
knee, cutting all the blood vessels, 
arteries veins as well as nerves (7) the 
left thumb was cut and was handing down. 
(8) the left index finger was split into 
two and (9) a contusion on the tip of the 
left middle finger. The Doctor, P. W. 
No. 1, who made the post mortem examination, 
says that the cut across the back ofthe 
knee served the popliteal arteries and the 
veins, and he says “the injuries to such 
arteries are necessarily fatal.” He goes 
on to say “it is nota fatal or vital part.” 
The learned Sessions Judge appears to 
have been very gravely mislead by this 
remark, The Doctor was simply contradicting 
himself when he said fo one breath that 
the injury was fatal and in the next that 
it was not an injury in a fatal or vital 
part. If the injury is necessarily fatal, it 
is obvious thatthe partof the body upon 
which it has been inflicted is a vital part. 
The real question for decision is, what 
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was the respondent trying to do when he 
inflicted all these injuries upon Perians 
Nadar, or in other words what was his 
intention. The learned Sessions Judge 
appears to think that his intention was 
only to maim the man. If by that the 
learned Sessions Judge means that the 
respondent was trying to chop off the 
man’s leg, that is possibly correct. But if that 
be so, the respondent must he beld to have 
intended to cause bodily injury which is 
sufficient in the ordinary course of nature 
to canse death. Everybody knows that if a 
man’s leg is severed close below the knee, 
the man must die from loss of blood in 
a very short time, unless some skilful 
persons appears, who can stop the arterial 
bleeding. The cut described by the Doctor 
as the 6th injury was 4 inches long, 2 
inches deep, and gaping 2 inches wide. 
It is clear that it had cut across practically 
the whole of the muscular structures of 
the leg. It is not possible for a person 
who inflicts an injury like this to say that 
he did not intend to cut the arteries or 
to’ cause the man to bleed to death. The 
case is very different from the frequent 
case of stabbing with a knife or dagger. 
Tf a man armed with a knife or dagger 
stabs another in the arm orin the leg, it 
can generally be urged on his behalf that 
he was not trying to kill, and that he was 
trying to inflict such bodily injury as 
sufficient in the ordinary course of nature 
to cause death. An ordinary person 
is not presumed to know the precise 
location of the arteries in the human 
lives. If therefore a stab witha knife or 
dagger aimed at an arm or a leg, severs 
an arterie and the injured man dies asa 
result, it may be quite reasonable to argue 
that the offence is not one of culpable 
homicide and that the assailant can only 
be presumed to have intended to cause 
hurt, or grevious hurt, with a dangerous 
weapon. The case is quite different when 
a weapon like a sword is usedin order 
to chop off or to hack at a limb. The 
person who uses the sword or aruval 
chopping at an arm or a leg,and by so 
doing severs the arteries of the arm or 
the leg, must know that he is inflicting 
an injury which in the ordinary course of 
nature is sufficient to cause death. The 
offence is clearly one of murder. Ses 
illustration (e) to s. 300, I. P. O. 38 
Accordingly we set aside the conviction 
for an offence under s. 326, I P. C. and the 
sentence of 5 years’ rigorous imprisonment. 
We convict the respondent forthe offence 
® 
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of murder with which he was charged and 
we sentence him to transporation for life. 


N.-D. Order according ly. 


PATNA HIGH COURT. 
Testamentary Mase No. 1 of 1939 
August 9, 1940 
Hareizs O. J. AND Fazan ALI, J, 

In the goods of Tan ESTATE or Mrs. ELSIE 

AUGUSTA BLACK 
Me. R.S. SINHA ApvcoaTS PRACTISING IN 
THE Hiau Court or JupicaTurg AT PATNA— 
PETITIONER 
versus 
Miss. SALENA HECTOR— 
Opposttr Party 

Succession Act (XXXIX of 1925), s. 283(1) (c)— 
Person having interest in estate of deceased— 
Mere creditor of estate, whether such person—If can 
oppose grant of probate—Whether creditor by merely 
alleging that will ia forgery becomes person interested 
in estate of deceased —Precedenta—English decisions, 
when helpful. 

Harries, C. J.—Whether or not a person can 
oppose the grant of probate depends entirely upon 
whether he has or has not an interest in the estate 
of the deceased. A mere creditor of the estate 
cannot oppose the grant of probate, because 
hehas no interest in the estate of the deceased 
person. A creditor is entitled tobe paid his debt 
from the estate whether the deceased has left 8 will 
or not. The creditor may be a person who might 
suffer as a result of the forgery or fraud; but a person 
who may snffer does not necessarily mean a person 
who actually has an interest in the testator's estate, 
A creditor by merely alleging that some of the 
debts mentioned inthe will are not genuine, does 
not thereby become a person interested in the 
estate of the deceased. If willis proved, he would 
not by that fact alone be materially affected; but 
even if he is, that would not in itself establish that he 
has an interest in the estate, He has therefore no 
tight to object to the granting of probate in common 
form. [p. 363, col. 1; p 365, col, 1) 

[Oass-law discussed. ] 

Fazl Ali, J—The test of what constitutes a 
sufficient interest to entitle any particular person to 
be made 8 party, is this, that any person has a 
sufficient interest who can show that he is entitled 
to maintain a suit in respect cf the property over 
which the probate would have effect under the 
provisione of 8, 242 of the Succession Act, therefore, 
a simple creditor, who is entitled to maintain merely 
8 suit to recover his money and cannot maintain a 
suit in respect ofthe property of the testator can- 
not ordinarily object to the grant of probate. The 
interest, which entitles a person to object to the 
grant of probate, must be an interest in the estate 
and not merely an interest in the result of the 
probate proceedings or “interest” in any remote 
sense of the term. [p. 385, col. 2.3 

Quere.—It is very doubtful whether a creditor 
by merely alleging that a willis a forgery or that 
the named executor is acting fraudulently becomes 
a. person who has an interest in the estate of the 
deceased. [p. 365, col. 1,] 

When there are clear English authorities dealing 
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with the question whether a ereditor has or has not 
an interest in the estate, such authorities are helpful 
when precisely the same question has to ba answered 
in India [p. 363, col. 2.) 


Messrs. K. K. Banarji and R. S, Sinha, 
for the Petitioner. 


Mr. H. R. Kazimi, for the Opposite 
Party. 


Harries, C. J.—This is an appligation 
by Mr. R. 8. Sinha, an Advocate of this 
Court, to prove the will of one Mrs. Elsie 
Augusta Black in common form. 

On December 12, 1937, it is alleged that 
the testatrix executed the will in question 
and on December 29, 1437, she died The 


‘will names Mr. Sinha and Miss Salena 


Hector as executor and executrix, but Mise 
Salene Hector,so far from joining in thie 
application for probate in common form 
has objected toit. She has also entered 
a caveat inthe proceedings. The execu- 
tor, Mr. Sinha, has raised a preliminary 
point that Miss Salena Hector has no 
right to oppose these proceedings on the 
ground that she is not interested in the 
estate. As Ihave stated,sbeis named as 
an executrix in the will; but as executrix 
ste could only put forward the will and 
not oppose it. Miss Salena Hector, it is 
said, is alsoa creditor of the estate, and- 
Mr, Kazimi who has appeared for her has 
conceded that he cannot object to pro- 
bate on the ground that Miss Hector is a 
named executrix, but he has contended 
that he can object to probate in common 
form on behalf of Miss Hector as a creditor 
of the estate. 

It appears that the testatrix was a legatee 
under her sister's will, and atone time it 
appears to have been thought that the 
testatrix would have obtained a very sub- 
stantial sum under that will. On the death 
of the testatriz’s sister proceedings connecte 
ed with her will took place in the Oal- 
cutta High Court, The result of those 
proceedings was that the testatrix was 
entitled only to Rs. 2,051-2-5 instead of 
what was thought to be a legacy of alakh 
of rupees. When the testatrix made her 
will itis suggested that she was under the 
impression that she would have a considere 
able amount of money to dispose of; but 
owing to the mannér in which the litigation 
in Osleutta ended it now transpires that 
her estate is insolvent and that the money 
in hand is not sufficient to pay the debts, 
some of which are mentioned in the will. 

The executor, Mr. R. S. Sinha, is said to 
be a creditor of the estate to the extent of 
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Rs. 4,000, whereas Miss Balena Hector is a 
creditor to the extent of Rs. 750 together 
with interest making a total of about 
Rs. 1,100. It is clear that the estate cannot 
pay all the debts, andit is suggested by 
Miss Hector in these proceedings that the 
debt of Rs, 4,000 said to be due to Mr. 
Sinha is nota genuine debt, Consequent- 
ly Miss Hector contends that if probate 
of this will be granted, her chances of ob: 
taining the money due to her will be grave- 
ly prejudiced. On her behalf it has been 
urged that if probate is granted to Mr. 
Sinha, he will, as executor, readily acknow- 
ledge that money was due tohim from the 
estate as a creditor and claim to share 
rateably with the other creditors. Thus 
what Miss Hector will obtain will be very 
rauch less than she would ,otherwise obtain, 

Mr, K. K. Banarji on behalf of Mr. Sinha 
the executor, has contended that Miss 
Hectcr has no right whatsoever to oppose 
these proceedings. Itis conceded that she 
has no right as a named executrix; but it 
has been strongly urged by Mr. Kazimi that 
as a creditor of the estate she is entitled to 
opose the grant of probate. 

It is clear from the terms of s, 283 (1) (c), 
Indian Succession Act, 1925 that all persons 
claiming to have any interest in the estate 
of the deceased must receive citations and 
a person having an interest in the estate 
of the deceased can oppose the grant of 
probate of a will. Whether or not a person 
can oppose the grant of. probate depends 
entirely upon whether Le bas or has not 
an interest in the estate of the deceased: 
Such is the law in England, and it is clear 
from the English anthorities that a mere 
creditor of the estate cannot oppose the 
grant of probate. This was laid down in 
the case of Menzies v. Pulbrook and Ker (1), 
In that case Sir Herbert Jenner considered 
at length all the relevant authorities and the 
practice of the Court of Probate and came 
to the conclusion that a creditor had ro 
right in England to oppose the grant of 
probate because he had no interest in the 
estate of the deceased person, A creditor 
is entitled to be paid his debt from the 
estate whether the deceased has left a 
will or not. If there is a will, the executor 
must pay the debt before he proceeds to 
distribute the estate amongst the benefi- 
ciaries. Inthe same way in the case of an 
intestacy the administrator must pay the 
debt before distributing the estate amongst 
the next of kin. The case of Menzies v. 
Pulbrook and Ker (1) is still regarded as 

(1) 2 Curt 846; 163 E R 605, 
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good law in England and has never been: 
questioned in any English case or by any 
text book writers. 

This case, of course, cannot be decided 
on English authorities because the Court 
has to construe the Indian Succession Act. 
However, when there are clear English 
authorities dealing with the question whee 
ther a creditor has or has not an interest 
in the estate, such authorities are helpful 
when precisely the same question has to be 
answered in India. As I have stated, what 
determines the question as to whéthera 
person can or cannot object to a probate 
is whether he has orhe has not an ine 
terest in the estate, Thesame point really 
has to be decided both in England and in 
India. 

The English case of Menzies v. Pulbrook 
and Ker (1) has been followed in this. 
country inthe case of Rahamatullah Sahib 
v. Rama Rao (2). In thatcase it was laid 
down that in a suit brought to obtain 
probate of a will the defendant, before he 
can contest the will, must show that he has 
some interest in the testator’s estate, The 
fact of being a legatee under the will, ora 
creditor of the testator does not amount 
tosuch aninterest. But proof of a former 
will of the testator in which the defendant 
is interested is a sufficient interest to contest 
the willset up. In that case Menzies v. 
eee and Ker (1) is cited with appro-- 
val. 

In India attempts have also been made 
to show that the creditor of an heir of the 
testator is interested in the testator’s 
estate. The creditors of the heir or next of 
kin of a testator may well be vitally ine 
terested in upsetting a will put forward by 
an executor. Such a wili might deprive the 
heirs or next of kin of the testator of the 
whole of the property which would come to 
them on an intestacy, and in such case the 
creditors of such heirs or next of kin 
would suffer very materially. The question 
was considered in the case of In the matter 
of the Petition of Desputty Singh (3) buta 
Bench ofthe Oalcutta High Oourt held 
that the creditors of the heirs or next of kin 
of a deceased person were not persona ine 
terested in the estate of the deceased. This 
case Was expressly approved of by their 
Lordships of the Privy Council in the case 
of Nilmoni Singh Deo v. Umanath Mookere 
jee (4) at p. 26. A somewhat different view 


(2)17 M 373. 

(3) 2 O 208, ` 

(4) 10 O 19 (263 10 I A 80; 13 O L R 314; 7 Ind. 
Jur, 435; 4 Sar P O J 449 (P O} 
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was takeh by another Bench of the Oal 
-cutta High Conrt in the case of Kishen Dei 
v. Satyendra Nath Dutt (5) where it was 
held that a creditor of a testator’s heir 
could object to probate ifthe will had 
been set up for the purpose of defrauding 
creditors. Itis very difficult to reconcile 
theee two Calcutta cases because it seems 
tolerably clear that in the case ‘of In the 
matter of the Petition of Desputty Singh (3) 
the will must have been put forward with a 
view to depriving the heir of his right to 
‘succeed to the testator’s property. In the 
later case of Kishen Dai v. Satyendra Nath 
Dutt (5) the learned Judges appear to have 
based their decision upon an observation of 
their Lordships of the Privy Council in the 
case of Nilmoni Singh Deo v. Umanath 
Mookerjee (4) which I have already cited, 
In that ease their Lordships were consider- 
ing a judgment dealing with the question 
whether a purchaser from a person inter- 
ested on intestacy or an attaching creditor 
could object to probate. Their Lordships 
made this observation :— 

“Assuming that a purchaser can oppose the grant of 
‘a probate, or apply to have it revoked (which their 
Lordships do not decide), they entertain grave doubts 
-whether an attaching creditor can do so, at least in a 


case which is not founded on the ground that the pro- 
bate has been obtained in fraud of creditor.” 


A Bench of the Calcutta High Court in 
the case of Kishen Dei v. Satyendra Nath 
Dutt (5), appear to have taken this as an 
authority for the proposition that the creditor 
of the heirs of a testator can oppose the 
grant of probate if they allege that the 
will was executed in fraud of creditors. In 
‘my view the observation of their Lordships 
-does not support the viewtaken in this later 
Oalcutta case. Their Lordships expresse 
ed the gravest doubt as to whether an 
attaching creditor could oppose the grant 
of probate or apply to have it revoked and 
all they said was that if it was shown that 
probate had been obtained in fraud of cre- 
ditors the attaching creditor might possibly 
‘succeed in having the probate set asida 
‘though they do not decide the question, 

It is to be observed that no exception is 
made in English Law in the case of the 
will having been executed or put forward in 
fraud of creditors, In the ordinary case it 
does not much matter to a creditor whether 
a forged willis propounded or not because 
he must be paid his debt before the pro- 
perty can be divided amongst the bene- 
ficiaries named in the will. The creditor is 
in ahappy position of coming ahead of all 
beneficiaries whether the will is a genuine 


(5) 28 O 441, 
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one or whether it be an invalid one. It 
matters not to him whether he is paid by 
an executor or an administrator because 
his rights take precedence over the rights 
of beneficiaries under the will or the heirs 
or next of kinon an intestacy. Mr. Kazimi 
has, however, suggested that in this case 
the fact that certain debts are mentioned 
in the will will prejudicially affect him 
if the will is proved. It must be remem- 
bered however, that the fact that debts 
are mentioned in the will does not amount 
to proof of such debts. Granting probate of 
the will will not establish either the exist- 
ence or the validity of such debts. Accorde 
ing to Mr. Kazimi, if this will is proved 
it will become impossible to challenge these 
debts, because the mention of them in the 
will would amount to acknowledgments and 
would prevent limitation running. AsI 
have said, the mere mention of debtsin a 
will in no way proves their existence and 
granting of probate would not make very 
much difference. It would still be open to 
the executor to show that no such debts, 
existed, and if he discharged the debts 
which did not exiat, he could in appropriate 
proceedings be made to account. 

Mr. Kazimi has also relied upon tbe case 
of Jammi Hanumantha Rao v. Aratla 
Latchamma (6). All that case decided was 
that a person who is entitled to any portion 
of the estate left by a deceased or to a 
right to claim maintenance from such estate, 
had an interest in the estate of the deceased 
and could object to probate. However, the 
learned Judges who decided the case did 
make this observation :— 

“In Rahamatullah Sahib v. Rama Rao (2), it was 
held that a legatee under a will or a creditor of the 
testator had not such interest astoentitle him to op- 
pose the grant of probate. In the case of a creditor 
the estate is liable, whether the will is genuine or not, 
The executor, and if there is no executor the adminis- 
trator, is bound to pay the debt ofthe testator out of 
the estate and the creditor will not ordinarily suffer 
in any way by a false will being propounded and 
probate thereof being obtained. There may be cases 
where it may be tothe interest of the creditor to op- 
pose the grant of probate if by obtaining probate an 
unscrupulous person or & person of no means jis en» 
abled to make away with the property of the deceased 
and thereby defeat the creditor, If the probate pro- 
ceedings are fraudulent, any person who would suffer 
thereby is entitled to object tosuch proceedings,” 

The learned Judges cited. no authority for 
this statement and no such exception ap» 
pears to have ever been made in England. 
It is always open to creditors to show that 
debts alleged to be due from the estate 

(6) 49 M 960; 98 Ind. Oas. 259; 24 L W 502; 
cae MWN 785; 51 MLJ 563; AIR 1926 Mad 


1940 


are not due, but that is very different 
from saying that a creditor can object to 
probate of the will being granted, that is, 
can object to the validity of the will asa 
will. A view similar to that expressed in 
the case of Jammi Hanumantha Rao v. 
Aratla Laichamma (6), was expressed by the 
‘Lower Burma Chief Oourt in the case of 
Ma E Me v. Ma E, 25 Ind. Oas. 48 
(7). eThere again the observation is a 
general one and was not strictly necese 
sary for the decision of the case. It is very 
doubtful whether a creditor by nierely al- 
leging that a will isa forgery or that the 
named executor is acting fraudulently be- 
comes a person who has an interest in the 
estate of the deceased. He may be a person 
who mightsuffer asa result of the forgery 
or frand; but a person who may suffer 
dces not necessarily mean a person who 
actually has an interest in the testator's 
estate, A creditor who has attached a por- 
tion of the estate might possibly be a person 
who had an interest in the estate but a 
mere creditor without even a decree can 
hardly be said to have an interest in the 
estate, Mr. Kazimi admits that unless the 
creditor alleges that he would suffer by 
probate he cannot be said to have an ine 
terest in an estate; but I cannot conceive 
that any creditor would ever come forward 
to oppose probate unless he feared that he 
would suffer if probate was granted. The 
creditors inthe English cases must have 
made some such allegation, yet the English 
Courts have consistently held that such 
creditors have no interest in the estate. I 
do not wish in this case tolay down any 
general principles; but in my view Miss 
Salena Hector, by merely alleging that some 
of the debts mentioned in this will are not 
genuine, does not thereby become a per- 
son interested in the estate of the decessed. 
If this will is proved, she would not by 
that fact alone be materially affected ; but 
even if she was that would not in itself 
establish that she had an interest in the 
estate, Itis sufficient in this case to con» 
fine our decision to the facts of the case, 
and in my view the allegations made in this 
case donot make Miss Salena Hector a per- 
son having an interest in the estate, and 
that being so, she has no right to object to 
the granting of probate in common form, 
That, however, does not dispose of this 
case. The facts are somewhat peculiar, and 
in our view it is in the interests of all 
parties that a Court should decide after 


. (7) 25 Ind. Cas. 48; 7T LB R293; 7 Bur LT 245; 
ATR 1914 L B43. 
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investigation whether this will is valid or 
not. The testatrix was an old lady who 
was undoubtedly very ill at about the time 
she made her will. She named two of her 
creditors as executor and executrix, and one 
the largest creditor is an Advocate claime 
ing to be a creditorin respect of moneys 
advanced. In these circumstances, I am of 
opinion that probate should not be granted 
of this will until the Oourt after investi- 
gation is satisfied that the testator was of 
a sound disposing mind and that the will 
was duly executed according to law. In hold» 
ing this view, I express no opinion whatso- 
ever upon the allegations made by Miss 
Salena Hector, I merely consider proof of this 
will to be necessary having regard to all 
the facts and circumstances of the case, 

I would, therefore, refuse to grant pro- 
bate of this will in common form and 
direct that the matter be heard by the 
Judge exercising probate jurisdiction in 
this Court, who will, after hearing the evi- 
denee, grant or refuse probate. The caveat 
will be discharged. 


Fazl Ali, J.—I entirely agree. 


In the matter of petition of Bhosoondurt 
Dabee (8), Field, J,, in dealing with the 
question as to what class of persons are en» 
titled to object to the grant of probate of 
the will of a testator observed as follows :— 

“As to the test of what constitutes a sufficient in- 
terest to entitle any particular person to be made a 
party, according to the view which I have already 
stated, I think it comes to this, that any person has a 
sufficient interest who can show that he is entitled to 
maintain a suit in respect of the property over which: 
the probate would have effect under the provisions of 
e. 242 of the Indian Succession Act”, 

In my opinion the test laid down by Field, 
J. is correct, and, therefore, a simple 
creditor, who is entitled to maintain merely 
a suit to recover his money and cannot 
maintain a suit in respect of the property 
of the testator cannot ordinarily object to 
the grant of probate. The interest, which. 
entitles a person to object to the grant of 
probate, must be an interest in the estate 
and not merely an interest in the result of 
the probate proceedings or “interest” in any 
remote sense of the term. 


8. Order accordingly. 


(8) 60 460, 
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MADRAS HIGH COURT 
Criminal Revisicn Case No, 531 
of 1938 
and 
Oriminal Revision Petition No. 502 
of 1938 
January 12, 1939 

PANDRANG Row, J. A 
G. VENKATARATNAM AND CTHERE— 
PRATITNIONERS—ACOUSED Nos. 3, 5, 6, 16 anD 20 
versus 
D. RAMASASTRULU AND OTSERS— 
Resrponpents—P,. Ws. Nos, 1 to 6 

Criminal trial—Evidence—Appreciation—Mess of 
false evidence—Attempt to search for truth, advis- 
“ability—Duty of Court—Riot—F ree fight—Prosecu- 
tion charging both factions—No attempt to discover 
who acted as aggressor—Proper method. 

It is dangerous to attempt search fora small 
modicum of truth which might be buried ina mass 
of false evidence. The task is really an impossible 
one to perform and even otherwise and it is a 
dangerous task, dangerous tothe persons involved 
-whose position might be seriously prejudiced by 
such an attempt. The duty ofthe prosecution is to 
-establish the guilt of the aceused by evidence which 
satisfies the Court and it cannot be said that evi- 
dence which is for the most part untrustworthy can 
be relied upon or canbe said to satisfy the Gourt 
-a8 regards the few of the accused when the evidence 
of the same witness does not satisfy the Court in 
respect of a large number of accused. The attempt 
“to draw a distinction between the credibility of some 
pergon's evidence so far as it concerns some of the 
accused and so far as it concerns others is an at- 
:tempt to do something which is really impossible 
and it certainly does not promote the advancement 
of justice. 146 Ind. Cas. 914 (1), relied on. [p. 368, 
-col. 2. 

Wire there is fight and riot between two fac- 
tions, it ie wrong fcr the prosecution to charge both 
the parties without making an attempt to discover 
who acted on the aggressiveand who acted on the 
-defensive. [p. 369, col. 1.) 


Cr. R. P. praying the High Court to revise 
the judgment of the Court of the Bub- 
Divisional Magisrtate of Gudivada in 
O. A. No. 36 of 1938 preferred against the 
judgment of the Court of the Stationary 
Sub-Magistrate of Gudivada in O. O. No. 
1173 of 1937. 


Messrs, K. S. Jayarama Ayyar and A. 
Lakshmayya, for the Petitioners. 

Mr. J. Krishnamurthi, for the Respond- 
-ente. 

The Public Prosecutor, on behalf of the 
‘Crown, 


. Order.—This is a petition to revise the 
judgment of the Sub-Vivisional Magistrate 
of Gudivada dated July 30, 1938, confirm- 
ing on appeal the convictions cf the peti- 
tioners, fivein number. As many as 26 
persons were charged by the Police under 
Ss. 147, 324 and 323 along with s. 149, 
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I. P.0,, in respect of an occurrence which 
took place at 7-30 A, M. on June 14, 1937, 
in Angalur village. In respect of the same 
occurrence several members of the opposite 
faction appear also to have been charged 
under similar sections by the Police. 
Apparently the prosecutions were started 
on the basis that both factions had assemb- 
ed their forces forthe purpose of having a 
fight with one another and the Sab-Magis- 
trate who tried the case apparently 
accepted this case namely, that the mem» 
bers of - both the parties with the common 
intention of fighting the members of the 
opposite party met and there was “an open 
confused fight” during the course of which 
some members of both the parties received 
injuries. In the present case out of 26 
accused the Syb-Magistrate discharged 9 
and acquitted 7 others, the number cone 
victed being 10. Out of these ten who 
appealed tc the Sub-Divisional Magistrate 
five were acquitted and the convictions and 
sentences of the other five were confirmed 
and the latter are the petitioners in this 
Court. It is common ground that there 
are factions in the village which are known 
as the majority party and the minority 
party with reference to the state of the 
parties in the Local Panchayat Board, the 
petitioners being members of the majority 
party. According to the prosecution the 
fight arose out of an obvious misunder- 
standing. P. W. No. 3said to have ceriti- 
cised for going about in ironed cloths by 
a member of the prosecution party and 
some observation or criticism is said to 
have been made which was thought to refer 
to the first accused who happened to be 
passing by atthetime and the first accus- 
ed took umbrage and this and hot words 
followed which ended in the fight. I; would 
therefore appear as if there was really no 
ccencerted action on the party of either 
party according to the prosecution case and 
that it was a chance encounter brought 
about by a chaace misunderstanding of 
some remark that happened to'be made by 
some one else, According to the petitioners 
it was the prosecution party that were 
aggressors and they had been annoyed 
because some days earlier the first accused 
had offended them. by reporting against 
som of them for damaging a Public Works 
Department tunnel and also by the digging 
of a ditch on that very day in front of 
the house of one of the prosecution witness 
ses under the orders of the President of 
the Panchayat Board, that. is, the 2nd 
accused. The learned Sub-Divisional. 
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Magistrate appears to have accepted this 
version in substance. He found, as will 
be seen from para. 6 of his judgment, that 
there wasno evidence to prove that there 
was any pleearrangement on the part of 
the accused's party and that there was no 
evidence to show thatthat party had any 
immediate cause which prompted them to 
assault the prosecution witnesses. He 
found lso that the prosecution wifnese 
ses hada grudge against the fires accused 
for reporting against some of them to the 
Public Works Department and for siding 
with the 2nd accused,the Board President 
who had caused some inconvenience to the 
other party by digging a ditch in front of 
his house of one of them early in the 
morning of the day of occurrence and 
these events musthave incansed the mem- 
bers of the prosecution party that is, the 
minority party and furnished some motive 
for them to take vengeance on the first 
accused and his party, He ends with the 
following observations: 

“So it is clearthat if the rioting was commenced 


by anyone, it must be by the party to which the 
prosecution witnesses belonged.” 


It is therefore, clear that jn the view 
of the Appellate Magistrate the rioting 
was started by the prosecution witnesses 
and thatat the beginning at least the psti- 
tioners, that is, the accused if they were 
present on the spot, must have acted on 
the defensive. The learned Magistrate, 
however, seems to have thought that the 
position changed radically some time after- 
wards and that the prosscution party 
ceased to be aggressors and the accused 
party became aggressors woen they found 
themselves to be more numberous than the 
other party. This conclusion appears to 
be based entirely on mere surmise. The 
reasoning of the learned Magistrate in 
para. 6 shows that it is based on nothing 
but surmise, He says in more than one 
place that such and sucha thing must have 
taken place and not that there is any evi- 
dence to show that it took place. This 
conclusion is moreover quite inconsistent 
with the case of the prosecution as sete 
forth in the charge shest and also as set 
forth in the charge framed against the 
petitioners according to,which the accused 
formed an unlawful assembly from the 
very outset, that is to say, at the tank 
bund where undoubtedly the occurrence 
began if it did not end there only. It is 
not correct to say, as the Appellate Magist- 
rate has done, that the view of the trial 
Oourt also was that the common object 


G. VENKATARATNAM V. D. BAMASASTRULU (MADR.) 


367 


ofthe petitioners was to beat the members 
of the other party in relatiation for the 
injuries caused to members of their party 
earlier in the dayas stated in the para. 11 
ofthe judgment. That was not the view 
of the trial Oourt which accepted the 
prosecution case as set forth in the charge- 
sheet and accepted the view that the 
accused party acted as aggressors from 
the very beginning. It is thus clear that the 
Appellate Court really took a different view 
ofat least the origin of the riot. The 
evidence inthe cass and the probabilities 
justify the view of the Appellate Court that 
at least in the beginning it was the prose» 
cution party that were the aggressors, 
Whether there was any change thereafter 
iga matter merely of speculation and there 
is no evidence on which a conclusion can 
be based thatthe position underwent any 
change after the rioting had been begun 
by the members of the prosecution party. 
There must have been, if Speculation is 
permissible at all, the confused fight, to 
use the language of the Sub-Magistrate, 
between the members of the two parties 
and itisimpossible to say tka the mem- 
bers of the accused’s party had any 
common intention after the rioting had 
begun. What they did must have merely 
to protect themselves and here and there 
perhaps toinflict some injury or other on 
members of the opposite party but there is 
nothing to show that the infliction of 
such hurt was in prosecution of any 
common object. There was really no time 
for any common intention being formed 
in the minds of the members of the 
accused's party, The riot began with no 
notice at all to members of that party and 
the noise of the fight must have attracted 
members of that party to the scene of 
occurrence and the circumstances show that 
there could have been no time to c:ncert 
together or to form an intention to dosome- 
thing unlawful. The evidence for the pro- 
secution is admittedly interested in the 
sense that the witnesses belong to the faction 
opposed: to the accused. The learned 
Appellate Magistrate gets over this difficulty 
by saying that it is not an easy task in 
a village where there are factions to 
secure independant witnesses. But that 
does not obviate the necessity of the Court 
satisfying itself that the evidence on the 
strength of which it is asked to convict 
the accused is sufficiently ‘reliable. Ib is 
Particularly worth of comment that the 
same reasoning was not applied to defence 
evidence which was rejected on the 
e 
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ground’ that it was very easy to get 
interested evidence of this kind and so on. 
In other words the learned Magistrate 
appears to have applied two different 
standards to the evidence on the side of the 
prosecution and tothaton the side of the 
defence, a course which cannot be justi» 
fied by reason or by principle. There 
are various other defects in thé case for 
the prosecution which it is not necese 
sary to refer to at any great length, 
There was undoubtedly considerable delay 
on the side of the prosecution witnesses 
who were injured in making their com- 
plaints to the Police and the delay was 
not satisfactorily explained. The first report 
in the case was one sent by the village 
headman who appearsto have been directe 
ed by the Revenue Divisional Officer who 
was then in camp in the village at the time 
of the occurrence to go to the scene of the 
occurrence. He purports to have seen a 
part of the occurrence and professes to ba 
an eye-witness regarding the same. He 
sent a report to the effect that he saw ten 
persons named by him causing injuries to 
one Nagayysa. P. W. No. 2, but it is strange 
to find that eight of those ten parsons who 
are said to have been seen by the Village 
Munsif inflicting injuries on P. W. No.2 
were acquitted. It is difficultto understand 
how the other two could be convicted when 
the evidence could not be accepted or acted 
upon in the case of eight out of ten. It was 
in respect of these ten persons reported 
against by the Village Munsif that the case 
for the prosecution was really strongest, 
because it jis based on a report made ime 
mediately after the occurrance by the Village 
Munaif to professes to have seen a part of 
the occurrence with his own eyes. Even 
as regards this part of the occurrence. the 
report of the Village Munsif was not ac- 
cepted or acted upon in the case of as 
many as eight out of the 10 persons im- 
plicated by him. The Police for some rea- 
son or other did not treat this report of 
the Village Munsif as the First Information 
Report in the case, They treated a report 
which they received from one Nagabusha- 
nam who subsequently turned out to be 
one who hadno person knowledge of the 
occurrence as the First Information Report. 
This report by Nagabushanam was exhi- 
bited as Ex. XVI but strangely the writer 
of the report was not examined for the prc» 
secution. Even this report clearly shows 
that the occurrence took place at tank bund 
atid there is no suggestion therein that the 
occurrence took place in four different 
e 
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places as was subsequently elaborated dur- 
ing the trial before the Sub-Magistrate, 
namely, at the tank bund, at the padu, in 
front of P. W. No, 5's house and the place 
where P. W. No. 1 fell down. In Ex, XVI, 
it is said that nearly 200 persons came 
with sticks and caused grevious hurt to 
P. W.’s Nos. 1,2 and 4 and some 10 or 15 
others. It isobviously anexaggeration and 
it is afact worthy of note that out ef ten 
Persons named in this report of Nagabhu-- 
shanam only one, namely, the 5th accused, 
has been convicted. So far as the remain- 
ing nine are concerned they have been 
either discharged or acquitted by one or 
other of the Courts below. This is a case 
really in which the prosecution case was. 
not established in the case of a large majce 
rity of the persons implicated in the riot ; 
and the reasons which lead to this result 
in the case of the great majority are equally 
applicable to the small minority who have. 
been convicted. It is really ‘not possible 
to reconcile the acquittal of such a large 
number with the simultaneous conviction 
of a small number on the strength of 
practically the same evidence. In fact the 
learned Magistrate appears to have tried 
to perform what according to the observa- 
tions in Asmatutla v, Emperor (1), is prac- 
tically an impossible feat. The learned 
Judges observed in that case that “no one, 
however gifted, can by any process by 
certain of discovering beyond reasonable 
doubt the truth ina lying witness.” The 
learned Judges also comment on the danger 
which must always attend on an attempt 
to search for a small modicum of truth 
which might be buried in a maas of false 
evidence. The task is really an impossible 
one to perform and even otherwise and it 
is a dangerous task, dangerous tothe pere 
sons involved whose position might be see 
riously prejudiced by such an attempt. The 
duty ofthe prosecution is to establish the 
guilt of the accused by evidence which satis- 
fies the Court and it cannot be said that. 
evidence which is for the most part untrust+ 
worthy can be relied upon or canbe said 
to satisfy the Court as regards the few of 
the accused when the evidence of the same 
witness does not satisfy the Oourt in rese 
pect ofa large number of accused. The 
attempt to drawa distinction between the 
credibility of some person’s evidence so 
far asit concerns some of the accused and 
so far as it concerns others is an attempt 

(1) AIR 1933 All. 896; 146 Ind. Oas. 914; (1933) A 


LJ 1119; L R 14 A 379 Or; (1933) Or. Oas. 1526; 1934 
AL R 78; 56 A 188; 35 Or. L J 236; 6 R A 380, 
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todo something which is really impossible 
and it certainly does not promote the ad- 
vancement of justice. I have said never to 
show that this is an exceptional case in 
which it is necessary in the interests of 
justice to depart from the usual practice of 
not interfering with the concurrent findings 
of the Courts belowon a question of fact. 
Iam satisfied that in this case it was wrong 
for the prosecution to have charged both the 
parties without making an attempt to dis- 
discover who acted on the aggressive and 
who acted on the defensive. The learned 
Appellate Magistrate's view in this case that 
the prosecutfon party acted as aggressors 
at the outset clearly shows that the prosecu- 
tion party alone should have been charged 
by the Police. Apparently with a desire 
to keep up the appearance. of being im- 
partial both the parties appear to have been 
charged by the Police. But the ultimate 
result is in accordance with what I believe 
to be the truth of the case. Some members 
of the prosecution party were convicted and 
their revision petition was dismissed some 
time ago and in this case the convictions 
of the few who were convicted by the 
Appellate Court will be set aside with the 
result that only the aggressors would be 
punished and this who did not act on the 
aggressive would finally be acquitted. The 
convictions and the sentences passed in 
respect of the petitioners are set aside 
and they are acquitted. The fines, if paid 
by them, should be refunded to them. The 
bail bonds of petitioners Nos, 3 and 4 are 
cancelled. 


ND. Order accordingly. 


as 


PATNA HIGH COURT 
Appeal from Appellate Order No. 8 of 
1940 
August 6, 1910 
Daavis AND MEREDITH, JJ. 
Mst. BIBI ZALIKHAN-—JupgMENT-DgnTOR 
— APPELLANT 
VETSUS 
RAMA PRASAD—Decrgs-Hotpar— 

RESPONDENT p 
Limitation Act (IX of 1908), ss. 6, 7—S. 48, Civil 
Procedure Code (Act V of 1908), overrides ss. 6 and 

7 and not vice versa. bd 
Section 6, Lim Act is made to govern not the 
periods of limitation prescribed generally in any 
Act, but only the periods prescribed in the third 
column of the First Schedule of the Lim. Act itself, 
There ig thusa very strong implication from the 
wording of s. 6 that it was intended not to apply 
to periods of limitation prescribed under other 
Acts, and accordingly s. 6 is subject to s. 48 of the 
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Oivil P. O. Section 48 (2) (6), Civil P. O., implies 
that s. 48 is intended to affect remaining provisions 
of the Lim. Act, and this implication is supported 
by the wording of the first paragraph of s. 48, which 
does not merely prescribe a period of limitation but 
lays down in catagorical terms that in the circum- 
stances contemplated no order for the execution of 
the same decree shall be made, the implication 
clearly being that this is meant to bar any order 
for executiqn even where, so far as limitation is 
concerned, the right to execute might otherwise 
exist. Thus upon a careful examination of the 
wording of s. 6, Lim. Act and s. 48, Oivil P. O., 
there are to be derived two cross inferences rein- 
forcing each other, and whatis to be inferred by 
implication from each section isthe same, namely, 
that s. 48, Civil P. O., was intended to override a, 6 
of the Lim. Act, and not vice versa. [p. 370, col, 23 p. 
371, col. 1.3 


Section 7, Lim. Act is in a sense a subsidiary 
section to s. 6, and must be read withit. This is 
clear from the fact that it is not self-contained. It 
refers only to “ such disability,’ the word “ such ” 
manifestly referring tothe disabilities enumerated 
in s. 6. Where, therefore, 3.7 says that time will 
or will not run, that time must be taken to be 
the time referred to in s. 6, that isto say, the time 
specified in the third column of the First Schedule 
of the Act Both ss.6 and7of the Lim. Act, must 
be read subject to the provisions of 48, Oivil 
P. O. [p. 372, col. 2; p. 373, col. 1.) 

[Case-law discussed.]} 

A. from an order of the District Judge 
of Patna, dated September 4, 1939. 


Mesers. S. M. Mullick, Rat Gurusaran 
Prasad and Rai Parasnath, for the Appele 
lant. 

Messrs. Rajeshwari Prasad and Vishnu 
Deva Narayan, for the Respondent. 


Meredith, J.—This is an appeal from 
an order of the learned District Judga of 
Patna, dated September 14, 1939, confirm: 
ing an crder of the Munsif of Patna, dated 
March 14, 1939. The appealis bya judge 
ment-debtor, who had contended unsuccesse 
fully before the Courts below in an ap- 
plication under s. 47 of the Oivil P. O., 
that execution of the decree was barred by 
limitation. 

The circumstances can best be made clear 
by a table of dates. 

16-5-1922—final mortgage decree ob- 
tained by the respondent 
and his father against the 
appellant’s husband, 

20-7-1922—final execution petition dis- 
missed, 

10-4-1923—second execution petition 

dismissed, 

14-5-1924— respondent's father, the sole ` 
major decrge-holder, died, 
respondent still being 
minor. . 

7-12-1924—respondent’s mother appoint. 
ed his guardian, | 
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10-8¢1935—respondent attainted his ma- 
jority. 

6-2-1938—the present execution case 
filed by the respondent, 

‘From this table it appears that the pre- 
sent execution case was filed within three 
years of the attachment of majority but 
more than 12 years after the dismissal of 
the previcus execution case. The conten- 
tion of the respondent was that limitation 
was saved under s8. 6 and 7 of the Indian 
Lim. Act, 

The sole point made by the appellant 
js that execution was barred under the 
provisions of s. 48 of the Civil P. O. The 
only question for decision, therefore, is 
whether s. 48 of the Civil P, C., overrides 
ss. 6 and 7 of the Indian Lim. Act, 1908, 
or vice versa. f 

The learned District. Judge has dealt with 
this point very briefly as follows : 

“Now so far as s. 48, Civil P. O., is concerned there 
is a series of decisions following the Privy Council 
decision in the case of Phoolbas Koonwur v. Lalla 
Jogeshur Sakay (1), in which it has been consis- 
tently laid down that where a decree is passed 
in favour of a person who is a minor on that date 
and he attains majority more than twelve years 
after that date s. 6 of the Lim. Act applies not 
only to the periods prescribed by the Lim. Act 
but also to the periods fixed by the Civil P. O. 
I am therefore not prepared to accept the conten- 
tion that the decree in question is barred bys. 48, 
Oivil P. 0,” 

I am unable to find, nor can the Bar 
enlighten me any, series: of decisions in 
which it has been consistently laid down 
that s. 6 of the Lim. Act applies not only 
to the period prescribed by the Lim. Act, 
but also tothe periods fixed by the’ Oivil 
P. O. If there were such a Series it would 
not be following the Privy Council deci» 
sion in Phoolbas Koonwar v. Lalla Joge- 
shur Sahay (1), for the Privy Council de» 
cision related to two Acts quite differently 
worded from the present Lim. Act and the 
present Civil P,O, What the Privy Coun- 
cil laid down in the case referred to was 
that the limitation of one year provided 
by s. 246 of Act VIII of 1859 was subject 
in the case of a minor,to be modified by 
se, ll and 12 of Act XIV of 1859, Itis 
trae that ss. 11 and 12 of Act XIV of 1859 
deal with limitation for persons under a 

disability; but the wording of these sec- 
tions was materially different from the wor- 
ding of s. 6 of “the present Lim. Act, 
Section 246 of Act VIIL of 1859 moreover 
had nothing to do withthe present s.48 of 
the Civil P. O., but fixed a period of limi- 
tation cf one year for claim cases, cor- 


a) 10 326. 
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responding most nesrly to the present 
O. XXI, r. 58, Civil P. O. The most that 
could be derived from that decision to- 
wards a solution of the present problem 
is that, speaking generally, the provisions 
of the Oivil P. O., are subject to the pro» 
visions of the Lim. Act, There are no 
doubt decisions following the Privy Council 
upon that point, and I shall refer to some 
of them. That however is not the point 
which arises in the present case, The ques 
tion before us here is simply the exact 
effect relative to each other of two specific 
sections of two particular enactments. The 
view taken must be based upon the word» 
ing of those two enactments and of the 
two sections in question. What the Privy 
Council said about two quite differently 
worded sections pf two other enactments can 
have little relevance. 


_ The wording of the two sections in ques- 

tion, s. 6 of the Lim, Act and s. 48 of 
the Civil P. O., issuch as to lead in each 
case to a similar inference, and that in- 
ference is that s. 6 must be subject to 
s.48. The material portion of s. 6 runs as 
follows : 

“6 (1) Where a person entitled to institute a 
suit or make an application for the execution of a 
decree is, at the time from which the period of 
limitation is to be reckoned, 8 minor, or insane, 
or an idiot, he may institute the suit or make the 
application within the same period after the dis- 
ability has ceased, as would otherwise has been 
allowed from the time prescribed therefore in the 
third column of the first Schedule,” 


The important point there is that s. 6 
is made to govern not the periods of limi- 
tation prescribed generally in any Act, but 
only the periods prescribed in the third 
column of the Frst Schedule of the Lim. 
Act itself, although in other sections of the 
Lim. Act, such as s. 15, the word “pre- 
scribed” is used without any such limi» 
tation. There is thus a very strong impli- 
cation from the wording of s. 6 that it was 
intended. not to apply to periods of limi- 
tation prescribed under other Acts, and 
accordingly that s. 6 is subject to s. 48 of 
the Civil P. O, That this view is correct 
appears also when we turn to the First 
Schedule of the Lim. Act. Take the general 
provisions contained in Art. 181, which proe 
vides three years for “Applications for which 
no period of limitation is provided else- 
where in this Schedule or by s.48 of the 
Civil P. C., 1908". Similarly, Art. 182 is 
“For the execution of a decree or order of 
any Oivil Court not provided for by Art. 183 
or by. s, 48 of the Civil P. ©. 1908” (italics 
mine), 
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_ In the case of s. 48 itself there is similar 
implication, though perhaps not so strong. 
Section 48 runs as follows:— 

“48(1) Where an application to execute a decree 
not being a decree granting an injunction has been 
made, no order for the execution of the same decree 
shall be made upon any fresh application presented 
after the expiration of twelve years from (a) the 
date of the decree sought to be executed, or, (b) 
where the decree or any subsequent order directs 
any payment of money or the delivery of any pro- 
perty “to be made at a certain date or at recur- 
ring periods, the date of the default in making the 
payment or delivery in reapect of which the applicant 
seeks to execute the decree, 

(2) Nothing in this section shall be deemed- 
(a) to precludg the Court from ordering the exe- 
cution of a decree upon an application presented 
after the expiration of the said term of twelve 
years, where the judgment-debtor has, by fraud or 
force, prevented the execution of the decree at 
sometime within twelve years immediately befora 
the date of theapplication; ° 

(b) to limit or otherwise affect the operation of 
Art. 180 of the Second Schedule to the Indian Lim. 
Act, 1877", 

Thus (2) (b) provides that “Nothing in 
this section shall be deemed to limit or 
otherwise affect the operation of Art. 180 of 
the Second Schedule to the Indian Lim. Act, 
1877", which corresponds to Art. 183, of the 
present Act, 1908. There is thus an im- 
plication that 5,48 is intended to affect the 
remaining provisions of the Lim. Act, and 
this implication is supported by the word- 
ing of the first paragraph of s. 48, which 
does not merely prescribe a period of limi- 
tation but lays down in catagorical terms 
that in the circumstances contemplated no 
order for the execution of the same decres 
shall be made, the implication clearly being 
that this is meant to bar any order for 
execution even where, s3 far as limitation 
is concerned, the right to execute might 
otherwise exist. . 

Thus upon a careful examination of the 
wording of s, 6 and s. 48 we find that 
there are to be derived two ocross-infer- 
ences reinforcing each other, and what is 
to be inferred by implication from each 
section ig the same, namely that s. 48, 
Civil P, O., was intended to override s. 6 
of the Lim. Act of 1908, and not vise 
versa. 

As for authority on the point, the posi- 
tion is that all the High Courts so far as 
they have dealt with this point have, except 
Bombay, adopted this view, 

The Bombay line of decisions takes its 
origin in Maro Sadashiv v. Visaji Raghu» 
nath (2), 

This is an order by the Chief Justice 
Sir Charles Sargent and Birdwood, J. upon 


(2) 16 B 536, 
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a reference from a District Judge, and 
it is perhaps aignificant that there was no 
appearance for the parties in the High 
Court and the question was, therefore, not 
argued. The matter was dealt with in a 
few lines, and it is also significant that the 
learned Ohief Justice started off by observe 
ing: “Section 7 of the Statute of Limitation 
strictly speaking, only applies to the cases 
dealt with by the statute itself’, He goes 
on, however, 

“The question referfed to us must be decided 
upon the general principle of law as to the dis- 
ability of minors, to which the provisions of the 
Civil P. O. must, in the absence of anything to the 
contrary, be deemed to be subject. The general 
principle is that time does not run against a minor; 
and the circumstances that he has been represented 
by a guardian does not affect the question,” 

This was followed in Ramkrishna Vithal 
Kulkarni v. Ramchandra Dattatraya Gar- 
ware (3). There the learned Judges dealt 
with the matter as follows: 

“Mr. Gajendragadkar has addressed an able argu- 
ment before us contending that s. 6 of the Indian 
Lim. Act does not govern s. 48 of the Oivil P.O. 
and that it should be held that an application for 
execution, falling as it does under s. 48 of the Civil 
P. O., would not be saved by s. 6 of the Indian 
Lim. Act from being time barred. In our opinion 
Moro Sadashiv v. Viavajt Raghunath (2) has been 
considered to be an authority in this Court for go 
long that it may now be regarded as having be- 
come an established principle so far as this High 


Court is concerned. Whatever views the other High 


Oourts may hold on this subject it has not been 
shown that the view taken in Moro Sadashiv v. 
Visajt Raghunath (2) is contrary to the principles of 
natural justice or hes caused any undue hardship 
or inconvenience to parties”. 


The Bombay view is thus based in the 
one case on some supposed general prin- 
ciple, and in the other merely on course of 
precedent and natural justice. With re- 
gard to this general principle it has been 
pointed out by the Privy Oouncilin Beckford 
v. Wade (4)and Mohammad Bahadur Khan 
v. The Collector of Barellly (5) and by the 
Madras High Court in Ramana Reddi v. 
Babu Reddi (6) that limitation being the 
result of statute law, no exemption from 
it can be recognized except what the 
statute itself provides. here can be 
resort in such a case to any general 
principle. Similarly with regard to the 
reliance on “natural justice’ in Ramkrishna 
Vithal Kulkarni v. Ramchandra Dattatraya 
Garware (3) itis enough to say that when 
it is a case of interpreting specific sece 

(3) 54 B 776; 128 Ind. Cas, 428; 32 Bom, L R 1093: 
A I R1930 Bom. 508; Ind, Rul. (1931) Bom, 44, , 


(4) (1811) 11 R R 20; 17 Ves, 87. | 
(5) 1 I A167 (176); 13 B L R 292; 21 W R 318; 3 


Sar, 363 (PO). 
(6) 37 M 186; 18 Ind. Oas. 586; 13 M L T 79; (1913) 
e 


MWN 114; 24MULd 96, 
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tions of the law any reference to “natural 
justice’—-whatever that may be—seems to 
me out of place. 
Then as to the reference to precedent, the 
only other Bombay ruling brought our 
. notice on the point took a different view: 
Balaram Vithalchand Gujar v. Maruti Bin 
Devji Dubai (1), which is curiouslyeencugh 
not referred to in Ramakrishna Vithal 
Kulkarni v, Ramchandra Dattairaya Gare 
ware (3) in which it was pointed out that 
s. 48, Civil P. O., is more extensive in 
its application than the previous s. 230 of 
the Code of 1882 and that the fresh periods 
which can be obtained under the provi. 
sions of Art. 182 of the Lim. Act do not 
escape the provisions of s. 48 of the Civil 


The point before us has been very cleariy 
dealt with by the Nagpur High Court in 
Yado Rao v. Govind Rao (8) a very recent 
case, where it has been expressly held 
that s. 48 of the Civil P. O. is not cone 
trolled by s. 6 of the Indian Lim. Act, 
and the rule fixing twelve years as the 
limit of time for execution applications 
from the date of tke decree laid down by 
s. 48 applies in the case of minors. The 
Pois view is noticed, and is dissented 
rom. 

In Prem Nath Tewari v. Ghatarpal Man 
Tewari (9) a similar view is taken by the 
Allahabad High Oourt, and the Bombay 
view is rejected. 

The Madras High Court in the ruling to 
which I have already referred, Ramana 
Reddi v. Babu Reddi (6) also takes the 
view that s. 48 overrides s. 6 of the 
Lim. Act, and refuses to adopt the Bombay 
view. 

Our attention has not been drawn to any 
Calcutta decision directly upon the point, 
but in Kartik Chandra Mukherji v. Bata 
Krishna Ray (10) it is observed as obiter 
dictum that the weight of judicial authority 
isin favour of the view thatas s. 48 of 
the Civil P. ©. specially provides for limi- 
tation, it is not governed by the provisions 
of ss. 6 and 7 of the Lim, Act, and it is 
noticed that the Bombay view has been dis- 
sented from by other High Courts, 

In our own High Ocurt also here seems 
to be no case directly in point, though in 

(7) 39 B 256; 28 Ind. Cas. 478; 17 Bom. LR 178; 
AIR 1915 Bom. 40. 

(8) I L R (1939) Nag. 559; 1i Ind. mas 72; 1939 
N LJ 387; A 1 R1939 Nag. "945; RN9 
Note Ata 638; 30 Ind. Oas, 521; iB al Ld 426; ALR 


349, 
(6) IL R (1937) 2 Oal, 373; 176 Ind. Oas, 212; 65 
COLI 404 AIR 1988 Cal, 25; ‘11 RO 49. 
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Musamut Dulhin v, Mahanth Harihar Gir 
(11) it has been pointed out that the amend- 
ment of a decree does not afford a new 
starling point for limitation so as to extend 
the pericd of twelve years fixed by s. 48, as 
s. 48 is not controlled by the provisions 
of Art. 182 (4) of the Lim. Act. 

Tn additional to the Privy Oouncil decision 
in Phoolbas Koonwar v. Lalia Jogeshar 
Sahoy (1) and the Bombay cases, a Matiras 
and an Allahabad ruling have been relied 
on by the learned Advocate for the respon- 
dent. The Madras case is Mannarswamit 
Ayyar v. Ramaswami Nayakkan (12). It 
is, however, not in point, THere was no 
question of any execution beyond twelve 
years, and s. 48 was referred to only 
incidentally in connection with an obser- 
vation that an argument which was sought 
to be founded upon Ramana Reddi v. 
Babu Reddi (6) could not be so founded, 

The Allahabad case is Koer Duraga Pal 
Singh v. The Pancham Singh (13). In that 
Full Bench decision it was held that s. 15 . 
of the Lim. Act of 1908 overrides the 
Provisions of 8, 48 of the Civil P. O. It is 
to be observed, however, that in s. 15 
the word “prescribed” is used generally, as 
I have already noticed, and not in the 
limited sense in which it is used in s. 6. 
This ruling, if it suggests anything with 
regard to s. 6, suggests by implication that, 
woe s. 15 does, s. 6 does not, override 
S, 

Lastly, the respondent seeks to rely 
upon 8.7 of the Lim. Act. The argument. . 
is that whereas s. 6 expressly refers only 
to periods of limitation prescribed in the 
first schedule, s 7 does not. There is an 
obvious answer to this argument, which 


makes it unnecessary to consider whether 


s.7 could in any event, apart from s. 48, 
avail to save limitation in the present case. 
That answer is this: Section 7, is in a 
sense a subsidiary rection to 8. 6, and must 
be read with it. This is clear from the 
fact that it is not self-contained. It refers 
only to “such disability", the word “such!” 
manifestly referring to the disabilities 
enumerated ins. 6, Where, therefore, s. 7 
says that time will or will’ not run, that 
time must be taken to be the time referred 
to in s. 6, that is to. say, the time specified 


(11) 18 Pat. 3955 Age Ind. Oas, 373 (2); AIR 1939 
Pat. 607; 20 PL T 932; 6B R172 (2); 12 R P 364. 

(12) AIR 1929 Mad. 394; 119 Ind. Oas. 39; (1929): 
-A W N158; 30 L W 361; Ind. Rul. (1929) Mad, 


(13) A IR 1939 All. 403; 183 Ind, Oas, 242; (1939) 
As 522; 1939 OLR 472; 12RA98;1 LR (1939) 
17. 
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in the third column of the first schedule 
of the Act. 

- In my view, there can be no doubt that 
both ss. 6 and 7 of the Lim. Act, 1908, 
must be read subject to the provisions of 
s. 48 of the Civil P. ©. I would, therefore, 
allow this appeal with costs, and direct that 
the appellant's objection be allowed with 
costs throughout, and the execution peti- 
tion be rejected as time barred. 

Dhavle, J.—I entirely agree. The words 
of s. 6 of the present Lim, Act, with which 
8. 7 must be read, make it perfectly clear 
that the allowance made by the section for 
such disabtlities as minority is to operate 
only in respect of the time prescribed in 
the third column of the first schedule; and 
the Act continues to mention s, 48 of the 
Civil P. C. specifically in what now appear 
as Arts. 181 and 182. There is further the 
obvious inference to be drawn from the 
addition of sub-s. (2) (b) in s. 48 of the 
Civil P, O., which specifically saves Art, 1&0 
of the schedule to the Lim. Act. Tke 
Bombay view that the provisions of the 
Civil P. O, of 1882 must, in the absence of 
anything to the contrary, be deemed to be 
subject to the general principle of law as 
to the disability of minors, which continues 
to be followed there on the principle stare 
decisis, can hardly be reconciled with this 
specific addition to s. 230 of the old Code, 
The correctness of that view, moreover, 
even under the Code of 1882, is more than 
open to doubt, as was shown in the case 
from Ramana Reddi v. Babu Reddi (6) 
and in Nagendranath De v. Sureshchandra 
De (14) their Lordships of the Judicial 
Committee reported the principle to which 
expression had been given before on 
Various cccasions: 

“The fixation of periods of limitation must always 
be to some extent arbitrary, and may frequently 
result in hardship, But in construing such pro- 
visions, equitable considerations are out of place, 
and the strict grammatical meaning of the worda is, 
their Lordships think, the only safe guide, . 


8. Order accordingly. 


(14) 60 O 1; 137 Ind. Oas. 529; AIR 1932 P O 
165; Ind. Rul, (1932) PO 195; 36 O W N 803; (1932) 
AL J 643; 34 Bom. LR1065; 55 O L J 528; 33P 
L R621;36 LW7; 9 OW N 681; (1932) MW N 
817; 59 I A 283; 63 ML J339 (PG). 
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URT. 
Second Appeals Nos. 51 and 52 of 1937 

“and 23 of 1939 
November 8. 1939 

Davis, J. C, anp Waston, J. 

DOLUMAL—APPELLANT 
e VETSUS 
PARMESHARIBAT AND OTAERS— 
RESPONDENTS 

Second appeal—Finding of fact—Wrong interpre- 
tation of deed by both lower Courts—Interference— 
Hindu Law—Joint family—Business carried on by 
member—Presumption. 

When it is clear that the Appellate Judge has 
wrongly interpreted deed in the same manner as has 
@ trial Judge and that the other facts on which 
he relied are insufficient to sustain the Jegal infer- 
ence, the High Court in second appeal is bound, 
however unfortunate it may be for the party, to set 
aside the judgment and decree, (p. 375, col. 1.] 

There is no legal presumption that a business 
carried on by a member of a joint Hindu family is 
a joint family business. It must be proved that the 
business is either an ancestral business ot that has 
grown from the nucleus of a joint family property. 
A business may be ẹ& joint Hindu family business if 
all the members of a joint family decideto conduct 
the business as such. Vadilal Lallubhai v. Shak 
Khushal Dalpatram (1), 113 Ind. Gas. 897 (2) and 
170 Ind. Cas. 107 (8), relied on. |p, 376, col, 1.) 


S8. As. from the judgment and decree of 
the First Class Sub-Judge, Sukkur, dated 
July 20, 1937 and January 11, 1939, rese 
pectively. 


Mr. Srikishindas H. Lulla, forthe Appel- 
lant. 


Mr. Fatehchand Asudamal, for Respondent 
No. 1 (Gangabai), 


Davis, J. C.—We have before us two 
second appeals, No. 51 of 1937 made by one 
Dolumal son of Mulchand against the judg- 
ment of the First Olass Subordinate Judge 
at Sukkur with appellate powers and 
Second Appeal No. 52 of 1937 by Tikamdas 
son of Mulchand brother of this Dolumal, 
sgainst the same judgment of the same 
learned Judge. These appeals arise out of a 
suit brought by the plaintif, a woman, 
Parmeshribai claiming against four defen- 
dants among whom were the two appellants 
as members of a joint Hindu family and 
a joint Hindu family business, Rs. 579-5-9 
as principal and Rs. 70-10-3 as interest, mak- 
ing Rs, 650 in all, as due upon a deposit 
made by her with defendant No. 1, the eldest 
of tke four brothers as manager of the joint 
Hindu family business. The appellants took 
in their written statements the defence that 
the family was not a joint Hindu family 
and the business was not a joint Hindu 
family business and the learned Judge 
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found, and we think, quite correctly, that 
their defence that they were not members 
of a joint Hindu family was false, but from 
that he appears to have gone on to draw 
the legal inference that as the four bro- 
thers were members of a joint Hindu family 
so the businees was a joint Hindu family 
business and, therefore, all were ljable for 
the money and interest which he found, we 
think, quite rightly, was deposited by the 
plaintiff and was not, as defendant No. 1, 
falsely contended a loan. 

The learned Judge relied particularly 
upcn two documents which he held showed 
that the family was a joint Hindu family 
and the business wasa joint Hindu family 
business. He was, of course, justified in 
relying upon the assumption that meme 
bers of a Hindu family were members of 
a joint Hindu family. That assumption 
does not of course apply to the question 
whether the members of a joint Hindu 
family are also members of the same joint 
Hindu family business, but he thinks that 
this is proved by two documents, one a 
will of Bulehand the uncle of the defend- 
ants made in October 1920 and the other 
a mortgage executed in 1930 by two of 
the brothers, Menghraj the elder brother 
and Javhermal a younger brother who 
died during the course of these pro- 
ceedings and whose legal representatives 
are not upon the record. The mortgage 
is dated July 12, 1930 and throws, as the 
learned Judge says, a flood of light upon 
the subject. It is executed, he says, by 
defendant No. 1 Menghraj himself and on 
bebalf of his minor brother and by Javher- 
mal on behalf of himself and his minor 
son. In the bond, the learned Judge says, 
Menghraj describes himself as a member 
of a joint Hindu family and manager there- 
of, and then he goes on to cite further from 
the mortage and says that the bond is duly 
signed by defendant No. 1 himself on behalf 
of defendants Nos.3 and 4. But when we 
look to the bond itself we find that it 
specifically excludes from the mortgage 
the three anna share of the brother Doulat- 
ram alias Doulatmal one of the present 
appellants. Menghraj has signed on behalf 
of his minor brother Tirathdas. It is signed 
also by Javhermal on behalf of himself 
and his minor son, Therefore, we think, 
the learned Judge isclearly wrong when 
he says that the mortgage deed was signed 
by defendant No. 1 on behalf of defen- 
dant No. 3 and even if he had signed 
on behalf of himself and defendant No. 3 
it would pot necessarily ¢bind defendant 
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No. 3ifhe could, for instance, show that 
he had from early youth not lived in Shikar- 
pur and that his share was not the subject 
of the mortgage and that he had taken no 
part in this. business, 

It is clear that the mere fact that Mengh- 
raj stated that he signed on behalf of defen- 
dant No. 3 would not bind defendant No. 
3 as a member of the joint Hindu family 
business or subject him toliabilites arésing 
from membership of that joint Hindu 
family bnsinesss, though, if Menghraj had 
signed merely as manager of the joint Hindu 
family, and defendant No.3 was a mem: 
ber of that joint Hindu famity, then as 
manager Menghraj could bind defendant 
No, 3 as member. But the mortgage was nob 
executed for the purpose of the joint family; 
it was executed for the purpose of bor- 
rowing money for the business and has 
been used by the learned Judge as evis 
dence to prove, we think, on an intere 
pretation which is demonstrably wrong, that 
there was a joint Hindu family business 
of which defendant No.3 was a member. 
We do not think that it shows anything 
of the sort; rather it is to the contrary 
effect. 

Then so far asthe will is concerned, it 
merely shows that Bulchand the uncle left 
his share in certain property to his nephews 
admitting that he was living jointly with 
his nephews. This again, is evidence that 
the defendants in the present suit were 
joint and until the partition suit in 1930 it 
is clear that these brothers were members 
of a joint Hindu family. The learned 
Judge apparently was of the opinion that 
this partition suit and the partition decree 
were a mere sham and pretence, but be 
that as it may, it only affects the status 
of the brothers as members of a joint 
Hindu family; it does not affect their 
status as members of a joint Hindu 
family business. The learned Judge ap- 
pears not unnaturally to have been ine 
fluenced in his judgment by the belief 
that the unfortunate plaintiff woman would 
not get back her money. Defendant No. 1, 
Menghraj was a bankrput and the other 
brothers the learned Judge found to be 
conspiring to evade the payments of the 
family debts, The, learned Judge was 
also influenced by the fact that Menghraj the 
elder brother did not produce his books. 
This, the learned Judge says, is a clear and 
deliberate fraud and all: possible presump» 
tions should be drawn against him. That 
may be quite fair, but it does not follow 
that the other brothers were responsi- 
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ble tor the fraud of this one and that 
drawing all possible presumptions against 
defendant No. 1 does not justify the 
drawing? of all these presumptions against 
defendants Nos. 2,3 and 4. 

Therefore, upon the judgment of the 
learned trial Judge, it would appear difficult 
to sustain the legal inference that these 
brothers were members of a joint Hindu 
family business. But, it is argued by the 
learned Advocate for the respondent, Par- 
meshribai, that we are bound as to facts 
by the finding of the lower Appellate Court. 
That is correct as general principle. When 
however it fs clear that the learned Ap- 
pellate Judge has wrongly interpreted the 
mortgage deed in the same manner as 
has the learned trial Judge and that the 
other facts on which he relies are insuffici- 
ent to sustain the légal inference, we are 
bound, however unfortunate it may be for 
the plaintiff, toset aside the judgment and 
decree, 

Apart from this mortgage bond which the 
learned Appellate Judge, we think, has in- 
correctly interpreted, he relies as proof that 
there was a joint Hindu family business 
and the appellant, Doulatram, is liable for 
its debts including the money dueto the 
Plaintiff, upon the fact that Donlatram did 
not go into the witness box, that in his 
written statement be and the other brothers 
pleaded ignorance of the existence of a joint 
Hindu family or joint Hindu family business 
and that no explanation has been offered 
why if Doulatram had nothing to do with 
the family or the firm there appears in the 
“account books an account of his and also an 
account of Javhermal; also the accounts 
show that money given to Tikamdas is not 
debited to him but to the name of the firm, 
but we do not think that this evidence is in 
any way conclusive or sufficient to sustain 
the legal inference that there was a joint 
Hindu family business because a member 
of a joint family may take money from the 
manager; the money may be entered in 
the accounts of the business which is the 
manager’s business and this would show 
nothing more than what we think here to be 
the fact that the brothers were members of 
a joint Hindu family. Itis not proved that 
there wasa joint family, business of which 
Doulatram wasa member, 

This, we think, disposes of the appeal 
made by Doulatram or Dolomal as he is 
also known, There is then the appeal of his 
younger brother Tikamdas. He has been 
beld liable only as to his share in the joint 
family property, He was a minor at the 
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time the deposit was made and of course 
special considerations attach to the liability 
of aminor member of a jont Hindu family 
in relation to the family business, partie 
cularly if it isa new business established 
by the manager of the joint Hindu family 
but no consideration of this sort arises in 
this case,because we hold that it isnot prov- 
ed that there was a joint Hindu family busi- 
ness or that thisTikamdas was in any way 
a member of it. The appeals therefore 
both of Doulatram and Tikamdas must be 
allowed and the judgment of the lower 
Courts must be reversed and the suits dig- 
missed, except so far as defendant Menghraj 
is concerned. We make noorder as to costs, 
because we think that the appsllants made 
false statements in their written statement 
when they said they were not members of a 
joint Hindu family. 

On the same day as Suit No. 186 of 1935 
by Parmeshribai was heard, another Suit 
No. 187 of 1935 was also heard, brought by 
one Gangabai against the same four brothers 
Menghraj, Javhermal, Doloomal and Tikam- 
das who are the defendants in Suit No. 186; 
and in this suit, as in the other, the plain- 
tiff claimed returnof a deposit, this time 
of Rs. 879-1-0 and interest amounting to 
Rs, 120-15 0; in all she claimed Rs. 1,000. 
She was successful in the trial Court in 
obtaining a decree against all defendants 
but the appeal was heard by another Judge 
and he came to the conclusion that the 
plaintiff did not prove there was a joint 
Hindu family business with which she deposie 
ted the money; moreover, he held that 
though by agreement with the Advocates 
concerned the evidence in Suit No, 186 
must be treated as evidence in Suit No, 187, 


‘nevertheless, the evidence even though ree 


corded and agreed to be used could not go 
beyond the pleadings and the pleadings in 
Suit No, 18/ of 1935 did not allege a joint 
Hindu family business. Wedo not think 
however that the appeal should be decided 
on this ground because while it is true 
the plaint is badly drafted, the defendants 
knew quite clearly what was the claim 
against them and in what capacity, and 
their written statement appears to us sufe 
cient to show that they were denying the 
claim against them as members of a joint 
Hindu family and members of a joint Hindu 
family business, although we observe that 
the issue framed by the trial, Judge did not 
raise this question in proper form, On the 
other hand, the learned Appellate Judge 
did not raise the issues before him in 
proper form; the only issue he raised was 
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whether the appellants are liable, although 
that is no morea sufficient issue than it 
would be sufficient in a criminal case to 
say thatthe point for decision is ‘whether 
the accused are guilty of the offences with 
which they are charged.” But the learned 
Judge has dealt with the evidence on record 
at length and come, we think, tg a proper 
conclusion that the plaintiff does not prove 
that the. four brothers are members of a 
joint Hindu family business or that any of 
them but Menghraj the eldest brother is 
liable for the money which she deposited 
with him. 

So far as the mortgage bond is concerned, 
we have dealt with thatin the judgment 
we have given and we have said that it is 
clear to us that it is not evidence that the 
business carried on by Menghraj in Shikar- 
pur was a joint Hindu family business of 
which Doloomal or Tikamdas were mem- 
bers. Moreover, the learned Judge has in 
this case gone on to consider the other 
evidence on record relating to the business 
conducted by Menghraj and bas come to 
the conclusion that it was not a joint family 
busigess. So far as the rice business is con- 
cerned, that evidence clearly justifies his 
finding that it was a small business of no 
value and was nota joint family business 
but was stated by Menghraj after his 
father Mulchand’s death ; and so far as the 
cloth business is concerned, there is no evi- 
dence that could be accepted that this cloth 
business was a joint family business. The 
learned Judge says, we think, quite rightly 
that there was no legal presumption that a 
business carried on by a member of a joint 
Hindu family is a joint family business, If 
authority is necessary it may be found in 
such cases as Vadilal Lallubhai v, Shah 
Khushal Dalpatram (1), Annamalai Chetty v. 
Subramanian Chetty (2), and Kotikelapudt 
Venkatramayya v. Deigaralli Seshamma 
(3), It was therefore, he said, necessary for 
the plaintiff Gangabai to prove that 
the firm of Mulchand Menghraj was a 
joint family firm. To do this she 
had to prove the firm was either an 
ancesral business or that its business had 
grown from the nucleus of a joint family 
property. We may also say that a business 
may be a joint Hindu family business if 

(1) 27 B 157; 4 Bom. LR 968. 

(2) A I R1929 PO 1;113 Ind. Oas, 897; 29 L W 
91; (1929) M WN 39; 490 L J 93; 330 WN 435; 
31 Bom. LR 280; 10 P L T283; 6 O W N 104; (1929) 
ALJ 9P O). 

(3IL R (1937) Mad. 1012; 170 Ind. Oas. 107; 


(1937) M W N 309; 45 L W 422; AIR 1937 Mad. 538; 
10 R M 133, 
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all the members of a joint family decide 
to conduct the business as such, but that is 
not the case here. There was, as the learned 
Judge pointed out, except the bare state- 
ment of Vishendas the father of plaintiff 
Gangabai, an interested witness, nothing 
to show that the business carried on by 
Mulchand Menghraj was a joint family 
business. The fact thatit was in thename 
of Menghraj’s father Mulchand is act in 
any way conclusive. 

It appears that Menghbraj was himself 
called as a witness by the opposing party, 
the plaintiff. This appears to bea foolish 
thing to have done, but as “the opposing 
party called him, they called him as a wit- 
ness of truth. He states that on his father's 
death he started a small rice business on 
his own account and this statement finds 
support from the evidence of Vishendas 
himself who admits that the firm of Mul- 
chand Menghraj commenced doing business 
only 10 or 15 years before 1936. Mul- 
chand’s will of 1920 shows Mulchand had 
died before this. Therefore, it would appear 
that the learned Judge was justified even 
on this evidence in his finding that the 
business of Mulchand Mengraj was not an 
ancestral business and not a joint family 
business, Moreover, there is the evidence 
of two witnesses Nandoomal and Kimatmal 
to the effect that the business of Mulchand 
Menghraj was a smal] business in rice. 
Therefore we cannot say that the learned 
Judge was not justified upon.the evidence 
in finding that the plaintiff had failed to 
prove that the firm of Mulchand Menghraj 
was a joint family business in any sense of 
the word. It was not as if this Menghraj 
had no resources of his own; the learned 
Judge finds that he was a servant and later 
on a partner in the firm of Mulchand doing 
cloth business and that he earned a lot of 
money. It isnot unreascnable to suppose 
that if the deposit was made, it was 
made rather with Menghraj as the owner 
of the cloth business of some importance 
rather than with Menghraj as the owner of 
a rice shop of little value. Therefore, we 
think that upon the facts found by the 
learned Judge on the record the legal ine 
ference properly to be drawn was that this 
firm of Mulchand Menghraj was not a joint 
family business. It is not shown how any 
of the other brothers can become liable for 
the plaintiff's debt in any other way but as 
members of a joint Hindu family business. 
There is no ratification on their part of the 
arrangement between the plaintiff and the 
defendant Menghraj. We think therefore 
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that the learned Judge was right when he 
allowed the appeal and dismissed the suit 
so far as the appellants are concerned. 
We think therefore that the appeal of 
Gangabai must be dismissed. We do not 
think that there should be any order as to 
costs, because the defence taken by the 
brothers that the family was not a joint 
Hindu family, wasin our opinion a false 
defeace, 


8. Order accordingly. 


PATNA HIGH COURT. 
Appeal No. 153 of 1937 
February 20, 1939 
Mopammap Noor AND DHAWLE, JJ. 
Chaudhri JANARDANePARIDA AND 
CTHERE—PLAINTIFFS—APPELLANTS 


versus 
PRANDHAN DAS—Derenpant— 
RESPONDENT 

Evidence Act (I of 1872), s. 91—-Terms of contract 
reduced to writing at time when it was made—Ad- 
missibility of oral evidence to prove contract—Deed 
~—Alteration—Conditional promise to pay contained in 
document made unconditional promise to pay by 

-cutting portion of document — Party responsible for 
such alteration cannot recover on such document— 
Second appeal — Finding of fact — Fact that docu- 

ing was tampered with, whether finding of 
act. 

Where the terms of the contract were reduced to 
writing at the same time when it was made, the docu- 
ment only, or if permissible, a secondary evidence of 
ite contents, can be the only evidence available to the 
parties to provethecontract and oral evidence is not 
admissible. 

When there is a document and under the law no 
other evidence other than the document itself or 
secondary evidence of its-contents can be used to 
prove a contract, the document, if available, must be 
produced before the Court or & case must be made 
out for admitting secondary evidence. But if the 
plaintiff who sues upon that document has made 
alterations, interpolations in it, he has not placed 
the original document before the Court as the docu- 
ment has lost its identity by having been altered in 
the meantime, and as he himself has been responsi- 
ble for destroying its identity, he cannot in justice 
and equity be allowed to adduce secondary evidence 
of its contents. So where the document as it original- 
ly stood was a conditional promise to pay and by 
cutting off a portion the party has made it an un- 
conditional promise to pay, that party is not entitled 
to recover on such document. Gogun Chunder Ghose 
v. Dhuronidhar Mundul (1) and Gour Chandra Das v. 
Prasanna Kumar Chandra (2), relied on. 

The fact that the document was tampered with is a 
finding of fact of the Courts below and is binding in 
second appeal. 


A. from the appellate decree of the Dis- 
te Judge, Outtack, dated August 21, 
1937. 


Mr. Subba Rao, for the Appellants. 
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Messrs. C. M. Acharya, B. Mahapatra and 


B. K. Das, for the Respondents. 


Judgment.—This second appeal arises 
out of a suit for recovery of money which 
has been dismissed by both the Courts be- 
low. The case of thə plaintiffs as set out 
in the plaint was that they sold to the de- 
fendant a certain property for a consider- 
ation ofRs, 4,000 which was mentioned in 
the sale deed itself. It was alleged by the 
plaintiffs that out of the consideration 
Rs. 1500 remained unpaid and was to be 
paid to a creditor of the plaintiffs’, Maguni, 
who held a mortgage of some of their pro- 
perties, It was alleged thatthe defendant 
did not pay the money to the creditor, who 
brought a suit, The plaintiffs further alleg- 
ed that out of the sum of Rs. 1.500 so due the 
defendant paid to them Rs, 305 and there» 
fore the suit was for Rs.1,195 only and 
interest thereon. The defence was that the 
entire consideration of Rs. 4,000 was paid 
up. The defendant however admitted that 
there was an independent agreement bee 
tween him and the plaintiffs to the effect 
that the plaintiffs would make over to him 
the village and the settlement papers of the 
properties sold and would help him in the 
realisation of the arrears of rent of the 
period prior to the sale. These arrears were 
assigned by the plaintiffs to the defendant 
by the sale deed itself. The defendant 
admitted having paid Rs. 305 to the plain- 
tiffs, but he said, it was a part payment as 
the plaintiffs had by that time done some- 
thing towards carrying out the promise 
made by them, but as the plaintiffs failed 
to carry out their part of the promise noth- 
ing was due to them, 

The Courts below have held that the 
plaintiffs’ story that Rs. 1,500 remained une 
paid out of the consideration of Rs. 4,000 was 
false and that the entire consideration as 
mentioned in the deed had been paid up. 
They also held that there was an indepen- 
dent agreement between the plaintiffs and 
the defendant for the payment of Rs. 1,500 
in consideration of certain things to be done 
by them which they did. Both of them 
however have agreed in dismissing the suit 
on three grounds, one, that the plaintiffs 
could not succeed on a case not made out 
in the plaint, second, that the documents 
relied upon by the plaintiffs were tampered 
with and therefore the plaintiffa could not 
use them tosupport their claim and, the 
third, that tbe suit was barred. The plain- 
tiffs have preferred thie second appeal. The 
plaintifis produced two documents which 
have been marked as Exs. 1 and 2. The 
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former isa letter addressed by the defen- 
dant to Mr. 8. N. Das Gupta, ‘an Advocate 
of this Oourt, in which he had promised 
that he would bring the mortgage bond 
dated August & 1917 from Hrudananda 
Sahu son of Maguni and would make it over 
to him, that is,the Advocate, and that if he 
did not doso he would pay Rs, 1,500. The 
document as it stands makes itan uncondi- 
tional bond but both the Court bélow have 
held that there was a condition attached to 
it by way of post script which has been 
torn off by the plaintiffs. 

The next document is Ex, 2 which is sure 
posed to be an adjusted account which 
shows that out of Re, 1,500 Rs. 205 was paid 
before and on the day when it was written, 
that is, January 20, 1933 another Rs. 100 
was paid and the balance left was Rs, 1,195. 
Here again, both the Oourts below have 
found that at the end of the account the 
words “Baki Debu” which mean “I shall 
pay the balance” have been added in order 
to make it afresh promise to pay. In our 
opinion the view taken by the Courts below 
is correct and there is no merit in this 
appeal. First of all,as pointed out by the 
Courts below, the plaintiffs’ suit was that 
Rs. 1,500 was left unpaid out of the consi- 
deration of Rs. 4,000, They could notin 
the Courts below nor can they now rely 
upon an independent agreement and put fore 
ward a case quite different from the one 
made out in the point. The learned Advo- 
cate, Mr, Subba Rao, has argued that from 
the very beginning the plaintiffs have been 
relying upon an independent contract, but 
a reading of the plaint makes it perfectly 
clear that their case was that the balance 
was left out of the consideration of Rs. 4,000. 
The suit must be dismissed on this simple 
ground only. 

As, however, Mr. Rao has argued the 
otber points also, we would like to give our 
findings upon them. The fact that the 
documents (Ex. 1) was tampered with is a 
finding of fact of the Courts below and is 
binding upon us in second appeal. Now 
let us see what is the effect. This indepen- 
dent contract which has been admitted by 
the defendant and was not referred to in 
their plaint by the plaintiffs was admittedly 
embodied into a letter written by the de- 
fendant to Mr. S. N. Das Gupta. Under 
8.91, Evi. Act, the plaintiffs are debarred 
from adducing oral evidence to prove that 
contract once the terms of it were embodied 
into writing. It is not a case in whicha 
contract was independently made and later 
the defendant acknowledged it in some 
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writing. Here the terms of the contract 
were reduced to writing at the same time 
when it was made. Therefore the document 
only, or if permissible, a secondary evidence 
of its contents, can be the only evidence 
available to the plaintiffs to prove their 
case. Now this document has been found 
by the Courts below to have been mutilated 
by the cutting off of a portion of it which 
embodied the conditions on which th& pay- 
ment was to be made. The fact of this 
is that the plaintiffs are not entitled to 
succeed. The principle has been stated in 
Gogun Chunder Ghose v. Dhuronidhar Mun= 
dul (IN, at p. 619 and is as follows : 

“Wherea man has been wicked enough to alter 
a document fraudulently in this way, we do not 
think it consistent with equity and good conscience 
or with sound policy, (especially in a country like this, 
whereforgery and fraud is so lamentably common), 
that he should be entitled to recover upon ib.” 

The principle may be illustrated in an- 
other way. It is this: When there is a. 
document and under the law no other evi- 
dence other than the document itself or 
secondary evidence of its contents can be 
used to prove a contract, the document, if 
available, must be produced before the 
Court or a case must be made out for ade 
mitting secondary evidence, But if the 
plaintiff who sues upon that document has 
made alternations interpolations in it, he 
has not placed the original document before 
the Court as the document has lost its iden- 
tity by having been altered in the mean- 
time, and as he himself has been responsible 
for destroying its identity, he cannot in 
justice and equity be allowed to adduce 
secondary evidence of its contents. In Gour 
Chandra Das v. Prasanna Kumar Chandra 
(2), Rampini and Mookerjee, JJ. referred 
to the case in Master v. Miller (3), and ob- 
served : 

“Any change in an instrument, which causes it to 
speak a different language in legal effect from that 
which it originally spoke, which changes the legal 
identity or character of the instrument either in its 
terms or the relation of the parties to it,isa material 
change, or technically analteration, and such change 
will invalidate the instrument against all parties not 
consenting to the change. This is a wholesome rule 
founded on souud policy and may be defended on two 
grounds, namely first that no man shall be permitted, 
on grounds of public policy, to take the chance of 
committing a fraud withoutrunning any risk of loss 
by the event when it is detected and secondly that by 
the alteration the identity of the instrument is des- 
troyed, and to hold one of the parties liable under 
such circumstances would be to make for hima con- 
tract, to which he never agreed.” 


Now in the present case, on the finding 


(1) 7 C616, (619); 9 OL R 257. 
(2) 33 O 812; 30 L J 363; 10 O W N 783, 
#7(3} (1929) 1 Sm. L O 780, 
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of facts the document as it originally 
stood was a conditional promise to pay. By 
cutting off a portion it becomes an uncon 
ditional promise to pay. Therefore the 
plaintifis are not entitled to succeed. The 
suit is also barred by limitation. If it was 
an unconditional promise to pay Rs. 1,500 in 
case the document, referred to above, was 
- not secured from Hrudananda Sahu, son of 
Magupi, and no time having been fixed for 
bringing the document from him, a reason- 
able time must be allowed. The suit has 
however been instituted six years after the 
writing of the letter, viz, on January 11, 
1930. The learned Advocate relied upon 
the factthat there was an acknowledgment 
of the debt and payment of tke principal, 
He referred to Ex. 2, This has also been 
tampered within material particulars. In- 
stead of it being an evidence of payment 
of the principal or of adjustment of accounts 
by adding the words “Baki Debu” it became 
again an unconditional promise to pay. 

Mr. Subba Rao ecntended that the Courts 
below were not justified in holding that the 
words “Baki Debu" are forged because no 
such issue was raised before the trial Court, 
He said that the contents of this document 
was mentioned in the plaint and it was 
distinctly stated that after adjusting the 
accounts the defendant promised to pay the 
sum due to the plaintifis. There was no 
specific denial of this fact in the written 
statement nor the defendant alleged that 
there was any interpolation in this paper. 
He therefore urged that the learned Munsif 
ought not to have gone into the question 
whether the words “Baki Dabu” were added 
to this document. We have carefully read 
the written statement. In fact there was a 
denial by the defendant and he said that he 
never paid any money towards the satisface 
tion of the claim as put forward by the 
plaintiffs and that he never promised to 
pay anything to them. He gave a different 
explanation of the payment as we have said 
before. However the two grounds set forth 
above are by themselves sufficient for the 
dismissal of the appeal, The appeal is dis- 
missed with costs, 
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LAHORE HIGH COURT 
Execution First Appeal No. 193 of 1939 
November 21, 1939 
Din MowaumaD, J, 

KUNDO MAL AND OTARRS—JUDGMENT- 
DEBTORS—~ APPELLANTS 


versus 
DAULAT-RAM-VIDYA PARKASH, Frru— 
DzrorERE-HOLDER—RESPONDENT. 

Limitation Act (IX of 1908), s, 15—8. 15 does not 
apply if execution is not completely stayed—Sale 
of some property of judgment-debtor stayed—Benefit 
of s. 15 cannot be claimed—Civil Procedure Code 
(Act V of 1908), s. 48—Hzecution application dis- 
missed for default—Subsequent application is not 
in revival of former—When made more than three 
years after previous one is barred—Limitation— 
Objection as to—Waiver, 

If execution is not completely and absolutely 
stayed, s. 15, Lim. Act does not come into play in 
order to enable the decree-holders to exclude any 
time in computing the period of limitation, the 
execution of their applicationmust have been stayed 
by injunction or order and unless this is sono time 
ean be excluded. [p. 381,col. 1] 

[Oase-law relied on] 

Hence the decree-holder cannot claim benefit of 
s. 15 where only a sale of a part of the property 
attached in execution is stayed and it is open to 
the decree-holders to have the other properties of 
the judgment-debtors, both movable and immovable, 
attached and also to take action for their arrest. 
92 Ind. Oas. 782(6), Kamaruddin v. Jawahir Lal 
(7), 157 Ind. Oas. 679 (8) and 162 Ind. Oas. 654 (9), 
distinguished. |p. 381, col. 2.] 

Where previous execution application is dismiss- 
ed for default of non-appearance of the decree-hol- 
der, subsequent execution application cannot be said 
to be in revival ofthe previous one is would be 
barred by limitation when presented after three 
years after the date of the last application. 

Objections regarding limitation cannot be waived 
and that even if they are waived they can be taken up 
again by the parties waiving them or by the Courts 
themselves. [p. 382, col. 1.] 


[Case-law relied on.} 


Ex. F. A, from an order of the Senior Sub” 
Judge, Ludhiana, dated March 4, 1939. 


Mr. D. N, Aggarwal, for the Appellants, 
Mr. Tek Chand, for the Respondent. 


Judgment.—This is an appeal by the 
Firm Maya Mal-Kundu Mal judgment-deb- 
tors against an order of the Senior Subordi- 
nate Judge, Ludhiana, allowing the execu- 
tion application of the Firm Daulat Ram- 
Vidya Parkash, decree-holders, to proceed 
against them, The application for execution 
was resisted principally on the ground that 
it was time-barred, but the Senior Subordi- 
nate Judge repelled this c:ntention. Hence 
this appeal. The facts bearing on the ques- 
tion of limitation are these: On Deceme 
ber 19, 1924 of the decree-holders persented 
an application for execution by attachment 
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of both movable and immovable properties 
of the judgment-debtors and by their arrest. 
In pursuance of this application on Jane 
uary 10, 1925, a house situated in Mohalla 
Rupa Mistri was attached. On January 13, 
1925 one Lachhman put in objections claim- 
ing the house as his own. On January 26, 
1925 these objections wera allqwed to the 
‘extent of one-third of the house. The sale 
‘of the remaining two thirds of the house 
was ordered for June 12, 1925, On January 
26,1925 the decreesholders put in an ap- 
Plication stating that their decree be ex- 
ecuated by attaching an other house belong- 
ing to the judgment-debtors, which was 
‘situated in Lakar Bazar. On February 13, 
1925, one Bansi Lal objected tothe attache 
ment of that house on the ground that it 
belonged to him. On March 13, 1925, these 
‘objections were allowed. On June 12, 1925, 
one Mst. Shibo putin a cliam to one-third 
-of the house situated in Mohalla Rupa Mistri 
and asked the Court to have the sale of that 
bouse stayed, Thereupon, the Junior Sub- 
ordinate Judge issued a robkar to the Senior 
Subordinate Judge informing him that a 
‘declaratory suit had been instituted regard« 
ing one-third of the house which was under 
‘attachment under the orders of that Oonrt 
and for the sale of which June 12, 1925, 
had been fixed. It was further stated that 
if the house was sold, the plaintiff would 
suffer an irreparable loss. It was accord- 
‘ingly suggested that it would be but proper 
if the execution proceedings were stayed, 
The Senior Subordinate J udge thereupon 
‘made an order staying the sale of the house 
‘and calling for a report. On June 15, 
1925, the exection Proceedings were cons 
“signed to the record room for want of pro- 
‘secution as the decree-holders were absent. 
‘On November 16, 1925, the decree holders 
instituted a suit under O. XXI, r. 63, Civil 
P. O., in regard to the house situated in 
Lakar Bazar. On May 4, 1926, the suit 
brought by Mr. Shibo was dismissed. On 
June 15, 1928, the suit instituted by the 
-decree-holders in regard to the house situat- 
ed in Lakar Bazar was decreed, On July 7, 
1928, the decree-holders put in another ap: 
‘plication for execution asking for the revival 
-of the original execution application and for 
the attachment of the house sitnated in 
Lakar Bazar. On July 9, 1928, Bansi Lal 
preferred an appsal to this Court against 
the order of June 15, 1928, decreeing the 
‘decree-holders’ suit against him. On July 
18,1928, Addison, J, stayed the sale of this 
house, but did not disturb the attachment. 
‘On September 21, 1928, the stay of sale was 
e 
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made absolute on certain conditions, On 
October 5, 1928, the judgment-debtors were 
served and on October 25, 1923, the house 
situated in [Lakar Bazar was re-attached. 
On November 9, 1928, an order was re» 
corded by the executing Court staying the 
sale of the house but continuing the attache 
ment. On June 29, 1934, Bansi Lal’s appeal 
to this Court was dismissed and on July 
27, 1934, a third application for revival 
of the previous application was put in by 
the decree-holders, On August 1, 1934, the 
sale of the property attached was ordered. 
Various objections were again raised. On 
January 12, 1935, Bansi Lal's objections 
were disposed of. On January 13, 1935, 
the house was sold. Oo February 9.1935, the 
judgmentedebtors put in various objections 
and inter alia,contended that the execution 
application was barred by time. On Feb 
ruary 12, 1935, Kundu Mal, one of the judg- 
ment-debtors, made an application, which 
was signed by him and by a Oounsel, who 
was representing the décree-holders through- 
out these proceedings that he abadoned 
the plea of limitation. Proceedings went on 
until January 14, 1938, when the sale of 
one-half of the Lakar Bazar house was fixed 
for July 1, 1938. On June 17, 1938, the 
judgment-debtors once more objected to 
the execution application being time-barred 
and on March. 4, 1939, the order under 
appeal was made. 

Counsel for the appellants has contended: 
(1) that the application for execution which 
was put in on July 7, 1928, was evidently 
time-barred, firstly, because the execution 
case had been dismissed for default on 
June 15, 1925. and no application was 
made within three years of that order; 
secondly, the order made on June 12, 1925, 
staying the sale of the house related to 
the house situated in Mohalla Rupa Mistri 
and not to the house which was later 
attached and sold; thirdly. no order for 
injunction had been issued to the decree- 
holders restraining them from executing 
their decree and fourthly, Msi Shibo’s 
suit related only to one-third of the house 
situated in Mohalla Rupa Mistri, (2) that 
the decree-holders had asked for three 
reliefs in their first application, which was 
submitted on December 19, 1934, and that 
inspite of the orders of stay made from 
time to time the decree-holders were at 
liberty to proceed against the other pro- 
perties of the judgment-debtors, both 
movable and immovable, and also to 
apply for their arrest, and (3) that the 
question of limitation had not been aban- 
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doned by all the judgment+debtors; it was 
abandoned only by one of them, Kundu 
Mal; the other two judgment-debtors were 
not bound by what Kundu Mal had done 
on his own account at any rare, the ques- 
tion of limitation could not be abandoned 
and that it was the duty of the Court to 
have gone into this matter in spite of the 
-fact that it had been waived by one of 
the judgment-debtors, 

As‘ regards point No, 1, Counsel for the 
respondents urges that they were entitled 
to exclude three different periods and 
that consequently their application which 
was putin onJuly 7, 1928, as well ss their 
application which was latter put in on 
July 27, 1934, could not in any circums 
stances be barred by time. The deduc- 
tions that they claim are (1) from March 13, 
1925, when Bansi Lal’s objections were 
allowed, to June 15, 1928, when the decree- 
holders’ suit under O., XXI, r. 63, Civil 
P. ©., was decreed; (2) from June 12, 
1925, when the sale proceedings in regard 
to the house situated in Mohalla Rupa 
Mistri were stayed by the Senior Subor- 
dinate Judge at the request of the Junior 
Subordinate Judge, to May 4, 1926, when 
Mst. Shibo's suit was dismissed and (3) 
from July 18, 1928, when onthe applica- 
tion of Bansi Lal this Court had stayed the 
sale of the house ad interim to June 239, 
1934, when the appeal of Bansi Lal was 
disposed of. Counsel for the appellants, on 
the other hand, urges that none of these 
deductions is permissible under the law, 
Section 15, Lim. Act, says that in 
computing the period of limitation pres- 
eribed for any suit or application for the 
execution of a decree, the institution or 
execution of which has been stayed by 
injunction or order, the time of the conti- 
nuance of the injunction or order, the 
day on which it was issued or made, and 
the day on which it was withdrawn, shall 
be excluded. Itis obvious, therefore, that 
in order to enable the decree-holders to 
exclude any time in computing the period 
of limitation, the execution of their appli- 
cation must have been stayed by injunction 
- or order and unless this is so ng time can 
be excluded, Inthe present case, as stated 
above, all that was done by the Senior 
Subordinate Judge on June 12, 1925, was 
to stay the sale of the houses situated in 
Mohalla Rupa Mistri. Apart from the fact 
that Mst. Shibo’s suit related only to one- 
third of the house situated in Mohalla Rupa 
Mistri and that the present application 
Telates to the house situated in Lakar 
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Bazar, the fact remains that it was open to 
the decree-holders to have the other proe 
perties of the judgment-debtors, both move 
able and immovable, attached and also to 
have taken action for their arrest. Exe 
cution of their decree had never been stayed 
by any order or injunction and they them- 
selves had claimed three different reliefs 
in their application of December 19, 1924. 
It is well-settled that if execution is not 
completely and absolutely stayed, s. 15 
does not come into play. If any authority 
is needed for this proposition, reference may 
be made to Ram Bharosay v. Sohan Lal (1), 
Chanbasappa Nagappa v. Holibasappa Ba» 
sappa (2), Kirtyanand Singh v. Pirthichand 
Lal (3) Tripura Sundaram v, Abdul 
Khadar (4), and Kirtyanand Singh V. 
Prithichand Lal (5), 

Counsel for the respondents has drawn 
my attention in thie connection to Pat- 
tamayya V. Pattayya (6), Kamaruddin v. 
Jawahir Lal (7), Hira Lal v. Punjab 
National Bank (8) and Kristo Kamini Debi 
v. Girish Chandra Mondal (9), I however, 
consider that noneof these authorities is in 
point, I am further of opinion that a 
decree-holder cannot extend the time in his 
favour by merely describing his petition 
as one for revival of the original applica- 
tion and that the authorities which grant 
him this concession have gone beyond the 
statute of limitation itself. In the matter 
of limitation only such periods can be ex- 
cluded which are expressly mentioned in 
the Lim. Act and if thelaw does not allow 
any exclusion, I consider that it is impose 
sible to allow that exclusion merely on the 
score of authorities. Itis no doubt open 
to the Courts to interpret the law in any 


‘manner they like and to come to the cone 


clusion that the case contemplated by them 
Q) AIR 1924 All. 707; 82 Ind, Ca. 1;LR 5A 
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(2) AIR 1924 Bom, 383; 80 Ind. Cas, 239,48 B 
485, 26 Bom. L R 317, 

(3) A IR 1929 Pat. 597; 120 Ind. Oas. 315; Ind. Rul. 
(1930) Pat, 27, 

(4) A IR 1933 Mad. 418; 143 Ind. Oas. 1; 56 M 

490; 64 M L J 664; Ind. Rul. (1933) Mad. 274; 37 L 
W 607 (F B). 
(5) AI R1933 P O 52; 141 Ind. Cas, 760;601 A 
43: 12 Pat. 195; Ind. Rul. (1933) P O 33; 100W N 
226: 37 L W 335; (1933) MW N112;14 PLT 187; 37 
O WN 548; (1933) A L J35% 61 M LJ 599; 35 Bom. 
L R 526; 570 LJ276(P 0) 

(6) 50 ML J 215; 92 Ind, Oas. 782; AIR 1926 
Mad, 453; (1926) M W N 262, 

(7) 27 A 334; 32 14102;2 A Ld 397; 8 Sar. 810 
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‘is not provided for under the statute, but 
the present case isnot a case of that type. 
I hold, therefore, that the application of 
July 7, 1928, was clearly time-barred 
having been presented more than three 
‘years after the execution application had 
been consigned to the record room by the 
‘Senior Subordinate Judge on account of the 
default of the decree- holders. s 

I am also of the opinion that the waiver 
of the question of limitation by Kundan 
Mal did not bind the other two judgment- 
-debtors and that it was open to them to 
insist on a decision onthat point, Furtker, 
there is abundant authority in support of 
the proposition that objections regarding 
limitation cannot be waived and that even 
if they are waived they can betaken up 
again by the parties waiving them or by 
the Courts themselves. Reference in this 
connection may be made to Desraj Hukume 
«chand v. Lachhi Ram Prabh Dayal (10) 
Hukum Singh v. Shahab Din, 44 Ind.Oas. 890 
(11), Radha Mohan v. Ami Chand (12), 
Ram Charrittar v. Suraj Teli (13), Ram 
Murthy v. Gopayya (14) and Gobardhan Das 
v. Dau Dayal (15). 

It was further contended by the appel- 
lant’s Counsel that the judgment-debtors 
were not expected to raise all points at 
one time and thatit was open to them to 
raise their objections piecemeal. In sup- 
port of his contention he relied on Aley 
Rasul v. Bal Kishen (16), Genda Lal v. 
Hazari Lal (17), Allahadad Bank Lid. v. 
Ratian Lal (18), Raja Balbhadar Singh v. 
Shankar Das (19), Atul Krishna Ghose v. 
Brindaban Naik (20) and Kesho Prasad 
Singh v. Harbans Lal, 53 Ind. Cas. 85 (21). 

(10) AIR 1983 Lah, 404; 147 Ind. Oas.57;6R L 


-324, 
(11) 44 Ind, Oas, 890; A I R 1918 Lah. 374;14 P W 
R 1918 


(12) A I R 1934 All. 386; 149 Ind. Oas. 651; (1933) 
AL Jd 1283; 6 R A 939, 

(13) AIR 1932 All, 108; 136 Ind, Oas. 71; 53 A 738; 
(1931) A L J 997; Ind. Rul. (1932) All 119. 

(14) 40 M701; 35 Ind. Cas 575; A I R 1917 Mad, 
892; 31 M LJ 231. 
’ (15) 54 A 573; 138 Ind, Oas., 583; AIR 1932 AIL 

273; (1932) A L J365; LR 13 A 199 Rev.; Ind, Rul. 
(1932) All. 467; 16 RD 293 (F B). 

(16) AIR 1937 All. 4463 169 Ind. Oas. 997; (1937) 
A LJ 482; 1937 ALR 613;10 R A92. 

(17) A IR 1936 All. 21; 160 Ind. Cas, 394; 58 A 
T (1935) A L J 1189; 1936 AL R118; 8R A 599 
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R 202; 10 RL 44. 
(19) A I R 1937 Lah, 211; 172 Ind, Oas, 426; 39 PL 
R 434; 10 R L 318., 
(20) AIR 1930 Pat, 330; 125 Ind. Oas. 527; 9 Pat, 
306; 11 PL T 739; Ind. Ral. (1930) Pat. 527. 


~~ (21) 53 Ind. Oas. 85; A I R 1920 Pat,570; 2 P LT 99; 
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The principles enunciated in these judg- 
ments are clear, bat itis not necessary to 
discuss this matter at length as on the 
findings, as already recorded, I am in a 
position to dispose of the appeal, I hold 
that the application for execution was time- 
barred and accepting the appeal set aside 
the order of the Senior Subordinate Judge, 
The decree-holder will pay costs to the 
judgment-debtors in both Courts, e 


S. Appeal allowed. 


et 


PATNA HIGH COURT. 
Criminal Revision No, 21 of 1940 
January 31, 1940 
MEREDITH, J. . 
BISWANATH DUBEY—Peatitroner 
versus 
GHARBIGAN COHAMAR—Opposirse Party 

Penal Code (Act XLV of 1860), s. 215--Scope— 
Essentials of offence under—Accused held, could not 
be convicted under s. 215, 

Section 215, I. P. O., aims primarily at profes- 
sional trackers aud other persons who, being 
usually in league with thieves or well aware of their 
proceedings, obtain money for recovery of stolen prop- 
erty without making any effort to bring the offenders 
to justice. The section has three essential ingre- 
diente : first, taking or agreeing or consenting to 
take any gratification under pretence or on account 
of helping any person to recover any movable prop- 
erty ; secondly that the owner ofsuch property must 
have been deprived of it by an offence punishable 
under the I. P, O; and thirdly that the person in 
question, having taken or agreed to take the grati- 
fication, must nob have used all means in his power 
to cause the offender to be apprehended and con-. 
victed of the offence. The section has nothing to 
do with any illegal gratification. 

The complainant’s bullock disappeared one day. 
The circumstances showed that the bullock might 
have strayed. The accused offered to recover the 
bullock if certain amount was paid by the com- 
plainant. The complainant refused to accept it and 
the accused did nothing further : S 

Held, that the second ingredient of s. 215 referred 
to above was not present and the accused could not 
be convicted. 139 Ind. Oas. 76 (1), relied on. 


Or. R. against the order of the Sessions 
ae oe Arrah, dated November 
, 1939. 


Mr. Tarkeshwar Nath, for the Petitioner. 


Order.—The petitioner Biswanath Dubey 
was convicted under s. 215/1511, I. P. O. 
and sentenced to ‘undergo three months’ 
rigorous imprisonment and to pay a fine 
of Rs. 90, in default to undergo a further 
month’s rigorous imprisonment. Out of the 
fine, Rs. 30 was directed to be paid to the 
complainant, a village chaukidar, by way 
of compensation. Section 215, I. P. C. rans 
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as follows : 

“Whoever takes or agrees or consents to take any 
gratification ander pretence or on account of help- 
ing any person to recover any movable property 
of which he shall have been deprived by any offence 
punishable under this Oode, shall, unless he uses 
all means in his power to cause the offender to 
be apprehended and convicted of the offence be 
punished with imprisonment of either description 
for a term which may extend to two years, or with 
fine, or with both.” 

And what the petitioner has been con- 
victed for is an attempt to commit this 
offence. After his conviction he appealed 
to the learned Sdssions Jadge of Shahabad 
who dismissed his appeal. The facts of the 
case are that an January 20, 1939, the bullock 
of the complainant chaukidar disappeared; 
evidently his first impression was that it 
had strayed, because he took no steps to 
lodge any information until January 27, 
a week later. Having failed to find it, he 
lodged a saneha at the Police Station; 
nothing more happened until February 
23, when, as has been found by the Courts 
below, and as must now be accepted, the 
petitioner came tothe chaukidar and offered 
to recover the bullock if paid Rs. 25. The 
complainant refused to accept these terms 
and, it is said, a panchyati was call- 
ed, but still the petitioner, though 
admitting his previous offer, did nothing, 
On March 8, the petitioner filed a petition 
before the Suk-Divisional Officer to the 
effect that the chaukidar was harassing 
him with regard to the recovery of his 
bullock ; and finally, on March 10, the 
chaukidar filed the complaint which has 
led to the petitioner’s conviction. 

I am of opinion that this conviction can- 
not possibly be sustained. Section 215, which 
is a section rarely used aims primarily at 
professional trackers and other persons who, 
being usually in league with thieves or well 
aware of their proceedings, obtain money 
for recovery of stolen property without 
making any effort to bring the offenders 
to justice, The section has three essential 
ingredients: first, taking or agreeing or cone 
senting to take any gratification under pre- 
tence or on account of helping any person to 
recover any movable property; secondly 
that the owner of such property must have 
been deprived of it by an offence: punish- 
able under the Penal Oode; and thirdly 
. that the person in question, having taken 
or agreed to take the gratification, must 
not have used all means in his power to 
cause the offender to be apprehended and 
convicted of the offence. It is a peculiar 
section inasmuch as once it is shown that 
the person charged has taken or agreed to 
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take money, which in itself is in no way 
wrong or illegal if the intention is honest, 
then the completion of the offence follows not 
necessarily from any further overt act but 
merely from an omission, namely as the 
section puts it, the failure to use all means 
in his power to cause the offender to ba 
apprehended and convicted. I doubt the 
Courts bélow have fully appreciated this 
feature of the section. The Magistrate at 
least appears to have considered that the 
offence had something todo with taking an 
illegal gratification (an expression which he 
has used twice over}. Suffice it to say, the 
section has nothing to do with any illegal 
gratification. Gratification may be taken, 
but it is in no way illegal if the bargain is 
honestly carried out, it is merely payment 
for work done. 

Where an offence is of this peculiar 
natare, I find it scmewhat difficult to 
understand exactly what will constitute an 
attempt to commit it; a question upon which 
there appear to have been differences of 
judicial opinion in the past. I do not 
propose to go into that difficult question. 
It is unnecessary to do so, because the 
second ingredient, which I have spoken of, 
is not present and the conviction must be 
set aside on that ground. It is nowhere 
expressly found by the Oourts below that 
the complainant’s bullock was actually 
stolen, that is to say, that he was deprived 
of it by an offence punishable under 
the I. P. O. That this is an essential 
ingredient in the offence has been laid down 
by this Court in Bageshwari Ahir v. Em- 
peror (1) That was really a stronger case 
than the present one, There the money 
had actually been taken, and, though there 
was no direct evidence of theft, the Courts 
below had at least considered all the cir- 
cumstances and come toa finding by 
inference that there had been a theft. In the 
present case however, the necessity of such 
an express finding does not seem to have 
been appreciated. There is no finding 
and no examination of the evidence, if 
any; on which such a finding could, be leased, 
As I bave already indicated, the circumstans 
ces, on the contrary, appear to show that the 
bullock might have strayed. There is no 
assertion that it was tied up, or shut up 
in any encloure which was opened, and, in 
short, there appears to have been nothing 
upon which an express finding, that this 
was a case of theft, could be based. There 

(1) 11 Pat, 392; 139 Ind. Gas. 76; A IR 1932 Pat. 


241; 33 Or, LJ 709; 13P L T 732; Ind. Rul. (1932) 
Pat, 201; (1932) Or. Cas. 638. 
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does not appear to be any assertion that 
the petitioner himself ever stated that he 
actually knew that the bullcck had been 
stolen, and who had stolen it. In the ab- 
sence of this finding and of evidence to 
support such a finding, the conviction cannot 
stand. The conviction of the petitioner and 
his sentence, and the order for, payment 
of fine and compensation, are therefore set 
aside, and he will be acquitted. He must 
now be discharged from his bail. 


B. Cinviction set aside. 





ALLAHABAD. HIGH COURT 
Second Appeal No. 15 of 1938 
April 17, 1940 
Braunp, J 
NOOR MOHAMMAD AND orsres— 
PLAINTIFFS— A PPELLANTS 
versus 
ZAINUL ABDIN AND OTHERS— DEFENDANTS 
=~ RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XX, r. 18, 
0. XLI, r. 20—Partition suit—Decree in, essentials— 
Duty of Court to ascertain that all interested parties 
are impleaded —There must be judicial declaration 
and noi ex parte —Appeal — Necessary party not im- 
pleaded in partition suit—Procedure to be followed by 
Appellate Court. 

Ina partition suit the Court has, under O. XX, 
r. 18, Civil P. O., first to ascertain judicially who all 
the persons are whoare interested in the land to be 
partitioned and then in its decree it has to deelare 
who they are and also what their rights are. It goes 
to the whole root of the matter that at the outset the 
entire interests in the property should be ascertained 
and fixed. The rights of the parties cannot be 
judicially determined in the absence of the persons 
interested to contest them. When O. XX, r. 18 lays 
upon the Court the duty of declaring what the rights 
of the parties interested in the property are, it means 
that there shall be a judicial declaration and not a 
mere ex parte declaration in the absence of the 
parties. [p. 385, col. l; p. 386, col. 1.) aad, 

Where the Appellate Court in a partition suit, is of 
opinion that a certain person isa necessary party, 
and oughtto have been impleaded under O. XX 
r. 18 the proper procedure is toremand the case to 
the Court of first instance with a direction that the 
Court should implead that person and then proceed to 
dispose of the case, 88 Ind, Oas. 493 (1), follow- 
ed, [p. 386, col. 2.) 


S. A. from the decision of the Civil Judge, 
Azamgarh, dated September 8, 1937. 

Mr, N. U. A. Siddique, for the Appellants. 

Mr. Mukhtar Ahmad, for the Respon- 
dents. 

Judgment.—This is a second appeal 
involving a matter of very small value. The 
suit was a partition suit. It is important 
to observe that. The pedigree by which 
the interests of the constesting parties is 
traced isa complicated one and I do not 
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Propose to set it out in every detail. To put 
the matter as shortly as it can be put, 
there was a property which many years ago 
was in the ownership of a common ances» 
tor named Hayatan. MHayatan had three 
sons, Abdul Rahman, Suleman and Ibrahim, 
the firstenamed by his first wife and the two 
last-named by a gecond wife. The property 
in question which is sought to be parti- 


tioned in this suit was, it is said im the, 


joint ownership of Suleman and Ibrahim. 
The plaintiffs who are three in number 
trace their title through Ibrahim and the 
defendants trace their title through Sule- 
man. Defendant No. 6is a formal party, 
Tbe half-share of the property which devol- 
ved upon the death of Ibrahim together 
with a further 20 out of 192 shares devolved, 
according to tke plaintiff's story, as to an 
aggregate of 58 shares, upon a lady named 
Fatima and asto the remaining 58 shares 


upon one Ali Ahmad, the deceased husband: 


of plaintiff No.3, Mst, Khair-un-nisa. On 
the death of Fatima no difficulty arises bee 
cause her 58 shares admittedly devolved 
upon the plaintiffs. As to the 58 shares, 
however, of Ali Ahmad, the husband of Mst. 
Khair-un-nisa, the matter is not quite so 
easy. 

According to the plaintiffs’ version, as set 
out in para. 4 of their plaint, Mst. Khair- 
un-nisa acquired not only 144 such shares 
in her own right upon the death of her huse 
band but also the remaining 433 shares in 
lieu of her dower which, it is alleged, was at 
that date unpaid. It is important to observe, 
therefore, that while the plaintiffs traced 
of the 116 shares 
which they claim by devolution from Ibrahim 
the remaining 432 shares are claimed by 
Mst. Khaireun-nisa as having been acquired 
and taken possession of by her in lieu of 


her dower to which she was entitled from _ 


her husband. The relevance of this ques. 
tion is that if this allegation on the part of 
Mst. Khair-unenisa relating to these 432 
shares is not correct, they would have de» 


`, 


volved in part, at any rate, under the ordi- 


nary Mahammadan Law of inheritance, upon 
the other branch of the common family al- 
together, that is to say, the branch of Abdul 
Rahman. It comes to this that while as to. 
724 shares the plajntifis have traced their 
title by descent from the common ancestor, 
as to the remaining 434 shares one of them 
claims under the arrangement with her 
husband in respect of dower and in such a. 
way thatif she is right the interests not only 
of the plaintiffs and the defendants to this. 
suit will be affected but also of the heirs of 
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the third brother Abdul Rahman who are 
not and never have been parties to these 
proceedings. In the written statement 
the defendants in para, 15 deny that Met. 
Khair-un-nisa was entitled to anything in 
respect of dower and they allege that if she 
was, her dower was only a trifling amount 
of some Rs. 150. They dispute that she 
overto>k possession of these 434 shares in 
ieu of dower. And, accordingly as between 
them$elves and the plaintiffs, at any rate 
they put at once in issue the destination of, 
the 434 shares in question. 

Now at that point itis necessary for me 
to draw attention once again to the fact 
that this is a partition suit. There is no 
mystery about a partition suit, It is simply 
a suit in which persons who are jointly en- 
titled to an undivided property set in motion 
the processes of the Court te obtain a divi- 
sion of it in severalty among themselves. 
There is accordingly in O. XX, r. 18 precise 
‘machinery provided for the Court to do what 
is necessary to be done. And itis carefully 
provided what the Court's decree is to cone 
tain and what is the order to be carried out. 
It is obvious that when a property is to be 
divided not merely into undivided shares 
but by a physical partition the first thing to 
be done is to ascertain who are exactly the 
people entitled to share in the division. 
Each of them is interested in seeing that 
what is done is rightly done, and for that 
reason we find that in O. XX, r, 18, which 
in this respect has not been materially 
amended by our own rules, the first thing 
that the Court has got to do by the decree it 
makes is to “declare the rights of the several 
parties interested in the property.” The 
Court has therefore first to ascertain judi- 


' cially who all the persons are who are inter- 


and also what their rights are. 


ested in the land to be partitioned and. then 
in its decree it has to declare who they are 
It then goes 
on to make provision for giving practical 
effect to the partition and for separate pos- 
session to the various participants. It goes 
to the whole root of the matter that at the 
outset the -entire interests in the property 
shouid be ascertained and fixed. That is why 
the Code is careful to require the decrse 
to be in this form. 

Now, the whole difficulty in this casa has, 
to my mind, arisen out ¢f a failure to under- 
stand this elementary truth about the nature 
of a partition action and to follow the direc- 
tions of the Code in respect of the decree 
‘that should be made. The Muasif before 
whom the matter first came determined a 
number of facts. He held first that the 
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properties in question were the jéint proe» 
perties of Suleman and Ibrahim. So far, 
so good. He then went on to find also as a 
fact that Mst. Khair unsnisa did get the 434 
shares in question in lien of her dower and 
there Were certain other issues determined 
by him which are not material for me to 
mention, What I must point out is that the 
finding at which the learned Munsif arrived 
in respect of 434 shares was one arrived at 
in a suit which, so far as the heirs of Abdul 
Rahman were concerned, was wholly ex 
parte. They were the people who were in- 
terested to resist Mst. Khair-un-nisa’s claim 
and they were never before the Oourt. 
It is difficult to see therefore how in those 
circumstances the Court could possibly 
comply with O. XX,r.18 by giving a judi- 
cial declaration as to the rights of the 
several parties interested in the property. 
I venture to think that not only must the 
parties themselves to the partition suit take 
care that they bring before the Oourt all 
persons who are or may be interested in 
what it is proposed to divide but that the 
duty lies upon the Court itself in matters 
such as these to see that it has before it 
everyone whose presence is necessary to 
enable it to make the dealaration which it 
is required to make by O. XX, r, 18. Tae 
matter does not quite end there because 
looking at the decree which the Munsif ac- 
tually made we find that it makes no attempt 
whatever to comply with O. XX, r. 18, It 
is merely a slovenly declaration that the 
plaintiff's suit is to be decreed, whatever 
that may mean. I sympathize with the difi- 
culty in lower Courts which the absence of 
practice and the pressure of work gives rise 
to, but I cannot too strongly impress upon 
subordinate Courts that ıt is essential both 
to comply with the provisions of the Code as 
to the form in which decrees should be, 
where such form is provided for, and more 
generally, in every case to pay far more at- 
tention than is paid at present to the draw- 
ing up of intelligible decrees. 

The learned Oivil Judge, into whose hand 
the matter next came, was, I think, alive to 
this part of the difficulty. He was alive tothe 
importance of ascertaining the rights of the 
parties and he directed further definite issues 
as regards this outstanding question of who 
was entitled tothe 435 shares which Mst. 
Khair-un: nisa claimed by virtue of her dower. 
He appreciated, I think, that it was part of the 
duty of the Court to ascersain and fix tue 
rights of the several parties interested in tna 
property to be patitioned. He accordingly re- 
manded these further issues to the lower 
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Court to be tried, But whatI venture to think 
even he cverlooked was the fact that 
they could not be judicially determined 
im tke absence of the persons interested 
to contest them. It is quite true that an 
ex parte finding could be made as, indeed, 
the Munsif did find, but when O. XX, 
r. 18 lays upon the Court the duty of 
declaring what the rights of tħe parties 
interested in the property are, it means 
that there shall be a judicial declaration 
and nct a mere ex parte declaration in the 
absence of the parties. These matters went 
back to the learned Munsif and were 
determined by him again ex parte—against 
some at any rate of the perscns who were 
interested to resist them. 

Tke matter then came on full first 
appeal befcre the Civil Judge who disagreed 
with the findings of fact in the Court 
below and eventually fcund that Mest. 
Khair-un-niea wes not entitled to the odd 
434 shares. In cther words, he found in 
favcur of the absent teirs of Abdul 
Rahman. In the actual order that he made 
he again came near the truth when he 
directed that a partition decree should be 
drawn up under O. XX, r. 16 (semble 
r. 18), Civil P.O. He returned it to the 
Mounsif with a directicn, in effect, to draw 
up a prcper decree. Jt would have been 
tetter perbaps if the learned Ojvil Judge 
had given the Munsif his own assistance 
by drafting the decree fcr him. In the 
result there has not yet ceme into existence 
any decree which remotely conforms to 
O. XX,r. 18. That is the condition in 
which it ccmes before me in cecond appeal. 
I cannot overcome the difficulty with which 
I am faced by the circumstances that this 
is a partition suit and thatit is the duty 
of the Court, first to ascertain and declare 
the rights of the parties interested in the 
property. I cannot do that in any manner 
which in my judgment can be contem» 
plated by the Ccde without having thcse 
parties before me. As it seems to me, 
the whole proceedings are misconceived 
in the absence of persons who are or may 
be intesested in the land to be divided. 
And as a result of this I must I think 
‘see that the proceedings, if they are to 
be continued, should continue in the proper 
form. I have been a greal deal puzzled 
to know what is actually the right step 
to take. The Court even in appeal has 
full jurisdiction under O. I, r. 18 to require 
such parties to be added as are necessary 
in order to enable the Court effectually 
and completely to adjudicate upon and 

e 


NOOR MOHAMMAD Y, ZAINUL ABTIN (ALL) ` 


19010 


settle all the questions involved in the 
suit, One of the questions involved in 


the suit is undoubtedly who is entitled ~ 


to the 434 shares in question, Under 
QO. XLI, r. 25 I have jurisdiction to 
frame an issue and to return it to the 
Court from which this appeal comes to be 
tried. And I wondered whetber I ought 
not to frame this particular issue again 
and to refer it to the first Appellate ourt 
under that rule. 

The course however that I must take 
is, I think, determined for me by--a case 
in Shiam Lal Joti Prasad v. Dhanpat Rat 
(1). It is a two-Judge decision of this 
Court and is to the effect that if the 
Appellate Court is of opinion that a certain 
person is a necessary party, and ought to 
have been impleaded, the proper procedure 
is to remand fhe case to the Court of 
first instance with a direction that the 
Court shculd implead that person and 
then prcceed to dispose of the case. In 
those circumstances 1 think I have no 
alternative but io directthat this case be 
remanded to the original Court of the 
Additional Munsif of Azamgarh and to 
direct him to cause the heirs of Abdul 
Rahman to be added as parties to the suit. 
That will be dcne, of course, in pursuance 
cf O. I,r. 10. The plaint will have to be 
amended to be served on them and they 
will have opportunties of filing their written 
statements. He willthen have to dispose. 
of the case. It may be from their written 
statements that it will emerge that they do 
not contest certain mattersin which casé 
his task will be easier, J cannot give 
him apy directions or to advise him as to. 
that. When he has disposed of the matter 
and come to his findings, if be’ should 
have determined that it is a case in which 
an order for partition should be made, 
then I draw his attention cnce more A 
O. XX, r. 18 as to the form in which 
his decree should be. He is required by 
law to “declare the rights of the several 
parties interested in the property.” That. 
means that he is required to fix and. 
ascertain the rights of everyone interested 
in the property and to set them out in 
his decree and then the decree should. 
follow the other provision of the rule, I` 
shall accordingly remand this second appeal 
for these steps to be taken. 

As regards the costs I am urged by 
tke respondents to allow them their costs. 
in this Oourt throughout upon the footing 

(1) A I R 1925 All, 768; 88 Ind. Cas, 493; 47 A 853s. 
23 A L J 787, i 
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_that, if there has been expense incurrec, 
` it has been due to the plaintiffs initial 
mistake in misconstituting the suit. There 
would have been a good deal of force in 
that if the defendants themselves had 
ever taken that objection, But what the 
defendants have done is that they have 
gone on and fought the snit upon the 
footing that the suit was properly cone 
stituted. On the whole I think the right 
order to make as to the costs of the 
proceedings so far as they have at present 
gone, that is to say, the costs so far 
incurred in the Munsif's Court, in first 
appeal ande upon this appeal is that I 
should make no order as to them but 
that I should direct that they be dealt 
with by the learned Munsif in the proceed 
ings which will now be held before him 
and should be treated as costs of those 
proceedings and subject to whatever order 
he meskes in respact of the costs of these 
proceedings. The courtefee will be refunded. 


e. Appeal remanded, 





PATNA HIGH COURT 
Criminal Revision No. 490 of 1940 
August 13, 1940 
DHAV LE, d. 

RADHA MOHAN AHIR AND ANOTHER — 
PETITIONERS 

versus ; 
EMPEROR—Opposite PARTY 

Penal Code (Act XLV of 1860), 8. 215—Person’s 
cow missing from place where it was let loose for 
grazing— Accused approaching him some months later 
and promising to find out culprit for consideration 
and taking money—No evidence that cow was stolen 
‘—Accused cannot be convicted under s. 215. - 

A mere representation by the accused tothe owner 
of missing animal, that it was stolen and that they 
: were helping him to recover it does not itself show 
_that the animal was really stolen. 139 Ind. Cas. 76 
(1), relied on. 

A person missed his cow from a bathan where it 
had been let loose for grazing. He made a search 
but got no trace of the cow, and then lodged a sanha 
at the thana giving a description of the missing 
animal, Some months afterwards the accused went 
to him and promised tofind out the culprit for a 
consideration. They thus took some money from him 
there was no evidence that the cow was in fact stolen: 

Held, that the accused could not be convicted 
under 8. 215. 


Cr. R. from an order of the Sessions Judge, 
of Shahabad, dated May 25, 1940. 


Mr. Sobhendu S. Sinha, for the Petitioners, 
The Govt. Pleader, for the Crown. 


Order.—This application in revision must 
“be allowed. The petitioners have been 


RADHA MOHAN AHIR V. EMPEROR (PAT) 


, 387 

convicted under s. 215 of the I, P. O. and 
sentenced to three months’ rigorous ime 
sonment each for taking Rs. 4 from one 
Chaturi Bind under pretence of helping 
bim to recover his etolen cow. The short 
point raised by the learned Advocate for 
the petitioners is that there is no evidence 
and no finding that Ohaturi’s cow was in 
fact stolen, or in the words of s. 215 that 
Chaturi had been deprived of the cow by 
any offence punishable under the Code. 


‘It appears that in April Chaturi missed his 


cow from a bathan to the west of his village 
where it had been let loose for grazing. 
He made a search but got no trace of the 
cow, and then lodged a sanha at the thana 
giving a description of the missing animal. 
Some five months afterwards the petitioners 
went to him and promised to find out the 
culprit for a consideration. They thus took 
Rs. 4 from him the following day, and 
at midnight on the following day again 
they gave him a cow to keep until his own 
cow was found. The next day the chauki« 
dar came and found that the cow left with 
Chaturi was a stolen cow. Chaturi was 
taken to the thana, where he lodged his 
information against the petitioners. In this 
information he speaks of his stolen cow, 
but there is no evidence that the cow was 
in fact stolen. The animal was only miss- 
ing and there were several possibilities 
other than theft or some other offence to 
account for her non-return, The learned 
Govt. Pleader has endeavoured to support 
the conviction by arguing that the petis 
tioners are bound by their representation 
to Ohsturi that his cow was atolen and 
that they were helping him to recover it; 
but the representation “does not itself show 
that the bullocks were really stolen,” to 
quote from the similar case of Bageshwari 
Ahir v. The King Emperor (1). It was not 
the case of the prosecution that any offence 
other than theft had led to Caaturi being 
deprived of his cow, and as the theft has 
not been established and indeed the cow 
might have been lost without any offence 
under the I. P. O. at all the conviction is 
untenable. I set aside the conviction and 
sentences passed upon the petitioners, 


8. Convetion set aside. 

(1) 11 Pat. 392; 139 Ind. Uas. 76; Ind. Rul. (1932) 
Pat. 201; A IR 1932 Pat, 211;33 Or. LJ 709; (1932) 
Or. Oas. 638; 13 P L T732. 
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MADRAS HIGH COURT 
Special Bench 
O. P, No. 256 of 1939 
February 6, 1940 
Leaca, O. J., Kina AND KRIBANASWAMI 
ASYYANGAR, JJ, 
COMMISSIONER or INCOME-TAX, 
MADRAS—PBTITIONER e 
versus 
SALEM DISTRIOT URBAN BANK 
LtD., SALEM— RESPONDENT 

Income Tax Act (XI of 1922), s. 3—“ Individual" 
—~If includes co-operative society—Co-operative 
Bank having asshare-holders some persons and other 
co-operative societies, whether ‘association of indtwi- 
duals’, within meaning of 8, 3—Income tax—Mutual 
benefit society—Co-operative Bank carrying on busi- 
ness with non-members, tf mutual benefit society. 

A corporate body created by a statute is an indi- 
vidual within the meaning of s. 3, Income Tax Act, 
and hence a co-operative society registered under 
the Oo-operative Societies Act, must fall within the 
same category. It isa corporate body and has per- 
petual succession, A Co-operative Bank registered 
under the Co-operative Societies Act consisting of 
share-holders some of whom are persons and othera 
co-operative} societies, is therefore an association of 
individuals within the meaning of s. 3 of the Act 
and can be assessed to income-tax as an association- 
of individuals. 136 Ind. Cas. 488 (2,, relied on, 1+4 
Ind. Cas. 470 (1), not approved, 157 Ind. Cas. 1000 
(3) and 166 Ind. Cas. 150 (4), referred to. 

A Co-operative Bank carrying on banking business 
with non-members cannot maintain the claim to be 
a mutual benefit society. It can only escape taxa- 
tion under the provisions of the notification which 
the Central Govt. has published under s. 60 of the 
Income Tax Act, 107 Ind. Oas. 291 (5) and 173 Ind. 
Cas, 998 (6), relied on. 


O. P, from the reference made by the Oom- 
missioner of Income tax, Madras. 


Mr. K. V, Sesha Ayyangar, for the Peti- 
tioner, 


Messrs. M. S. Venkatarama Iyer and P, R. 
Srinivasan, for the Respondent. 


Leach, C. J.—The assessee is a Oo-ope- 
rative Central Bank registered under the 
Co-operative Societies Act of 1912. This 
statute has been replaced so far as this 
Presidency is concerned by the Madras 
Co-cperative Sccieties Act, VI of 1932, but 
nothing turns on this. The assessee cor- 
poration consists of 671 share-holders. 
Of the share-holdera 138 are persons and 
533 co-operative societies. For the year of 
assessment 1937-30 the Income-tax Autho- 
tities have held that the assessee had a 
total income of Ks,37,445 made up as follows: 
Rs. 5,293 interest on taxed securities; 
Rs. 1,519 interest on tax free securities; 
Rs. 4,009 interest obtained on deposits and 
Rs. 26,624 profits made on its transactions, 
The assegsee does not confine its business 
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to its share-holders but carries on an ordi- 
nary banking business aswell. By virtue 
of a notification of the Govt. of India under 
s. 60, Income Tax Act of 1922, the “profits” 
of a co-operative society are exempt from 
income:tax, but the notification stipulates 
that the profits{shall be taken into account 
in determining the total income for the pur- 
poses of the Income Tax Act. After exclud- 
ing the Rs. 1,519 representing the interest 
on tax-free securities of the asseasee and 
the Rs. 26,624 made on its business the In- 
come-tax Authorities have assessed the 
assessee on an income of Rs. 9,302, but by 
taking into account the Rs. 26,624 they have 
held that the assessee must pay tax on the 
Rs, 9,302 at the rate which would be payable 
on an income of Rs, 37,445. The assessee 
challenged the correctness of this decision 
and asked the Commissioner of Incomertax 
to refer to this Court under the provisions of 
8.66 (2) of the Act certain questions. The 
Income-tax Oommissioner considered that 
only two questions of law arose and these 
he has referred. They are as follows: 

(a) Whether the Bank is an association of indi- 
viduals within the meaning of s. 3ofthe Act and 
whether it can be assessed to Income-tax as an 
association of individuals. ‘ 

(b) Whether the Bank is not a mutual benefit 
society and as such can be said to have derived a 
profit of Rs, 26,624 as a co-operative society to be 
included in its total income.” 

The assessee is satisfied with the refer- 
ence of these two questions and therefore 
the Court is not called upon to go beyond 
them. The first question arises out of a 
contention advanced on behalf of the assese 
see that the assessee was not liable to ine 
come-tax at all as the assessee does not come 
within the charging s. 3. Section 3 says: 

“Where any Act of the Legislature enacts that 
income-tax shall be charged for any year at any 
rate or rates applicable to the total income of an 
assessee, tax at the rate or those rates shall be 
charged for that year in accordance with and sub- 
ject to the provisions of this Act in respect of all 
income, prcfits and gains of the previous year of 
every individual, Hindu undivided family, company, 
firm and other association of individuals,” 

The argument is that the word “indivie 
dual must be taken to be used merely as 
denoting a person and therefore the words 
“and other association of individuals” can- 
not apply to a corporate body which for the 
most part is composed of co-operative socie- 
ties. In support of this contention, great 
reliance is placed on the judgment in 
Commissioner of Income-tax, Bombay V. 
Ahmedabad Millowners’ Association (1). In 
that case it was held that the expression 


GQ) IL R (1939) Bom, 451; 184 Ind. Oas, 470; ATR 
1939 Bom. 363; 41 Bom. L R 656; 12 R B 180 (2), 
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“association of individuals” in s. 3 means 
an association of human beings, The ques- 
tion which the Court had to decide was 
whether the Ahmedabad Millowners Asso- 
ciation which was composed of 61 members, 
60 of whom were limited liability companies 
and one a person, was assessable to income» 
tax. The case was decided by Beaumont, 
0. J. and Wadia, J. In the course of his 
judgment, the learned Chief Justice stated 
that he was disposed to agree with the 
Commissioner of Incomestax that if one 
merely took the dictionary meaning of the 
word “individual” it would include a limited 
liability company, but he considered that 
to do so would not be in accordance with 
its popular use by people speaking the 
English language. He concluded his judg- 
ment with this statement : 

“The question is whether ‘other association of 
individuals’ includes an association of companies. 
It seems to me quiteclear on the context that it 
cannot do so. “Individuals,” where first used, 
must mean human being, because itis used as some- 
thing distinct from a joint family, firm and company. 
The whole expression seems to me to mean ‘every 
human being, Hindu undivided family, company, 
firm and other association of human beings.’ One 
cannot give to the word ‘individuals’ in the ex- 
pression ‘association of individuals’ a different 
meaning to that which the word ‘individual’ bears 
in the same phrase.” 

This opinion is in direct conflict’ with 
the opinion expressed by the learned Chief 
Justice in an earlier case: Currimbhoy Ebra- 
him Baronetcy Trust v, The Commissioner of 
Income-tazx, Bombay (2). One of the ques- 
tions in that case was whether a corporation 
styled ‘the Trustees of the Sir Ourrimbhoy 
Ebrahim Baronetcy Trust” which had been 
created under an Act passed by the Gover- 
nor-General in Council was to be deemed 
to be an “individual” within the meaning 
of s. 3, Income Tax Act, The Inecome-tax 
Authorities had assessed the corporation as 
an “association of individuals,” Beaumont, 
O. J. held thatthe corporation was an “in- 
dividual”? within the meaning of the section 
and not an “association of individuals”. The 
question of the legality of the assessment 
was taken tothe Privy Council and although 
the question ofthe status of the corporation 
was not directly raised before the Board it 
falls to be observed that the decision of the 
Bombay High Oourt was affirmed. 

I consider that the opinion expressed in 
Currimbhoy Ebrahim Baronetcy Trust v, 
The Commissioner of Income-tax, Bombay (2) 
is preferable to that expressed in Commis- 
sioner of Income-tax, Bombay v. Ahmedabad 
Millowners’ Association (1). While it is true 

(2) 5 I T O 484; 136 Ind, Cas, 488; A I R1932 Bom, 
106; 33 Bom. L R 1549; Ind, Rul. (1932) Bom. 184. 
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that ordinarily in conversation the use of the 
word “individual” would be taken to denote 
a person, the word basin fact a far wider 
meaning. The first definition of the word 
given in the Oxford Dictionary is“One in 
substance or essence; forming an indivisible 
entity; indivisible.” It is also defined as 
“existing as a separate indivisible entity, 
numerically one, single.” If a corporate 
body created by a statute is an individual 
within the meaning of the section~and I 
hold that it is—a cooperative society regis- 
tered under the Co-operative Societies Act, 
must fall within the same category. It is 
a corporate body and has perpetual succes» 
sion. I consider that it is not reasonable 
to suppose that the Legislature intended 
that there should be a difference in the 
meaning of the word “individual” and tke 
plural “individuals.” If the word “indivi- 
dual” includes a corporation, the words 
“association of individuals” must embrace 
an association of corporate bodies, and 
therefore the assessee is an “association of 
individuals.” Support for the opinion that 
the assessee comes within s. 3 is to be 
found in the decision of the Allahabad 
High Court in Ramratan Das Madan Gopal 
v. Commissioner of Incomesiaz, Central-and 
United Provinces (3), and of the Lahore 
High Court in Mian Channu Factories Union 
v. Commissioner of Income-taz (4). In the 
former case a Bench of the Allahabad High 
Court held thas the word “individual” in 
the proviso to s, 55, Income Tax Act, includes 
an undivided Hindu family. In the Lahore 
case, which was also decided by a Bench, a 
“ginning factories union” which was com- 
posed of two firms and s Hindu undivided 
family was assessed to income-tax on the 
basis thatit was an association of indivi» 
duals, To give the word “individual” the 
meaning of “person” only would, it seems to 
me, to be to disregard the scheme of the Act 
and to rob the word of an accepted meaning. 
It follows that in my opinion the first quese 
tion referred should be answered in the 
affirmative, 

The second question requires little dis- 
cussion. The Income-tax Authorities have 
held that the assessee is carrying on an 
ordinary banking business, It carries ona 
banking business with non-members and 
therefore cannot maintain the claim to be 
a mutual benefit society. It can only escape 
taxation under the provisions of the notifi- 


(383) 8I TO 69; 157 Ind. Cas, 1000;A I R 1935 
oe 444; 57 A 745; 1935 AL J 364; 1935 AL R 
02. . 


(4) 9I T 0 246; 166 Ind, Oas. 150; A I R 1936 Lah. 


548; IRL 351. 
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cation which the Central Govt. has published 
under s. 60 of the Act, which means that it 
must pay tax atthe rate applicable to the 
amount of ite iotal profits, namely Re. 37.445. 
The principle stated in Trichinopoly Tennore 
Hindu Permanent Fund Lid, v. Commissioner 
of Income-tax (5) and repeated in Trichinoe 
poly Tennore Hindu Permanent Rund Ltd. 
v, Commissioner of Income-tax (6), applies. 
I would answer the second question in that 
sense, As my learned brothers agree with 
me, the assessea must pay the costs which 
we fix at Rs. 250, 


King, J,—I agree. 
Krishnaswami Ayyangar, J.—I agree. 


N.-8. Order accordingly. 

(£) 2 ITO 386; 107 Ind. Oas, 291; A I R 1927 Mad. 
1078; 53 M L J 881; I l. T 40 Mad, 268(F B). 

(6) 47 L W 24; 173 Ind. Cas. 998; A IR 1938 Mad. 
148; I LR (1938) Mad. 183; (1938) 1 M L J 130; (1938) 
M W N1741; 10 R M 648 (8 B}. 





OUDH CHIEF COURT 
Second Oivil Appeal No. 464 of 1937 
Yorks, J. 
August 21, 1940 
Tre MUNIOIPAL BOARD, LUCKNOW 
—DEFENDANT—APPBLLAN?T 
versus 
Mat. RAM DEI - Responpaent 

Nuisance — Public nuisance — Temporary but 
regular heap of rubbish stacked on public road in 
busy part of town, whether public nuisance—Civil 
suit by private individual for relief against — 
Special damage must be proved—U. P. Municipalities 
Act (IT of 19,6), ss. 7, 273—Authority given to Board 
not absolute — Nuisance resulting from its Act— 
Board is liable, 

For „practical purposes the most convenient 
definition of public nuisance is that which is found 
ins 268, of the I. P.O. A regular though temporary 
heap of rubbish stacked on a public thoroughfare 
aba busy and frequented part of the town is a 
public nuisance, as it must necessarily cause 
obstruction to members of the publie. fp. 392, col, 1.1 

For a private individual to be entitled to maintain 
a civil suit for relief against public nuisance, he 
must establish that he has suffered special damage 
that isto say, he must show that he has suffered 
some damage more than what the general body of 
the public had to suffer. 33 Ind.Oas, 199(2), 167 
Ind. Cas, 254 (3), 8 Ind. Cas. 808 (4), and 85 Ind, 
Oas. 304 (5), referred to. [p. 392, col. 2.] 

The authority given to the Municipal Board by 
8, 273, U. P. Municipalities Act read withs, 7 is 
not absolute. The authority is conditional and does 
not irae the oara, j froi liability, if nuisance 
results from its act. nd. Oas, 254 (3 i 
[p. 391, col. 1] teed ai; 

S, 0. A. against the order of the Oivil 
Judge, Malihåbad, Lucknow, dated August 


31, 1937. 
Messrs. K. P. Misra and Mohd. Ayub 


Qureshi, for the Appellant. 
e 
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Mr. L. S. Misra, for the Respondent. 

Judgment.—This is a second appeal on 
behalf of the Municipal Board, Lucknow, ia 
a case of a claim by private person in res- 
pect of a public nuisance. 

The plaintiff Mst. Ram Dei is the widow of 
one Manni Lal who had a house in what is 
called Bazaza Park, Lucknow, about 200 
yards away from the Aminabad Park. In 
s. 7 of the U. P. Municipalities Act MI of 
1916), it is laid down that 

“it shall be the duty of every Board to make res 
asonable provision within the Municipality for (c) 
cleansing public streets, places, and drains, remov- 
ing noxious vegetation and abating ,all public nui- 
sances.” 

In order to perform the duties so pre- 
scribed the Municipal Board appoints swee- 
pers who collect rubbish from all the lanes 
and streets of the city. This is collected in 
a number of receptacles (if not in them 
then around them), and from them it is 
removed in motor lorries which take it 
away to the Municipal refuse dumps, Sec- 
tion 273 (1) of the same Act provides that 
“the Board may (a) provide receptacles and 
places for the temporary deposit of offensive - 
matter and rubbish”. Acting under this 
provision the Lucknow Municipal Board 
provided a receptacle No. 18 in Bazaza Park 
which it put upon the road way opposite 
the house of Manni Lal. It is in evidence 
that the arrangements for this erllection 
and removal of rubbish are that rubbish is 
brought to the receptacle at this place from 
4a.mM.to7a.M. and is removed in lorries 
not later than 7 a.m. It is again collected 
there between 2 and 4 P.M. and removed 
not later than4e.m. There are some pho» 
tographs on the record showing the nature 
of the heaps of rubbish which is collected, 
These photographs, when examined with a 
magoifying glass, show that the rubbish 
collected igs in the main dry rubbish, old 
baskets, straw, paper, so on and so forth, 
but it is highly probable that along with 
this rubbish there is often mixed other 
rubbish of a more offensive nature, such as 
decaying vegetation or vegetable. The pho- 
tographs also show that the receptacle which 
is said to be at this place is completely 
concealed under the heaps of rubbish which 
are evidently much larger than the recep- 
tacle could possibly contain. It is in evi- 
dence that this system has been in opara- 
tion for the last 5 years prior to the institu- 
tion of the present suit. 

On August 5, 1936, Manni Lal served a 
notice under s. 326 of the Municipalities Act 
which showed that a representative suit 
would be filed by the public of the locality 
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in respect of these daily collections of rab- 
bish at this place. It appears, however 
that permission for the filing of sucha suit 
was refused by the Legal Remembrancer, 
Subsequently Manni Lal died, but his widow 
the present respondent none the less on 
October 5, 1936, without any fresh notice, 
filed a suit against the Municipal Board 
alleging that this heaping of rubbish con- 
stitut®d a public nuisance, and claiming that 
she had suffered special damage and was 
therefore entitled to relief. It may be noted 
that in the notice served by Manni Lal the 
reliefs claimed had been (1) a declaration 
that the stacking of rubbish at this placo 
was a public nuisance, (2) that an injunc- 
tion should be given against the Municipal 
Board to deter the Board from stacking 
rubbish in future, and (3 a decree for 
damages at the rate of Rs. 22 per mensem 
from February 10, 1936, which was given as 
the date of discovery of nuisance. 

The Municipal Board raised a number of 
defences which gavə rise to a numbar of 
issues. On these issues the learned Munaif 
held (1) that there was no public nuisance, 
(2) that the suit waa maintainable because 
it would be too strict an interpretation of 
the law to hold that the notice given by the 
husband was insufficient and the suit there» 
fore not maintainable. That point is no 
longer contested before me. On issue No, 4 
he held that there was no special damage 
established by the plaintiff and therefore 
the suit was not maintainable under the 
provisions of s. 91 of the Civil P. O. On 
Issue No. 5 he held relying on Ata Karim 
y. Municipal Board, Fatehpur (A. I. R. 
1929 All., 756 (2) (1), that asthe Board had 
not exceeded its statutory powers given by 
s. 273 of the Municipalities Act, the suit was 
not maintainable. On the question of limi- 
tation he held that there could be no bar 
of limitation because the nuisance complain- 
ed of was a continuing wrong giving rise to 
afresh cause of astion from day to day. 
In view of his findings on Issues Nos. 4 and 
5 he dismissed the plaintiff's suit. 

The learned Oivil Judge in appeal came 
to three findings. First he found that this 
heap of rubbish amounted to a public nuis- 
ance, secondly he held that the plaintiff had 
suffered special damage-and thirdly he held 
thet the Board was not protected by its 
statutory authority under s. 273 of the Muni- 
cipalities Act. 

Before I come to consider these three find- 
jogs of the learned Civil Judge, it is neces» 


(1) AI R 1929 All 756 (2); 119 Ind, Oas, 248; 
Ind, Rul, (1929) All, 1000. 
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sary to note the basis of the plaintiff's claim 
as Stated in the plaint. In para. 2 she 
speaks of the Municipal Board using its 
road in front of his house as a depot of 
rubbish. She then goes on in para. 3 to 
speak of the daily routine of collecting rab- 
bish as a result of which 

“bad smell from it spreads to neighbouring houses. 
Further there is noise from the carts carrying rub- 


bish from the early part of the morning till 8 in 
the evening.” 


ja para. 7 she says, “That sometimes 
night soil is also mixed in the rubbish” butb 
this point has been given up. In para. 8 
she says, 

“The above facts constitute a public nuisance and 


the Public Health Department of the city is thus 
endangering the health of the citizens”. 

Presumably this was reilly based on the 
allegation about night soil, In para. 11 the 
plaintif goes on to state what spesial 
damage she has suffered, and says, 

“The plaintiff has suffered special damage inas- 
much as the depot for rubbish is justin front of 
ber housa and further the tenant occupying hor 
house left it on account of insanitary state of the 
locality, but on further entreaty by the plaintiff he 
came back on the reduced rent of Rs. 15 from 
Rs. 22 a month", 


It is important to note that before the 
learned Civil Judge Oounsel for the plaintiff, 
appellant of that Court, gave up the second 
of these two grounds ‘tia view of its being 
a very remote cause of epscial damage. 
The plaintiff was therefore left only with 
one ground of special damage, namely that 
the depot for rubbish was justin front of her 
house. 


Coming now to the incidental findings of 
the learned Civil Judge, prima facie some 
of these are apparently findings of fact, and 
in so far as they are findings of fact they 
ate not assailable in second appeal. The 
learned Munsif had held that the evidence 
of the plaintiff's witnesses that there was a 
bad smell because of this deposit of rub« 
bish was not worthy of credit. The learned 
Oivil Judge on one ground and one only 
held that these witnesses were worthy of 
credit, namely because it was most unlikely 
that all the efforts made by the plaintiff's 
husband should bave been made for the 
mere fun of them, and without any real 
grievance. I cannot congratulate the learned 
Civil Judge or this argument. When all is 
said and done,it was a question of fact to 
be decided on the evidence and the general 
probabilities. His finding was, “on the tes- 
timony of the appellant's witnesses I hold 
that the rubbish complained of in faot 
does kick out an offensive smell”. The 
learned Oivil Judge went on, havever, to . 
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make seme remarks indicating that there 
was stilla doubt remaining in his mind, 
He says, “In view of the conflicting evi» 
dence, however, even if it be held that 
the heap did not struck it should still be a 
public nuisance,” and he went on to con- 
sider how this must necessarily be so. His 
view was that a huge heap of all” sorts of 
rubbish on a public road at such a place 
must Cause annoyance to every passer by, 
and that none the less so because there 
were other similar. temporary deposits of 
rubbish on other roads in the city or be- 
cause the Indian public being by nature 
apathetic tolerates it. He summed it up by 
saying that 

“the respondents convenience or benefit must be 
kept out of consideration for deciding the question 
whether a regular, although temporary, heap of rub- 
bish stacked on a public thoroughfare at a busy 
and frequented part of the town is or is not a 
public nuisance. Disagreeing with the trial Court, I 
hold it to be a public nuisance.” 

The finding of the learned Civil Judge 
thus seems to be that a regular although 
temporary heap of rubbish stacked on a 
public thoroughfare at a busy and frequent- 
ed part of the town is a public nuisance. 
It is evident that this is a finding on a 
point of law, and Ineed not discuss the 
question very widely particularly as I am in 
agreement with this finding although not 
on the grounds stated in the judgment of 
the learned Civil Judge, For practical pure 
poses the most convenient definition of 
public nuisance is that which is found in 
: 268 of the I. P.O. That section provides 
that 

“A person is guilty of a public nuisance who does 
any act or is guilty of an illegal omission which 
Causes any common injury, danger, or annoyance to 
the public or to the people in general who dwell 
or occupy property in the vicinity or which must 
necessarily cause injury, obstruction, danger or 
annoyance to persons who may have occasion to use 
any publie right.” 

The learned Oivil Judge, as it appears to 
me, has nct really arrived ata clear idea 
of the ground on which public nuisance can 
be held to have occurred in the present 
case. The word “injury” is interpreted in 
the dictionary as meaning ' harm or damage”, 
There being no proof whatever that this 
temporary heap of rubbish for 3 hours in 
the morning and 2 hours in the evening, 
at the end of which time it is all remove 
ed, can cause any harm or damage to the 
public, the act complained of in the pre- 
sent case cannot be considered to be a 
public nuisance on that ground, nor is 
there any evidence that it causes danger 
or annoyance to the public generally, The 
learned Ojyil Judge is wrong in saying that 
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the fact that the Indian public is by nature 
apathetic and therefore tolerates it will 
make it any the less a nuisance. If the 
general public is apathetic and tolerates 
things which one might expect to annoy if 
then it cannot be said that such an act 
does cause annoyance to the public or 
people in general, and indeed there is no 
such evidence. What isto me most appa». 
rent is that such a deposit of rubbish on 
a public road (or indeed the placing of re- 
ceptacles on the public road) must necess 
sarily cause obstruction to persons who 
have occasion to exercise their right as 
members of the public of proceeding along 
that road. Such a heap doubtless is suffi- 
cient to prevent iwo vehicles from passing: 
one another at this point of the road and 
obstruction must result, In my opinion the 
learned Civil Judge has rightly said that a. 
regular though temporary heap of rubbish 
stacked on a public thoroughfare at a busy 
and frequented part of the town is a public 
nuisance, but it is so on the ground that it 
must necessarily cause obstruction to mem- 
bers of the public. It ia in the light cf 
this consideration that Ihave to consider the 
question of special damage, 

The law on the question of relief for per- 
sonal or special damage suffered as a result. 
of a public nuisance has been frequently 
laid down and it must be established that 
the plaintiff has suffered special damage in 
order that he may be individually entitled 
to maintain a civil action for such public: 
nuisance, that is to say, he must show that 
he has suffered some damage more than 
what the general body of the public had to- 
suffer. 


After referring to two cases, both of them 
cases of obstruction to a public road, the 
learned Oivil Judge states his finding in the 
following terms: 

“There can be little doubt that a heap of rubbish 
must be more obnoxious and objectionable to the 
person in front of whose house it is stacked than 
to others. Itherefore agree with the contention of: 
the learned Counsel for the appellant and hold that 
the very fact that the complained of heap lay just 
in front of the plaintiff's house constituted special. 
damage to her.” 

The only possible comment which can be 
made on this remark is that there is no logical. 
argument leading te the conclusion which. 
is arrived at. In my opinion the conclu- 
sion is wrong. It is certainly a fact that 
there is an obstruction. It may bea fact. 
that the heaps which are put down daily 
and removed daily from in front of the 
plaintiff's house emit some amount of smell, 
but it is not established that by reason of 
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this smell there is any appreciable dis- 
confort cr danger to the occupants of the 
plaintiff's house. So far from this being 
the case the plaintiff's chief witness, her 
own brotherin-law incidently, whois said 
to have left the house because of the dise 
comfort caused by the smell, found no 
difficulty in returning to the house and con- 
tinuing to live in it when the rent was 
somewhat reduced. We may infer that in 
reality there is no particular discomfort 
caused by the smell and indeed in the 
light of one’s personal experience of the 
streets in the neighbourhood of Aminabad 
it hardly seems likely that there could have 
been any appreciable increase, 

Learned Counsel for the respondent some- 
what unwisely invited my attention to the 
case of Bai Bhicaiji v. Perojshaw Jivanji 
Keri Walla (I. L. R. 40 Bom., 401) (2) and 
another case of a not dissimilar nature, 
Nirmal Chandra Sanyal v. Municipal Com- 
missioners, Pabna (A. I. R, 1936 Cal., 707) (3), 
In the latter case ihe learned District Judge 
who inspected the locality found that the 
smell emitting from a hackney carriage 
stand wag not more noxious or disagreeable 
than the smell emitting from the streets of 
Pabna generally. Inthe Bombay case the 
learned Judge at p. 409* remarked that a 
legal nuisance is rather an evasive shifting 
and intangible thing, hard to be pinned 
down by a verbal definition, and quoted the 
remark of a learned Judge in another case 
that “what would be a nuisance in Bel- 
grave Square would not necessarily be so in 
Bermondsey”, and himself remarked that 

“doubtless what would be a very real nuisance in 
a select and refined residential quarter would not 
be a nuisance in a slum; and what possibly ten per 
cent. of the population of Bombay might genuinely 
feel to be a nuisance would never occur to the 
minds of ninety per cent. of the population to be a 
nuisance at all.” 

He went on to remark, 

“There is probably hardly any part of this city, 
except specially select residential quarters outside 
what may be called the native limits, where the bulk 
of the inhabitants are not daily and hourly exposed 
to malignant odours and incessaat noises”. 

“Mutatis mutandis’ these remarks are 
not co very inapplicable to the neighbour- 
hood of the Bazaza Park.” In the light of 
the conduct of the plaintiff's chief witness 
it is clear that such smell as temporarily 
arises from these heapi is not, as I have 
already indicated, sufficient to be regarded 
as a public nuisance, and indeed the plain- 

(2) 40B 401; 33 Ind. Oas. 192; 17 Bom L R 1040; 
AT R1915 Bom 234, 

(3) A. I R 1936 Oal 707; 167 Ind. Cas. 254; 400 W 
N 1453; 9 RO 665;I L R (19387)1 Cal. 407. 
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tiff has really given up that contention. She 
founded her case, as I have already stated, 
on special damage by reduction of rent due 
to tke fact that her tenant, on account of 
the insanitary state of the surroundings, 
left the house, but in fact the tenant has 
not left the house but has come back to it, 
and in the lower Court the plaintiff's learned 
Oounsel gave up this ground in view of its 
being a very remote cause of special damage 
and fell back on the mere position of the 
heap of rubbish. I conceive that in these 
circumstances what the plaintiff did was to 
fall back on the position of the heap of rub- 
bish regarded as an obstruction, which 
in fact was the only point of view from 
which it could be regarded as constituting 
a public nuisance. It was for this reason 
I suppose that the learned Civil Judge re? 
ferred to the cases of Ram Chandra vy, Joti 
Prasad (J, L. R. 33 All. 287) (4) and Muhame 
mad Raza Khan v. Muhammad Askari Khan 
(I. L. R. 46 All., 470) (5), although he has 
tried to protect himself by saying that none 
of these cases was quite analogous. Both 
these decisions are authorities for the proe 
position that where by reason of an obe 
struction in the roadway the plaintiff suffers 
special inconvenience in coming to and 
going from his house, he is thereby placed: 
in the position of being able to say that 
he has sustained spscial damage. Neither 
of these cases are authorities for the proe 
position that the mere placing of some obs 
struction in front of a person’s house which 
does not in any manner impede his com- 
ing to or going from his house, and is 
merely a possible nuisance from some 
quite different point of view, can be ree 
garded as causing special damage to the 
p aintiff. In my opinion the finding of the 
learned Civil Judge that the very fact that 
the complained of heap lay justin front 
of the appellant's house constituted special 
damage to heris a finding which is bad in 
law and not capable of being supported 
from the cases on which he has relied. On 
this view Iam clearly of opinion that the 
plaintif wes not entitled to any relief in 
the circumstances of the present case and 
her appeal should have been dismissed by 
the lower Appellate Court, 

One other point has been raised in 
appeal by the learned Oounssl for the ap- 
pellant. He has sought to put forward the 
argument that in view of the provisions. 
of s.7 ands. 273 the Municipal Board is 

(4) 33 A 287; 8 Ind, Oas. 808; 8A L J 19. ; 

(5) 46 A 470; 85 Ind. Oas. 304; 22 A L J 729; AI R. 


1924 All 599; L R 6 A 67 Civ. 
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protected from suit by reason of the fact 
that it has acted under statutory autho- 
rity. Jn this connection the cass reported 
in A. I. R.1936 Cal, 707 (3), to which I 
have referred alreadv isin point. In that 
case the learned Judge laid down the 
Principles of exemption from liability com- 
ing within this head of statutory power as 
follows : 

_"@) Whenever an act otherwise unlawful and ac- 
tionable is expressly authorised by the legislature, 
no action would lie against the person who has the 
statutory authority to do the act, provided it is 
done without negligence. The statutory authority 
is to be regarded as statutory indemnity. 

(ii) The statutory authority and the consequent 
statutory indemnity extends not only to the act 
itself, but to all its necessary consequences. The 
test of the necessity of a consequence is the impos- 
sibility of avoiding it by the exercise of due care 
and skill, 

(iti) The aforesaid two principles of exemption 
from liability are only applicable when the statu- 
tory authority is absolute and unconditional. A 
good working test is that where the authority to 
do an act is imperative, that is where the statute 
imperatively directs the act to be done, and not per- 
missive, that is merely allows it to be done, it is 
to be considered as absolute; if it is merely permis- 
sive the authority is prima facie conditional and does 
not absolve the authorised person doing the act 
from lability, if nuisance results from the act.” 

In my opinion itis clear that the autko- 
rity given to the Municipal Board by s. 27 
read with 8.7 isnot absolute. The Muni- 
cipalities Act merely allows the Board to 
pat up these receptacles, It follows that 
the authority is conditional and does not 
absolve the Board from liability, if nui- 
sance results from its act. The learned 
Civil Judge, in my opinion, rightly held 
that the Tespondent was not protected by 
the provisions of s. 273 of the Municipa- 
lities Act. 

In view, hcwever, of my findings on the 
questions of public nuisance and special 
‘damage, the defendant’s appeal is allowed, 
the judgment and decree of the lower 
appellate Court is set aside and the plain- 
tifs suit dismissed with costa of all three 
‘Courts, 


8. Appeal allowed, 


oct 
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pute asto—To be decided by that Court—Documents 
which are part of proceedings can be looked at for 
the purpose—No jurisdiction to try suit iteel/—If 
con execute decree—Consent or waiver, whether gives 
jurisdiction—Watver—It must be pleaded. 

Where an executing Court proceeds to execute a 
decree it proceeds on the footing of the decree which 
is transmitted toit for execution. The executing 
Oourt will have no jurisdiction to go behind the 
decree to question the jurisdiction of the Court which 
had passed thedecree. If, however, a dispute arises 
as tothe jurisdiction of the executing Oourt, 4t has 
to be decided by that Court, When doing so, docu- 
ments which are part of the proceedings in execu- 
tion ot the decree can be legitimately looked at. 
Therefore, to determine the jurisdiction of the exe- 
cuting Court the concise statement and the judg- 
ment of the Court, showing what was the suit, will 
be relevant to be looked at. 

The standard by which the jurisdiction of the 
executing Court has to be considered is its capacity 
to try the suit itself. It cannot be urged that un- 
less the decree on the faceof it showed want of 
jurisdiction, the saline must be deemed to exist. If 
a Court attempts to deal with a matter which is 
beyond its jurisdiction, no consent of the parties, 
can give it jurisdiction. Moreover, when the ques- 
tion goes tothe root of the jurisdiction there is no 
question of waiver or acquiescence. 

A suit the subject-matter of which was over 
Rs. 5,000, was dismissed with costs which were fixed 
at Rs. 3,500 and a decree for it was passed in favour 
of the defendant and sent to Second Class Subordi- 
nate Judge forexecution. On property being sold the 
judgment-debtor applied under O. XXI, r. 90, Civil 
P. O., for setting the sale aside but the application 
was dismissed : 

Held, (i) that as the Sacond Class Subordinate 
Judge had nojurisdiction to try the suit, he had no 
jurisdiction to execute the decree. Shri Sidheshwar 
Pandit v. Shri Harihar Pandit (1), relied on. 

(ti) that the question of jurisdiction could not be 
ignored although the application was headed under 
O. XXI, x. 90. 

(iii) that the appeal lay to the District Judge. 

A question of waiver cannot arise unless it is 
pleaded. 


S. A. from the decision of the District 
Judge, Poona, in Appeal No. 51 of 1937. 


Messrs. H. C. Coyajee and Pochaji 
Jamshedji, for Appellants Nos.1 and 2, 
respectively, 


Messrs. P, B. Shingne and V. D. Limaye, 
for Respondents Nos, 1 and 2, 


Judgment.—This is a second appeal 
from the decision of the District Judge 
at Poona which raises a question in execu- 
tion. The respondents filed in the Bombay 
High Court Suit No, 250 of 1929 against 
one Nowroji Kawasji. The suit was dise 
missed with costs. After the costs were 
taxed the figure of Rs. 3,900 was fixed, 
The decree was transmitted to Poona and 
from there transferred for execution to the. 
Court of Second Olass Subordinate Judge 
at Vadgaon, On September 28, 1936, 
appellant No. 1, who is theexecutor of the 
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will of Nawroji Kawasji, filed a Darkhast. 
The property? was then duly advertised 
for sale and knocked down to appellant 
No. 2 on August 4, 1937. On September 2, 
1937, the respondents made an application 
headed “under O. XXI, r. 90” to set aside 
the sale. The relief was sought on three 
grounds: (1) that tbe Second Olass 
Subordinate Judge at Vadgaon had no 
jurisdiction to sell the property; (2) mate- 
rial irregularities, and (3) that the pure 
chaser was a benamidar cf the original 
decree-holder. T am not concerned with 
the last two as the lower Oourta have 
recorded their findings ageiust the respon- 
dents on those points. On this application 
being filed certified copies of the concise 
statement and the judgment of the High 
Court in Suit No. 250 of 1929 were pro- 
duced and filed before the Oourt. On 
September 20, 1937, tke Second Olass 
Subordinate Judge dismissed the applicaticn 
and issued a certificate of sale, with an 
order for possession, From that an appeal 
was preferred to the District Judge at 
Poona. The District Judge confirmed the 
view fo the lower Court on points Nos. 2 and 
3, but came to the conclusion that the 
Second Class Subordinate Judge had no 
jurisdicticn to sell the property, and 
therefore set aside the sale. The decree- 
holder and the auction-purchaser have 
appealed to the High Court. 

On behalf of the appellatns it is conten- 
ded that the decree received for execution 
by the Second Class Subordinate Judge's 
Court did not show on its face that it 
was not capable of being executed by the 
Court, Secondly, that afier the execution 
proceedings came to an end by tbe sale 
of the property, it was not open to the 
respondents to contest the jurisdiction of 
the Court at a later stage. The application 
being headed under O. XXI, r. 90, the 
question of jurisdiction cannot be raised 
by the respondents, and the trial Court 
was therefore right in ignoring that 
question, Thirdly, because the respondents 
stood by till the execution proceedings 
came to an end, the objection should be 
considered waived. Lastly, it was urged 
that if it be held that the Second Olass 
Subordinate Judge had no jurisdiction as 
the subject-matter was over Rs. 5,000, the 
lower Appellate Oourt (the District Judge) 
had no jurisdiction to entertain the appeal 
as in that event an appeal would lie to the 
High Court. 

When an executing Court proceeds to 
execute a: decree it proceeds on the footing 
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of the decree which is transmitted to it 
for execution. The executing Court will 
have no jurisdiction to go behind the 
decree to question the jurisdiction of the 
Oourt which had passed the decree. If 
however a dispute arises as to the juris» 
diction of the executing Court, it has to 
be decided by that Court. When doing 
so, documents which are part of the pro- 
ceedings in execution of the decree can 
be legitimately looked at. Therefore, to 
determine the jurisdiction of the executing 
Court the concise statement and the 
judgment of the Court, showing what was 
the suit, will be relevant to be looked 
at. I do not find anything in law to 
prevent the executing Court from looking 
at these documents to determine its 
jurisdiction to execute the decree. The 
contention that on the face of the decree 
it did not appear to be beyond the 
jurisdiction of the executing Oourt over: 
looks the fact that the concise statement 
and the prayers of the plaint normally form 
part of a decree, 

The decree in this case, as presented to 
the Second Class subordinate Judge, com- 
menced with a statement that the plaintiffs 
had prayed for specific performance of 
an agreement dated November 10, 1925, 
and in the alternative for damages, 
Although the decree as drawn did not 
mention the amount involved, it was clear 
that the matter, might be within the 
jurisdiction or beyond the jurisdiction of 
the executing Court. There was nothing 
on the face of the decree to show that 
it was within the jurisdiction of that 
Court. I do not agree with the contention 
that unless the decree on the face of it 
shows that it was beyond the jurisdiction 
the question cannot be raised at a later 
stage. Section 21, Civil P. O„ does not 
help the appellants as the dispute is not 
in respect of the place of suing but goes 
to the very foundation of the jurisdiction 
of tha executing Court, In Shri Sidheswar 
Pandit v. Shri Harihar Pandit (1) in coasi~ 
dering the jurisdiction of the executing Court 
it was stated as follows (page 157*) : 

s“. execution of the decree by s. 223, Civil P. O. 
(of 1882), belongs to the Court which has pronounced 
it, and as the Second Class Subordinate Judge could 
not have entertained the suit, so neither could he deal 
with it in execution.” 

That passage shows that the standard 
by which the jurisdiction of the executing 
Gourt has to be considered ‘is its capacity 


(1) 12 B 155. 
*Page of 12 B—[ Ed} 
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to try the suit itself. ‘Under the circum» 
stances it cannot be urged that unless the 
decree on the face of it showed want of 
jurisdiction, the same must be deemed to 
exist. This question is material because 
the jurisdiction of each ofthe Subordinate 
Courts is based on what the Legislature 
has invested it with. It is not, a matter 
of consent of parties, Therefore, if a 
Court attempts to deal with a matter which 
is beyond its jurisdiction, no consent of 
the parties, as has been repeatedly held, 
can give it jurisdiction. Of course the 
question of irregular exercise of the 
jurisdiction vested in the Court stands on 
an entirely different footing. Proceeding 
in this case on the footing that the Second 
Olass Subordinate Judge at Vadgaon had 
no jurisdiction to try the suit filed in the 
High Oourt, it will have according to the 
observations in Shri Sidheshwar Pandit v. 
Shri Harihar Pandit (1) no jurisdiction to 
execute the decree in that suit. 


The contention that the objection should 
have been taken at an earlier stage and 
that there was a waiver are based only 
on the grounds of general principles of 
justice. A question of waiver cannot arise 
unless it is pleaded and in the present 
case there is nothing to show that the 
respondents by their conduct had waived 
the objection. The sale took place on 
August 4, 1937, under the first Darkhast 
filed in September 1935. Moreover, as I 
have pointed ont, when the question goes 
to the root of the jurisdiction there is no 
question of waiver or acquiescence. On 
behalf of the appellants my attention was 
drawn tothe judgment in Naro Hari v. 
Anpurnabai (2), quoted in the foot-note 
to Vishnu Sakharam v Krishnarao Malhar 
(3). Some observations in that judgment 
indicating that there may be acquiescence 
have been relied upon, but the facts 
were entirely different, The parties there had 
rested content with the situation arising 
from certain orders for years after they 
were made. In the light of subsequent 
rulings and observations of the Privy 
Council, I do not think the observations 
there found, about acquiescence, as sought 
to be construed by the appellants can 
be given effect to. The decision in that 
Case was based particulary on the fact 
that the parties had acquiesced in the 
situation for years and it was not proper 
to disturb the position by inquiring into 


(2) (1874) P J 218, 
(3) 1B 153 
+ 
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the question of jurisdiction of the executing 
Court. 

Because the application was headed under 
O. XXI,r. 90 the question of jurisdiction 
raised in it cannot be ignored. The 
heading was immaterial. The last conten- 
tion that the appeal should have been 
made to the High Court and not to the 
District Court is unsound. The Second 
Class Subordinate Judge purported to 
exercise jurisdiction over the matter. The 
validity of the order made by that Judge 
is disputed. The appeal under the cir 
cumstances would lie to the District Judge. 
It is no argument that because the District 
Judge holds that the Second Olass Sub- 
ordinate Judge had no jurisdiction (as 
the subject-matter of the suit filed in the 
High Court was beyond his jurisdiction) 
the appeal should lie to the High Court. 
In my opinion, the conclusion of the 
lower Appellate Court is correct and the 
appeal is therefore dismissed with costs of 
respondents Nos. Land 2. 


8 Appeal dismissed. 


See eae 


MADRAS HIGH COURT 
Criminal Appeal No. 12 of 1940 
and 
Referred Trial No. 7 of 1940 
February 27, 1940 
Kine AND LAKSHMANA Rao, J. 
In re NANDIVADA GANGANNA DHORA 
—Prisonzk—AcousEp No, 3 

Evidence Act (I of 1872), s3. 27, 26—Three accus- 
ed charged with murder—Third accused making 
statement and promising Police to show place where 
first accused had burried spear—Police taker. to spot— 
After third accused had searched for spear unsuccess- 
fully first accused taking it out and producing it— 
Statement admitted under s. 27—Prosecution case that 
first accused had himself hidden spear in that place 
—Statement held did not fall under s. 27 but under 
8.26 and was inadmissible. 

No doubt it is not necessary that the informant 
himself should personally recover any property about 
which he gives information, But when the inform- 
ant has tried unsuccessfully to recover such prop- 
erty, the effect of his information has become com- 
pletely exhausted. 

Three accused werecharged with murder. After 
their arrest third accused made a statement at 
the conclusion of which he promised the Police to 
take them tothe place where the first accused- had 
burried the spear with ‘which he had stabbed the 
victim, The next day, third accused accordingly 
took the Police toa gedda and, after he had himself 
unsuccessfully searched for the spear, the first accus- 
ed took it out and produced it. This statement was 
admitted under s 27, Evi, Act and accused No, 3 
was convicted on this statement alone. According ' 
to prosecution case the first accused had himself 
hidden the spear in that particular spot : 
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Held, that no doubt if one of the Police Officers 
themselves or any third party acting on the informa: 
tion of the third accused had recovered this spear, 
8, 27 would have been applicable. But, as this spear 
was recovered not because of any information given 
by the appellant, though that might have been the 
proximate cause of the presence of the party at the 
gedda but by the action of the first accused him- 
self, The statement by third accused did not fall 
within s. 27 but within s, 26 and was inadmissible 
inevidence. The accused could not, therefore, be con- 
victed., e 


Cr. A. and Refd. Trial referred by the 
Court of Session of the Vizagpatam Division 
for confirmation of the sentence of death 
passed upon the said prisoner in Case 
No. 52 of thé Calendar for 19389, dated 

December 15, 1939. 


Mr. P. Basi Reddi, for the Defence. 
The Public Prosecutor, for the Crown. 


King, J.—The appellant was the 3rd 
accused in 8. O. No, 52 of 1939 before the 
learned Sessions Judge of Vizagapatam. 
The three accused in that case were charged 
with the murder of one Pendyala Rama- 
lingam, village Munsif of Kondasekharas 
palli and with the murder of Pantala 
Appayya,a bandy driver and with causing 
hurt with a dangerous weapon to two of the 
witnesses in the case P. Ws. Nos. 14 and 15. 
The evidence in the case established the 
fact that the deceassd Ramalingam and the 
two witnesses started in Appayya’s bandy 
from Kondasekharapalli on the night of 
June 20, last to goto Parvatipur and that 
they were attacked by three men about half 
a way on their journey. Ramalingam was 
killed immediately but Appayya survived 

until the 22nd when he died in Hospital and 
the two witnesses received minor injuries. 
The evidence in the case was two fold; 
firsily evidence of identification and secondly, 
evidence based upon confession made by 
the appellant. The evidence of identifica- 
tion was not considered by the learned Ses- 
sions Judge sufficiently safe to act upon. 
He accepted neither the evidence of the two 
witnesses who were travelling in the bandy 
nor that of the two other witnesses who say 
that they saw the three accused near the 
scene of offence shortly before the offence 
must have been committed, and in cone 
sequence acquitted the first and second 
accused, ; 

The accused were arrésted on June 24, 
and the appellant made a long statement 
which was recorded as Ex. Y. At the 
conclusion of that statement the appel» 
lant promised the Polica to take to the 
place where the first accused had burried 
the spear with which he had stabbed the oc= 
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cupants of the bandy. The next day, June 25 
the 3rd accused accordingly took the Police 
to a gedda and, after he had himself un- 
successfully searched for the spear, the first 
accused took it out and produced it. The 
evidence upon which the 3rd accused has 
been convicted by the learned Sessions 
Judge congists almost entirely of this state- 
ment. The statement has been admitted 
in full as one made under s. 27 of the 
Indian Evi. Act. It seems however to us 
very doubtful whether this is a statement 
admissible under s, 27 at all. No donbt n 
one sense of the word, if the evidence is 
believed and we see no reason why it should 
not be—it was the information given by 
the appellant which actually led to the fact 
that the Police Officer came to this particular 
gedda. Butifthe events of that morning 
be more closely analised, it will be seen 
that the discovery of the spear was not in 
the essential sense of the word due to the 
information given by the 3rd accused but 
was due simply and solely to the action of 
the first accused who, according to the pro- 
secution case, had himself hidden the spear 
in that particular spot. No doubt it is not 
necessary that the informant himself should 
personally recover any property about which 
he gives information. But when the infor- 
mant has tried unsuccessfully to recover 
such property, it must, we think, he stated 
that the efect of his information has be- 
come completely exhausted. No doubt if 
one of the Police Officers themselves or any 
third party acting on the information of the 
3rd accused had recovered this spear, s. 27 
would have been applicable. But, as it is, 
we are of opinion that this spear was re- 
covered not becauseeof any information 
given by the appellant, though that might 
have been the proximate cause of the pre- 
sence of the party at the gedda but by the 
action of the first accused himself. We 
would accordingly hold that that Ex. Y does 
not fall within 5.27 but within s. 26 and 
is inadmissible in evidence, That being 
so, there is no evidence upon which the 
appellant can possibly be convicted. This 
appeal must be allowed and the conviction 
set aside and he will be set unconditionally 
at liberty, 
NB. 


Appeal allowed, 
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ALLAHABAD HIGH COURT 
Second Appeal No. $12 of 1939 
February 5, 1940 
ALLSOP, J. 
RAMANUJ DAS—PLAINTIFF—APPELLANT 
versus 


RAM SAMUEH DAS AND ancTHER~— 
DEFENDANTS— RESPONDENTS 

Uivil Procedure Oode (Act V of 1908), O. VII, r, 18 
—Defendant producing account books when other 
evidence in case was produced—No protest by plaintiff 
nor opportunity asked for production of further 
evidence to rebut evidence of account books— Plaintiff 
held not prejudiced — Agra Tenancy Act (III of 
1926), Sch. I1—Set-off—‘Set-off in O. VIII,r. 6, 
Civil Procedure Code, meaning of — Defendant, if 
can plead in Revenue Court that his liability had 
been discharged— Ways of discharging liability. 

The defendant’s account books were produced 
only on the date when the other evidence in the case 
was produced. The plaintiff did not protest at the 
time against the production of the account books 
and he made no application to produce any further 
evidence to rebut the evidence of the account books, 
although he did ask for an opportunity to produce 
further evidence to rebut some other evidence which 
had been produced by the defendant: 

Held, that in the circumstances, the plaintiff was 
not prejudiced by the production of these account 
books ut a stage of the proceedings. 

When it issaid that there can be no set of in the 
Revenue Court, the meaning is that a set off allowed 
under O. VIII, r. 6, Civil P. O0, in a Civil Court 
cannot be allowed in a Revenue Court under the pro- 
visions of Sch. I, Agra Ten. Act, The term 
‘set off used in this sense means a counter-claim 
which the defendant to a suit is entitled to make in 
the courseof the suit. There is nothing to prevent 
a defendant in a Revenue Court from saying that 
the liability incurred by him has been legally dis- 
charged, It may be discharged by payment in cash 
or by an agreement which amounts to an acceptance 
of payment by the person making the claim. 

In the Revenue Oourt the defendant alleged that 
he had under the agreement set off the amount due 
under the debt against the amount due as revenue 
before the suit was instituted: 

Held, that the defendant was not meking a counter 
claim against the plaintiff but was alleging that the 
plaintiff's claim against him had been discharged. 

8. A. from the decision of the District 
Judge, Cawnpore, dated December 10, 

Mr, Shiva Prasad Sinha, for the Appel- 
lants. 

Mr, Ram Nama Prasad, for the Respon- 
dents. 


Judgment,—This second appeal arises 
out of asuit for the recovery of revenue. 
The plaintiff-appellant is the assignee of the 
revenue from the Govt, and the defendant- 
respondent isa person in the position of 
the zamindar who is liable to pay the 
revenue. One of the defences was that the 
Plaintiff had-borrowed some money from 
the defendant and had entered into a 
specific agreement that his debt should be 
repaid by setting it off against the revenue 

© 
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as the revenue fell due, The defendant 
alleged on the basis of the agreement that 
his liability for the payment of revenue had 
been discharged. His contention was upheld 
by the Courts below. Two arguments have 
been addressed to me, One is that the 
learned Assistant Collector, who tried the 
suit, relied upon the evidence of the defen- 
dant’s account books which were produced 
only on the date when the other evidence 
in the case was produced. The suggestion 
is that the plaintiff-appellant had no suffi- 
cient opportunity to meet this evidence. 
The learned Judge cf the lower Appellate 
Court has pointed out that+he did not 
protest at the time against the production 
ofthe account books and that he made no 
application to produce any further evidence 
to rebut the evidence of the account books, 
although he did ask for an opportunity to 
produce further evidence to rebut some 
other evidence which had been produced by 
the defendant. In these circumstances 
thereis no force in the contention that the 
plaintiff-appellant was prejudiced by the 
production of these account books at a stage © 
of the proceedings. 

The other argument is that there can be 
no set off in a Revenue Court, There seems 
to be underlyiny this argument a confusion 
about the exact meaning of the term ‘set 
off.” When it is said that there can be no 
set off in the Revenue Court, the meaning is 
that aset off allowed under O. VIII, r. 6, 
Oivil P. O., in a Civil Court cannot be 
allowed in a Revenue Gourt under the pro- 
The term 
‘set off' used in this sense means a counter- 
claim which the. defendant to a suit is 
entitled to make in the course of the suit, 
The provisions of O. VII, r. 6, amount only 
to this, that a defendant instead of filing a 
separate suit can set off a claim in his. 
capacity as a defendant in certain circume 
stances. The sense in which the term ‘set 
off’ has been used in the case before me is 
quite different. The defendant alleged that 
he had under the agreement set of the 
amount due under the debt against the 
amount due as revenue before the suit was 
instituted, or in other words he was not 
making a counter-claim aginst the plaintiff 
but was alleging that the plaintiff's claim 
against him had béen discharged. There is 
nothing to prevent a defendant ina Revenue 
Court from saying that the liability incur- 
red by him has been legally discharged, It 


“may be discharged by payment in cash or 


by an agreement which amounts to an 
acceptance of payment by the person mak- 
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ing the claim, The finding of fact is that 
the discharge did take palce. The result is 
tbat there is no force in this appeal and I 
dismiesit under O. XLI, r. 1], Civil P. O. 


8. Appeal dismissed. 


LAHORE HIGH COURT 
e First Appeal No. 4 cf 1939 
December 18, 1939 
Young, C. J. AND Tek Ouanp. J. 
RAMINDER SINGH—Dergenpant-— 
APPELLANT 

. VETSUS 
MOHINDER SINGH—PLAINTIFF AND 
ANOTHER—DEPEN DaNTS—RgspoNDENTs 

Jurisdiction — Appeal to District Judge from 
decree for less than Ra, 5,000~Pecuniary jurisdiction 
of District Judge to decree appeal -Amount to be 
decreed. beyond his jurisdiction—Proper course for 
him —Arbitration— Appellate Court competent to 
make reference referring appeal to arbitration — 
Award for amount in execess of Appellate Court's 
jurisdiction—Auard and arbitration proceedings, 
if rendered invalid — Fact that relief given is 
different when award deals with subjec.-matter 
of suit, if renders award as one beyond scope of suit 
—Arbitrator, if should record separate findings on 
various points on which parties are at issue — 
Arbitrator selected for his special knowledge of the 
pariies' affairs — Award after taking broad view 
of case, if bad—Award containing no direction as 
to costs—Award, if vitiated—Civil Procedure Code 
(Act V of 1908), Sch. II, Para, 1—Pro forma party 
not interested in dispute—His agreement to reverence, 
ij necessary. 

District Judge inan appeal from a decree for an 
amount less than Rs. 5,000, cannot puss a decree 
for payment of a sum larger than Rs. 5,000, since 
this is his maximum pecuniary jurisdiction. In 
such a case what he should do is to submit the 
record tothe High Court withthe recommendation 
that the appeal be transferred to its own file and 
decree passed accordingly. He should not return 
the memorandum of appeal to the appellant for 
presentation before the High Court. 

{Oage-law relied on.) 

Where an Appellate Court is properly seised of 
the appeal and is competent to make a reference to 
arbitration, refers the appeal to arbitration, the 
fact that the award directed that the sum payable 
by one party to the other was more than the 
pecuniary jurisdiction of the Appellate Court would 
not 1etrospectively render all the previous proceed- 
ings invalid 4. e. this would not render the entire 
arbitration proceedings and the award invalid. 

Where the award clearly deals with the subject 
matter of the suitreferred and nothing else, the 
mere fact that the relief given is different from what 
either party claimed does not make the award 
invalid on the ground that it went beyond the 
scope of the suit. 92 ind. Oas’*633 (6), distinguished. 
Ep. 403, col. 1) 

An arbitrator is not bound by the technical rules 
of procedure which the Courts must follow, nor need 
he record sepsrate findings on the various points on 
which the parties are at issue, or write a reasoned 
judicia] decision. Allthat he is required to do is 
to give an intelligible decision which determines 
the rights of parties in relation to the subject- 


RAMINDER SINGH V. MOHINDER BINGH (LAH.) 


399 


matter of the reference. The facts that the award 
of thearbitrator is very brief, he has not referred 
to the evidence recorded by the lower Qourt, nor 
has hegiven findings on the various issues, would 
not render the award bad, specially where the 
parties in their application had asked for a 
reference in general terms for settlement of ‘all 
our disputes in the case” and they had agreed to 
accept his award without any objection. 14 Ind. Oas. 
371 (8), 16 Jnd, Cas. 478 (9), relied on, [p, 404, col, 2.] 

Where the arbitrator had beenselected by reason 
of his special knowledge of affairs of the parties 
to decide the dispute, which had been pending in 
Courts for a period of six years and of which the 
end was not in sight, he could takea broad view 
of the case and give an award, which he conceived 
to be just and equitable in the circumstances, 
Muhammad Nawaz Khan v. Alam Khan (10), 
relied on. [ibid.] 

Costs are a matter for decision by the Oourt, and 
the omission of a direction by the arbitrator 
regarding costs does not vitiate the award, Kartar 
Singh v. Faquir Singh (12), 19 Ind, Cas. 611 (13), 
relied on, [p. 405, col. 1.) 

Where a person is a mere proforma party to the 
suit and has no real interest in the dispute having 
no dispute with either party he is not a “party 
interested” in the suit, within the meaning of 
Sch. II, Para, 1, Civil P, O., whose agreement to 
the reference to arbitration is necessary. 91 Ind. 
Cas. 815 (7), relied on. (p. 404, col. 1.) 


F. A. from the decree of the Sub-Judge, 
Third Class, Amritsar, dated August 31, 
1936. 


Messrs. J. N. Aggarwal and Yashpal 
Gandi, for the Appellant. 

Messrs, Mehr Chand Mahajan, Barkat Ali 
aud Asa Ram Aggarwal, for the Respon- 

en's. 

Young, C. J.—The parties to this litiga- 
tion are residents of Amritsar and are. 
related to each other as follows : 





KARAM SINGH 
| | 
eae Singh Man Singh 
Mohindar Singh Ramindar Singh 
(plaintiff) (defendant,) 


In May 1931, the defendant Ramindar 
Singh executed five sale deeds (Exs. P-5 to 
P-9) relating to five different parcels of land 
situate in Mauza Tung Bala, a suburb of 
Amritsar, in favour of Ujagar Singh of 
Mauza Sarih, Jullundur District. Two of 
these deeds were executed on May 2, two 
on May 12, and one on May 13, 1931. The 
aggregate consideration for these sales, as 
menticned in the deeds, was R3 15,500, 
which was siated to have been paidin cash 
befors the Sub-Registrar. On October 3, 


_ 1931, the plaintiff Mohindar Singh instituted 


a sujt against Ramindar Singh for posses: 
sion of the lands transferred by the above- 
mentioned deeds, alleging that the sale 
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‘transactions had really been effected by 
the defendant with him, that he alone had 
paid the entire consideration of Rs. 15,500 
but that the deeds had been executed 
benami in the name of Ujagar Singh, who 
had acquired no personal interest in the 
lands in dispute. It was averred that in 
spite of repeated demands the defendant 
chad failed to deliver possession of the lands 
to the plaintiff. It was, accordingly, prayed 
‘that a decree for possession be passed in his 
favour against the defendant. The suit was 
valued for purposes of jurisdiction at 
Rs, 1,500 being 30 times the land revenue. 

Originally, Ramindar Singh alone was 
impleaded as the sole defendant in the suit. 
But subsequently Ujagar 
was added as a defendant. Raminodar Singh 
resisted the suit on various grounds. He 
denied that the sale transactions had been 
entered into with the plaintiff, or that the 
plaintiff was the real beneficiary under 
them. He further pleaded that, at the time 
-of the execution of the sale deeds, he was a 
young and inexperienced person, just come 
of age, and that by fraud and misrepresenta- 
tion he was persuaded to sell the lands to 
Ujagar Singh at very much less than their 
real value, that the entire consideration as 
stated inthe deeds was not really paid to 
him, but a large sum was presented before 
the Sub-Registrar “for the purposes of 
_ Show,” the major partof which was sub- 
sequently taken back by Ujagar Singh. He 
further averred, that very soon afterwards, 
the defendant realized that he had been 
-deceived and was about to take criminal 
proceedings against Ujagar Singh. when the 
latter voluntarily reconveyed the properties 
to him (Ramindar Singh) by a deed executed 
-on June 11, 1931, receiving back Rs. 3,700 
which was the amount actually paid to him 
by Ujagar Singh at the time of the sales. 
He maintained that Ujagar Singh had never 
obtained possession of the lands, which had 
all along remained with him. On these 
pleadings the learned Sub-Judge framed 
the following issues : 

“1, Whether Ujagar Singh defendant is a bena- 
midar and the real purchaser is the plaintiff ? 
2. Whether Ujagar Singh had cancelled the alie- 
-nation in dispute; if so, how does it affect the 
plaintiff's claim ? 3. Relief.” 

After alengthy trial before several Judges, 
-extending over a period of five years, the 
suit eventually came up before Mr. Shiv 
Oharan Singh, Subordinate Judge, 3rd 
Olass, who gave judgment on August 31, 1936. 
He found that the sales had really been 
effected in favour of the plaintiff who had 
advanced the entire consideration, Rs, 15,500, 
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that Ujagar Singh was merely a benamidar 
for the plaintiff and had no interest of his 
own in the property sold and that he was not 
competent to cancel the sales and reconvey it 
to Ramindar Singh, The learned Judge ac- 
cordingly passed a decree for possession 
of the lands in favoar of the plaintiff against 
Ramindar Singh, leaving the parties to bear 
their own costs, 

From this decree, the defendant Ramin- 
dar Singh preferred an appeal in the District 
Court, Amritsar, and the plaintiff Aled cross- 
objections claiming costs in the trial Court. 
The appeal came up for hearing before Mr. 
Sewa Singh, Additional District Jude, on 
November 27, 1937, when an application 
signed by Ramindar Singh, Mohindar Singh 
and Mr, Attar Singh, Pleader for Ujagar 
Singh, was presented stating that the parties 
had, of their Swn accord, appointed 5, 
Amar Singh, Inspector O. I. A, Railway 
Police, Lahore, as sole arbitrator for settle- 
ment of all their disputes in this case. They 
therefore prayed shat “ the appeal case” be 
handed over fo the said arbitrator and that 
the award given by him shall be accepted 
by them without any objection. The learned 
Judge granted the applicaticn and referred 
the case to the arbitrator, directing him to 
submit his award in writing before Decem- 
ber 13, 1837. The arbitrator fi'ed his 
award on December 11,1937, as follows : 

“I have fully heard both the parties who are my 
cousins. Neither party now wants to produce any 
other evidence. I have thoroughly considered over 
all the facts, My award is that the entire land 
may be givento Ramainder Singh, appellant, who 
should pay Rs. 15,000 in cash to S. Mohindar 
Singh, respondent, that is Rs, 5,000 within two 
months from to-day and the balance Rs. 10,000 
within eight months thereafter, that is within 
ten months from to-day and that thereafter with 
interest at the rate of Re,1 per cent. per mensem, 

To this award the plaintiff, Mohindar 
Singh, filed lengthy objections, which are 
printed at pp. 34 to 36 of the paper-book, 
and which may be‘summarized as follows: 
(1) That the reference to arbitration was bad - 
asthe Pleader who purported to siga the 
application for Ujagar Singh had not been 
authorized by him. (2) Tnat the arbitrator 
was guilty of misconduct inasmuch as (a) he 
did not give the the parties time to produce 
their evidence; (b) he did not even send for 
the record of the case, including the evi» 
dence recorded by-the Sub-Judge, from the 
Oourt; (e) he based the award on personal 
knowledge; and (d) he was partial to the 
defendant. (3) That the award was bad as 
no finding had been given separately on the 
various issues whica arose in the case, (4) 
That the award was void and ultra vires 
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suit and the appeal in which the reference 
was made. The dispute related to title and 
the prayer was for possession of the land, 
but the award gave the plaintiff money in- 
stead. (5) That the award was incomplete 
as it did not decide the question of the costs 
of the suit and the appeal. (6) Under 
the award the plaintiff had been awarded 
Rs. 15,000 but this sum was beyond the 
pecuniary jurisdiction of the trial Judge as 
well as the Appellate Court neither of whom 
was competent to pass a decree for it, For 
this reason, the reference to arbitration and 
the award ere ultra vires and null and 
void. 

_ To prove these objections the plaintiff ex- 
amined the arbitrator, and he himself went 
into the witness-box, Jn rebuttal, the dee 
fendant, Ramindar Singh, Appeared as his 
own witness, On this evidence, the Addition- 
al District Judge, Mr. Falshaw, recorded his 
findings that no misconduct had been proved 
against the arbitrator and that the award 
was not bad because the arbitrator had fail- 
ed to decide the question of costs, which is 
amatter for decision by the Oourt. The 
objection as to the reference being bad be- 
cause Ujagar Singh had not joinedin mak- 
ing it does not appear to have been pressed 
before the learned Judge and he gave no 
specific finding on it, On the question, of 
jurisdiction, the learned Judge held that he 
was competent to entertain the appeal and 
to make the reference; but as the award was 
for payment of Rs, 15,000 and his appellate 
jurisdiction was limited to Rs, 5,000, he 
could not pass a decree for the amount 
awarded, He therefore returned the memo» 
tanda of appeal and cross-objections to the 
parties for presentation in the High Oourt. 
This order is dated December 1, 1938. On 
December 16, 1938, Ramindar Singh pre- 
sented the memorandum of appeal in this 
Court (R. F. A, No. 4 of 1939), He also 
presented a petition for revision (O. R, 
No. 164 of 1939) urging that the Additional 
District Judge had acted illegally in return- 
ing the memorandum of appeal for present- 
ation to this Court but that, on the finding 
that he was incompetent to pass adeeree for 
the sum awarded, he himself should have 
submitted the record to the High Court for 
a prader decree being passed. 

The plaintiff, Mohindar Singh, also filed a 
petition for revision (O. R. No. 171 of 1939) 
contending that the Additional District 
Judge, being properly seised of the appeal, 
should have decided the appeal and the 
cross: objections on the merits and should 
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have left “the question of the award aside.” 
It was further urged that the learned Judge 
had no jurisdiction to decide the objections 
against the award. The appeal and the two 
petitions for revision have been heard toges 
ther. Before us, Counsel for the defendant- 
appellant supports the reference and the 
award and prays that a decree be pissed in 
accordance with it. The only objection 
raised on his behalf relates to an irregularity 
in the procedure followed by the learned 
Additional District Judge. He contends 
that the learned Judge should not have ree 
turned the memorandum of appeal for pre- 
sentation in this Court but should have 
himself made a reference direct to this 
Court, Counsel forthe plaintiff-respondent, 
on the other hand, has attacked the refer- 
ence and the award on the grounds men- 
tioned above and has also urged that, apart 
from these objections, the learned Judge 
should have decided the appeal on the 
merits and ignored the award altogether. 
As the points raised on behalf of the plaine» 
tiff-respondent goto the root of the case, 
it will be convenient to deal with them 
first. 

The learned Counsel for the plaintiff- 
respondent strenuously urged that as the 
appellate jurisdiction of the Additional Dis- 
trict Judge was limited to Ra. 5,300, the re» 
ference to arbitration and the award which 
followed thereon, involving payment of a 
sum of Rs. 15,000 were “both ultra vires and 
illegal,” and therefore the Additional Dis- 
trict Judge should have ignored them alto- 
gether and decided the appeal on the 
merits. We have no doubt hat this conten- 
tion is without force. As has been stated 
above, the property, which is the subject- 
matter of the suit, is agricultural land, on 
which the land revenue assessed is Rs. 50 
per annum. The value of such a suit for 
purposes of jurisdiction is determined by the 
rales framed under s. 3, Suits Valuation 
Act, and is thirty times the land revenue 
assessed, i. es Rs. 1,500. The Subordinate 
Judge, who decided the suit, had been in- 
vested with powers of a Sub-Judge of the 
Third Olass, the maximum limit of whose 
pecuniary jurisdiction is Rs, 2,000 (see High 
Oourt Notification No. 4, dated January 
3, 1923), The Sub-Judge, therefore, had 
jurisdiction to enteriain the suit. At the 
conclusion of the trial, the Sub- Judge grant+ 
ed the plaintiff a decree for possession of the 
land without payment of any money, and it 
is not denied that he was competent to do 
so. Theforum of appeal from the desrae 
passed in such suits is determined by s. 39 
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(b), Pinjab Courts Act, which lays down 
that an appeal from a decree of a Subordi- 
nate Judge, where the value of the original 
suit dees not exceed Rs. 5,000, lies to the 
District Court. In the present case the 
value cf the suit being Rs. 1,£00, the appeal 
against the decree of the Subordinate Judge 
was properly presented in the Distrivt Court. 
The Additicnal District Judge was thus 
seized of the case and when, on an applica- 
tion signed by two of the parties and the 
Pleader fcr the third, he passed an order 
referring the appeal to the arbitration of 
S, Amar Singh, he was fully competent to 
do so (Sch. I], paras. 1 and 3, Civil P. 0.) 
The arbitrator was thus properly appointed 
and be filed his award in Court within the 
time fixed. 


It has been conceded by Mr. Mehr 
Chand that there was no defect of jurisdic- 
tion in the proceedings before the Additional 
District Judge up to this stage. His ob- 
jection is to what followed. The learned 
Judge gave the parties time ta file objections 
‘to the award and then proceeded to enquire 
into the objections as tothe alleged miscon- 
duct of the arbitrator. After recording the 
evidence produced by them, he overruled the 
objections. He had then to pass a decree in 
| accordance with the award, but as the award 

was to the effect that the land in dispute be 
given to the defendant Ramindar Singh who 
was to pay Rs. 15,000 in cash to the plaintiff, 
the question arose whether the learned 
Judge, the maximum limit of whose pecu- 
niary jurisdiction is Rs. 5,000 could pass a 
decree for payment of Rs. 15,000. This 
question has been the subject of much dis- 
cussion and difference of opinion in the 
Courts in India. Thé view which has pre- 
vailed in this Court and the Punjab Chief 
Court for cver sixty years is that in such 
cases the Court, even though it has jurisdic- 
tion to entertain the suit, or appeal, can- 
not pass a decree for payment of a larger 
sum than its maximum pecuniary jurisdic- 
ticn, It is not necessary to refer to ali the 
cases bearing on the point. It will be suffi- 
cient to mention the Full Bench decisions 
in Mahomed Afzal Khan v. Nand Lal (1) 
and Abdur Rahman v, Charag Din (2) the 
rule laid down in which has been more ree 
cently reafirmed by three Full Benches, 
each composed of five Judges, in Jaswant 
Ram ý. Moti Ram (3) at p. 576, Kalu Ram 

(1) 16 P R 1908; 146 PL R 1908(F B) 

P R1908(F B} 

. (3) 7 L570 (E76); 96 Ind. Cas, 890; A IR 1926 Lah 

376; 27 P R R605; 2 L Cas 306; 9 L L J 68 FB) 
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v. Hanwant Ram (4) at p. 166 and Gangd- 
ram ¥. Hakim Rai (5). As stated already; 
thie view is not in accord with that taken 
by several other High Courta; but neither 
Counsel who appeared before us for the cone 
tending parties has challenged the correcte 
ness of these rulings. They both are agreed 
that the learned Additional District Judge 
could not have passed a decree for payment 
of the sum of Re, 15,000 as it exceeded? thé 
limits of his pecuniary jurisdiction. h 
Mr, Mehr Chand for the respondent, while 
accepting this proposition as correct, has 
urged that as the award was for a sum in 
excess of the appellate jurisdiction of the. 
learned Judge this circumstance automatic 
cally rendered the entire arbitration pro» 
ceedings and the award invalid, He was, 
however, unable-to cite any authority or put 
forward any cogent argument in support of 
his contention: It has been shown above, 
and is indeed conceded, that the Additional 
District Judge was properly seized of the’ 
appeal, that he was competent to make the 
reference to arbitration and that the arbitra- 
tor was authorized to give an award on the 
matterin dispute between the perties. It 
is, therefere, difficult to see how the mere 
fact that the award directed that the sum 
payable by one party to the other was 
Re. 15,000 would retrospectively render all 
previous proceedings invalid, It may be 
mentioned that the present suit was not 
one (like suits for rendition of accounts) 
in which the law permits a tentative 
value for purposes of jurisdiction to be 
fixed in the firet instance, which is liable 
to be changed as a result of subse- 
quent enquiry and findings. This was 4 
suit for pcssession of land, of which the 
jurisdictional value is fixed, oncé and for 
all, under the Suits Valuation Act and the 
roles framed theréunder. In such a case 
the Court, which has rightly entertained 
the suit or appeal and has seisin of it, if it 
finds that the amount due is higher than 
its pecuniary jurisdiction, may not be 
competent to pass decree for that amount, 
But this has no effect on the proceedings 
which have validly been taken by it in 
the course of the trial. We hold, therefore, 
that the reference and the award did no 
become Void for thig reason, : 
The next contention of Mr. Mehr Chand 
was that the award went beyond the scope. 
of the suit. He pointed out that in the 


(4) 15 L 151 (166); 151 Ind. Cas, 641 A I R 1934 
Lah 488; 36 PL R 391;7 R L 160 (F B). 

(5).15 L 512; 151 Ind. Oas. 763; A R 1934 Lah 
545; 36 P L R 364; 7 R L 192 (F B). 
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plaint the plaintiff had claimed that he 
was the real owner of the property in dis- 
pute and had prayed that a decree be 
passed directing the defendant to surrender 
possession to him. The defendant, on the 
other hand denied the plaintiff's ownership 
and pleaded that the land belonged to him- 
self and, therefore. he was entitled to retain 
possession, Mr. Mehr Chand urged that 
the &rbitrator should have either decreed 
the suit as prayed or dismissed it: he could 
not pass a money decree in favour of the 
defendant, But this is an entirely erroneous 
view of the- matter. In the award the 
arbitrator Has rejected the plaintiff's claim 
for possession and has upheld the defend- 
ant’s right to retain possession of the dis- 
puted property, on the condition that he 
Shall pay the sum of Rs. 15,000 to the 
plaintiff, In other words, he has merely put 
the defendant on terms, and in doing so ke 
can by no means be said to have gone 
beyond the scope of the suit, The award 
clearly deals with the subject-matter of the 
suit and nothing else. It is only the relief 
given which is different from what either 
party claimed it is partially in favour of 
one party and partially in favour of the 
other. In this connection, Mr. Mehr Ohand 
relied largely upon the decision of their 
Lordships of the Privy Council in Ram 
Protap Chamria v. Durga Prasad (6). But 
-the facts of that case were entirely differ- 
ent. There, a pending suit between some 
members of a family was, on their own 
application, referred to arbitration. The 
application, however, comprised not only 
matters which were the subject of the suit 
but also some others which were outside it, 
and in which another person, not a party 
to the suit, was interested, The arbitra- 
tors made an award on all these matters, 
without discriminating between those which 
were the subject-matter of the suit and 
those which were not. Their Lordships 
held that the award was invalid. Admit- 
tedly, this is not the case here. As pointed 
out above, in this case, the dispute was 
limited to five parcels of land, referred to in 
the opening part of this judgment, and 
the award also relates to them; only it 
does not give the relief in the particular 
form in which it was asked by either 
party, In doing so, the arbitrator has uot 
offended against any rule of law, and for 
this reason alone the award cannot be held 
to be ultra vires or invalid. 

(6) 53 O 258; 92 Ind. Ong. 633; AT R 1925 PO 293; 
551A1;30 WN127; 49MLJ 812; 430 L J 145; 


214A L J 13; (1926) M WN 96;3 Pat LR 330; 28 
Bom LR 217; 27 P L R 35(P O} 
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The award having been property filed 
in the Oourt of the Additional District 
Judge, he was bound to receive and decide 
the objections raised against it. He could 
not, as suggested by Mr, Mehr Chand, have 
“ignored the award” altogether and pro- 
ceeded to decide the appeal on the merits, 
as if nd reference and award had been 
made at all. The procedure followed by 
the learned Judge was correct, except that, 
when he found that the amount to be 
decreed was beyond his jurisdiction, he 
should not have returned the memorandum 
of appeal to the appellant for presentation 
in this Court, but he should himself have 
submitted the record to this Oourt with 
the recommendation that the appeal be 
transferred to its own file and a decree 
passed accordingly. It seems that in this 
matter the learned Judge was misled by 
the final order passed by the Full Bench 
in Ganga Ram v. Hakim Rai (5)at p. 529*. 
He failed to notice that that was an appeal 
in a suit for dissolution of partnership 
and rendition of accounts in which a tens 
tative value had been fixed, as provided 
in the Suits Valuation and the Court 
Fees Acts, whereas in the present case 
the value for purposes of jurisdiction was 
permanently fixed under the rules framed 
under the former Act. This irregularity is 
however immaterial and it is not necessary 
to send the case back to the learned Judge 
for passing a formal order submitting the 
record to this Court. The memorandum of 
appeal and the record are before us and we 
ean condone the irregularity, which does 
not affect the merits of the case, and treat 
this appeal as having been transferred to 
our file on submission by the Judge, and 
not as presented by the appellant, 


Coming now to the other objections to 
the award; it is urged that the reference 
was bad by reason of Ujagar Singh not 
having joined in making it. It appears that 
Ujagar Singh had appointed Mr. Attar Singh 
as his Pleader on May 3, 1937 by executing 
a formal vakalatnama in his favour which 
inter alia gave him authority to refer the 
suit to arbitration. This document was 
duly signed and dated by him and the 
necessary courtrfee stamp, bearing date May 
3, 1937, was affixed on it. But by an over- 
sight, Mr, Attar Singh omitted to file it in 
Court on that date. He however, actually 
appeared at the hearing ou May 3, and on 
subsequent hearings on behalf of Ujagar 
Singh, and. was also present on November 
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.27, 1937 when he made a statement agree- 
ing that the appeal be referred to the sole 
arbitration of 8. S. Amar Singh. It ap- 
pears that on December 13, 1937, after the 
award had been filed, it was discovered 
that the vakalatnama had not been filed, 
and, cn that date, he presented it in Oourt 
stating the circumstances in whigh it had 
not been filed before, It does not appear 
necessary for the decision of this case to 
decide whether in the circumstances the 
Pleader could act on behalf of UjagarSingh 
in agreeing to the reference for it is quite 
clear that Ujagar Singh was a mere pro 
‘forma party tothe suit and had no real 
interest in the dispute. The plaintiff him- 
self had not impleaded him as a defendant 
in the plaint as originally framed and his 
wkole case was, and has always been, that 
Ujagar Singh was a mere benamidar for 
him and had no personal interest in the 
property sold by Ramindar Singh. Simi- 
larly, the defendant Ramindar Singh had 
alleged that though Ujagar Singh was the 
Teal purchaser, he had subsequently recon- 
veyed the property to Ramindar Bingh and 
was no longer interested in it. Thus, there 
was no dispute between Ujagar Singh and 
the plaintiff or Remindar Singh and there- 
fore he was nota “party interested” in the 
suit, within the meaning of Sch. Jl. Para. 1, 
Civil P. C., whose agreement to- the refer- 
ence to arbitration was necessary Faujdar 
Mahto v. Emperor, (7) at p. 241. The refer- 
ence was therefore not bad for this reason. 

The remaining objecticns relate to the 
alleged misconduct of the arbitrator. The 
record of the arbitrator shows that on De- 
cember 6 the plaintiff and Ramindar Singh, 
defendant, were present before him and they 
were told to appear on December 8, 1937. 
On that date, they both actually came and 
the arbitrator has noted that tLey “made 
tbeir respective statements and stated the 
facts" and, further, that “they did not 
want to produce any other evidence”, The 
arbitrator, accordingly, “allowed them to 
go away” saying that he would “file the 
award in Oourt after further consideration”, 


The arbitrator has been examined asa wit- ` 


ness before the Additional District Judge 
and he has depcsed that he heard the parties 
for 34 hours, that though the original record 
_of the Subordinate Judge was not before 
him, both parties had the briefs of their 
Counsel with them, including copies of the 
statements of witnesses, that they both read 
out to him portions of the evidence and 


(7) 48 A 236 (241; 91 Ind. Cas. 815; AIR 1926 All 
261; 27 Cr LJ 143; 24 AL J 239. A 
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stated all the facts'on which they relied and 
that they said that they had no further 
evidence to call. These being the facts, it is 
difficult to see how it can be said that the 
plaintiff was not given proper opportunity 
to lead evidence, or otherwise put forward 
his case, before the arbitrator. 

Tt was next urged that the award of the 
arbitrator is very brief; he has not referred 
to the evidence recorded by the lower Gourt, 
nor has he given findings on the various 
issues; and for this reason the award is bad. 
This contention, toois devoid of all force. 
The reference did not require him to record 
separate findings on the issues which had 
been framed by the Oourt. On the other 
hand the partiesin their application had 
asked for a reference in general terms for 
settlement of “all our disputes in the case” 
and they had agreed to accept his award 
without any objection” itis hardly neces- 
sary to say that an arbitrator is not bound 
by the technical rules of procedure which 
the Courts must follow, nor need he record 
Separate findings on the various points on 
which the parties are at issue, or write a 
reasoned judical decision. All that he is 
required to do is to give an intelligible deci- 
sion which determines the rights of parties 
in relation to the subject-matter of 
the reference; Narpat “Rai v. Devi Das 
14 Ind. Cas, 371 (8) and Nanjappa 


_v. Nanjarao, 16 Ind. Oas. 478 (9) at p. 


48]. Further, the arbitrator in this case 
is a near collateral of the contesting parties 
equally related to them, and it appears that 
he had been selected by reason of his spe- 
cial knowledge of their affairs to decide the 
dispute, which had been pending in Courts 
for a period of six years and of which the 
end was not in sight. Obviously, it was not 
the intention that he should record a fore 
mal judgment like an Appellate Court on 
the evidence which had been produced by 
the parties in the Court below. He took ‘a 
broad view of the case and gave an award, 
which he conceived to be just and equitable 
in the circumstances. This he was per- 
fectly entitled to do. If any authority is 
required fcr this obvious proposition, refer» 
ence may be made to the decision of their 
Lordships of the Privy Council in Muhame 


` mad Nawaz Khan v., Alam Khan (10), where 


an award given by an arbitrator selected 
by reason of his special knowledge of the 
affairs of the family, and not based upon 
(8) 14 Ind. Oas. 371;13P W R 1911, 
(9) 16 Ind. Cas. 478 (481); 23M LJ 290;12ML T 
138; (1912) M W N 1001. a 
eo. 70.P R 1891; 18 O 414; 18 I A 73; 6 Sar 26 
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strict rules of law, but on a “broad view” 
of the dispute, was upheld, it being ob- 
served that the arbitrator “was within his 
tights in so doing.” In such cases, as 
remarked by Lord Cockburn, O. J. in the 
well-known case in In re Hopper (11). 

“We must not be over ready to set aside awards 
when the parties have agreed to abide by the deei- 
sion of a tribunal of their own selection, unless we 
see that there has been something radically wrong 
and vicious in the proceedings.” 

Obviously, this has not been shown in 
this case, The next objection was that the 
arbitrator has shown partiality to the dee 
fendant. There is however not a scintilla 
of evidence to support this allegation and 
all that Counsel could point out to us was 
the statement of the plaintiff that the 
defendant had lived with the arbitrator for 
two days between the reference and the 
delivery of the award. It is significant 
however, that neither the arbitrator nor the 
defendant Ramindar Singh was questioned 
on this point, In these circumstances, the 
bare word of the plaintiff cannot be ac- 
cepted as sufficient proof of the allegation. 
We must therefore hold that no misconduct 
of any kind on the part of the arbitrator has 
been proved. The last objection was that 
the award was incomplete as it did not 
decide the question of costs, In such a case 
however, costs area matter for decision by 
the Court, and the omission of a direction by 
the arbitrator does not vitiate the award: 
Karter Singh v. Faquir Singh (12) and 
Gurdinomal v. Wadhu Mal 19 Ind. Cas. 611 
(13). The award is therefore not open to 
objection on any of the grounds urged. For 
the foregoing reasons, we accept the appeal 
and passa decree in accordance with the 
award, which will be incorporated in the 
decree, Having regard to all the circum- 
stances, we leave the parties to bear their 
own costs in both Courts. The cross-objec- 
tions filed by the plaintiff respondent fail 
and are dismissed. The revision petitions, 
filed by the plaintiff and the defendant 
respectively, necessarily fail and are dis- 
missed each party bearing his own costs, 


D. Appeal allowed. 


(11) (1867) 8 B& 89100; 36L JQ B 97; 15 LT 
566; 15 W R 443; (1867) 2 Q B 367, 
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CALCUTTA HIGH COURT 
Suit No. 150 of 1932 

July 25, 1939 

PaNOKRIDGE, J. 
SRIKISSEN KHANNA AND ofagess— 

PLAINTIFES 
versus 

TARACHAND GHAN ASHYAMDAS— 


DEFENDANT 

Trust—Trust not existing—Trustee has no right of 
suit—Hindu Law~—Trust in favour of sradh cere- 
monies of testator's family, validity of—Limitation 
Act (IX of 1908), Art 134, s. 10—Trust property 
leased in derogation of trust—Lessees assigns for 
valuable consideration—S, 10 does not apply—Suit 
to recover possession of trust property, afier twelve 
years from execution of lease by person claiming 
through lessor is barred under Art. 134, 

Where none of the trusts created by the testator 
is in existence, the trustees become merely bare 
trustees and have no right of euit with regard to 
trust property. 

Under Hindu Law the execution ofa trust by a 


. testator with the direction on the trustee to do and 


perform all sradh and other ceremonies of the mem- 
bers ofthe family of the testator in euch manner as 
the frustee shall see fit,is invalid. Yeap Cheah Neo 
v. Ong Cheng Neo(4) and Chundramont Dosaee v. 
Motilal Mullick (5), relied on, Dwarka Nath Busack 
v. Baroda Persaud Bysack (1) and Lakshmishantar 
v. Vaijnath (2), distinguished. 

Under s. 2 (8), Lim. Act, the “ plaintiff ’ includes 
any person from or through whom the plaintiff de- 
rives hisright to sue. Where a trustee executes a 
lease of the trust property in derogation of the trust, 
and subsequently appoints a successor and the 
successor files asuit to set aside the lease the word 
plaintiff “ includes the appointor under a deed of 
trust, and since he was the lessor he must be deemed 
to have had knowledge of the transfer contem- 
poraneously with the execution of the deed, Oon- 
sequently a suit by him or his successor to set aside 
the lease after twelve years from its execution would 
be barred under Art. 134, Lim. Act. 

Section 10, Lim. Act, has no application to a case 
where the trust property is leased by the trustee 
in derogation of the trust, if the lessees are assigns 
for valuable consideration and are not aware that 
the property was affected by any possible trust when 
the lease was executed. 


Mesers. B. C. Ghosh and Arun Sen, for tue 
Plaintiffs. 

Messrs. S. N. Banerjee (Senior) and K. P. 
Khaitan, for the Defendant. 


Judgment.—This is a suit by four plain- 
tiffs, who claim to be the present trustees of 
a deed of trust executed by a widowed lady 
named Gangadai on December 22, 1897, 
The first defendants are a firm of merchants 
carrying on business at 18 Mullick Street, 
Calcutta, and they are also the tenants of 
10 Rupchand Roy Street and 160 Harrison 
Road, Oalcutta, in virtue of a lease in their 
favour executed by defendant No. 2, Amar- 
nath Khanna, on February 8, 1910. Defen- 
dant No, 2 was at the time that the lease was 
granted by him the trustee under the deed 
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of December 1897. He continued to occupy 
that position until September 30, 1931, 
when purporting to exercise a power of 
appointment in that behalf contained in the 
deed he executed an instrument appointing 
the plaintiffs, who are his sons, trustees in 
his place and stead. The prior history of 
the property in suit is as follows ® It was 
purchased by Gangadai aslong ago as 1t5l. 
It is in dispute whether the property was 
purchaced by her from ber own funds, or 
whether she purchased it benami on behalf 
of her husband Sanker Lal who died in the 
following year, Ifthe former was the true 
position she had complete power of dispo- 
sal over it, but if the conveyance to her 
was on Banker Lal’s behalf, cn his death 
she only obtsined a Hindu widow's interest 
in the property. 

On January 6, 1874, she executed a deed 
of trust. The provisions of that deed are of 
very little importance but it dealt with the 
property on the footing that she had an 
absolute interest. This alleged absolute 
interest of hers was challenged by her de- 
ceased husband’s nepbew Mannulal in a 
suit which he instituted on June 21, 1889. 
A consent decree was madein that suit on 
August 6, 1892, whereby it was declared 
that the property was the absolute pro- 
perty of tre lady and that Mannulal reline 
quished all claims thereto for a consideration 
of Rs. 20.000. In pursuance of this decree 
a deed of release was executed on Septem: 
ber 24, of the same year, Mannulal being 
the party of the first part, Shamlal being 
the party of the second part, and Gangadai 
being the party of the third part. The 
operative part of the deed is as follows: 

“Now this indenture witnesseth that in persuance 
of the said agreement and in consideration of the pre- 
mises the said Mannulal and Shamlal do and each of 
them doth hereby acquit release and discharge the 
said Gangadai and her property estate and effects 
of and from allaction claims and demands what- 
goever for or in respect or on account of the movable 
and immovable estate of the said Sanker Lal.” 

The deed of trust with which this suit 
is concerned, that is to say, the deed of 
December 22, 1897, admittedly extinguished 
whatever rights were created by the deed 
of 1674. By it the property in suit was con- 
veyed to the defendent Amarnath Khanna 
by Gangadai and the trustees of the former 
deed, 

“upon trust to hold the same unto and tothe use 
of the said trustees in fee simple upon trust that 
the said trustee shall out of the rents, issues and 
profits thereof pay for the rates, repairs, taxes, reve- 
nuts and other outgoings respecting or concerning 
the same or any part thereof, and subject thereto pay 
to the said Gangadai otherwise called Ganga Bibi 
the sum of Rs. 50 per month and pay to Baijnath 
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Khanna, son of the said Bhimmull Khanna, and 
his son and son's son and so on the sum of Rs, 100 
per month, and generally upon trust to maintain 
and support the members of the family, guests and 
retainers of the said Gangadai in a style suitable 
to their rank end condition in life and also to do 
and perform in life and also to do and perform all 
sradh and other ceremonies of the members of the 
family of the said Gangadsiin such a manner as the 
said trustees shall think fit.” 

The beneficiary Baijnath was a member 
of the family of Gangadai’e father, and he 
is now dead having left no issue. The defen- 
dant Amarnath is also a member of the 
same family, as are his sons, the plaintiffs, 
Gangadai died in 1906. In 1909 Shamlal 
although he was a party to the release of 
September 1892, instituted a suit against 
the defendant Amarnath claiming the pro- 
perty with which this suit is concerned as 
the heir of Sanker Lal or Gangadei. This 
suit also terminated in a consent decree, 


„and to carry it out, Shamlal on February 8, 


1910, that ia to say on the same day as the 
present lease was executed became party 
toa deed whereby for a consideration of 
Rs. 30,000 paid to him by the defendant 
Amarnath he released and transferred to 
Amarnath the property in suit, In 1911 
Shamlal died. The defendant’s case is that 
the family of Gangadai’s husband, Sanker 
Lal, is now extinct, allits membera having 
died. Upto the time of the hearing the 
plaintiffs seem to have conceded that they 
were not in a position to show that there 
were any members of that family surviving, 
but to-day evidence has been called to prove 
the existence of a son of Shamlal of the 
name of Amarnath. With that evidence 
I shall deal hereafter. On July 2, 1920, 
Amarnath secured a loan by depositing the 
title deeds of the property in suit with the 
lessee defendants, and on two subsequent 
occasions, i. e, on December 3, 1923, and 
November 14, 1926, there were further ade 
vances of Rs. 40,000 and Rs. 10,000 on the 
same security, Since December 3, 1923, the 
rents which the lessee defendants would 
otherwise have paid to Amarnath have been 
appropriated towards payment of the inter- 
est on the original equitable mortgage, and 
the subsequent further charge, in terms of 
a letter of that date written by the defen- 
dant Amarnath to the lessee defendants. 
On June 30, 1927,“the lessee defendants 
sought to realize their security by the 
institution of a mortgage suit in which they 
obtained a preliminary decree on June 11, 
1931. On September 30, 1931, the defen- 
dant Amarnath executed the deed appointe 
ing his sons, the plaintiffs, as trustees in 
his place. The present suit was instituted 


1840 


on January 21; 1932, and shortly after its 
institution, an order was obtained staying 
the proceedings in the lessee defendant's 
mortgage suit. 

_ The plaint sets out the facts which I 
have mentioned, and in dealing with the 
lease of the premises in suit para, 17 states 
that the defendant Amarnath pretending 
to be the owner of the properties, purport- 
ed to grant a lease of them to the lessee 
defendants for a period of 50 years in breach 
of the trust created by the deed of 1897 and 
although he had no title to the premises. 
Paragraphs 18 states with regard to the 
equitable niortgage, that he deposited the 
title deeds to secure a sum of Rs. 1,50,000 
obtained from the lessee defendants for his 
own purposes and in breach of trust. There 
are similar allegations with regard to the 
subsequent further charges. Paragraph 25 
is as follows : f 

“The plaintiffs are advised and submit that the 
defendant Amarnath Khanna had no right, title or 
interest personally in the said premises at any time, 
but was only a trustee to carry out the trusts 
under the deed of September 22, 1897, and that 
the said Amarnath Khanna obtained no title by 
the conset decree or the conveyance aforesaid nor is 
the trust estate affected or bound by the mortgages or 
lease alleged to have been executed in favour ofthe 
members of the defendant firm by the defendant 
Amarnath Khanna.” 

There are prayers for a declaration that 
the mortgages are invalid and for posses- 
sion. Various issues were raised by the 
defendants but the main defences have been 
two; (|) they say that such of the trusts 
created by the deed of 1897 as were valid 
have come to an end and therefore the 
plaintiffs have no title tosue, and (2) they 
claim that the suit is barred by limitation. 
Another defence was taken, namely that 
the plaintiffs’ purported appointment as 
trustees is ineffective, because it is said 
that the deed appointing them was what is 
sometimes called a fraud on the power, I 
indicated to Mr. 8, N. Banerjee that that 
defence was not one which I fuund at all 
convincing, because if the trust was valid 
it certainly could not be called a fraud 
upon it to appoint truatees who might be 
able to recover trust property unimpeded 
by the possible difficulties which the defen- 
dant Amarnath, as trustee, might expect 
to encounter,ghaving regard to his conduct 
in granting a lease in his own name, 
and in borrowing money for his own pure 
poses on the security of the trust property. 


Mr. Banerjee, in the light of my observa.’ 


tions, was not disposed to carry this defence 
any further. I therefore have to consider 
the position with regard to the plaintiffs’ 
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title as trustees having regard to the proyis 
sions of the deed of 1897 and the question 
of limitation. 

With regard to the various trusts created 
by the deed it is unquestionable that as far 
as Gangadai herself was concerned the 
trust in her favour of a payment to her of 
Rs, 50 ea month came toan end with her 
death in 1906, As to the trust in favour of 
“Baijnath Khanna and his son, son's son 
and so on” of the payment of Rs. 100 per 
month, the position is that Baijnath is 
dead. I donot think it can be maintained 
that the dispositions which are to take 
effect after his death are valid. They clearly 
offend both against the rule of perpetuities 
and tbe rule of Hindu Law which until 
comparatively recently forbade gifts by will 
or deed to unborn persons. However, it is 
not alleged that Baijnath left any male 
descendant, so the question of the legality 
of the trust is academic. As to the trust to 
maintain and support the members of the 
family, guests, and retainers of Gangadai, 
learned Oounsel for the plaintifis admits 
that this is not a disposition which can be 
supported, as it is void for uncertainty, 
The difficulty ariees as regards the direction 


on the trustee 
“to do and perform all sradh and other ceremonies 


of the mombers of the family of the said Gangadai 
in such manner as the trustee shall see fit.” 

Certain cases have been cited by the 
plaintiffs in support of their contention that 
this is a valid disposition and that the 
trusts are still effective. The first case cited 
is Dwarka Nath Bysack v. Baroda Persaud 
Bysack (1). There the testator by his will 
directed his trustees to feed the really needy 
and poor at a certain place and to spend 
suitable sums for the annual sradhs or 
anniversaries of his father, mother and 
grandfather as well as of himself after his 
demise, for the performance of the cere- 
monies and the feeding of the Brahmins and 
the poor. The clause in the will in question 
terminated as follows: 

“Should there be any surplus after the above 
expenditure, then I do hereby direct my trustees 
to spend the said surplus in the contribution 
towards the marriage of the daughters of the poor 
in my class and of the poor Brahmins and towards 
the education of the sonsofthe poor amongst my 
class, and of the poor Brahmins and other res- 
pectable castes, as my trustees will think fit to 
comply.” 

In affirming the decision of the Court 
below, Sir Richard Garth, Q. J. observed 
with regard to the validity of one of the 
particular bequests : ; 

“It is not however necessary for us to decide 


{1) 4 0443; 1 O L R 568. ps 
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that the concluding words of the clause, com- 
mencing thus ‘should there be any surplus after 
the expenditure etc,’ must be construed as creating 
@ general residuary bequest which would absorb the 
whole of the property, even assuming that some of 
the preceding bequests were invalid.” 

It is obvious frcm these words that the 
Court expressed no opinion of what the 
positicn would be had the bequest been for 
the purpose of meeting the expenses of the 
sradh cf the family of the testator only. 
This case was followed in Lakshmishankar 
v. Vaijnath (2) where the bequest was: 

“Whatever property might remain at the time 
‘of my death, it is my wish to expend it in the 
performance of ceremonies and giving feasts to 
Brahmins, according to the custom of my caste 
as far as possible.” 

In my opinion, the Court in upholding the 
validity of the bequest on the authority of 
the Osleutta decision Dwarka Nath Bysack 
v. Baroda Persaud Bysack (1) regarded the 
direction to feed Brakmins asa charitable bes 
quest. A case of somewhat similar character 
is Profulla Chunder v. Jogendra Nath (3). 
I am unable in these authorities to find 
any observations which would justify me in 
uphelding as valid the trust ju favour of 
the sradh ceremonies of Gangadai's family. 
A somewhat parallel disposition in a 
Chinese will was held invalid by the Privy 
Councilin Yeap Cheah Neo v. Ong Cheng 
Neo (4). The direction in the will was that 
a certain house should be dedicated for the 
performance of religious ceremonies to the 
Jate husband of the testatrix and of herself. 
With regerd to this clause in the will the 
judgment is as follows: 

“The remaining devise to be considered is the 
dedication by the testatrix of the Sow Chong 
House for the performance of religious ceremonies 
to her late husband and to herself, It appears to 
be the usage in China to erect a monumental 
tablet to the dead in a house of this kind, and for 
the family at certain periods to place, with certain 
ceremonies, food before the tablet, the savour of 
which is aupposed to gratify the spirits of their 
deceased relatives, Although it certainly appears 
that the performance of these ceremonies is con- 
sidered by the Chinese to be a pious duty, it is one 
which does not seem to fall within any definition 
of a charitable duty or use. The obervanee of it 
ean lead to no public advantage, and can benefit 
or solace only the family itself.” 


An Indian cass on somewhat similar 
lines is Chundramonit Dossee v. Motilal 
Mullick (5). There the direction was to 
expend the trust fund in the celebration 
of the festival of the Durga Puja and 
Kali Puja, and in the performance cf the 
periodical turn*of worship of the testator’s 

(2) 6 B24, 

(3)9 O W N 528; 1 OL J 605, 


(4) (1874) L R6 P O 381. 
(5) 50 L R 498. 


SRIKIESEN KHANNA V, TARACHAND GBANASHYAMDAS (CAL.) 
this point, because the learned Judge has held 


12016 


family idol Sitaram. Thakur and other 
religious festivals and ceremonies at an 
expense and on a style the testator had 
hitherto done or at an expense as the truse 
tees for the time being should think fit. 
Wilscn, J. observed 

“Ag to this it seems to me that no part of the 
trust can be supported. The recital shows the 
object to be to establish a permanent endowment 
for the testator’s descendants. The trust for*their 
maintenance is undisputably void. The so-called 
religious truets are, I think, only trusts for their 
worship, not gifts to idols, or to charity, but mere 
perpetual trusts for the tamily, and therefore void.” 

Having considered these authorities I 
have come to the conclusion that in the 
events that have happened none of the 
trusts created by the deed of 1897 are 
in existence. It follows that, assuming 
that the appointment of the plaintiffs as 
trustees to be effective, they are merely 
bare trustees and have no right of suit 
with. regard to the trust property. If 
appears to me to be unnecessary to en> 
quire to whom the property is reverted on 
failure of the trust, but perhaps I should 
say a few words on the evidence which has 
been given with regard to this aspect of 
the case. 


It is conceded that the family of Gangadai 
must mean ber husband’s family and not 
her father's family. It was not suggested 
until yesterday that the plaintiffs were in 
any position to prove that there were any 
members of the husband's, that is to say, 
Shankerlal’s family still in existence, and 
it appeared tolerably clear that the family 
had become extinct on the death of Sharmlal 
in April 1911. However, a witness named 
Ram Dulari Sukul was called to prove that 
Shamlal had left a son of the name of 
Amarnath Khettry. Having regard to the 
relationship by marriage between the two 
families, one would have thought that the 
members of the family of Gangadai’s father 
would be more appropriate witness than 
a stranger, specially as the stranger is the 
member of the Brahmin caste, while Ganga- 
dai’s family isa Khettry family. Moreover, 
Ram Dulari Sukul is an employee of one 
of the plaintiffs, and having regard to the 
fact that for that reason he cannot be 
regarded as an independent witness and 
to the fact that in spite of the demand for 
particulars made by the defendants the 
plaintiffs were unable to suggest any existe 
ing member of the family until Ram Dulari. 
Sukul entered tke witnessebox I have come 
tothe conclusion that his testimony is not 
testimony upon which I can rely, and 
I must deal with the situation on the basis 
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that Gangadai's family came to an end with 
the death of Shamlal. 

As regards the question of limitation, 
presuming the trust to be valid, Mr. S. N. 
Banerjee admits that he cannot argue that 
the suit is barred by limitation in sofar as 
the plaintiffs seek to set aside the mortgage 
and further charges created by Amarnath 
on the.property in suit. However, he main- 
tains that the suit is barred by limitation 
in so far as it seeks to set aside the lease 
to the defendants of February 8, 1910. The 
suit was filed on January 21, 1932, The 
Article which consider applies to the pre- 
- Sent suit is Art. 134, By that a period 
of 12 yearsig prescribed for a suit to recover 
possession Of immovable properties cone 
veyed or bequeathed in trust or mortgaged 
and afterwards transferred “by the trustee 
or mortgagee for valuable consideration. 
The time from which the period begins to 
run is when the transfer becomes known 
to the plaintiffs, Section 2 (8), Lim. Act, 
provides that the “plaintiffs” includes any 
person from or through whom the plaintiff 
derives his right to sue. Therefore, the 
word “plaintif” includes Amarnath, the 
appointor under the deed of trust, and as 
he was the lessor itis obvious that he must 
have had knowledge of the transfer con- 
eu apa with the execution of the 

eed. 

Section 10 cannot apply because the 
defendants are assigns for a valuable con- 
sideration, and it has not been shown that 
when the lease was executed they were 
aware that the property was affected by any 
possible trust. The 12 years therefore came 
to an end in February 1922, and the 
` right of Amarnath or anybody deriving 
title from him to bring a suit to have 
the lease set aside terminated, I hold 
therefore that with regard to the claim to 
have the lease set aside the suit is barred 
by limitation. However the frst point 
with regard to the title of the plaintiffs goes 
to the root of the suit, and entitles the 
defendants to a decree dismissing the 
suit with cosis. 


D. Suit dismissed. 
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Second Appeal No. 39 of 1937 
November 20, 1939 
Davis, J. O. 
MATOMAL JHANGIMAL AND ANOTHER — 
PLAINTIFF3— APPELLANTS 
Versus 
BHANWARMAL BODOMAL AND OTABRS— 
DEFENDANTS — RESPON DENT3 

Civil Procedure Code (Act V of 1908), O. XXXIV, 
r. 1, 8.11, Expl. 4—Defendant in mortgage suit 
claiming title independently of mortgagors, whether 
bound to set up his paramount title—Decision in 
mortgage suit in which title was not impugned, whea 
ther can operate as res judicata, 

Where the defendants to a mortgage suit claim 
under a title quite independent of the mortgagors, 
that title cannot be properly brought in issue in a 
suit based upon a mortgage to which the only pro- 
per parties are the mortgagors and mortgagees and 
the purchasers of the equity of redemption. It 
makes no difference thatit happens to be the same 
individual who claims personal title and who is- 
joined as interested in the equity of redemption. 

The defendant is not bound toraise a paramount 
title which is not impugned and which he did not 
even getfrom the mortgagors nor is he bound under 
s. 11, Expl. 4, Civil P. O., to raise the question as. 
it lies outside the scope and nature of the euit. 


{Case-law relied on.] 


S. A against the decree of the First 
Class, Sub-Judge, Jacobabad, dated March 
8, 1937. 


Mr, Srikrishindas H. Lulla, for the Ap- 
pellants, 


Mr, Sunderdas Jethanand, for the Rese 
pondents, 


Davis, J. C.—The appellants sued for 
partition and possession of twelve annas and 
five pies share in a certain Survey No. 424 
in Deh Kodi, Taluka Thul, District U. 8. F., 
and obtained in the Court of the Subordi- 
nate Judge at Jacobabad a decree for partie 
tion and possession of an eight annas share, 
In appeal however, ths Subordinate Judge, 
with appellate powers, at Sukkur, reversed 
the judgment of the Subordinate Judge at 
Jacobabad and dismissed the plaintiffs’ suit 
holding that the dispute between the parties 
was res judicata because the plaintiffs were 
defendants Nos. 3 and 4 in a mortgage suit 
upon a mortgage of this same land brought 
by one Bhanwarma! against the mortgagors, 
defendants Nos. 1 and 2, Pokardas and Ma- 
tomal, the sons of Sadhumal the original 
owner of the land and they- should there 
have raised their paramount title to the land. 
The Subordinate Judge at Jacobabad’ took 
the view that the appellants were not bound, 


- when. they were impleaded in a mortgage- 
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‘suit, to raise the question of their paramount 
title, It is admitted that if the appellants 
‘succeed, their share is not twelve annas and 
ave pies which they claim but eigh annas 
-only. 

This appeal. it appears to us, falls to be 
‘decided simply upon the question whether, 
when the appellants were joinedein a mort- 
gage suit, they were bound to raise a para- 
mount title which was not impugned and 
which they did not even get from the mort- 
gagors. We do not think they were so 
bound or that they were bound under Expl. 4 
tos.11, Oivil P. O., to raise a question which 
lay cutside the real scope and purpose of the 
suit. The original owner of this land was 
one Sadhumal and he had three sons, Mato» 
mal, Pokardas and Ruchomal., Plaintiff No. 1 
in this suit is also named Matomal, but he 
is not the son of Sadhumal. Sadhumal left 
by will eight annas share of this survey 
number to each of his two sons defendants 
Nos. 1 and 3. The two brothers sold or 
purported to sell or exchange different shares 
of this land to different people, including 
the third brother, at different times, but ul- 
timately, and this is not disputed, the plain- 
tiffs became possessors by lawful transfer 
of two annas eight pies share of the survey 
number by purchase by registered deed 
‘dated October 26, 1926 from the wife of one 
Daumal, and five annas and four pies share 
by registered sale deed from defendant 
No, 2 Pokardas dated June 14, 1927 who was 
‘not a party to the mortgage so far it touched 
the survey number, The mortgage deed 
is dated February 11,1924 and only defen- 
dant No. 1, was a party so far as it touched 
the survey number 224, The mortgage suit 
was brought in 1928, go that when the ap- 
pellants were joined as defendants in the 
mortgage suit they were lawfully possessed, 
but not by purchase from the mortgagors, 
of 8 annas share in the suit land, and they 
were joined as defendants not because of 
these two sales of October 26, 1926 and June 
14, 1927 which were not sales by the mort- 
gagors to the appellants at all, but because 
of certain other sales alleged to have been 
made by the mortgagors and under which 
the appellants were alleged to be interested 
as purchasers of the equity of redemption. 
Thus, the issues in that suit raised was: 
“Are defendants Nos. 3 and 4 (the present 
-appellants) bona fide transferees for value 
witbout notice?” This issue was raised on 
the pleadings and had reference to transac- 
tions other than the sales by these two re- 
. gistered deeds of 1926 and 1927 by which 
. from persons other than the mortgagors, the 
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appellants, became possessed of an eight 
annas share in this survey number. The 
appellante then are, claiming under a title 
quite independant of the mortgagors, and it 
is difficult to see how that title was or could 
be properly brought in issue in a suit based 
upon a mortgage to which the only proper 
parties are the mortgagors and mortgagors 
and the purchasers of the equity of redemp- 
tion. We think that in this case it makes 
no difference that it happens to be the same- 
individual who claims personal title and who 
is joined as interested in the equity of re- 
demotion. In Satagauda Appanna V. Satap- 
oe Darigaouda (1) Macleod, U. J., said (p. 

1): 

“Before the passing of the Civil P. O. of 1909, it 
seems to have been doubted whether under s. 85, 
T. P. Act, which eaacted that all persons having an 
interest in the property comprised in a mortgage 
should be joined was meant to refer to parties who 
were not interested either in the mortgage security or 
the right of redemption. This obscurity was set aside 
by O. XXXIV, r. 1, Civil P. O., 1908. Itis obvious 
that a suit for redemption is a suit between 
the mortgagor and the mortgagee and only those 
perties can be joined who claim an interest in 
the mortgage security or in the right to redeem. For 
if you bring in outsiders who claim a title to the pro- 
perty independently of the right of the mortgagor and 
the mortgagee, you are introducing entirely new 
matter into the suit, new matter which would be ab- 
solutely irrelevant to the issues which would be 
framed in the mortgage suit.” 

The learned Appellate Judge has relied 
on several cases of the Calcutta High Court 
reported in unauthorized law reports to 
support his contention that if a person is a 
necessary party to a mortgage suit as sube 
sequent mortgagee or mortgagee, he is bound 
to raise or take the defence of his prior or 
superior title, and if he fails, he is barred 
from raising it in a subsequent suit, Prins 
cipally the learned Judge has relied upon 
the case in Srimanta Seal v. Bindubasini 
Dasi (2) but this case has been disapproved 
by Judges of that same High Oourtina 
subsequent case in Sonahannessa v. Abdul 
Hamid (3) at.p. 1224; and otber cases of that 
same High Court reported in the authorized 
law reports do not seem generally tosupport 
the learned Appellate Judge’s conclusion. 
The learned Advocate for the respondents 
relies upon the Calcutta case in Kedarnath 
v. Kashiroda Dassya (4) which does support 
the case that a defendant impleaded in a 
mortgage suit as oe of the parties interese 

(1) 44 B 698 (701); 57 Ind. Oas. 577; AIR 1920 
Bom, 96; 22 Bom. L R 815. 

x) 38 O LJ 183; 76 Ind, Oas. 517; A 1R 1924 Cal. 


(3) 58 O 122241294); 134 Ind, Cag. 892; A I R 1932 
Oal. 12; 35 O W N 510; Ind. Rul. (1931) Oal. 892, 

4) 60 O 832; 149 Ind, Oas. 439; A IR 1933 Cal, 
680; 370 WN 671;6R 0599. 
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ted in the equity of redemption must raise 
a defence of paramount title, but that case 
does not refer to a previous case of the 
same High Court in the same volume of the 
law reports, Umeshchandra v. Hemanga- 
chandra (5) where their Lordships held that 
in the mortgage suit before them it was 
not proper to decide the question of para- 
mount title. | Nor does the case in Kedar- 
nath v. Kashiroda Dassya (4) refer to the 
case of the same Hight Court reported in 
Sonahannessa v. Abdul Hamid (3) at p, 1224*, 
of which report the learned Judge said: 

The view expressed in Srimanta Seal v. Bindu- 
basini Dasi (2) is couched in very wide language and 
I am not convinced of its correctness, There 
the defendant in a mortage suit held twofold 
character, as a purchaser of the equity of redemp- 
tion in the mortgaged holding as also a settle- 
ment holder from the superior landlord. Inthe mor- 
tagege suit he had not set up his right as a settlement 
holder. In the subsequent suit for possession, it was 
held that, as he allowed the mortgaged holding to be 
sold in execution of the mortgage decree without re- 
sisting the sale, he would be bound by the result of 
the sale in execution of the decree. I find that my 
doubts regarding the correctness of this decision have 
been confirmed by the view taken by my learned 
brother Pearson, J., in Asmatulla Pramanik v. Gamir 
Pramanik (6), That case and the case in Girija 
Kanta v, Mohim Chandra (7) are clear authorities for 
the proposition, which is as old as the law of mortgage 
in British India, that if a defendant in a mortgage 
suit has a title independent of the mortgage and para- 
mount or adverse to it, he is not bound to set it up in 
the mortgage suit. I may go further and say that he 
should not even be permitted to set it up and the 
Court trying the mortgage suit isnot justified in rais- 
ing an issue of title as between him and the mor- 
tgagee. Under O. XXXIV, r.l, all persons interes- 
ted in the right of redemption are necessary parties in 
a mortgage suit, It does not say that no one else can 
be made a party, but it indicates the scope of a mor- 
tgage suit. It may be conceivable that, in very 
special circumstances, a person not interested in the 
equity of redemption may be made a party. It is 
worthy of note that one of the cases which have taken 
this view, namely Girija Kanta v. Mohim Chandra 
(7) was decided by Mookerjeo, J., who took a some- 
what inconsistent view in Srimanta Seal v. Bindu- 
basini Dasi (2)." 

Two Rangoon cases, Maung San Myaing 
v. U Pon Gyaw (8) and Viswanathan Chetty 
v. Ma Aye, (9) support the view that in a 
morigage suit the paramount title is not to 
be raised and adjudicated upon. Two Patna 
cases, to which we have been referred, deal 


(5) 6010 87; 143 Ind, Cas. 315; A I R1933 Oal. 
i = O L J 422; 36 O WN 1133; Ind. Rul. (1933) 
‘Ual. . 

(6) 33 OW N 659; 122 Ind. Cas. 215; AIR 1929 
Oal. 672; Ind. Rul, (1930) Oal. 215. 

(7) 20 CWN 675; 35 Ind. Cas, 294; AIR 1916 
Cal. 170; 230 L J 587. 

We 2 R106; 80 Ind. Cas, 753; A IR1924 Rang. 


0, 
P 4 R 214; 98 Ind. Oas. 11; A I R 1926 Rang. 
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with special cases Lal Behari Singh v. Gur 
Prasad Sinyh (10) and Ghanshyam Das v. 
Ragho Singh (11. In the Allahabad case in 
Gobardhan v. Munna Lal (12) the Judges 
took it as settled law that in a suit brought 
by a mortgagee to enforce his claim, a pere 
son claiming a title paramount to the mor- 
tgagor and the mortgagee is not a necessary 
party, and the question of the paramount 
title cannot be litigated in such a snit. It 
cannot be said that in Radha Kishun v. 
Khurshed Hossein (13) their Lordships of 
the Privy Council decided that if a party 
is impleaded in a mortgage suit as interes» 
ted in the equity of redemption, he is thereby 
compelled to raise the question of his para: 
mount title. It is authority for the contention 
that where a subsequent mortgagee joins a 
prior mortgagee as a party in his suit upon 
the mortgage, the prior mortgagee is not 
bound to raise the defence of his mortgage 
unless itis impugned. Order XXXIV,r. 1, 
Civil P. C. was amended in the Code of 
1908. as so to restrict a mortgage suit to its 
true purpose, a suit upon the mortgage, and 
not an-inquiry into the paramount title of 
third parties or even the paramount title of 
persons impleaded as interested in the equity 
of redemption by reason of other and subse 
quent transactions. 

We see, however, no reason to go outside 
the facts of this case. In this case the plain- 
tiffs sued for possession and were awarded 
possession of an eight annas share in the 
suit survey number on the basis of their 
paramount title acquired by purchase from 
persons other than the mortgagors, and they 
were impleaded as interested in the equity 
of redemption in virtue of quite other trane 
sactions. Their paramount title was not 
impugned in the mortgagor suit. The ques- 
tion of their paramount title was not raised 
and decided, and in the plaint as drawn up 
it should not have been raised and decided. 
The rights and liabilities of mortgagees, 
mortgagors under the mortgage, and those 
interasted in the equity of redemption, could 
all have been fully and finally decided with- 
out the question of the paramount title be- 
ing decided at all. We think, therefore, 
that the judgment of the lower Appellate 


(10) 2 Pat. 435; 71 Ind. Cas, 948; AI R 1923 Pat. 
290; 4P LT 108. 

(11) 10 Pat. 234; 130 Ind. Oas. 257, A I R 1931 
Pat, 64; 11 P L T 898;Ind. Rul, (1931) Pat. 161. 

(12) 40 A 584; 46 Ind. Oas. 559; AIR 1918 All. 
81; 16 AL J 639, 

(13) 47 O 662; 55 Ind. Oas, 959; AIR 1920 P © 
81; 47 IA 11; 18 ALJ401; (1920) M W N 308; 38 


- M LJ424; 11 L W518; 22 Bom. L R557; 28ML T 


495; 25 O W N 417(P O). 
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Court must be reversed, the judgment of 
the trie] Court restored, and the appeal 
allowed with costs throughout. Order acs 
cordingly, 

D. Appeal allowed. 


—"1 


BOMBAY HIGH COURT i 
Criminal Review No. 385 of 1939 in 
Oriminal Appeal No. 396 of 1939 
January 23, 1910 
Beaumont. O. J. AND SEN, J. 
EMPEROR—ProsgovrToR 
versus 
RAMJI VALA—Accusgp 

Criminal Procedure Code (Act V of 1898), es. 439 
(6), 423—Conviction based on verdict of jury—Notice 
to show cause against enhancement of sentence—Ac- 
cused, cannot challenge facts—He can show cause only 
in accordance with law. 

The provision in 8.8439, sub-s. (6), Criminal P, O. 
that the accused shall be entitled to show cause 
against his conviction, means that he can show cause 
in seccordance with law. He cannot claim, for 
example, in revision proceedings to call fresh evi- 
dence. He can only, challenge his conviction in ac- 
cordance with law, and where the conviction is based 
on the verdict of a jury, he has no greater right of 
appealthan he possesses under s. 423, and cannot 
challenge the facts 147 Ind. Cas, 1124 (2), relied on, 
148 Ind. Cas. 553 (3°, explained, 97 Ind. Cas. 805 (1), 
referred to, 


Cr. R. in Or. A. against convicticn and 
enone passed by the Sessions Judge, 
urat. 


Mr. R. B. Kantawala, for the Accused (ia 
Review). 


Mr. R, A, Jahagirdar, Govt. Pleader, for 
the Orown (in Review and Appeal.) 


Beaumont, C. J.—This is an appeal by 
the accused against his conviction by the 
Sessions Judge of Surat under s. 326, I. P. O., 
and on admission this Court gave notice 
to the accused to show cause why his sen- 
tence should not be enhanced. The case 
was tried by the learned Sessions Judge 
- with a jury, and Mr. Kantawala for the ace 
cused has claimed the right in this appeal 
to go behind the verdict of the jury on 
questions of fact. The question whether, on 
a notice to enhance sentence passed on an 
accused convicted on a trial with a jury, 
the accused can challenge the verdict of the 
jury on facts, does not seem to have been 
considered by this Court. 
|” Under s. 423, sub-s. (2), Oriminal P. O., 
it is provided that nothing therein cone 
tained shall authorize the Court to alter or 
reverse the verdict of a jury, unless it is of 
opinion that such verdict is erroneous owing 


toa misdirection by the Judge, or to'a mis- - 307 
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understanding on the part of the jury of 
the law as laid down by him. Sothatin an 
appeal against a conviction on the verdict 
ofa jury, the Court cannot interfere with 
the verdict on questions of fact, But an 
Appeal Court has no power unders, 423 to 
enhance s sentence. That power is given in 
revision by s. 439, which provides in sub- 
s. (1) that in revision the High Oourt, may 
exercise any of the powers conferred on a 
Court of Appeal and may enhance tke sen- 
tence. Then is sub-s. (6) ofs. 439 it is 
provided that notwithstanding anything 
contained in this section, any ccnvicted 
person to whom an opportunity has been 
given under sub-s, (2) of showing cause why 
his sentence should not be enhanced shall, 
in showing cause, be entitled also to show 
cause against his conviction. The opening 
words of that sub-section “notwithstanding 
anything contained in this section” probab- 
ly refer to sub-s, (5), which provides that 
where an appeal lies and no appeal is 
brought, proceedings in revision shall not 
lie at the instance of the party who could 
have appealed. That was the view taken by 
Fawcett, J., in Emperor v. Jorabhai (1) Mr. 
Kantawala contends on behalf of the ac- 
cused that he has a right to show cause 
against his conviction under sub-s. (6), and 
that that right is not curtailed by the 
provisions of s. 423, subs. (2). But, in my 
opinion, that is not the right view, 

The provision in s. 439, sub-s, (6), that 
the accused shall be entitled to show cause 
against his conviction, to my mind, means 
that he can show cause in accordance with 
law. He cannot claim, for example, in revi- 
sion proceedings to call fresh evidence. He 
can cnly, in my opinion, challenge his cone 
viction in accordance with law, and where 
the conviction is based on the verdict of a 
jury, he has no greater right of appeal than 
he possesses under s. 423, and cannot 
challenge the facts. That was the view taken 
by the Oaleutta High Oourt in Kholabuax 
Haji v. Emperor (2) and I think that is the 
right view. We were referred to a decision 
of this Court in Emperor v. Ramchandra 
(3) in which the Court was dealing with a 
notice to enhance the sentence in the case 
ofa conviction on the verdict of a jury, 
and I gather from the report that the Court 

(1) 50 B 783; 97Ind. Oas, 805; AZ R1926 Bom. 
555; 27 Or. L J 1173; 28 Bom, L R 1051. 

(2)61 06; 147 Ind Oas. 1124; A I R 1934 Oal, 105; 
2 oL J 554; 37 O W N 1122; 6 R O 401; (1934) Or. 
as. . 


(3) 35 Bom. LR 174; 148 Ind. Oas. 553; A I R 1933. 
Bom, 153; 35 Or, L J 747; (1933) Or. Cas, 465; 6 RB ` 
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in that case did gointo the facts, but the 
Court does not seem to have considered whe» 
ther it was entitled to do so, and the point 
of law was not discussed. As the Courtin 
that case did not interfere with the con- 
viction and did not enhance the sentence, 
the case is not an authority on the question. 

In my opinion, the Court in considering 
whether the conviction was justified can- 
not go behind the verdict of the jury on 
facts, but, of course, in considering the 
notice to enhance, the Court can look at the 
whole of the evidence in order to satisfy 
itself'as to the exact nature of the offence 
in order to determine what sentence should 
be imposed, In the present casa we are 
satisfied that there was no misdirection by 
the learned Judge and the conviction was 
. justified. The sentence imposed was three 
years’ rigorous imprisonmeft. The offence 
‘was a very serious one. The accused with- 
out any justification thrust into the back of 
the complainant, who is a schoolmaster, a 
vindhna, which is a pointed instrament 
used for tapping toddy trees and, according 
‘to the complainants evidence, the point of 
the vindhna came out by his left nipple. 
The fact that there was one very serious 
stab penetrating right through the body is 
I think, confirmed, by the view of the Civil 
Surgeon (Ex. 16), who says that there was 
only one single blow. The doctor (Er. 11), 
who made a superficial examination of the 
complainant immediately after the attack, 
seems to have thought that there were two 
wounds, But I think the view of the Civil 
Surgeon, who made a more exhaustive exa- 
mination, though twenty four hours after the 
offence, is to be preferred. A wound of that 
nature might very easily have caused the 
death of the complainant. He was kept in 
the Oivil Hospital for treatment for three 
weeks. We think that three years’ rigorous 
imprisonment is too light a sentence, and 
we therefore enhance the sentence to five 
years’ rigorous imprisonment. 


Sen, J.—I agree, 
8. Order accordingly. 





RANGOON HIGH COURT 
Second Appeal No. 286 of 1939 
March 7;°1940 
DUNKLEY, J. 
M. P. å. K, FIRM—APPELLANT 
VETSUS 
MA MYA THEIN AND OTAERS-— RESPONDENTS 
Evidence Act (I of 1872), s. 68—No denial of 
~ezecution of deed—Ezecution and attestation, if can 
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* 
be proved by other evidence—Transfer of Property 
Act (IV of 1882), e.41—Donee transferring proper- 
ty gifted, tothird person for constderation—Onus 
is on personchallenging transfer to show that trans- 
feree had notice that he was repudiating gift. 

Where execution of a document is not denied its 
execution and attestation can be proved by other 
evidence, and it is unnecessary to call any of the 
attesting witnesses, 141 Ind. (as. 700 (1), explain- 
ed. 

Where a donee transfers the land gifted to him 
to a third person for consideration the burden lies 
upon the person challenging the transfer to show 
that the transferee had notice, either actual or con- 
structive, that he was repudiating the gift made by 
the donor tothe donee transferor. 


§, A. from the decree of the District Court, 
Tharrawaddy, dated September 29, 1939, 


Mr. E. Hay, for the Appellant. 
Dr. Ba Han, for Respondent No. L 


Judgment—The plaintiff-respondent 
No. 1 is the sole heir of one Daw Shwe 
Hme, who died on December 1, 1936. The 
other three respondents, who were defen= 
dants in the suit, are her nephews. On 
October 380, 1936, Daw. Shew Hme executed . 
in favour of these three nephews a regis- 
tered deed of gift of the agricultural land 
now in suit, The evidence shows con- 
clusively that Daw Shwe Hme was in full 
possession of her faculties at the time, 
fully realiezd what she was doing, and 
was steadfastly determined to make her 
three nephews the owners of this land. 
It is however now admitted that this gift 
was void, and created no title in respon- 
dents Nos. 2, 3 and 4, by reason of its being 
in. the nature of testamentary disposition, 
The land was mortgaged by registered 
deed by respondents Nos. 2, 3 and 4 to the 
appellant Ohettyar firm as security fora 
loan of Rs, 1,590 on April 28, 1937, and 
was sold by them outright to the appellant 
firm by registered deed on April 15, 1938, 
the consideration being the mortgage debt 
and accumulated interest, amounting to 
Rs. 2,000. 

The case has been complicated by the 
extraordinary view which the learned 
Judges of the lower Courts have adopted 
regarding the proof of documents which 
are required by law to be attested. They 
have relied on the judgment of Page, O. 
J. in R. A. R, M. Chettyer Firm v. U Utaw 
(1), but have misunderstood it. This 
judgment merely explains the provisions 
of s. 68, Evi. Act, which are to the 
effect that in the case of a document 
‘yaquired by law to be attested, if the 


execution of the document by the pergon 
(1) 141 Ind. Oas. 700; AI R 1933 Rang. 6; 11 R 
26; Ind. Rul, (1933) Rang, 22. 
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a 
by whom it purports to have been executed 
is not specifically denied, then, although 
evidence to prove the due execution and 
attestation of the document must be called, 
that evidence may be the evidence of any 
person or persons, and need not be the 
evidence of an attesting witness ; in such 
a case an attesting witness need not be 
called ; but ifthe execution of the docu- 
ment is specifically denied, at least one 
attesting witness (if one is procurable) 
must be called forthe purpose of proving 
the execution of the document, Under 
no circumstances is it legally necessary 
to call both attesting witnesses, and ina 
case where execution is not denied execulion 
and attestation can be proved by other 
evidence although one or both attesting 
witnesses are called and their evidence 


“on the point is unsatisfactory. Now, neither 


execution of the deed of gift by Daw 
Shwe Hme nor execution of the morigage 
by respondents Nos. 2, 3 and 4 was 


_ specifically denied by the plaintiff-respon- 


-the provision of s. 41, 


dent No.1; in fact, execution of the deed 
of gift was admitted. Therefore execution 
and attestation of both these documents 
could be proved by otber evidence, and 
it was unnecesgary to call any of the atteste 
ing witnesses. 

But the point was immaterial. The 
deed of gift was invalid on other grounds. 
Even if the mortgage could not be proved, 
the debt was proved by the production of 
the mortgage deed and by oral evidence, 
and this debt was good consideration for 
the sale by respondents Nos. 2, 3 and 4 
to the appellant. The conclusion of the 
léarned District Judge to the contrary 
‘was opposed to reason. The only real 
point for decision in this case is whether 
T. P. Act are 
applicable to thesale to the appellant firm. 
Had Daw Shwe Hme, been alive, the 
provisions of this section would plainly 
have been applicable, for she did her 
utmost to make her nephews the owners 
of this land. The question for determina- 
tion is whether Daw Shwe Hme's consent 
is binding on her successor-in-interest, 
i. eu plaintifi-respondent No. 1. On De- 
cember 18, 1936, respondent No, 1 brought 
a suit (No. 3 of 1937) against the other 
respondents in the Assistant District Oourt 
cf Tharrawaddy, The original plaint 
included a prayer for the cancellation of the 
deed of gift whereby Daw Shwe Hme had 
transferred the land in suit to respondents 
Nog. 2, 3 and 4, butin the fourth amended 
plaint, which was filed on November 3, 

e 
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1937, respondent No. 2 alone was sued? 
and the land in suit was omitted. It is 
eaid that the appellant firm had notice of 
this litigation, and, consequently, notice 
1 was 
disputing the title of the other respondents 
to the land in suit. The finding of the 
learned District Judge on this point is 
illuminating. It is as follows: 

“Mg Sein Bu (defendant No. 1) deposed ethat-a 
clerk of the firm in which the. appellant is the 
agent, used to come to his house frequently after 
the death of Daw Shwe Hme, and this being so, 
it seems to me in the absence of any evidence to 
the contrary that the firm knew of the pendency 
of Oivil Regular Suit Ng 3 of 1937 qf the Agsistant. 
District Court.” 

This finding is based on mere surmise 
and not on any evidence. Moreover, even 
if the appellant firm's agent was aware. 
of the course of this litigation, the only 
effect which it could have on his mind 
was that on November 3, 1937, when the 
fourth amended plaint was filed, respon- 
dent No, 1 had abandoned her claim to 
the land in suit, and therefore that in 
April 1938, it was quite safe to take a 
transfer of this land from the other rese 
pondents. But there is no evidence on 
which it could be concluded that the 
appellant firm was aware of this litigation, 
Section 41, T. P. Act enacts that where 
with the consent, express or implied, of 
the persons interested in immovable pro- 
perty, a person is the ostensible owner 
of such property and transfers the same 
for consideration, the transfer shall not 
be voidable on the ground that the trane» 
feror was not authorized to make it; 
provided that the transferee, after taking 
reasonable care to ascertain that the 
transferor had power to make the transfer, 
has acted in good faith. This section is. 
founded on the judgment of their Lordships 
of the Privy Council, delivered in 1872, 
in Rameoomar Koondoo V. Johnand Maria 
MeQueen (2), at p. 52*. In the course of the 
judgment their Lordships said : < 

“It isa principleof natural equity, which must 
be universally applicable that where one man. 
allows another to hold himself out as the owner of 
an estate, and the third person purchases it for value 
from the apparent owner in the belief that he is 
the real owner, the man who so allows the other 
to hold himself out shall not be permitted to recover 
upon his secret title, unless he can overthrow that 
of the purchaser by showing either that he had 
direct notice or something which amounts to 
constructive notice of the real title, or that there 
existed circumstances which ought io have put him 
upon aninquiry that, if prosecuted, would have led to 
a discovery of it. 

(2) (1872) I A Sup, Vol, 40; 11 Beng. L R 46; 18 W R 
186; 3 Sar. 160 (PO, 


*Page of 11 Beng. Le R.—[Ed.] 


1940 


Now, what are the facts of this case ? 
Respondents Nos. 2, 3 and 4 were put 
into possession of the land in suit after 
the deed of gift in their favour was 
executed. They produced this deed of 
gift when they mortgaged the land to the 
appellant firm. The apparent title to the 
land was in them. If the appellant firm 
had made any further inquiries (and there 
existed no circumstances which ought to 
have put the firm on inquiry) they would have 
discovered that the donor was the deceased 
aunt of the donees, that she had made 
this gift to them before her death, and 
that she was determined to transfer of 
them tke complete ownership of tbis 
land. ` The appellant firm could not be 
fixed with the knowledge that in law this 
gift was invalid. The appellant firm took 
reasonable care to ascertain that the 
transferors (i. e. respondents Nos. 2, 3and 
4) had power to make the transfer, and 
they acted in gcod faith; for,as I have said, it 
has not been established that the appellant 
firm knew of the litigation between respon- 
dent No. 1 and the other respondents, 
and even if they had known of this 
litigation they must have concluded that 
at the time of the sale to them respondent, 
No, 1 had abandoned her claim to the land 
in suit, As laid downin Ramcoomar Koondoo 
v. John and Maria Me Queen (2), the burden 
was upon respondent No. 1 to show that 
the appellant firm had notice, either actual 
or constructive, that she was repudiating 
the gift made by Daw Shwe Hme tothe 
other respondents. She has utterly failed 
to show that the appellant firm had any 
Teason to think, at any time before the 
sale of the land to them, that the title of 
respondents Nos. 2, 3 and 4 thereto was 
being contested. She did not send any 
notice of her claim to the appellant firm 
until May 5, 1938, that is, after the sale 
had been concluded, In my opinion, the 
provisions of s. 41, T. P. Act, were clearly 
applicable in this case, and the suit of 
respondent No. 1 against the appellant 
firm ought to have been dismissed. This 
appeal is therefore allowed, the judgments 
and decrees of the Sub-Divisional Court 
of Tharrawaddy and of the District Court 
of Tharrawaddy on appeal therefrom, so 
far as they affect the “appellant firm, are 
set aside and the suit of plaintiff-respondent 
No. 1 as against appellant-defendant No. 4 
firm is dismissed with costs in all Oourts 
in favour of the appellant firm against 
respondent No. 1. 

8. Appeal allowed. 


BANGARU REDDI v, EMPEROR (MADR.) 


415 


MADRAS HIGH COURT 
Oriminal Appeal No.7 of 1940 
and Referred Trial No, 2 of 1940 

February 5, 1940 
Buen AND Laksamana Rao, JJ. 
BANGARU REDDI—Acovusgsp— 
PRISONER 


VETSUS 
É MPEROR—RE8PONDENT 

Criminal triel—Murder—Accused, if entitled ta 
acquittal merely because ke gave wrong or incomplete 
description of way in which he killed deceased. 

The mere fact that the accused, inhis confession 
has given a wrong or an incomplete description.of 
the way in which he brought about the death of the 
deceased is not a reason for finding him not guilty. 


Or, A. and Refd, Trial referred by the 
Court of, Session of the South Arcot Division 
for confirmation of the sentence of death 
passed upon the said Prisoner in Case No. 
T oe Oalendar for 1939 dated Decenber 

3, 1939. 


Mr. T. R. Tyagarajan, 


for the Appel- 
lant. 


The Public Prosecutor, for the Crown. 


Burn, J—The appellant Bangaru Reddi 
has been convicted of murder by the 
learned Sessions Judge of South Arcot 
and sentenced to death. 

The case for the prosecution was that 
on the early morning of September 15, 1939 
the appellant killed a woman named 
Mangathayi Ammal by throttling her, 
Mangathayi’s corpse was found just before 
daylight on the morning of September 15,. 
when her little daughter P. W. No 5 a 
child of $4,came in after going outside. 
to answer calls of nature, This child on 
her return called toher mother and getting 
mo answer she went about the house 
trying to find her mother and at last her 
foot came in contact with her mother’s 
head and then she discovered that her 
mother was motionless. It was found that 
jewels which Mangathayi was in the habit 
of wearing had been taken from her body 
but no one had any idea who the murderer 
was. Information was given tothe Police 
by the Karnam of the village (P. W. No. 10) 
who tock action in the absence of the 
Village Munsif. The Karnam saw a crowd 
near the house of P. W. No, + who is the 
husband of the deceased and when he went 
there, he saw the corpse of Mangathayi 
P. W. No. 4 himself was not there. He had 
gone away very early in the morning to 
Tindivanam. The Police came and held 
the inquest but the panchayatdars could 
only express the opinion that the woman 
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had been strangled to death by some person 
unknown, 

The evidence against the appellant was 
furnished almost entirely by himself. He 
wasinthe village and was questioned by 
the Police cn September 16, and he was 
arrested on the evening of September 17, 
at about 730 and after he had been 
arrested, he made a statement about the 
jewels that were missing from the corpse 
of the deceased woman and about a pair 
of brass bangles which he said, he had 
taken from the person of the child (P. W. 
No, 5). The inspector (P. W. No. 1%) Sub- 
Inspector (P. W. No. 11) the Karnam (P. W. 

_ No. 30) andthe Village Munsif, Muthumalla 
Reddiar, were taken by the appellant to 
the hay rick belonging to his brother-ine 
law and there frem a spot outside tke 
fence onthe north, the appellant is said 
tohave produced jewels M. Os. Nos, 1 to 
5. Of these M. Os. Nos. 1to4 belong to 
Mangathayi which according to her hus- 
‘band were always worn by ker, M. O. 
No. 5 isthe pair of brass bangles which 
‘belong to the little girl P. W. No. 5. 

The appellant was sent to the Sub- 
Magistrate of Tindivanam for remand 
with a requistion that his confession might 
be recorded. The Sub-Magistrate received 
him on September 18, and gave him time 
for reflection until the 19th and then 
recorded his confession (Ex. B). In that 
the appellant has given a very long story 
about the illicit intrigue with Mangathayi 
and about the way in whichhe killed her 
in the early morning of September 15, 
In the. Court of the Sub-Magistrate of 
-Gingee whoheld the preliminary enquiry 
and also before the learned Sessions Judge 
the appellant denies, that he had made 
‘any confession at all. He went so far as 
“to tell the Sub- Magistrate of Gingeo that he 
had not even seen the face of the Sub- 
‘Magistrate of Tindivanam. He offered no 
explanation of his conduct in producing 
the jewels or the statements that he made 
which led to their discovery. He denied 
having given any information about the 
jewels and alleged that the case had been 
concocted against him by Muthumalla 
Reddi, the Village Munsif who, he said, is 
a person of great influence in Brahmade- 
sam. 

No facts were proved from which it 
-could be inferred that Muthumalla Reddi 
had any enmity against the appellant. 
There is, in fact, nothing to indicate that 
any one had any reason to charge him 
falsely with this crime. The confession of 
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the accused, although he denied it, was 
corroborated in important particulars by. 
the evidence of P. W. No. 4 the husband of 
the murdered woman and P. Ws. Nos, 8 
and 9. P. W. No.4 said that bis wife had 
complained to him about the illicit over 
tures made to her by the appellant, 
P. W. No. 8 said that on one occasion some 
months before, he had accidently dis- 
covered the appellant while he was return- 
ing from the house of P. W. No. 4. 
P. W. No. 9 said that he had been ine 
formed bythe appellant of his visits to 
Mangathayi and that he had reproached the 
appellant for his extravagance, 

Learned Counsel who appéared for the 
appellant in this Court has suggested that 
the confession ought to be entirely rejected 
because the evidence of the doctor makes - 
it clear that the woman might truly have 
been killed by stangulation with a piece 
of, rope. The Doctor found a continuous 
ecchymosed mark all round the woman’s 
neck below thyroid cartilage. Such a mark 
would not be likely to be produced by 
strangulation with the fingers and thumbs. 
In euch case it is generally possible to 
distinguish marks of the thumb and 
fingers separately. This, however, is nota 
sufficient reason for acquitting the appel- 
lant. The mere fact that he has given 
a wrong or ar incomplete description of , 
the way in which he brought about the 
woman's death is not a reason for finding 
him not guilty. The evidence of the Doctor 
was that there were marks of fingers and 
thumbs on the woman’s neck and to that 
extent, his evidence does agree with the 
confession of the accused, The production 
of the woman's jewels from the hiding 
place near his brother in-law’s hay stack 
is also, as the learned Sessions Judge 
observes, a fact of the greatest possible 
importance. All the assessors were of 
opinion that the appellant was guilty. 
The learned Sessions Judge was undoubted- 
ly rightin agreeing with them and in con- 
victing the appellant for the murder of 
Mangathayi. Confirming ‘the conviction 
for murder and the sentence of death; we 
dismiss this appeal. - , 


N.B. Appeal dismissed, 


f 
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_., _RANGOON HIGH COURT 

Oivil Miscellaneons Appeal No. 50 of 1939 
March 9, 1940 
Roszrts, O, J. AND BLAGDEN, J. 
U LU NYO—APPELLANT 
VETSUS 

MA MYA KHIN AND orgers—ReEsPonpents 

Workmen's Compensation Act (VIII of 1923), s. 2 
{n)--Workman and tributor, distinction explained. 

These is a distinction between a workman under 
the Workmen's Compensation Act and atributor. A 
tributor is a person who is engaged upon his own 
business andnot upon the business of hia master, 
A workman isa person who is engaged on the business 
of his master and not on his own business, If persons 
are allowed to do work of their own in their own time 
and are not subject to the orders of any master as 
to the way in which, or the time at which, they shall 
do it, they do not fall within the scope of the Work- 
men's Compensation Act. The mere fact that a per- 
“Bon isnot paid daily wages but according to the 

amount of work that is done is net a circumstance 
which is to be taken into account at all to decide 
whether a man isa tributor or a workman, because 
it is quite possible for a workman to be paid by 
Piece-work and still remain under the orders of his 
employer. 


O. Misc. A. against the decree of the 
Commissioner for Workmen's Compensation, 
Tavoy, dated July 6, 1939, 

Mr. U Tun Maung, for the Appellant, 

Mr. Huncose, for Respondents Nos, 1 to 4. 


Roberts, C. J.—This is an appeal from 
the judgment of the Oommissioner for 
Workmen's Compensation, Tavoy, the cir- 
cumstances being that a man named Maung 
Aung Pe was injured at the Datpok mine 
on October 9, 1938, and died in hospital 
the following April. The mine owner was 
the present appellant, and an application 
for compensation having been made by the 
two wives and children of one of the wives, 
of the deceased, the learned Commissioner 
awarded them compensation as dependanis, 
The first matter on which he had to satisfy 
himself, however, was that the deceased 
was a ‘workman, within the meaning of 
the Workmen’s Compensation Act. And it 
is quite clear that no admission has been 
made in-this connection by the employers. 
The application for compensation sets cut, 
as in all these cases it is necessary to do, that 
the person injured was a workman employ- 
ed in the appellants mine. But in the 
written statement the defendant says quite 
plainly that the deceased was only a tribu- 
tor and joined his work as a tributor with 
effect from August 3, till the time he met 
with his accident, : 

We have had a succession of cases in this 
‘Court from the tin mines of Tavoy and 
have several times been obliged to explain 
the distinction between a workman under 
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the Workmen's Compensation Act and a 
tributor. A tributor is a person who is 
engaged upon his own business and not 
upon the business of his master. A work- 
man is a person who is engaged on the 
business of his master and not on his own 
business, In the tin mines at Tavoy, as 
the Comissioner has observed, persons often 
have an implied contract with the mine 
management that they will work under the 
direction of the mine management and be 
paid according to production. In order to 
see whether such persons are tributors and 
outside the Act, or whether they are work- 
men aud inside the Act, it is necessary 
to examine carefully what that contract 
is. If they are allowed to do work of 
their own in their owa time and are not 
subject to the orders of any master as to 
the way in which, or the time at which, they 
shall do it, they do not fall within the 
scope of the Workmen’s Oompensation Act. 
The phrase “work under the direction of 
the mine management” is one which may 
give -rise to some ambiguity. Workmen 
work under the direction of their master, 
in the sense of receiving orders which they 
are obliged to obey ; if a workman says he 
wishes not to come to his work on the 
following day because of some private 
engagement of his own, and he is told that 
he must do so, and fails to do so, he has 
disobeyed an order of his master; but a 
Person who is a tributor is free to come 
and go ashe chooses and is not subject to 
orders of that kind. On the other hand, 
tributors may, and often do, work under the 
direction of the mine management, in this 
sense, that they are licensees upon the 
property of the mine owners although they 
are working on their own account and not 
for a master; yet their licence might be 
revoked at any time, and conditions might 
be attached to it, and permission may be 
given under certain restrictions to visit 
certain places at certain hours. It is there- 
fore desirable in all these cases that the 
Commissioner should find as a fact whether 
a person, who is said to bea workman is 
obliged to do what he is told, not merely 
in ths sense of observing the conditions of 
his license, but in the sense of being obliged 
to obey specific orders as to thetime at 
which he shail do his work and as to the 
nature of the work he shall do. 

That is absent from this case. The evi- 
dence of Su Ngai that the deceased was a 
‘worker’ does not by any means show that 
the deceased was 4 workman, within the 
meaning of the Act, but rather hat both 
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he and the witness were tributors, or ine 
dependant contractors. The Commissioner 
has complicated the issue by saying that the 
deceased was a tributor in so far as he was not 
paid daily wages but according to the 
amcunt of ore that was won; that isnot a 
circumstance which 
account at all to decide whether a‘man is a 
tributcr or a workman, because it is quite 
possible for a workman to be paid by piece» 
work and still remain under the orders of 
his employer. But the learned OCommia- 
sioner has not had befcre him any evidence, 
which those claiming compensation were 
bound to adduce that this deceased was at 
any time, except so far as the limits of his 
licence might be altered, under the orders 
of the mine manager, and to be regarded as 
one of the workmen of the mine, within tke 
meaning of the Workmen’s Compensation 
Act. The Commissioner in his judgment 
has said: 

“The contractor shows the coolies where to work. 
He does not give them orders. The manager gives 
orders and the workmen must obey.” 

And he Las also pointed out that the 
manager of the mine gave certain orders to 
the deceased. It is quite plain that an order 
to work at a certain place at a certain time 
would be the strongest possible evidence to 
show that the deceased was a workman 
within the meaning of the Act. But an order 
given not to work at a particular place or 
at a particular hour would merely be an 
alteration of the conditions of the license 
which was given to a tributcr and would 
not be conclusive. It is therefore necessary 
in all these cases to examine the precise 
relationship between a person claiming to 
be entitled to compensation and the person 
or perscns whcse workman he claims to be, 
or whose legal representatives claim he was. 
. In the circumstances, although the Come 
missioner bas found that the deceased was 
a workman, witkin the meaning of the Act, 
there was no evidence upon which he could 
go find, and it is quite clear that the reason 
he gives for it, namely that tributors have 
an implied contract with the management 
that they should work under the direction 
of the managment and be paid according 
to their production is equally consistent with 
‘their not being workmen at all. The conse- 
quénce is that, speaking for myself, with 
very great regret] have come to the con- 
clusion that this appeal should be allowed, 
‘There will be no order as to costs. 

_’ Blagden, J.—I share my Lord's regrets, 
and I have come to the-same conclusion, 
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PATNA HIGH COURT 
Letters Patent Appeals Nos. 7 
and 8 of 1939 
September 8, 1939 
Harriss, O. J. AND Fazt Aut, J, 
Sri Thakur KAPILDEO BHAGWAN 
AND ANOTHER— APPELLANTS 
versus 
ALI RAZA AND ANOTHER —RESPONDENTS 

Bengal Tenancy Act (VIII of 1885), ss. 103-B, 
102 (ii) (gg)—Entry in fard-ab-pashi—Preaumption . 
of correctness—Entry that liability of tenant to pay 
rent will depend on maintenance of irrigation system 
by landlord—Effect —Such entry can be proof of , 
definite custom — Practice—Letiers Patent appeal— , 
Point which could not be raised in “second appeal . 
cannot be raised in Letters Patent appeal—Second. 
appeal—Patna High Court — Point requiring certt-. 
ficate can be disallowed in absence of certificate. , 

Presumption of correctness attaches under s. 103-B,.. 
Ben. Ten, Act, to.the entry in the fard-ab-pashi, 
which is. a partof the Record of Rights, that the. 
liability of the tenant to pay rent will depend on -the.- 
maintenance of the irrigation system by the landlord, 
Under œs. 102, el. (gg), sub-s. (ii) the settlement 
officer is authorized to record such anentry and it, 
in effect amounts to this, that there was an obliga- 
tion on the landlord to maintain the irrigation 
system in good order, and the tenant had a 
corresponding right to claim remission of rent in 
case that obligation was not carried out by the 
landlord. Such an entry in question isan entry as 
to one of the incidents of the tenancy, but even if 
it is taken to be an entry as to a custom prevailing 
in the village the custom cannot be held to be 
uncertain or indefinite, 

The High Court cannot in Letters Patent appeal 
entertain any point which the appellants were not 
competent to raise in second appeal. 

The High Oourt in second appeal, is justified in 
refusing to aJlow the appellant to raise a point which. 
required a certificate according to the rules of the 
Patna High Court in the absence of the certificate, 


Mr. Barhandeva Narayan, for the Apel» 
lant. 

Mr. Ghulam Muhammad, for the Respons 
dents. 


Faz! Ali, J.—These are appeals under 
tke Letters Patent from the decision of 
Dbavle, J., in two second appeals arising out 
of two suits brought by the plaintiff-appele 
lants to recover rent for the years 1339 
to 1841 and first kist of 1342 F. The 
main point raised by tke defendants 
in the suit was that the landlords had 
neglected the gilandazi and in consequence 
cf their neglect there was a total failure 
of crops and so they were not liable to pay 
‘any rent. The defendants in support of 
their defence relied upon an entry in the 
fard-ab-pashi whichis to the effect that 
the raiyat will be under ‘an obligation 
to pay the existing rent if the arrange- 
ments for irrigation are fully maintained. 
The Munsif found on a consideration of 
the evidence that the landlords had 
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‘neglected gilandazi till March 1934, but 
he granted a full decree to the Plaintiffs 
on the ground that the defendants had 
failed to show that their crops had suffered 
in any way owing to the neglect of gilane 
dazi. The lower Appellate Gourt agreed 
with the view of the Munsif that the land- 
lords had neglected gilandazi, but he held 
in disagreement with him that 

“by Yason of the bad condition of the irrigation 
system’ inthe village there was failure of crops of 


the rent claimed lands during the period 1339 to 
Chait 1341 F" 


“He accordingly negatived the plaintiff's 
claim for rent relating to the period 1339 
to eight annas kist of 1341 F. and dismiss- 
ed the plaintifi’s suit for that period. The 
plaintiffs thereupon preferred a second 
appeal which was dismissed by Dhavle, J. 
They have now preferred an appeal under 
the Letters Patent. The points urged on 
behalf of the appellants before us are three 
in‘number: (1) that no presumption of cor- 
Tectness attaches under s.103-B, Ben. Ten. 
Act, to the entry in the fard-ab-pashi, 
which is relied on by the defendants in- 
asmuch as the settlement officer was not 
authorized to make such an entry; (2) 
that this entry can be relied upon only 
as proof of a custom and the custom being 
uncertain and indefinite should not be given 
effect to by this Court ; and (3) that there 
is no evidence whatsoever on the record to 
prove that failure in crops alleged by the 
tenants was due to neglect of gilandazi by 
the landlords. The first point is fully ans 
swered bys. 102, cl. (gg) sub-s. (ii). There 
can be no doubt that under this provision 
the settlement officer was authorized to 
record 


“the rights and obligations of each tenant and land- 
‘lord in respect of the repairs and maintenance 
of appliances for securing a supply of water for the 
cultivation of land held by each tenant, whether or 
not such appliances be situated with in the boun- 
daries of such land.” 


Thus, if there was an obligation upon the 
landlords to maintain the irrigation system 
in good order by gilandazi, the seitlement 
officer was clearly authorized to make an 
entry to that effect in the fard-ab pashi 
‘which is apart of the Recordof Rights. 
The learned Advocate for the appellants 

/contends that in any event the settlement 
officer was not authorized to record the fact 
that the liability of the tenant to pay rent 
-will depend on the maintenance of the 
` irrigation system bythe landlord. I am, 
however, not prepared to accept this con- 
“tention. The section refers to the rights 
and Obligations of the tenant as well as 
those of the landlord. . The entry.in effect 
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amounts to this, that there was an obliga- 
tion on the landlord to maintain the irriga- 
tion system in gosd order, and the tenant 
had a corresponding right to claim remission 
of rent in case that obligation was not 
carried out by the landlord. In my judge 
ment, the entry in question must be pre- 
sumed tô be correct under s. 103-B, Ben. 
Ten. Act, and the Courts below wers right in 
basing their decision upon it asthe plain- 
tiffs had failed to adduce any evidence to 
rebut it. 

The second point also appears to me to 
be without substance. The entry in ques- 
tion is an entry as toone of the incidents of 
the tenancy, but even if it is taken to be 
an entry as to a custom prevailing in the 
village I do not think that the custom can ba 
held to be uncertain or indefinite. The 
learned Advocate for the appellants contends 
that the custom is uncertain, because if 
the neglect of the landlords as to gilandazi 
does not lead to a total failure of crops there 
is nothing in the fard-ab-pashi to show to 
what extent and on what basis the remission 
of the rent is to be allowed. In the present 
case no such question arises, because it had 
been found as a fact by the lower Appellate 
Court that there was a total failure of 
crops, but even if such a question arose, 
the Courts would, in my opinion, have found 
no difficulty in deciding it upon the entry 
as it stands, 

The last point raised on behalf of the 
appellants is clearly one which might have 
been raised on their behalf before Dhavle, J., 
but cannot be raised inthe present appeal 
We are informed by the learned Advocate 
for the appellants that he attempted to 
raise it before Dhavle, J., but he was not 
allowed to do so, because no certificate had 
been given in the memorandum of appeal as 
required by the rules of this Court to the 
effect that in fact there was no evidenca 
on the record to support the contention of 
the defendants that there was a total failure of 
crops in consequence of the neglect of the 
landlords to maintain the irrigation system 
in good order. The learned Advocate for 
the appellants contends that, though he 
had given no such certificate in the memo- 
randum of second appeal, he is entitled 
to raise this point now, because such a 
certificate has been given by him in the 
memorandum of appeal filed under the 
Letters Patent. This argument is however 
clearly fallacious, The appellants can suce 
ceed in these appeals only if they can show 
thatthe judgment of Dhavle, J. ia second 
appeal-is . not correct, but on the case stated 
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before us it is clear that Dhavle, J, was right 
in refusing to allow the appellants to raise 
the point before him in the absence of a 
certificate required by the rules. It is 
obvious that we cannot entertain in these 
appeals any point which the appellants were 
not competent to raise in second appeal. 
As all the grounds raised on behalf of the 
appellants have failed, I would dismiss 
these appeals with ccsts, There will be 
only one set of hearing fee in both the 


appeals. 
Harries, C. J.—I agree. 
B ‘Appeals dismissed. 
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BOMBAY HIGH COURT 
Second Appeal No. 310 of 1938 
January 31, 1940 
Kania, J.. 
‘VAZIRBHAI SULTANBHAI TAMBOLI— 
PLaINTIEF— APPELLANT 


versus 
GADMAL NATHMAL MARWADI— 
DerenpaNT—RESPONDENT 

Parinership—Dissolution—Whether from facts 
proved or admitted, inference of dissolution can be 
drawn is question of law—No further partnership 
business after certain date—If resulta in dissolu- 
tion. . 7 

It is a question of law, whether from the facts 
proved or admitted a legitimate inference can be 
drawn that the partnership between the parties came 
to an end. : ea 

When a partnership at will is formed, apart from 
the circumstances in which the Court may dissolve 
it, it cancome toan end by a notice of dissolution 
or abandonment by one of the partners of the part- 
nership. The fact that no further partnership busi- 
ness was done does not result in a dissolution of the 
partnership. 107 Ind. Oas. 17 (2) and 19 Ind. Cas, 
513 (3), relied on. 


S. A, against the decision of the Assistant 
Judge, Nasik, in Appeal No, 294 of 1936. 


Messrs. M. P. Amin and V. N. Chhatra- 
pati, for the Appellant, 


Messrs. P. B. Shingne and J. G. Rele, for 
the Respondent. 


Judgment.—This is a second appeal 
from the decision of the Assistant Judge 
at Nasik. The only point to be determined 
is whether the plaintiff’s suit for taking ac- 
counts of the partnership business is barred 
by the law of limitation. Both the lower 
Courts have “held the claim to be time- 
barred, In January 1933, before the plaint 
was filed, the plaintiff gave a notice of 
demand for accounts, According to the 
plaint that was because there was an agree 
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ment between the parties the terms whereof 
are recited in para. 2of the plaint. The 
trial Court upheld the agreement but the 
lower Appellate Court came to a contrary 
decision. In second appeal I cannot go 
into that question of fact which is based on 
oral evidence. The appellant’s contention, 
if it rested on that agreement only, must be 
rejected, It is however urged on behalf 
of the appellant that the inference dyfawn 
by the lower Courts, from the fact that no 
business was done after 1924, that there 
was a dissolution of partnership is erroneous, 
As regards the powers of the Oourt in 
second appeal, in Wali Mohammad v. Mo- 
hammad Bakhsh (1) it is stated amongst 
other things as follows: 

“The legal inference to be drawn from proved or 
admitted facts is a matter of law, or, in other words, 
the proper legal effect ofa proved fact is essentially 
a question of law, but the question whether a fact 
has been proved when evidence for and against has . 
been properly admitted is necessarily a pure question 
of fact.” 

The question is when was the partner- 
ship between the plaintiff and the defen- 
dant dissolved. The Oourt has to find out 
whether the relations between the plaintiff 
and the defendant who had agreed to share 
the profits of the business carried on by 
them had come to an end. That is an 
inference which in this case is drawn from 
certain facts. In second appeal the quese 
tion whether those facts were proved cannot 
be gone into. The proved or admitted facts 
are the following: (1) That there was no 
fresh business done after September] 
October, 1924. (2) That the shop which 
was rented by the partnership was closed, 
and surrendered to the landlord at about 
the same time. (3) That the financial 
position of the firm was difficult and the 
plaintiff was disinclined to work and attend 
to the business. The question is whether 
from these facts it is legitimate to draw 
an inference that the relations between the 
parties came to an end. On a perusal of 
the judgments of the lower Courts, it appears 
that the Oourts have not kept in mind the 
distinction between the closing of a 
business and dissolution of a partnership. 
These two things have been mixed up with 
the result that in considering the legal effect 
ofeach fact shown to be proved the lower 
Courts in my opifiion have not come to a 
correct conclusion. 

When a partnership at will is formed 
apart from the circumstances in which the 


(1) 32 Bom. L R 380; 122 Ind, Oas. 316;A IR 
1930 PO 21; 57 I A 86; 11L 199; (1930) A L J 
292; Ind. Rul. (1930) PO 124; 3LPL R145; 31 L 
W 321; 510 LJ518; 59M LJ 54(P O} : 
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Court may dissolve it, it can come to an 
end by a notice of dissolution or abandon- 
ment by one of the partners of the partner- 
ship. In the present case the only in- 
ference which can be properly drawn from 
the facts established is that in about 
October 1924, the parties saw that further 
business was not profitable, Two alterna- 
tives were then before them. If they had 
lost confidence in each other, for the wind- 
ing up of the business, one would give notice 
to the cther and come to the Court and ask 
the Oourt to intervene. If they had not 
lost confidence, the selling of the goods of 
the partner8hip could be done by both or 
either, and if. left to either, that partner 
would be acting as the agent of the other. 
The fact that no further partnership 
business was done does „not result in a 
dissolution of the partnership is made clear 
by the Judicial Committee of the Privy 
Council in Sathappa Chetti v. Subramanian 
Chetty (2). An inference to the same effect 
is clearly shown to be deducible from 
another judgment ofthe Judicial Commit- 


tee of the Privy Council in Surayya vw. 


Lakshmanaswamy (3). 

In the present case the facts which are 
admitted and proved show that the defen- 
dant was left with the work of selling the 
goods, which had remained unsold, and he 
also attended to the recovery of outsand- 
ings. Indeed the defendant’s action in 
filing the Darkhast (ix. 41) whera he 
applied for payment of the sum, for which 
a decree was passed in favour of both the 
plaintiff and the defendant, shows that he 
affirmed till then his power to act as an 
agent on behalf of the partnership. The 
result therefore is that although there is 
evidence indicating clearly that the business 
of the partnership had stopped, there 
is no evidence of dissolution or inten- 
tion on the part of ei:her party to tere 
minate the legal relation of partnere 
ship. That result followed only when the 
Plaintiff gave notice to render accounts 
in January 1933, and thereafter he filed this 
suit for an account of the winding up. In 
my opinion therefore the judgment of the 
lower Courts cannot be supported and the 
appeal is allowed. The matter is remand- 
ed to the trial Court for disposal on merits, 
It is declared that the partnership was dis- 

(2) A I R1927 P O 70; 101 Ind, Oas. 17,40 W 
N 491; 31 OW N 857; (1927) M W N 500; 25A L 
J 687; 53 M L J 245; 26 LW 265; 39M LT 232 


(PO). : 
RE 36 M 185; 19 Ind. Oas. 513;11 AL J556; 18 


J 13; 15 Bom. L R 634; 14 M LT} IOW | 


N 1006; (1913) M W N 571; 25M L J 128 (P O). 
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solved on January 16, 1933 and the plaine 
tiff’s suit is not barred by the law of 
limitation. The respondent will pay the 
costs of the appeal here and inthe lower 
Appellate Oourt. As regards the costs in 
the trial Court, on remand when the quese 
tion of costs is determined, the trial Court 
will congider it in the light of the judgment 
of this Court, on the questions involved in 
the appeal. 
8. Case remanded, 
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ALLAHABAD HIGH COURT 

Second Appeal No. 2065 of 1937 

January 19, 1940 

Topan AHMAD AND BAJPAI, JJ, ` 
ASHARFI BINGH—PLAINTIFF—APPRLLANT 

versus 
CHANDRIKA PRASAD KUARI— 
DEFENDANT —RESPONDENT 

Landlord and tenant—Fixed rate tenant doing acta 
detrimental to land or inconsistent with purpose for 
which it was let —Landlord, if can sue for mandatory 
injunction —Such suit, if cognizable by Civil Court— 
Agra Tenancy Act (111 of 1926), ss. 3 (11), 109, 34 (1), 
82 (D, 85 (2), 37—Land originally let for agricultural 
purposes—Tenant building temple, whether improve- 
ment—Ss. 34 (1), 82 (1) and 85 (3), applicability to 
fixed rate tenants—Transfer of partion of holding by 

fixed-rate tenant—S. 37, tf oppltes. h 
The proprietary right in a fixed-rate holding con- 
tinues to vest in the landholderand any actof the 
tenant which constitutes an invasion of such right 
must therefore constitute a wrong. A fixed-rate tenant 
who puts his holding to a use which is inconsistent 
with the purposefor which the holding was let may 
thereby jeopardise the right of the landholder to 
realize the rent of the holding as and when it falls due 
and such an act would therefore constitute an invasion 
of the proprietary right of the landholder. A land- 
holder cau therefore sue a fixed-rate tenant for com- 
pensation or for an injunction if the latter does some 
act inconsistent with the purpose for which the hold- 
ing was let. Such a suit is not barred by any 
provision of the Ten. Act, nor is by that Act 
cognizable by the Revenue Oourt. A suit for com- 
pensation orfor an injunction as against a fixed-rate 
tenant must therefore in view of the provisions of 
s. 9, Civil P. O., lie in the Civil Court, 177 Ind, Oas. 
450 (1), dissented from. Lal Sahoo v. Deo Narain 
Singh (3) and 111 Ind. Oas. 345 (4), relied on. [p. 423, 

col. 1; p. 424, col. 2.) i 

Where land was originally let for agricaltural pur- 
poses and the tenant purposes to build a temple on the 


“plot he is thus proposing to do an act which is in- 


consistent with the purpose for which the plot was let. 
The construction of the proposed temple cannot theres 
fore constitute an “improvement” within the meaning 
of the Act and s. 109, Agra Ten. Act, is therefore 
of no avail. [p. 424, col. 1.) Pane 
Sections 34 (1) and 82 (1) can have no application 
to a fixed-rate tenant; as such a tenant is given the 
right of transfer by the Act, Section 85 (3) ia algo 
inapplicable to a fixed-rate tenant às it is to be read 
with s. 84. [p. 424, col. 2.] i 
Section 37 does not apply tothe case ofa trans- 
fer of a portion of his holding of a fixed-rate 


tenant. 
e 
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S. A. from the decree of the Additional 
oe Judge, Benares, dated October 28, 
7. 
Messrs. P, L. Banerji and K. L. Misra, for 
the Appellant. 
E Mr. Ram Nama Prasad, for the Respon- 
ent, 


Judgment, —The questions of daw that 
arise fcr decision in the present appeal are: 
(1) Whether a landholder is entitled to a 
mandatory injunction restraining a fixed-rate 
tenant from doing any act or omission de= 
trimental tothe land in bis holding or ine 
consistent with the purpose for which it was 
let ; and (2, Whether such a suit, if maine 
tainable, is cognizabl- by the Oivil or by 
the Revenue Court ? There is no longer any 
‘dispute about the facts which have given 
rise to theee questions. The facts are as 
follows: B. Asharfi Singh, vlaintiff-appel- 
lant, is the proprieter of plot No. 2519 which 
was the fixed-rate tenancy of one Sarju. 
This plot is now included within the muni- 
cipal limits of Benares, On Sarju’s death 
the plot was inherited by his widow Mst. 
Ganeshi who sold the same to Sm. Rajmata 
‘Chandrika Prasad Kunwari, defendant-rese 
pondent, on December 22,1916. The defen- 
dant, with a view to build a temple, laid 
-‘foundaticn which has come to the plinth. 
The suit giving rise to the present appeal 
‘was then filed by B, Asharfi Singh for the 
following reliefs : 


“(a) A decree may be passed and the defendant may 
be ordered to demolish the chabutra and building 
conatructed on plot No. 2519 and to restore the said 
land, specified below, to its original condition with- 
in the time fixed by the Oourt. If she fails to do so, 
the building constructed by her may be demolished 
at her cost through the Amin of the Oourt and the 
said land may be restored to its original condition 
laid at Rs, 2400.” 


“(b) A perpetual injunction may be issued to the 
defendant restraining her from constructing on the 
said land; specified below, any temple or place of 
worship or building against the provisions ofa, 3, 
el, 11, Act III, (Ten, Act) of 1926 laid at Rs. 100.” 

The defendant contested the suit inter 
alia on the ground that she had right to 
‘make the con’tructions complained of and 
that, in any case, the suit was not cognizable 
by the Civil Court. These contentions of the 
-Gefendant were overruled by the trial Court 
and the plaintiff's suit was decreed. But on 
appeal by the defendant the lower Appel- 
late Court Łeld that a landholder is not 
-entitled to any relief against a fixed-rate 
tenant on the ground that the tenant has 
done an act or omission detrimental to the 
land in his holding or inconsistent with the 
purpose for which it was let. It accordingly 
held that a suit like the present was not 

e 
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maintainable either in the Oivil orin the 
Revenue Court, On the question of juris- 
diction raised by the defendant it held that, 
irrespective of the question whether the 
suit was cognizable by the Oivil or the 
Revenue Court, it was in view of the provi- 
sions of s, 269, Agra Ten. Act (III of 1926), 
bound to entertain the appeal. In the 
result, in view of its finding that the suit 
was not maintainable, it allowed the appeal 
of the defendant and dismissed the plain- 
tiff’s suit. The plaintif has come up in 
appeal to this Court and it is contended on 
his behalf that the decision of the trial Court 
was correct and ought to be restored. In our 
judgment this contention is well founded 
and ought to prevail. 

When the present case engaged the at- 
tention of the Courts below the questions 
under consideration were not covered by 
any authority. Both the Courts below wrote 
remarkably good judgments and gave rea- 
song in support of the conclusion arrived at 
by them. But since the decision by the 
lower Appellate Oourt, and during the pen- 
dency of the appeal in this Court, the points 
that arise for decision in the present appeal 
were decided by a Division Bench of this 
Court in Kashi Kahar v. Asharfi Singh (1), 
In that case Ashrafi Singh, who is the ap» 
pellant before us, was the plaintiff and had 
brough a suit against another fixed-rate 
tenant for identical reliefs. The defendant 
contested that suit on the ground that the 
Civil Court had no jurisdiction, The Munsif 
accepted this plea and directed the plaint 
to be returned for presentation to the 
Revenue Court. On appeal from the order 
ofthe Munsif the Appellate Court held that 
the Oivil Court had jurisdiction and the 
suit was therefore remanded for disposal 
on merits. After the remand the Munsif 
decreed removal of the constructions and 
granted mandatory injunction restraining 
the defendant from doing any act inconsis- 
tent with the purpose for which the holding 
was let. The defendant appealed to the 
District Judge, but his appeal was dismiss- 
ed. The defendant then appealed to the 
High Court and contended that the Civil 
Court had no jurisdiction to entertain the 
suit, This contention was given effect to by 
this Oourt andit was held that the suit was 
maintainable only inthe Revenue Oourt. It 
was further held by this Court that ‘‘the 
suit for ejectment under s, 82 or for injunc- 
tion under s. 85 (8) would lie in the Revenue 

(1) (1938) A L J 720; 177 Ind. Oas. 450; AIR 1938 


All. 511; T L R (1938) All, 754; 1938 R D714; 11 RA 
199; 1938 A L R 747, = 
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Court.” With all respect we are unable to 
-agree with this decision. In our judgment a 
‘landholder is entitled to a mandatory in- 
junction of the nature prayed for in the 
-present suit against a fixed-rate tenant, and 
the suit is cognizable not by the Revenue 
but by the Civil Court. 

The Ten. Act recognizes different clas- 
Ses of tenants with varying rights and 
privileges (8. 10) Unlike exproprietary, 
occupancy, statutory and other classes of 
tenants, permant tenure-holders and fixed- 
‘rate tenants have a transferable interest 
in their holding. Nevertheless, the land- 
holder retains his proprietary interest in the 
holdings of permanent tenure-holders and 
fixed-rate tenants, Section 12, Agra Ten, Act, 
(IIL of 1926) defines ‘fixed-rate tenants’ as 
follows : 

(1) When any land in a diétrict or portion ofa 
district which is permanently settled has been held 
by a tenant from the time of the permanent settle- 
ment at the same rate of rent, such tenant shall 
-have a right of occupancy at that rate. (2) Such 
-tenant shall be called a fixed-rate tenant.” 

It is clear from this definition that all 
that a fixed-rate tenant is entitled to is a 
right of occupancy in his holding and that 
the rent payable by him is not liable 
to enhancement. All the same the land- 
holder is entitled to realize the rent of the 
holding and, apart from any statutory pro- 
Vision to the contrary, is entitled to have 
this right protected by Courts of law. It 
was held by a Full Bench of this Court 
in Tulsit Ram v. Gurdial Singh (2), that a 
fixed rate tenancy is carved out of the 
landholder’s interest in the land to which 
it relates and a fixed-rate tenant has 
no absolute interest in it, and that if the 
tenancy comes to an end, it necessarily goes 
back tothe estate, which it wascarved out 
-of and lapses to the Jandholder. It is mani- 
fest from this decision that the proprietary 
right in a fixed-rate holding continues to 
vest in the landholder and any act of the 
tenant which constitutes an invasion of such 
Tight must therefore constitute a wrong. A 
fixed-rate tenant who puts his holding to 
a use whichis inconsistent with the purpose 
for which the holding was let may thereby 
jeopardise the right of the landholder to 
realize the rent of the holding as aud when 
it falls due and such an act would there- 
fore constitute an invasion of the proprietary 
right of the landholder. Ordinarily, there 
ought to be a remedy ‘for every wrong. 
It therefore follows that.a landbolder must 


be entitled to relief from the Civil or the . 


(2) 7 A L J 1011; 7 Ind. Cas. 231; 33 A 111 
{FE B) > 
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Revenue Court as ‘against a fixed-rate 
tenant when the latter does some act that 
is calculated to prejudicially affect the pro» 
prietary right of the landholder entitling 
him to realize the rent of the holding. 

In the present case it has been found 
by both the Courts below that the plot in 
dispute was originally let for agricultural 
purposes. The defendant-respondent now 
proposes to build a templs on the plot and 
is thus proposing to do an act which is 
inconsistent with the purpose for which the 
plot was let. This act of the defendant is 
in contravention of the original contract by 
which the plot was let ont and the land- 
holder must therefore have ths righi to have 
the original contract respscted and acted 
upon unless there is some law diseutitling 
him to doso, To this effect is the devision 
of the Oaleutta High Oourt in Lal Sahoo 
v, Deo Narain Singh (3), In that case it 
was held that 
“the statutroy right of occupancy under Ben. Act VIII 


of 1869 cannot be extended so as to make it include 
complete dominion over the land, subject only to 


` the payment of a rent liable to enhancement.” 


It was further held in that case that note 
withstanding the right of occupancy vested 
ja the tenant the landlord is entitled 
to insist that the land shall bs used for 
Purposes for which it was granted and that 
the Court will not sanction a complete change 
in the mode of enjoyment, Similarly, relief 
was granted to the landholder by their 
Lordships of the Judicial Committes in 
Bejoy Singh Dudhoria v. Surendra Narayan 
(4), and the tenant was prevented from 
doing anact inconsistent with the purpose 
for which the land was let out to him. The 
same conclusion is deducible from illus. (k) 
to s. 54, Specific Relief Act. The illustra» 
tion is as follows : 

“A lets certain arable land to B for purposes of 
husbandry. but without any express contract as 
to the mode of cultivation. Contrary to the mode 
of cultivation customary in the district, B threatens 
to aow the lands with seed injurious thereto and 
requiring many years to redicate. A may sue for 
injunction to restrain B from sowing the lands in 
contravention of the implied contract to use them 
in a husbandlike manner." 


It follows from what has been stated above 


_ that in the present case the plaintiff must 


have some remedy against the defendant. 
But it is contended on behalf of the defen- 
danterespondent that the Ten. Act contains 
provisions that disentitle the plaintiff toany 
relief. Reference is first made to s, 109 


(3) 3 0781; 2 OLR 294. . 

(4) AIR 1998 P O 234; 111 Ind, Oas. 345; 55 IA 
320: 56 O 1; 48 O L J 268: 55 M L J 456: (1928) M W N 
841: 323 O W N 7; 28 L W 855; 10P D T 66; 26 ALJ 
1233; 13 R D 30 {P O). 
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of the Act which provides that “a permanent 
tenure-holder or a fixed-rate tenant may 
make any improvement.” It is argued that 
the construction of a temple is an improve- 
ment and therefore the defendant is 
entitled to build the temple, This 
contention proceeds upon a total disregard 
cf the definition of “improvement” cone 
es in the Act. It is provided by s. 3 (11) 
that 
“ ‘improvement’ means with reference to a tenant's 
holding, any work which adds materially to the 
letting, value of the holding, which is suitable to 


the holding and consistent with the purpose for 
which it was let...........:000” . 

Surely the building of a temple is not 
consistent with agricultural puposes for 
which the plot in suit was let. The con- 
struction of the proposed temple cannot 
therefore constitute an “improvement” 
within the meaning of the Act and s. 109 is 
therefore of no avail to the defendant. 
Reliance was then placed on ss. 84 and 85 
of the Act. The relevant portion of s. 84 is 
as follows : 

“C1) A tenant, notbeing a permanent tenure holder 
or a fixed-rate tenant, shall be liable to ejectment 
from his holding on the suit of thelandholder— | 

(a) On the ground of any actor omission detri- 
mental tothe land in that holding, or inconsistent 
with the purpose for which it was let.” 

Section 85 runs as follows : 

“(D A decree for ejectment under s. 84 may direct 
thé ejectment of the tenant either from the holding or 
from such portion thereof as the Gourt, having 
regard to all the circumstances of the case, may 
direct, 

(2) Such decrees may further direct that if the 
tenant repairs the damage, or pay such compens- 
ation as the Court thinks fit within one month from the 
date of the decree, or such further time as the Oourt 
may, for reasons to be recorded, allow the decree shall 
not be executed except in respect of costs. 

(3) Notwithstanding anything contained in this 
section, a land holder may, in addition to, or in lieu of 
suing for ejectment, sue (a) for compensation or (b) for 
aninjunction with or without compensation, or (c) for 
the repair ofthe damage or waste, with or without 
com pensation.” : 


Iv is argued that a fixed-rate tenancy is 
the creation of a statute andit is to that 
statute that we must look for determining 
the rights and liabilities of the landholder 
and fixed-rate tenant, It is then contended 
that as s. °4 (1) (a) exempts a fixed-rate 
tenant from the‘ liability to ejectment for 
doing an act inconsistent with the purpose 
for which the holding was let, the Legis- 
lature must be deemed to have conceded to 
‘the fixed-rate tenant an unrestricted licence 
to put his holding to any use he likes, As 
regards sub-cl, (3) of s. 85 it is argued that 
that sub clause has no application to fixed- 
Tate tenants and therefcre a remedy by way 
of injunction is not available to a land holder 

e 
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as against such tenants, It may straight" 
way be conceded . that s. 85 (3) has no 
application to fixederate tenants, It must 
further be admitted thatthe remedy by 
way of ejectment is not available to a land- 
bolder as against a fixed-rate tenant who 
does any act inconsistent with the purpose 
for which the holding was let. Thisis by 
virtue of s. 84 read withs.77 ofthe Act. 
Section 77 lays down that “no tenant shall 
be ejected otherwise than in accordance with 
the provisions of this Act.” 

It follows from this section that the 
provisions in the Act as regards ejectment 
are exhaustive and a suit fer ejectment 
against a tenant can lie only if permitted 
by the Act. There is however no provision 
corresponding to s. 77 barring suits for ins 
junction or for compensation against a fixed 
rate tenant. In‘other words, it has not been 
provided by the Act that no suit for come 
pensation or for injunction shall be brought 
against a tenant otherwise than in accord- 
ance with the provisions of the Act, The proe 
Visions of the Act as regards such suits 
are not, therefore exhaustive and cannot 
override the general law which entitles a 
person to remedy for the wrong done to 
him, The conclusion is therefore irresistible 
that a landholder can sue a fixederate tenant 
for compensation or an injunction if the 
latter does some act inconsistent with the 
purpese for which the holding was let, 
Such a suit is not barred by any provision of 
the Ten, Act, nor is by that Act cognizable by 
the Revenue Court. A suit for compens 
sation or for an injunction as against a fixed- 
rate tenant must therefore in view of the 
provisions of s. 9, Civil P, O., lie in the Civil 
Court. 

Tof the reasons given above we are un» 
able to agree with the decision in Kashi 
Kahar v. Asharfi Singh (1), that the remedy 
of a landholder in the circumstances of the 
present case, is by suit in the Revenue Court, 
or that a landholder can sue a tenant for eject- 
ment in that Court. Reference was made 
in that case to s. 34 (1), 8. 82 (1), s. 85-(3) 
and s, 37 to show that a remedy by way of 
ejectment is available to a landholder in the 
circumstances of the present case. Section 34 
(1) enacts that transfers in contravention of 
the Act will be void, and s. 82 (1) provides 
that if a tenant transfers his holding or any 
portion thereof contrary to s. 34 (1), he 
and the transferee shall be liable to eject- 
ment. Thess sections obviously can have 
no application to a fixed-rate tenant, as 
such a tenant is given the right of transfer 
by the Act. Section 85 (3) is also inapplicable 
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to a fixed-rate tenant as it is to be read with 
s 84. That thisissois manifest from the 
words in addition to,or in lieu of suing 
for ejectment” used in the opening portion 
of a, 85 (3), Section 37 similarly, in our judg- 
ment, does not apply to the case of a transfer 
of a portion of his holding by a fixed-rate 
tenant. That section provides about the 
division of a holding. The division can 
be oly between co-tenants and a transfer 
of a portion of the holding by a fixed-rate 
tenant in favour of astranger isnot divi- 
sion of the holding as between co-tenants. 
To hold otherwise would in effect be to make 
the right of transfer vested in a fixed-rate 
tenant subject to the provisions of s. 37 and 
for this there is no warrant in the Act. From 
what we bave said above it follows that the 
tights of the case were with the plaintiff and 
not with the defendant. Accordingly we allow 
this appeal, set aside the decree of the lower 
Appellate Court and restore the decree of the 
trial Court with costs in all Courts. 


D. Appeal allowed. 


' PATNA HIGH COURT 
Oriminal Revision No, 507 of 1939 
November 2, 1939 
ROWLAND, J. 
DOMON GOPE AND ofneRs—PETITIONERS 
Versus 
HET NARAIN SINGH AND cTaERs— 


OPPOSITE PARTY. 

Criminal Procedure Code (Act V of 1898), ss. 144, 
145— Proceedings under s, 144 should not te substitut- 
ed for proceedings under s. 145, 

Tf there is a dispute regarding possession of land 
likely to cause a breach of the peace, and requiring 
a definite decision regarding the possession of land, 
the normal procedure for the Magistrate to follow 
is that laid down in s. 145, Criminal P. O., unless 
the claim of one party is on the fact of it a mere 
pretence so that it can be said that there is no real 
dispute, Though a Magistrate’s power under s. 144 
are very wide the Court must deprecate the habi- 
tual and unjustifiable use of s. 144 as a substitute 
for ss, 107 and 145. A summary procedure under 
8, 144 should not be substituted in cases in which 
without possible doubt proceedings under s. 145 can 
be taken, 47 Ind. Oas. 65 (1) and 68 Ind. Oas. 149 
(2), relied on. 


Cr. R. against the order of the District 
Magistrate, Monghyr, dated September 6, 
1939. . 


Messrs, B. C. De, Mahabir Prasad and S. 5, 
Sinha, for the Petitioner. 

Messrs. Baldeo Sahay, S. N. Sahay, N. O, 
Ghose, Lal Narain Sinha, K, K. Sinha, Sudhir 
Chandra Ghose and Braja Kishore Sinha, 
for the Opposite Party. 
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Order.—This is an application to revise- 
an order passed under s. 144, Criminal P. O., 
on July 15, 1939, which was confirmed 
against the petitionere on September 6, 
1939, but on the same date withdrawn 
against the opposite party. In the applicas 
ticn presented in this Oourt the propriety 
of the original order is not questioned, but 
it is said that by the subsequent order 
withdrawing it against the opposite party 
and keeping it in force against the peti- 
tioners the Magistrate has in effect givena 
decision intended to be permanent on a 


` question of possession which ought to have 


been decided under s, 145 after hearing 
evidence. The dispute giving rise to the 
proceeding concerned 13.79 acres of land 
in village Jhakua entered in the record of 
Rights as bakasht lands of the Maharaja 
Babadur Raj Gidhour. The village, it ape 
pears, was in lease from 1332 to 1338 Fasli 
with one Biseswar Singh. Then from 1931, 
to 1937 A.D, it was in lease to a son of 
Biseswar named Basuki. Then from Asin 
1345 Fasli the village was let to Jamuna 
Singh. A dispute arose as Het Narain 
Singh, a cousin of the former thtkadar 
Biseswar, claimed to be in possession of 
mest of the bakasht lands as a raiyat 
Jamuna Singh onthe other hand asserted 
that mcstofthe lands were in the direct 
cultivation and possession of certain bataie 
dars, Mahabir Singh, Lakho Singh, Ramsae 
gar Singh, Bhuno Singh and Hari Misser. 
These persons claimed not to have been 
inducted on the land by Jamuna but to have 
been in possession from long before under 
the previous thikadars. On the other hand, 
Het Narain asserted that he had not been 
inducted on the land by his cousin Biseswar 
and propounded an alleged earlier settle- 
ment of land with him by the Raj itself. 
On November 1, 1938. the Local Police 
reported for proceedings under s. 144 name 
ing as first party Het Narain and as second 
party Jamuna Singh and the bataidars 
alleged to hold under him. The Magistrate 
drew up aproceeding under s. 145, Orimi- 
nal P, O., and a compromise was entered 
into on January 19, 1939, between Het 
Narain of the first party and JamunaSingh 
of the second party by which both of them 
disclaimed in favour of the Gidhour Raj all 
their alleged rights of possession over the 
land and accepted the position that the 
lands should be possessed by whichever 
party should obtain settlement from the 
Gidhour Raj. On that the proceeding was - 
dropped. The lands were settled by the 
Court of Wards on behalf of Gidhour Raj. 
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‘with Het Narain on June 29, 1939 and the 
present proceedings were initiated by 4 
report dated July 12, 1939, by the Sube- 
Inspector who recommended that a pro- 
ceeding should be taken under s. 145, The 
Magistrate passed urgent orders on July 
15 under s. 144 directing both parties to 
keep away from the disputed land pending 
further orders. Thereafter the parties filed 
written statements and brought papers rele- 
-vant to their respective cases on which the 
Magistrate could have proceeded under s. 
145, Criminal P, C., after taking evidence 
-soas to decide the dispute once for all. 
Instead, he took no evidence but took one 
-of those short cuts in procedure whith are 
so constantly found to be unsafe. He passed 
an order (presumably based on documents 
which were not exbibited or on submissions 
by Advgcates or Pleaders who were not 
witnesees) reciting the history of the dispute, 
assuming the lands to be kamat or pri- 
vileged proprietor's private lands, and draw- 
ing the inference that on the expiry of 
successive thikas tbe lands must have re- 
verted to the malik in their original condi- 
tion because he thought the malik waa 
-entitled to get them back in their original 
condition and to reject any persons who 
‘might be on the land. It was not, however, 
admitted that the land was true zirat and 
“ib is said to be entered in the Record of 
Rights as bakasht: tat raises a question 
.Tequiring evidence for its determination. 
The petitioners before me are persons who 
claim to have been bataidars from before 
“the date of Jamuna's thika and to have not 
been in fact ejected either on the expiry of 
‘previous thzkas or by the surrender on the 
part of Jamuna Singh to the landlord of 
his thika right, 

Assuming that the landlord had a right 
to khas possession, that raises a question of 
fact whether the bataidars had actually 
been dispossessed, If there was a dispute re- 
garding possession of land likely to cause a 

: breach of the peace, and requiring a definite 
decision regarding the possession of land 
the normal prccedure for the Magistrate to 
follow was that laid down in s. 145, Ori- 

“minal P., O., unless the claim of one party 
is on the face of it a mere pretence so that 
it can be said that there is no resl dispute. 
There is a discuesion of es. 107, 144 and 145 

. in Kaniz Amina v. Emperor (1) where 
it is pointed out that: 

In orderto avoid the taking of evidence and the 
making ofa definite order under s, 145 a summary 
procedure under s. 144 has been substituted in very 


(1) 3 Pat. L J 243; 47 Ind. Cas, 65; AIR 1918 
“Pat, 663; 19 Or, L J 869. 
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many cases in which without possible doubt pro- 
ceedings under s. 145 should have been taken . The 
substitution of proceedings under s. 145 for proceed- 
ingsunder s. 145 appears to us to have no logical 
object whatever save to avoid the labour of the tak- 
ing oral evidence of possession. 

These sections were again considered by 
a Full Bench of this Court in Shebalak 
Singh v. Kamaruddin Mandal (2) where it 
was pointed out that though a Magistrate's 
powers under s. 144 are very wide the 
Court mast deprecate the habitual and 
unjustifiable use ofe. 144 as a substitute 
for ss. 107 and 145. And if it is found that 
the use of ss, 144 instead of s. 107 or s. 
145 was a mere abuse of the process of the 
Court, or that owing to the exercise of that 
jurisdiction the order, has resulted in some- 
thing akin to the denial of the right of fair 
trial, then as pvinted out by Mullick, J. this 
Court would Rave felt bound to interfere 
in the exercisa of ite powers of superin- 
tendence. The Magistrate’s order does 
not show that there had been in January 
1939 any admission. by the present peti- 
tioners or disclaimer by them of rights 
to the land. The petition of compromise 
dated January 19, 1939. does not show whe- 
ther the Pleader who signed it had any 
authority to act for any members of the se- 
cond party other than JamunaSingh. In 
my view, this case is analogous to that in 
Kaniz Amina v, Emperor, (1) and I propose 
to pass an order similar to the order passed 
in that case. The notices issued to the 
Parties calling on them to state their claims 
in respect of the land in dispute are, as in 
that case, in effect the notices contemplated 
in s. 145. In response to those notices the 
parties have appeared and filed writte 
statements and documentary evidence in 
the manner indicated by s. 145. But, as 
was stated in that case, 
under the pretence that the proceedings were under 
s. 144 the Magistrate did not proceed under cl. 1 of 
s. 145 (4), but decided upon a summary inspection of 
the documents before him that one of the parties 
should remain in undisturbed possession for two 


. months, 


It was there held that the original order 
was in substance an effective order under 
8.145 and the Magistrate was ordered to 
proceed tocomplete the proceedings insti« 
tuted by that action. The written state- 
ments already filed are to be considered: 
any documents filed, if they are to be used 
as evidence,must be marked as exhibits, 
The Magistrate must hearsuch evidence as 
the parties may edduce and he will then 
make an order unders, 145, (6) or under 


(2) 2 Pat, 94; 68 Ind. Cas, 149; A I R 1922 Pat. 
435; 23 Or, L J 549 (F B), 
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s, 146 in accordance with his finding upon 
the question which of the parties was in 
Possession on the date the notices issued 


that is July 15,1939. The rule is made 
absolute. 


B. Rule made absolute. 
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PESHAWAR JUDICIAL COMMIS- 
_ _ SIONER'S COURT 
Civil Appeal No. 77/16 of 1938 
February 12, 1910 
ALMOND, J.O. snp Mie Auman, J. 
MUZAFFAR SARFRAZ AND OTARRE— 
P LAINTIFFS—APPELLANTS 
rersus 
Mst. RAHIM JANA AND OTHERS— 
DzrenvaNnts—ReseoN Dents 
: Adverse possession— Co-owners— Person taking 
joint possession under decree and becoming co-owner 
—Other co-owners, when can claim adverse possession 
—Succession—Murderer and his lineal descendants 
cannot inherit to property of victim—Custom (N-W. 
F. P.)—Succession to sonless proprietor by female 
heirs of his collaterals is not mentioned, 
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Where a person has taken joint possession under 
a decree for joint possession, the presumption is that 
all formalities of law prescribed for giving joint 
possession were observed and he thus became a 
co-owner in the property thereafter, It, therefore, 
lies heavily on the other co-owners to show that 
after the passing of possession they were so notori- 
ously exelusive in their occupation of the property 
as to give thema right to say that they had started 
adverse possession. [p, 429, col. 1.) 

A person who has murdered another person is 
excluded from inheriting the property of the victim 
and so are the murderer’s lineal descendants. 67 
Ind. Cas. 526 (1), 68 Ind. Cas. 769 (2) and 82 Ind. Oas. 
966 (3), relied on. fp. 429, col. 2.) 

The Customary Law of the Peshawar District does 
not mention the succession to the property of a son- 
less proprietor by female heirs of his collaterals, 
{p. 430, col. 1.) 


C. A. from the judgment of the Additional 
Judge, Peshawar, dated April 21, 1938, 

Messrs. Saadudin Khan and Agha Syed 
Ali Shah, for the Appellants. 

Pandit Mool Chand, for the Respondents, 


Mir Ahmad, J.—The following pedigree 
table should be consulted in connection 
with this case. 


SHER al (dead) 











| i | 
Gul Faraz Abdul Karim (dead) Sarfraz 
(dead) =Mst. Isa Jan, (dead) 
defendant No. 2. 
| | 1 
Abdul Ghafur Abdul Halim Sarbiland Torab, Muzaffar, 
(dead) (dead) <dead) plaintiff No, 1 
=Mst. Kablai, | | 
Mst, Aftania, plaintiff No. 3 Mst. Bibi Raza, | | 
minor | minor Afridi Kha: Majid Khan. 
plaintiff No. 4. Mat, Miraz Taja, plaintii No. 2, a (both inora) on 
minor 
plaintiff No. 5, 
| : | 
Mat. Rahim Jang, Rahim Shah (dead), 


defendant No, 1. 


Mohammad Aslam Khan, Mohammad 
Akram Khan and Rokhan are the brothers 
of Mst. Isa Jan (defendant No. 2) widow of 
Abdul Karim. Sher Ali left roughly 307 
kanals of land and some mianas. By 
documents dated August 2, 1917 and Janu- 
ary 20, 1919 an area of 36 kanals, 14 
marlas ofland and one miana were pure 
chased by Gul Faraz and Sarfraz, sons of 
Sher Ali in their own names. Abdul Karim 
their third brother was dead at the tima, 
His minor son Rahim Shah was however 
alive. A suit was brought on behalf of 
Rahim Shah against Gul Faraz and 
Sarfraz for possession of one-third of the 
area andthe house purchased by them. 
This suit was decreed on April 19, 1922. 


Before possession was taken Rahim Shah, 
who was aged seven, was murdered. on 
July 1, 1922, Sarfraz and his son Torab 
were convicted in this connection. Torab 
was sentenced tol4 years’ rigorous impri- 
sonment and Sarfraz to five years’ rigorous 
imprisonment under the Frontier Orimes 
Regulation. Muzaffar became an absconder. 
Sarbiland the son of Sarfraz was murdered 
immediately after the murder of Rahim 
Shah. It appears tbat Muzaffar returned 
from outlawry later and was also sentenced 
to 14 years’ rigorous imprisonment. 

On November 3,1923 Mohammad Aslam 
Khan the brother of Mst. Isa Jan took 
possession of the property decreed in favour 
of Rahim Shah. The bailiff reported that 
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he gave him joint prssession of the onee 
third share on the spot and Mohammad 
Aslam Khan filed a receipt to that effect 
in the execution Court. On February 4, 
1924, Mst. Isa Jan made a gift of 53 kanals 
64 marlas ofland out of 348 kanals 18} 
marlas and of three-fourths of three 
mianas to her brothers Mohammad Aslam 
khan, Mohammad Akram Khan and Ro» 
khan. Mst. Rahim Jana her daughter then 
married. In April 1936 Mst. Rahim Jana, 
as the heir of Rahim Shah, and Mohammad 
Aslam Khan, Mohammad Akram Khan and 
Rokhan, as transferees from Mst, Isa Jan, 
another heir of Rahim Shah, moved the 
Revenue Court for partition, They asked 
that their share in the property of Sher 
Ali, which was in fact the share of Rahim 
Shah, should be separated by metes and 
bounds. They were resisied by Muzaffar 
on the ground that they had no right to 
ask for partition. The Revenue Court 
asked the objector to gotoa Civil Court. 
An appeal was preferred from that order to 
the Collector, The Oollector directed the 
Revenue Officer to hear the case himself 
as a Oivil Court under s. 117, cls, (e) and 
(d), Punjab Land Revenue Act. 
Oonsequently, a plaint stamped with 
Rs. 10 court-fee was presented by Muzaffar 
and Mst, Bibi Raza, the son and the grand- 
daughter of Sarfraz, and Mst. Aftania, 
Mst. Kablai and Mst. Miraj Taja the des- 
cendants of Gulfaraz. The defendants 
were Mst. Isa Jan and Mst. Rabim Jana, 
the widow and daughter of the third bro- 
ther Abdul Karim. Mohammad Aslam 
Khan, Mohammad Akram Khan and Rokhan 
the brothers of Mst, Isa Jan were also im- 
pleaded as transferees from ker. The 
following ‘allegations were made in the 
plaint : (1) That Mst, Rahim Jana and her 
mother were mere life tenants of the 
property left by Rahim Shah. (2) That 
‘Mst, Rahim Jana lost her rights by marriage. 
(3) That Mst. Isa Jan transferred her share 
to her brother, and the transfer was 
invalid. (4) That the property for which a 
decree was granted to Rahim Shah ree 
mained in possession of the plaintiffs and as 
the plaintiffs had asserted adverse title 
to that property in Rahim Shah's suit they 
subsequently perfected their title toit by 
prescription, and (5) that the plaintiffs 
were in adverse possession of all the land in 
their pessession. It was requested that a 
decree declaring these facts should be pass- 
edin favour or the plaintiffs. 
The defendants pleaded that Muzaffar 
. and his line were debarred from inheriting 


MUZAFFAR SARFRAZ v. RAHIM JANA (PESH.) 


18901 0 


the property of Rahim Shah on the ground 
that Muzaffar was his murderer. They 
alleged that the possession of the parties 
over portions of the estate of Sher Ali 
was only a private arrangement for enjoy- 
ing the land, and that consequently question 
of adverse possession did not arise. Ja 
particular they repudiated the suggestion 
that the title of the plaintiffs to the property - 
for which a decree was given to Rahim 
Shah bad become complete by lapse of 
time. They pointed out that Mst, Rahim - 
Jana and Mst. Isa Jan were the sole owners 
of the property for lack of male collaterals 
of Rahim Shab. They argued that Mst. 
Rahim Jana therefore continued to be the 
owner of her share although she had marri- 
ed, and that Mst. Isa Jan had for the same 
reason validly transferred her rights to. 
her brothers, The trial Judge dismissed 
the suit. Hedid not agree that plaintiffs 
were in adverse pcssession and was of 
the view that partition could be obtained 
by the female heir of Rahim Shah and their 
transferees, 

An appeal: was preferred to the Oourt 
of the District Judge, Peshawar, by the 
plaintiffs. The plea of adverse possession 
did not find favour with the Appellate Judge 
also, The Judge was asked to hold that 
there had been a previous partition. He 
did not agree because there was no proof 
to support this allegation. The Judge 
was of the view that Muzaffar being the 
murderer of Rahim Shah, he and his lineal 
descendants were debarred from inheriting 
the property left by Rahim Shah, and 
that in the absence of other male collaterals 
Mst. Rahim Jana and Mst. Isa Jan were 
full owners of that estate. He therefore 
dismissed the appeal. The plaintifis have 
come up on further appeal to this Court. 
Tha learned Counsel for the appellants put. 
forward the following contentions; (a) 
That there was a private partition long 
ago, that the land in possession of the 
plaintiffs out of the estate of Sher Ali was 
therefore held by them adversely to the 
other co-owners for more than twelve years, 
and that they had therefore become its 
full owners by lapse of time. (b) Thatin 
the suit brought by Rahim Shah in 1922 
the father of the present plaintiff Muzaffar 
had denied the rightof Rahim Shah to the 
purchased property, that although a decree 
was passed the possession of the property 
remained with the plaintiffs and that the 
Plaintiffs had therefore completed their 
title tothe property by prescription. (c) 
That at any rate, the women had life 
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estates, that Mst, Rahim Jana’s estate ter- 
minated by her marriage, that the transfer 
by Mst. Isa Jan was invalid, and that conse- 
‘quently Mst, Rahim Jana and the transferees 
of Mest, Isa Jan could not ask for partition. 
We will take these points seriatim. 

Point (a).—The allegation that previous 
private partition had taken place was put 
up as a defence in the suit which was 
brought by Rahim Shah in 1922, Sarfraz 
the father of Muzaffar bad said that he was 
‘Separate because there was a private parti- 
tion. It wasdenied by Rahim Shah, An 
iesue was framed which was decided in 
favour of Ralim Shah. It is idle now to re- 
iterate the same defence. There is no proof 
whatsoever that any such partition took 
place. The land records, to which a pre- 
sumption of truth arises, speak to the con- 
trary. We therefore do not find any sub- 
tance in the contention. . 

Point (b).—It is proved that in 1923 joint 
possession of the property, for which a 
decree was granted to Rahim Shah, was 
taken by Met. Isa Jan the mother of Rahim 
Shah through her brother who was her 
agent. The presumption is that all formali- 
- ties of law prescribed for giving joint pos- 
Session where observed and she thus became 

a co-owner in the property thereafter. It 
therefore lay heavily on the plaintiffs to show 
that after the passing of possession they 
were so notoriously exclusive in their occu- 
pation of the property as to give thema 
right to say that they had started adverse 
. possession, They have failed to establish 
this fact. On the other hand, Muzafiar and 
his father Sarfraz were in jail round about 
1924-25 and Sarbiland the brother of 
Muzatfar had been murdered. The two sons 
of Muzaffar, viz, Majid Khan and Afridi 
Khan are minors now and perhaps were not 
even born then. Thus, there was no one who 
could take possession adversely to Mst. Isa 
Jan and Mst. Rahim Jana either of the an- 
central land or of the land which was dee 
creed in favour of Rahim Shah. Most proe 
bably the relations of the wives of all these 
persons were managing the land for them 
and it follows that as they had no blood 
feud between themselves they made an ami- 
cable arrangement to enjoy the land sepa» 
rately for convenience sake which arrange- 
ment continued till the date of application 
for partition. OConsaquently, we are not 
prepared to accept this contention also. 
Point (c)—Muzaffer and his brother 
Torab have been definitely found to have 
been the murderers of Rahim Shah, It has 
been proved on this record that they were 
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the murderers. Now the Lahore High Court 
has held in two judgments reported in Jind 
Kaur v. Indar Singh (1) and Har Bhagwan 
v. Hukam Saiyad (2) that a person who has 
murdered another person is excluded from 
inheriting the property of the victim and ga 
are the murderer's lineal descendants. These 
decisions were followed by the pronounce- 
ments of their Lordships of the Privy Coun- 
cil in Kenchawa v. Girimailappa (3). The 
remarks of their Lordships on the point in 
dispute before us may be quoted in extenso: 


“In their Lordships' view it was rightly held by 
the two Courts below that the murderer wag disquali- 
fied ; and with regard to the question whether he is 
disqualified wholly or only as to the beneficial inter. 
eat which the Subordinate Judge discussed, founding 
upon the distinction between the beneficial and legal 
estate which was made by the subordinate Judge and 
by the High Court of Madras in Vedanayaga Muda- 
liar v. Vedammal (4) their Lordships reject, as did 
the High Oourt there, any such distinction, The 
theory of legal and equitable estates is no part of 
Hindu Law and should not be introduced into dig- 
cussion, The second question to be decided is whe- 
ther title can be claimed through the murderer, If 
this were so, the defendants as the murderer's sister, 
would take precedence of the plaintiff, his cousin. In 
this matter also, their Lordships are of opinion that 
the Oourts below were right. The murderer should 
be treated as non-existent and not as one who forms 
the stock for a fresh line of descent. It may be point- 
ed out that this view was also taken in the Madras 
case just cited.” 

Bhide, J. of the Lahore High Court has 
followed this ruling in Gul Khan v. Karam 
Nishan (5). He made the following obser- 
vations : 

“It is a rule of public policy that the murderer and 
his descendants ara debarred from succession to the 
property of the person murdered and to attract the 
application ofthis rule it is not necessary that the 
murder should have been committed with the object 
of getting the murdered man's property, Nor is the 
application of the rule repelled by the intervention 
of a life estate.” | 

Now the ruling of their Lordships of the 
Privy Council is conclusive and following 
that authority we hold that Muzaffar, Torab 
and their lineal descendants are debarred 
from inheriting the property left by Rahim 
Shah. There is only one ruling of this Oourt 
reported in J. R. 71 which lays down that 
amongst Khataks a widow could not alienate 
property in the presence of the daughters 


„L? L 103; 67 Ind. Oas. 526; AI R 1922 Lah, 
oil 3 L 242; 68 Ind. Oas. 769; AIR 1922 Lah, 


(3) 48 B 569; 82 Ind. Oas. 968, A I R19% PO 
209; 51 I A368; 25 Bom. L R779; 20 LW 417; 47 
M LJ 401; (1924) M W N 719; 22 AL J 962; 40 0 
L J 447; 35MLT 211;290 WN 271; 1 O W 'N 505, 


3 Pat. LR9; LR 5A (PO) 183(P O). 
4) 27 M 591; 14 ML J 297. : 
(5) 42 P L R 14; 189 Ind. Oas. 851; AI R 1940 
Lab, 172; 13 R L 127. 
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of her deceased husband or their heirs, The 
parties before us are not Khataks. Moreover, 
we. have got our doubts about the correcte 
ness of the proposition laid down in that 
case. The Oustomary Law of the Peshawar 
district does not mention the succession to 
the property of a sonless proprietor by 
female heirs of his collaterals. Section 27, 
N. W. F. P, Law and Justice Regulation, 
provides that where there is nocustom about 
any matter the personal law should be ape 
plied. There being no reference to collateral 
succession by females in the Oustomery Law 
we have to revert to the personal law to 
decide as to the rights of Mst. Isa Jan and 
Mst, Rahim Jana. According to Muham- 
madan Law those two women between theme 
selves are absolutely entitled to the property 
left by Rahim Shab. In the circumstances 
the plaintiffs have no locus standi to ques» 
tion alienation by one of them and the right 
of Mst. Rahim Jana and the transferees 
from Mst. Isa Jan to ask for partition. This 
disposes of the third contention The result 
is that we find that the two Courts below 
have rightly held that the plaintiffs cannot 
question the right of the defendants to ask 
for partition. We dismiss the appeal with 
costs, 


D, Appeal dismissed, 


a_l 


NAGPUR HIGH COURT 
Civil Revision No. 108 of 1940 
April 6, 1940 
: PURANIK, J. ; 
GOWARJABAI PLAINTIFE— ApPPLIOANT 
versus 

GANPATSA VITHUSA~—Opposrre Party 

Limitation Act (IX of 1908), s. 22 (L)--Suit by A 
on pro-note executed by O in favour of B—Sub- 
sequently A diaclaiming “interest in suit and B 
claiming substitution in his place—Substitution 
allowed when claim was barred by time—S. 22 (1) held 
applied and suit was time-barred. 

In a suiton a pro-note it is the rule that the per- 
son in whose name the pro-note or negotiable instru- 
ment stands has to sue in his or her own name, 
and ifa wrong person sued and after the period of 
limitation the right person is substituted, the suit, 
so faras the right person is concerned, shall be 
deemed to be instituted on the date of the substitu- 
tion, and if it is barred on that date, it shall be 
dismissed. 5 Ind. Cas, 931 (2) and 153 Ind. Cas. 800 
(3), relied on, > 

A filed a suit on a promote executed by C in 
favour of B without having authority from B to do 
so. On objection by O, A disclaimed interest in the 
suit and B came forward claiming substitution in 
place of the wrong plaintif. On thedate when the 
Court allowed substitution the claim was barred by 
time: 

Held, that s. 22 (1), Lim, Act applied and the suit 
was time-barred, ; A 
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App. for revision of the order of the, 
Court of Small Oauses, Akola, dated Novem- .- 
ber 7, 1939. 


Mr. V. K. Rajwade for the Applicant. 


Order.—One Kisanlal filed the present 
suit on November 29, 1938 as the sole plain- 
tiff on the basis of a pro-note, dated Novem- 
ber 27, 1933 executed by the defendant in. 
favour of Gowarjabai. For the purpese of 
bringing the case within limitation he 
relied on payment of interest in the hand- 
writing of the defendant on December 7, - 
1935. When the defendant pointed out that, . 
he had no dealings with Kisavlal and that: 
the pro-note in suit was one in favour of. 
Gowarjabai, the plaintiff Kisanlal realised’ 
his mistake and on July 17,1939 Kisanlal 


‘disclaimed interest in the suit and Most. 


Gowarjabai came forward claiming sub». 
stitution in place of the wrong plaintiff. The 
Court following the decision of this Oourt 
reported in Municipal Commitiee, Katol v. 
Shop Imranalli Hassanallt (1) permitted 
the substitution on July 17,1939. After the 
substitution the defendant urged that 
Gowarjabai the real plaintiff sued him on 
July 17, 1939 for the first time but on this 
date the claim was barred by time even if 
it be held that there was payment of inter- 
est on December 7, 1935 and the suit was 
liable to be dismissed as barred by time. 

It was argued on behalf of the plaintiff 
that the suit by Gowarjabai was not barred 
as s. 22 of the Lim. Act does not apply to 
a case when a plaintiff is substituted in 
place of the wrong plaintiff who filed the suit 
originally within time undera bona fide 
mistake. 

The Court below came to the conclusion 
that s. 22 of the Lim. Act was applicable to 
such a case and dismissed the suit as barred 
by time, i 

The present application for revision is 
filed against this decision. At the hearing 
Counsel for the applicant argued that the 
suit was originally filed by Kisanlal as. 
benamidar for Gowarjabai and it must be 
held that it was a suit by Gowarjabai from 
the very begioning and the claim was. 
within time. This plea of benami nature 
was never advanced in the Court below. In 
the plaint it was stated that the defendant. 
borrowed Rs. 400 from Kisanlal the original 
plaintiff and executed a pro-note in his. 
favour on November 27, 1933 and therefore 
Kisanlal sued on the basis of the said pro- 
note. When defendant pointed out that 


(1) 31 NL R9; 150 Ind, Cas, 895; AIR 1934N 
15%; 7 RN 28 (2), i 
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his dealings were with Gowarjabai and he 
executed the pro-note in suit in her favour 
and had made payments to her, the original 
plaintiff Kisanlal realised the mistake and 
applied to the Court on July 17, 1939 re- 
questing it to permit him to withdraw from 
the suit as he had no interest in the pro-note 
and that Gowarjabai be substituted in his 
place, Gowarjabai also applied for the 
same. Kisanlal in his application pointed 
out how the mistake occurred, He stated 
. that he received interest on the pro-note on 

behalf of Gowarjabai and thought that the 
pro-note wag in his name. Gowarjabai in 
her application made it clear that Kisanlal 
had no interest in the pro-note and it was 
at her instance that he once realised inter- 
est as her agent but he had no authority 
to file the euit on her proenete and that she 
was the only person really entitled to sue, 
Both Kisanlal and Gowarjabai anmitted in 
their applications that Kisanlal had no 
cause of action and was a wrong plaintiff 
and that substitution of Gowarjabai was 
necessary and should be permitted. . It is 
thus clear that Kisanlal never purported to 
‘act as the benamindar of Gowarjabai in 
instituting the suit and had no authority on 
her behalf todoso, The pro-note is ad- 
mittedly in the name of Gowarjabai. There 
is thus no scope for the contention that 
Kisanlal originally sued as benamindar of 
Gowarjabai, He was a wrong plaintiff who 
filed the suit in his own name inadvertent» 
ly and the Court below following Municipal 
Committee, “Katol v. Shop Imranallt 
Hassanalti (1) allowed the real plaintiff to 
be substituted on July 17,1939 as a new 
plaiatifi. 


Section 22 of the Lim. Act runs as 
under :— : 

“22 (1) Where, after the institution of a suit, a new 
plaintiff or defendant is substituted or added, 
the suit shall, as regards him, be deemed to have 
been instituted when he was so made a party. 

(2) Nothing in sub-s. (1) shall apply to a case 
where a party is added or substituted owing to an 
assignment or devolution of any interest during the 
pendency of a suit or where a plaintiff is made a 
defendant or defendant is made a plaintiff.” 

Clause (2) of sB. 22. does not apply but cl. 
(1) applies. Gowarjabai’s suit shail be deem- 
ed to have been instituted by her on July 17, 
1939 on which date substitution was ordered. 
It is not disputed that on this date the 
present suit was prima facie barred by time, 
but it was argued that as an amendent of a 
plaint, if allowed, relates back to the date 
of the original presentation, this amendment 
of the plaint by way of substitution of 
.Gowarjabai's name in place of the original 


plaintiff Kisanlal would relate back to the 
date of the original presentation. This is 
an impossible contention in view of the 
express wording of s. 22 of the Lim. Act. 
This is not a case in which the plaintif was 
originally misdescribed and after the period 
of limitation the description was corrected, 
It is possible to argue in such cases that 
the game plaintiff continued to sue and 
8. 22 of the Lim. Act had no application. But 
in asuit on apro note it is the rule that per- 
son in whose name the pro-note or negotiable 
instrument stands has to sue in his or her 
own name, and ifa wrong person sued and 
after the period of limitation the right 
person is substituted, the suit, so far as the 
Tight person is concerned, shall be deemed 
to be instituted on the date of the sub- 
stitution, and if it is barred on that date, it 
shall be dismissed: Subbaraya Iyer v. 
Vaithinatha Iyer (2) at p. 117, Krishnaji v. 
Hanmaraddi (3), 2 

Assuming that there was payment of in- 
terest on December7,1935 as alleged in 
the plaint, and that fell within s. 20 of the 
Lim. Act, the suit so far as the newly sub- 
stituted plaintiff is concerned having been 
instituted on July 17,1939, the same was 
clearly barred by time. The Oourt below 
was right in dismissing the plaintiff's suit 
as barred by time, and I dismiss the appli- 
pn for revision without notice to the other 
side, 


8. Application dismissed. 

(2) 33 M115 (117); 5 Ind. Oas. 931; 7M L T 185. 

(3) 58 B 538; 153 Ind, Cas. 800; 36 Bom. LR 814; 
A I R1934 Bom. 385;7 R B 265. 





PATNA HIGH COURT 
Appeal No. 223 of 1938 
January 11, 1940 
Harriss, O. J. AND Fazt ALI, J. 
GOPAL DAS AND OTHERS——APPRLLANTS 


VETSUS 
JAGESHWARI PRASAD NARAIN DEO 
AND OTABRS— REBPRONDENTE, 

Civil Procedure Code (Act V of 1908), O. XXIL, 
r. 10—Decree by first Court affirmed on appeal— 
Decree, if becomes non-entity—Purchaser of decree 
passed by first Court after same is confirmed in ap- 
peal, if entitled to be substituted in place of his 
vendor. 

“When a person purchases a decree, what in fact 
he purchases is the right acqugred by the decres- 
holder under the decree and so it is only when tho 
decree purchased by him is reversed or set aside, 
that it can be legitimately said that the decree pur- 
chased by him confers no rights upon him, A 


decree passed by a Oourt of competent jurisdiction. 


does not becomea non-entity merely because it has 
been affirmed on appeal. Indeed, such, a decree 


owt 
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-yeceives further sanctity asa result of the affirm- 
rance. h 

Consequently where a decree passed by Court is 
affirmed on appeal and a person subsequently pur- 
-chases the decree of the first Court it cannot be 
said that he acquires no right under the decree. 
He can, therefore, be substituted under O. XXII, 
r. 10, Civil P. ©., in place of his vendor. Kristo 
Kinker v. Rajah Burrodakont Roy (1), 36 Ind. Oas. 
-807 (2) and 16 Ind. Oas. 365 (3), relied on’ 

A. from the original order ofthe Bube 
-Judge, Patna, dated May 16, 1938. 
wt Messrs. L. K. Jha M.N. Pal and S.P. 


-Srivastava, for the Appellants. 


Messrs. B. N. Mitter and Brji Kishore 
„Prasad Sinha, for the Respondents. 


Fazi Ali, J—This is an appeal from an 
‘order of the Subordinate Judge of Patna 
rejecting an application made by the ap- 
spellants under O, XXII, r. 10, Ovil P. C. It 
-appears that in the year 1917 one Harihar 
‘Prasad Narain Deo had instituted a suit in 
‘the Court of the Subordinate Judge of 
“Gaya against his elder brother Isri Prasad 
Narain Deo for the partition of the Dhanwar 
estate. Subsequently, the sons of Harihar 
‘Prasad Narain Deo were added as plaintiffs 
-and the suit was transferred to the Court 

of the Subordinate Judge at Patna. On 
August 22,1925 the suit was dismissed by 
‘the Subordinate Judge, but on appeal it 
-was partially decreed by the High Oourt. 
‘The High Court held that the plaintiffs were 
‘mot entitled to claim partition of the Dhan- 
war estate which was impartible, but they 
were entitled to a preliminary decree in 
“respect of moveables and a number of 
-villages which had been acquired by one 
‘Ran Bahadur Singh, the last holder of the 
-impartible estate, and had not been incor- 
porated with it. The plaintiffs not being 
satisfied with the decree of the High Court 
appealed to the Privy Council and their 
Lordships of the Privy Council by their 
judgment dated July 29, 1936 allowed the 
-appeal in part and modified the decree of 
the High Oourt by including therein two 
villages named Telonari and Palanki among 
-the properties to be partitioned. They fur- 
ther referred to the Osurt of the Sub- 
-ordjnate Judge under O. XLI, r. 25, Civil 
.P. O., the question whether 

“any villages to be specified by the appellants 
“from list A or B filed with the plaint were the self- 
acquired properties of Maharaja Ran Bahadur 
Narain, deceased ef if so, whether any such self- 
acquired villages were incorporated by him with 
-the estate.” $ 

. Now, it appears that the appellants had 
.a money decree against Harihar Prasad 
Narain Deo and in execution of that decree 
:they attached the preliminary decree of the 
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partition suit passed by the High Oourt on 
February 26, 1931. On April 15, 1937 they 
purchased the aforesaid preliminary decree 
and on September 14, 1937 they filed a 
petition in the partition proceedings then 
pending in the Court of the Subordinate 
Juge at Patna to the following effect : 

“That the petitioners purchased the rights, title 
and interest of plaintiff No. 1 in auction sale in Exe- 
cution Oase No. 97 of 1936 in this Oourt on April 15, 
1937 as will appear from the gale certificate filed 
herewith and the sale was confirmed and now plain- 
tiff No. 1 has no interest left in the suit. 

It is therefore prayed that your honour may be 
graciously pleased to strike off the name of plaintiff 
No. 1 and substitute the petitioner’g names in place’ 
thereof and pass such and further order or orders ag 
your honour may deem fit and proper in the case." 


The application was opposed by the heirs / 


of Harihar Prasad Narain Deo who had died 
in the meantime and it was ultimately re» 
jected by the Subordinate Judge by his 
order dated May 16, 1938 the material part 
of which runs as follows: 

“First point for consideration, therefore is whe- 
ther these persons (the appellants) have acquired 
aby interest in the properties by virtue of their 
purchase of the High Court decree when that decrea 
had already been superseded by the decree of the 
Privy Council, As the sale certificate stands they 
have not purchased the right, title and interest of 
Harihar Prasad Narain Deo in the properties sought 
to be partitioned but in the decree itself. Now, as 
observed above, the decree purchased by them had 
already been superseded by the decree of the Privy 
Council. The effect of this would be that the decree 
purchased by them was non-existent at the time of 
their purchase and so they have acquired nothing 
by this purchase and cannot be substituted as re- 
presentative of Harihar Prasad Narain Deo. Their 
prayer for substitution is accordingly rejected,” 


Against this order the appellants have 
preferred the present appeal. In my judg: 
ment the view expressed by the Subordinate 
Judge that the appellants by purchasing 
the High Court decree acquired no rights 
whatsoever is not correct, It is true that they 
purchased the High Court decree after the 
decision of thePrivy Council, but itis to be 
remembered that the only effect of that deci- 
sion was to confirm all the rights which had 
been acquired by Harihar Prasad Narain 


Deo and his sons under the preliminary ` 


decree of the High Oourt and to confer 
upon them a further right to claim 
partition of two villages which were held to 
be part of the impartible estate by the 
High Court. It isevident that when a per- 
son purchases a decree, what in fact he 
purchases is the right acquired by the 
decree-holder under the decree and so it ig 
only when the decree purchased by him is 
reversed or set aside, that it can be legiti- 
mately said that the decree purchased by 
him confers no rights upon him. Therefore 
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as the rights acquired by Harihar Prasad 
Narain Deo under the High Court decree 
Were not taken away from him, but con- 
firmed by the decision of the Privy Council, 
it seems difficult on general principles to 
hold that the appellants got nothing as 
purchasers of the High Court decree. But 
{hen arises the question as to whether this 
view pan be reconciled with the proposition 
which has been propounded in a number of 
cases decided by this Oourt as well as the 
other Indian High Courts that where the 
= decree of a Court is affirmed or varied by 
the. Appellate Court, it merges in the decree 
of that Uourt. Now, if we analyze the cases 
| in which this proposition has been enun- 

ciated, we find that broadly speaking they 
fall under two heads : those relating to exe- 
cution and those relating to amendment or 
review of a decree. The result of these 
decisions may bs summed up as follows: 
firstly, where the decree has been affirmed 
or varied by a Oourt of appeal the decree 
of that Oourt is the only decree capable of 
execution; and, secondly, that in such cases 
the Court which affirms or varies the decree 
is the Court which can entertaia an appli 
cation for amendment or review. In my 
opinion, the rules so laid down are merely 
yules of procedure and cannot affect the 
substantive rights of the parties acquired 
under a decree which has not been reversed 


but substantially confirmed. In Kristo 
Kinker v. Rajah Burrodakant Roy (1) 
the Privy Council dealing with the 


view expressed from time to time by 
Indian High Oourts that the decree of a 
Court when affirmed in appeal merges in 
the decree of an Appellate Court observed 
as follows: 


` “The function of an Appellate Court is to 
determine that decree the Gourt below ought to 
have made. It may affirm, reverse, or vary the 
decree under appeal. In the first case, it leaves 
the original decree standing, super-adding, it may 
be, an order for the payment of the costs of the 
appeal, or for interest on the amount originally 
decreed. In the other two cases it substitutes other 
relief for the relief originally given. 

In all these cases the decree of the Appellate 
Court may be regarded either as a direction to 
the lower Court to make and execute a decree of 
its own accordingly, or as an independent decree, 
whether it is to be executed by the Appellate Court 
or by the lower Oourt. In thelatter case a further 
question arises, viz, whethe? the origiaal decree, 
if wholly affirmed (or so much of it as has been 
affirmed, if it has been partially affirmed), is to 
be treated as merged or incorporated in the decree 
of the Appellate Court. as the sole decree capable 
of execution or whether both decrees should be 
treated as standing, execution being had on each 


Be 14M IA 465; 10 Beng, L R101; 17 W R 292 
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in respect of what is enjoined by the one, and 


not expressly enjoined by the other. 
* * * * * 


If the question were res integra, their Lordships 
would incline to the view taken by the Judges of the 
High Court in the present case, viz., that the execution 
ought to proceedona decree, of which the mandatory 
part expressly declares the right sought to be enforced, 
Considering, however, that for the reasons already 
given, the question is not of much practical import- 
ance their Lordships will not express dissent from 
the rulings of the Madras Court, and of the Full 
Bench of the Bengal Court, further than by saying, 
that there may be cases in which the Appellate 
Oourt, particularly on special appeal, might see 
good reasons to limit its decision to a simple dis- 
misaal of the appeal, and to abstain from con- 
firming a decree erroneous or questionable, yet not 
open to examination by reason of the special and 
limited nature of the appeal.” 

These observations and particularly those 
which [ hav’ italicized suggest that a 
decree of the first Court does not become 
a non-entity in law after it is affirmed on 
appeal It has been held in several cases 
that where a person who was originally 
a party to a suit is not made a party to 
the appeal preferred against the decree 
passed in the suit either as an appellant 
or as a respondent and the Appellate 
Court has not adjudicated upon his case, 
the decres of the Court of first instance 
does not merge in that of the Court of appeal: 
see Jajraj Matt v. Swami Nath (2) and 
Prasanno Kumar Mukherjez v. Sree Kanta 
Raut (3). Tnese cases also show that the 
rule of merger has its own limitations and 
a decres passed by a Court of competent 
jurisdiction does not become a nonrentity 
merely because it has been affirmed 
on appeal. Indeed, the proper view to take 
would be that such a decree receives further 
sanctity asa result of the affirmance. lam, 
therefore, unable to agree with the view 
expressed by the the Subordinate Judge 
that the appellants acquired no rights what- 
soever by purchasing the decree of the High 
Oourt, because they made the purchase after 
the decision of the Privy Council. It is 
true. that the decree of the High Court was. 
varied to some extent by the Privy Council 
but that variation was in favour of Harihar 
Prasad Narain Deo and it is conceded by 
the appellants that in the circumstancas of 
the case they are not entitled to the baaeit 
of that variation, 


I would, therefore, allow this appaal, sat 
aside the order of the Court balow and direct 
that the application of the appallants for sub- 


(2) 39 A13; 36 Ind Oas, 807; AIR I917 All 281; 
14 AL J 853, 

(3) 17 OWN 137; 16 Ind, Oas. 345; 40 O 173; 16 
O LJ 202. 
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stitution be disposed of according to law 
after dealing with the other objection, if any, 
raised by the respondents. Costs will abide 
the result of the application. 


Harries, C, J.—I agree. 
S. Appeal allowed. 


___ 


LAHORE HIGH COURT 
First Appeal No. 160 of 1939 
December 8, 1939 
Youna, C. J. AND Tax OHAND, J. 
HAKIM SINGH AND ANOTHER— DEFENDANTS 
— APPELLANTS 
versus j 
COMMITTEE or MANAGEMENT, 
GURDWARA GURU BHAG BINGH 
—PLAINTIFE—RESPONDENT 

Sikh Gurdwaras Act (Punjab Act VIIL of 1925), 
ss. 25-A, 10, 7—Suit for possession of “right of 
way "—S, 25-A does not apply—Remedy lies in Civil 
Court—Compromise decree under s. 10—Decree with 
regard to property included in compromise petition 
but not in notification under s. 7—Validity—Suit in 
respect of that property, if maintainable under 
8. 25-A, 

The only relief which can be given in a suit 
under 8. 25-A, Sikh Gurdwaras Act is one of pos- 
session. The “right of way” is an incorporeal 
right of which possession cannot be given. The 
provisions of s, 25-A, therefore, do not apply and 
the Tribunal errs in entertaining and decresing the 
claim for a right of way. Remedy may be by way of 
injunction, or other relief, which might be obtained 
in the ordinary Civil Court. 

Where in proceedings under s. 10, Gurdwaras 
Act, the Tribunal passed a compromise decree, the 
decree with regard to property not mentioned in the 
notification under s. 7 but included in the petition 
of compromise must be deemed to be invalid under 
O. XXIII, r. 3, Civil P. O. The proper remedy, 
therefore, in respect of that property is by way of 
a regular suit in the ordinary Oivil Court based on 
the registered compromjse deed and not by proceed- 
ings under s. 25-A. before a Tribunal. 


. F. A. from the decree of the Sikh 
Gurdwaras Tribunal, Lahore, dated April 
6, 1939. 

Mr. Chuni Lal Vohra, for the Appellants, 
Mr, J. L. Kapur, for the Respondent. 


Tek Chand, J.—This is an appeal from 
the judgment of the Sikh Gurdwaras 
Tribunal, Lahore, dated April 6, 1939, in 
a suit under sg, 25-A, Sikh Gurdwaras Act. 
The suit was instituted by the Committee 
of Management of the Gurdwaras Guru 
Bhag Singh of village Urapar Tahsil 
Nawanshahr, District Jullundur, against 
Hakim Singh’ and Rai Singh, sons of Jaimal 
Singh, for possession of certain properties 
which are described in detail in para. 
3 of the plaint. The tribunal granted 
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the plaintiff committee a decree for al} 
the properties mentioned in para, 

The defendants, Hakim Singh and Rai 
Singh, appeal with regard to three of these 
properties, namely thcse described in cls, 
(c), (e) and (j). It will be convenient to 
take up the case relating to each property 
separately, The claim in cl. (c) relates 
to a right of way over land in Khasra 
No. 4052. This claim is based on a decree 
passed by the Tribunal on June 5, 1934 
in accordance with a compromise arrived 
at in proceedings on a petition under 
s. 10 of the Act. By that decree Jaimal 
Singh, father of the defendant-appeilantis, 
was declared to be the owner of Khasra 


- No. 4052, but the “Gurdwara” was held 


“to have a right of way over it.” The 
Committee of Management of the Gurdwara 
have now sued under s. 25-A of the Act 
to be “put in possession of the right of 
way.” It is objected on behalf of the 
appellants that the “right of way” given 
to the defendant is in the nature of an 
easement, which is not capable of being 
given possession of and therefore s. 25-A 
is inapplicable, In our opinion, this 
contention is well founded and must 
succeed. Section 25-A provides a summary 
and cheap remedy for delivery of posseesion. 
of properties in which the right, 
title or interest of a Sikh Gurdwara or 
other persons has been declared by the 
Tribunal (or on appeal by the High Court). 
under the provisions of the Act. Section 
25-A lays down that : 

“When it has been decided under the provisions 
of this Act that a right, title, or interest in im 
movable property belongs to a Notified Sikh 
Gurdwara, or any person, the Committee of the 
Gurdwara concerned, or the person, in whose 
favour a declaration has been made may...... in- 
stitute a suit before a tribunal claiming to be 
awarded possession of the right, title or interest in 
the immovable property.” 

It will be seen that the only relief 
which can be given in a suit under thia 
section is one of possession. The “right - 
of way” which was given to the plaintiff 
committee by the previous decree is an 
incorpcreal right of which possession cannot 
be given. The provisions of s, 25-A there- 
fore do not apply and the Tribunal has 
erred in entertaining and decreeing this 
part of the claim. The plaintiff committee 
may have a remedy by way of injunction, 
or other relief, which might be open to 
them in the ordinary Civil Court, and ` 
they may, if so advised, pursue it in the 
proper Oourt. The property in cl, (e) of 
para. 3 of the plaint is described as Khasra 
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Nos. 4070 and 4072 of which the area is 
2 kanals and 1 marla. It is urged on 
behalf of the defendant appellants that 
this property was acquired by them after 
the compromise decree of 1934 and there» 
fore no suit for its possession lies under 
s. 25-A, This contention is clearly erroneous, 
Rai Singh, defendant, in his statement 
made before the Tribunal on October 14, 
1933, admitted in clear terms that this 
property had been included in the noti- 
fication under s. 7. This being so, it was 
the subject of the petition under s. 10, 
which was eventually settled by the 
compromise decree of June 5, 1934. It 
appears that in. order to defeat the right 
of the Gurdwara the defendants, on 
Nevember 11, 1937, secured a rugga from 
one Daulat Ram to the effect that on that 
date he had sold Khasra No. 4070 with 
some other properties to the defendants. 
Apart from this fact, this rugqqa is un» 
registered and cuuld have been prepared 
at any time and it is obvious that it can 
have no effect against Rai Singh's own 
admission mentioned above. The Gurdwara 
‘was declared its own in the previous 
litigation and the plaintiff committee is 
als to a decree for its possession under 
B, 25 A, 

The third property is described in cl. 
(J) of para. 3 of the plaint and covers 
an area of 14 marlas in Khasra No. 3516 
with the building standing thereon. It ia 
conceded by Oounsel for the plaintiff 
committee that this property was not 
included in the notification under s. 7 and 
therefore was not the subject-matter of the 
proceedings before the Tribunal under 
s. 10, which ended in the decree of June 5, 
1934, It was, no doubt, mentioned in the 
petition of compromise filed in those pro- 
ceedings, but being outside the scope of 
the proceedings under s. 10 no decree could 
be or was in fact passed by the Tribunal 
in respect of it. That decree 

“declared, in accordance with the compromise made 
between the parties, that the property in dispute 
belongs to the Sikh Gurdwara Dera Guru Wad 
Bhag Singh............- subject to the terms of the 
compromise.” 

Admittedly, this particular property was 
not in dispute then and was therefore 
not covered bythe decree. This being 
so, s. 25-A is inapplicable and the plaintiff 
committee is not entitled to recover posses- 
sion ander the summary remedy provided 
by s, 25-A. Mr. J. L. Kapur conceded 
that under the Act the Tribunal, or on 
appeal the High Oourt, had no jurisdiction 
to pass a decree relating to properties not 
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covered by the notification under s. 7 or 
the petition under s. 8. He argued however 
that the petition in this case is different 
as the compromise, actually arrived at 
between the parties, related to properties, 
some of which were the subject of the 
petition and others were outside it, that 
this con:promise was filed before the Tribunal 
and was accepted by it and a decree passed 
in accordance with its terms, But as 
stated already, the decree, actually passed, 
related only to the properties then jn 
dispute, Further, under O. XXIII, r. 3, 
Oivil P., O., read with s. 12 (9) of the 
Act (to which reference was made by 
Mr. Kapur himself) the Oourt recording 
the compromise is empowered to “passa 
decree in accordance therewith so far as it 
relates {o the suit.” This is exactly what 
the Tribunal did in the previous case. The 
persons who were actually conducting the 
litigation on behalf of the Gurdwara before 
the Tribunal at that time appear to have 
fully realized this and it was apparently 
for this reason that they got the compro- 
mise registered under the Regis. Act on 
October 5, 1934. Their remedy therefore 
is by way ofa regular suitin an ordinary 
Civil Oourt based on the registered compro- 
mise deed and not by proceedings, under 
s, 25-A before the Tribunal. The decision 
of the Tribunal relating to property (j) is 
incorrect and must be set aside, 

Accordingly, we accept the appeal in 
part, set aside the decree of the Tribunal in 
respect of porperties (e) and (j) described 
in para. 3 of the plaint and dismiss 
the suit of the plaintiff committee for 
possession of these two properties. We 
affirm the decree of the Tribunal with 
regard to the other properties, including 
that mentioned in cl. (e) of the aforesaid 
paragraph, As neither party has succeeded 
in full, they shall bear their own costs in 
both Courts. 

D. Order accordingly. 


pune aana 


OUDH CHIEF COURT 
Oivil Reference No. 2 of 1939 
August 19, 1940 
ZiaæuL HASAN AND BENNETT, JJ. 
Tas COMMISSIONER or 
INOOME-TAX, O.P. & U, P.— 
APPLIOANT 

Versus . 

In the maiter of ASSESSMENT oF 
Smt. RANI RUDH KUMARI— 
Opposite Party 

Income Tax Act (XI of 1922), a. 4 Wh—Undi- 
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vided Hindu family "—Mother, if tncluded—Matn- 
tenance received by mother, whether assessable —Exis- 
tence of willin her favour, if makes difference. 

The expression ‘undivided Hindu family’ used in- 
s. 14, Income Tax Act differs from what is called 
a Hindu co-parcenary body which is a much nar- 
rower body and which includes those male members 
who took by birth an interest in the co-parcenary 
property. It is not necessary that a memberof an 
undivided Hindu family must have a vestéd inter- 
est in the family property. Hence a mother must 
be deemed to be a member of an ‘undivided Hindu 
family’ with her son within meaning of s.14. 140 
Ind. Cas. 17 (1), Kumar Medar Narayan Singha v. 
The Commissioner of Income Tax (2) and 159 Ind, 
Oas. 424 (2) (3), relied on. [p. 487, col. 1.] 

By virtue of her right to receive maintenance 
from her son and his estate, a Hindu mother comes 
under s. 14 (1) of the Act and the maintenance re- 
ceived by her isnot assessable. This being so the 
existence of a will in mother’s favour providing for 
her maintenance is of no consequence, 143 Ind, Oas. 
145 (4), referred to. [p. 437, col. 2] 


O, Ref, made by the Commissioner, In- 
comestax, Central & United Provinces at 
Lucknow. 


Rai Bahadur Ram Prasad Varma, for the 
Applicant. 

Mr. H. D. Chandra, for the 
Party, 


Zia-ul Hasan, J. (August 13, 1940).—This 
is a reference by the Oommissioner of 
Income Tax, Central and United Provin- 
ces, under s.66 (2) of the Income-tax and 
the question referred to us is whether 
the maintenance allowance of Rs, 30,000 
received by Rani Rudh Kumari in 1936- 
37 was in the circumstances to be mentioned 
shortly, received by her as a member of 
a Hindu undivided family within the mean- 
ing of s. 14 of the Act. 

In 1873 Raja Bheo Baksh Singh, the then 
owner ofthe talugdari estates of Nabina- 
ger and Katesar, executed a will providing 
thatin the absence of any male issue, 
his junior Rani Pirthipal Kuar would after 
his death be the owner of the entire estate. 
No male issue was born to the Raja and 
accordingly on his death Rani 
Kuar came into possession of the entire 
estate left by him. On August 25, 1922, 
Rani Pirthipal Kusr herself made a will 
by which her daughter’s son’s son, Partab 
Bhan Prakash Singh, was to be the sole 
owner of the taluga and of all the mov- 
able and immovables properties owned 
by the testatrix atthe time of her death, 
By the same will the Rani directed that on 
her death, a guzara of Rs. 3,500 per 
mensem or more which she herself might 
be getting at the time of her death be 
given to Rudh Kumari mother of Partab 
Bhan Prakash Singh and widow of Kunwar 


Opposite 
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Partab Bahadur Singh, daughter's son of 
the testatrix. [b was also provided that the 
guzara will be a charge on the entire 
estate, Rani Pirthipal Kuar died in 1932 
and the Court of Wards, who had taken ever 
management of the estate soon after the 
death of Raja Sheo Baksh Singh, began 
to pay guzara tothe applicant Thakurain 
Rudh Kumari after the death of Rani 
Pirthipal Kuar, 

In the assessment year 1937-38, the 
Income-Tax Officer, Sitapur, on receiving 
information from the Court of Wards that 
the applicant had received in the previous 
year a maintenance allowance of ‘Rs, 30,000 
issued a notice under s.22(2) of the Income 
Tax Act calling upon the applicant to file 
her return of income forthe year 1936-37. 
The return for the year was filed by the 
applicant but the maintenance allowance 
received by her was not shown in it, On 
this notice under ss, 22 (4) and 23 (2) of 
the Act were issued but it was contended 
by the applicant that the money received 
by her from the Oourt of Wards was not 
assesable in her hands. The Income Tax 
Officer did not accept this contention and’ 
made an assessment on an income of 
Rs. 30387 which included income from 
property and dividends, The applicant 
appealed to the Assistant Ocmmissioner 
who agreed with the Income-tax Officer 
and dismissed the appeal on July 30, 1937, 
The applicant then applied to the Commis- 
sioner of Income-tax for a reference being 
made to this Court and hence the present- 
reference. 

Section 14 (1) of the Income Tax Act 
under which exemption ia claimed by 
Thakurain Rudh Kumari runs as follows : 

“The tax shall not be payable by an assesses 
in respect ofany sum which he receives as a 
member of a Hindu undivided family.” 

It will be seen that to come under this 
sub-section the applicant must prove two 
things. 

(1) that she is a member of a Hindu 
undivided family, and 

(2) that she received the sum of Rs. 30,000 
jn the year in question as a member of 
a Hindu undivided family, 


The learned Oounsel for the Income 
Tax Department contests the applicant's 
claim on both these points. 

In support of his ccntention that the 
applicant is not amemberof an undivid- 
ed family, the learned Counsel has relied 
on para. 223 (5) of Sir D. F. Maulla’s 
Principles of Hindu Law, 9th edn. in which 
it is stated thatin Allahabad the property 
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obtained bya Hindu by gift or will from 
his father has been held to be his self- 
acquired property and that in Oudh it 
bas been held that in the absence of 
language clearly indicating the testator's 
intention that the property should be held 
by the sons subject to the incident of 
survivorship, it should be presumed that 
such property is selfsacquired. It is argued 
by the learned Counsel that since Kunwar 
Partab Bhan Prakash Singh acquired the 
estate bythe willof Rani Pirthipal Kuar 
the present applicant had no vested in- 
terest in it. It appears to me, however, 
that the argument proceeds on a confusion 
between a undivided Hindu family and 
Hindu co-parcenary body. Mulla in 
para, 212 of his book says: 
- “A joint Hindu family consists of all persons 
lineally descended from a common ancestor and 
includes their wives and unmarried daughters 
«The existence of joint estate is not an essential 
requisite to constitute a joint family and a 
family which does not own any property may 
nevertheless be joint.” 

Again in para 213 it is said 
. “A Hindu coparcenary is a much narrower body 
than the joint family. It includes only those persons 
who acquire by birth an interest in the joint or 
co-parcenary property......” 

The distinction isin fact recognized by 
more than one High Court in India. In 
the case of Vedathanni v. Commissioner of 
Income-tax Madras (I. L. R, 56 Mad, 1) (1) 
it was held that there can be a joint family 
with a single male member provided there 
are widows of deceased co-parceners or 
other persons entitled to maintenance from 
him, an in the case of Kuma Medar 
Narayan Singha v. The Commissioner of 
Income-tax (6 Income Tax Reporte, 157), (2) 
their Lordships of the Allahabad High 
Oourt said: 

“Ordinarily a married daughter ig nob a member 
of the family of her father or mother, nor can the 
daughter’s son be said to be such a member, but 
it is said that the expression ‘undivided Hindu 
family’ used in s. 14 differs from what is called 
a ‘Hindu co-parcenary body which is a much 
narrower body and which includes those male 
members who took by birth an interest in the 
co-parcenary property. This may be conceded and 
is indeed supported by authority, see the case of 
Vedathenni v. Commissioner of Income Tax Madras 
(I. L. R. 56 Mad., 1) (1) and the case of Com. 
missioner of Income Tax Bombay v. Lakshmi 
Narayan (I. L, R. 59 Bom. 618) (3). In the latter 


case Rangnekar J. observed—under the Hindu Law, , 


an undivided family is composed of (a) males and 
(b) females. The males are (1) those that are 
lineally connected in the male line (2) collaterals, 

Q) 56M 1; 140 Ind, Oas. 17; 63 M L J 542; 36 LD W 
536; (1932)M W N 1139; Ind. Rul, (1932) Mad. 817; 
ATR 1952 Mad, 733 (F B), 

(2)61T Rep. 157. 

(3, 59 B 618; 159 Ind. Oas. 424 (2); A I R 1935 Bom. 
412; 37 Bom. L R 692; 8 R B 203, 
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(8) relations by adoption and (4) poor depen- 
dents ....° 

The learned Judges go on to say : 

“Only those members of a Hindu undivided 
family can claim exemption under s. 14 (l)of the 
Act who either on partition would be entitled to 
demand a share or are entitled to maintenance under 
the Hindu Law and who therefore might be said 
to have- an interest in the joint income of the 
family.” © 

Mayne also in his book on Hindu Law 
(10 Edn. p. 339) says 

“The whole body of such a family consisting of 
males and females „asen. some of the members of 
which are co-parceners, that is, persons who on 
partition would be entitled to demand a share while 
others are only entitled to maintenance.” 

It will thus be seen that the question of 
the source from which Kunwar Partap 
Bhan Prakash Singh derived his estate has 
no bearing on the point before us and that 
irrespective of that source oreven of whe- 
ther or not the applicant’s son has any 
property, the applicant should be deemed 
tobe a member of an undivided family 
with Partab Bhan Prakash Singh. 

The next question is whether or not the 
applicant received the amountin question 
as a member of an undivided Hindu family. 
On this point the learned Counsel for the 
Department laid much stress on the will 
of Rani Pirthipal Kuar and argued that 
the applicant received the money not asa 
member of an undivided family but on 
the basis of the will. After giving my best 
consideration to the learned Oounsel’s 
atgument, I do not see that the existence of 
the willin favour of the applicant makes 
any difference. In para. 548 of his Book 
Sir D. F. Mulla says: 

“A son is under a personal obligation to 
maintain his aged father. He is also under a 
similar obligation to maintain his aged mother 


and he is bound to maintain her, whether or 
not he has inherited property from his 
father.” 


In fact it was not denied by the learned 
Counsel for the Department that as the 
mother of Kunwar Partab Bhan Prakash 
Singh, the applicant is entitled under the 
Hindu Law tə receive maintenance from 
him. It follows, therefore, from the rulings 
cited above that by virtue of her right to 
receive maintenance from the ward of the 
Court and his estate,the applicant comes 
under s. 14 (t) of the Act and the main- 
tenance received by her is not assessable. 
This being so the existence of a will in 
the applicant’s favour is to my mind of 
no consequence. Indeed, I can think 
of no reason why the will of Rani Pirthi- 
pal Kuar should deprive the applicant of 
her rights under the law. Farther the 
very fact that instead of Rs. 3,500 a month 
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to which the lady was entitled under the 
will, she is receiving only Rs. 2,500 a 
month shows thatthe guzara is received 
by her not under the will but as mother 
of the proprietor of the estate. The 
amount was presumably fixed by the Court 
of Wards with regard to the extent of the 
estate and the status of the proprietor. 

The learned Counsel for the Department 
has referred us to the case of “Bejoy Singh 
Dudhuria v. Commissioner of Income-tax 
(A. I. R. 1933 P. O. 145) ; (4) but I do not 
see how the decision in that case helps 
bim. In that case their Lordships of the 
Judicial Committee were dealing with 
the case of an assessee who paid guzara 
to his step-mcother under a Court's decree 
and the question before their Lordships 
was whether or not the amount paid to the 
stepmother out of the estate was or was 
not liable to incomestax, The question 
whether the assegsee’s stepmother is 
liable under the Actto assessment in res- 
pect of payments received by her was not 
decided but left open by their Lordships. 
I may, however, point out that the judge 
ment shows that the Commissioner of 
Income Tax, Bengal, himself cancelled the 
assessment on the stepmother on the ground 
thatthe payment made to her were in 
virtue of her right of maintenance asa 
member of a Hindu undivided family. It 
will be interesting to see what are the 
tights of a stepmother in regard to re 
ceiving maintenance from her stepson. 
Mulla in para. 544 of his book says: 

“An heir is legally bound to provide out of the 
estate which descends to him maintenance for these 
persons whom the late proprietor was legally or 
morally bound to maintain. The reason is that 


the estate is inherited subject to the obligation to 
provide for such maintanance”. 


An in illustration (b) to para. 544 
said : 

“A stepson is under no personal obligation to 
maintain his stepmother; but if he inherits his 
father's estate he is bound to maintain ber out of 
the estate, she being a person whom his father was 
legally bound to maintain as his wife.” : 


It appears tome therefore that if the 
maintenance received by a stepmother 
was entitled to exemption as that of a 
member of a Hindu undivided family, the 
maintenance of a mother, whom the proprie= 
tor of an estate is personally. bound to 
maintain under the Hindu Law, is much 
more so entitled. 

I would therefere answer the reference 

(4) AT R 1933 P O 145; 143 Ind. Oas, 145; Ind, Rul. 
(1933) P C 127; 37 L W 775; (1933) AL J 641; 57 O 
L J 508; 370 W N 885; (1933) M WN 553; 65 M LJ 
285; 35 Bom, LR 811; 60 O 1029; 60 I A 196 (PO). 
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in the affirmative and in favour of Thaku- 
rain Rudh Kumari. 

Bennett, J.—( August 15, 1940)—I concur 
in the answer given to the reference by my 
learned brother, but I wish to make it clear 
that I doso only because the facts stated in 
the reference justify the presumption that 
the amount received by Thakurain Rudh 
Kumari inthe year 1937-38 was received. 
by heras maintenance in virtue of her 
position in the family as the mother of the 
proprietor of the estate and is not refer- 
able to the will of Rani Pirthipal 
Kunwar. J 

In her will dated August 25, 1928, Rani 
Pirthipel Kunwar stated that she herself 
received Rs. 3,500 a month as guzara from 
the Court of Wards and that this amount 
would probably be increased in future. 
She also received sir and Sawai as guzara, 
She bequeathed by her will the same 
amount to Thakurain Rudh Kumari, that 
is to say, whatever amount she herself 
would be getting at the time of her death, 
She died in 1932. There is nothing to 
show what amount she herself was re- 
ceiving between the years 1928-32 but 
Presumably it was some amount in 
excess of Rs. 3,500 per mensem. 

There can be no doubt in my opinion 
that if Thakurain Rudh Kumari received 
a similar amount after the death of 
Rani Pirthipal Kunwar it would be 
necessary to presume that that amount was 
received by heras guzara under the will 
and that following the decisions of various 
Courts it would be necessary to hold that 
this guzara was not exempted under s. 14 
(1) of the Income Tax Act because it was 
a charge onthe entire estate and would 
not be taken from the income received 
by her son. I wouldreferin this connec- 
tion to the Privy Oouncil case of Bejoy 
Singh Dudhuria v. Commissioner of Income 
tax, Calcutta (A. I. R, 1933 P. O. 145) (4), In 
this cage a decree of the Oourt charged the 
assessee’s whole resources with a specific 
payment to bis stepmother and it was held 
by their Lordships that to that extent 
his income was diverted from him and 
directed to his stepmother and therefore 
could not be considered his income, It 
was not a case of thee application by the 
assessee of part of his income in a particu» 
lar way; it was rather the allocation of asum 
out of his revenue before it became income 
in hishands. That,in my opinion, would 
be the position in the present case if the 
amount drawn by Thakurain Rudh Kumari 
in the year 1937-38 was referable to the will. 
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she was entitled under the will. She was 
granted maintenance allowance at the 
rate of Rs. 2,500 a month by the Court of 
Wards which was managing herson’s estate. 
Under the will she would have been entitled 
to a considerably larger amount and it 
must be taken therefore that she waived 
her fights under the will and agreed to 
receive only such amount as the Court, of 
Wards considered that she was entitled 
to by way of maintenance. As my learned 
brother has observed the amount was 
presumably fixed by the Oourt of Wards 
with regard to the extent of the estate 
and the status of the proprietor, 

So far as can be seen from the facts 
stated in the reference the, will has been 
entirely ignored and on this view I 
consider that it would not be justifiable 
to assess Thakurain Rudh Kumari to 
income-tax in respect of the amount receiv- 
ed by her, this amount not having been 
received by her, under the will, but allowed 
to her as maintenance in virtue of her 
position as the mother of the proprietor. 

Order.—We answer the reference in the 
affirmative and in favour of Rani Rudh 
Kumari. We fix Rs, 100 as costs of the lady, 


8. - Order accordingly, 


NAGPUR HIGH COURT ; 
Miscellaneous Civil Case No. 183 of 1927 
and 15 of 1938 
April 4, 1939 
Stonz, C. J., AND Boss, J. 
afterwards 
Nıyoar, J. 

Firem KANHAIYALAL DAGA—Appticants 
DERENDANT No. 1 
versus . 


ZUMERLAL AND ANOTHERS-—-OPPOBITE PARTY 

Civil Procedure Code (Act V of 1908), ss. 22, 23— 
Power of High Court to transfer suit pending in 
subordinate Court to Court subordinate to another 
High Court—Balance of convenience of parties to be 
taken into consideration—Decision of Court that suit 
ae proceed in certain Court, amounts to transfer 
of suit. 

Per Stone, C, J.and Bose, J.—The High Court has 
jurisdiction to transfer a suit pending in a Cou t 
Subordinate to it to a Court subordinate to another 
High Court. 40 Ind.Cas 393(1), Overruled. 

When under s. 22, Civil P. O., a Oourt decides 
that the suit shall proceed in a Court other than 
that in which the plaintiff has proceeded hitherto 
its order amounts to a transfer of the proceedings 
from that Court to the other Oourt, [p. 442, col. 2.) > 

Per Niyogi, J.—In deciding the question whether 
it] is expedient to order transfer ofthe suit. The 
convenience of the parties is indeed a factor which 


the matter must ultimately turn on the balance of 
convenience, Íp. 443, col. 1.) 


Application for transfer of Civil Suit 
No. 30-B of 1937 of the Oourt of the 3rd 
Subordinate Judge, 2nd Olass, Nagpur, 
to a competent Oourt in Calcutta having 
jurisdiction totry the suit. 


Messrs. M. Adhikari and R,S, Dabir, for 
the Applicants. 


Mr. A. V. Wazalwar with Mr, C. K. 
Ghadgay, for the Opposite Party. 


Order of Reference 


Niyogi, J— ‘October 8 1938). These 
two applications (M. O. O. No. 183 of 
1937 and M. OG, 0O. No. 15 of, 1938 
are made under s. 23 of the Civil P. O. 
for transfer of two suits pending in the 
Court of the 3rd Subordinate Judge, Second 
Olass, Nagpur, to some competent Oourt 
having jurisdiction to try them at Calcutta. 

The facts of these suits are identically 
similar. The plaintiffs are a firm by name 
“Reghunathdas Jagannath’, and the defen: 
dant in one suit is a firm “Kanhayalal Daga” 
and thatin the other suitis another firm 
“Motilal Radhakisan.”’ The firm of “Mathra- 
dass Girdhardass” isa cammon defendant 
in both the suits. While the plaintiffs 
“Mathradass Girdhardass” reside and carry 
on business at Nagpur, the other defen- 
dants reside and carry on business at Gal- 
cutta. 

The firm of Mathradass Girdhardass drew 
in favour of the firm Raghunathdas Jagan 
nath two hundis which were payable sepa» 
rately by the,two defendant firms at Calcutta. 
On the allegation of the plaintiffs, the hun dis 
were sent to Ramballabh Sharma of Calcutta 
duly endorsed in his favour for presentment 
but the defendants at Oalcutta so far from 
paying him made a show of payment to one 
“Sobharam Ladhuram”, a fictitious pere 
son, in whose favour the endorsement was 
forged, Thus on the allegation of fraud and 
in the alternative gross negligence the 
plaintiffs claimed a decree against each of 
the firms at Calcutta or alternatively against 
Mathradass Girdhardas at Nagpur. 

These applications are strenuously oppos- 
ed by the plaintiff firm of Raghunathdas 
Jagannath. In Abu Bakar Abdul Rahiman 
& Co. v. Rambuz (1), which was followed in 
Topan Harji & Co. v, Singhat Dalehand (2) 


(d) 13 N LR 81; 40 Ind, Oas. 393; A I R 1916 Naga 
1. 
(2) ATR1924 Nag, 152; 75 Ind. Cas, 548 
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it was held that the High Court (as the 
late Court of the Judicial Commicsioner, was 
in view of s. 24 of the General Clauses Act (X 
of 1897) bas no jurisdiction to order transfer 
of a suit to any Court subordina‘e to some 
other High Court or to another High Court 
in Britich India. Stanyon, A. J. ©., in bis 
learned and elaborate judgment Abu Bakar 
Abdul Rahiman & Co. v. Rambur (1), exe 
pressed the view that s. 24 of the Civil P. 
O. was exhaustive of the judicial power to 
transfer cuite, that s, 22 did nct confer ex- 
press power on the High Court to make the 
transfer. The learned Judge further observ- 
ed: 
“The Legislature has reached an impassee or cul-de- 
fac, and it has added sub-s. (3) for whatever it may 


be worth. To my mind, its value, for the purposes of 
procedure, is nil.” í 


With due deference to the learned Judge 
Ido not see my way to subscribe to his 
reasoning. Section 24 gives a general 
power of transfer, whereas s. 22 gives the 
power in particular cases contemplated in 
ss. 16 and 20. Section 22 must be read 
withs. 23cnly and not in conjunction with 
8. 24, Section 22 postulates that the plaintiff 
has an option to institute his suit in any 
one or more Courts. That means that the 
plaintiff has a right under the law to choose 
any one of the several Courts for securing 
his remedy. Section 24 on the other hand 
refers to suits which can be instituted in 
one Court only. When the High Oourt trans- 
fers under s. 24 a suit from one Oourt to 
another it confers onthe latter Court terri- 
torial jurisdiction which it dces not other- 
wise possess. The view propounded by 
Stanyon, A, J. O., in Abu Bakar Abdul 
Rahiman & Co.v Rambux (1),in respect of 
applications under sub-s. 3 of s. 23 cannot 
validily be applied to applications made 
under sub-ss. 1 and 2 of that section. The 
position may be elucidated by two illustra- 
tions, (1)a suit may be instituted in the 
Court in Seoner Tahsil and the Court in 
Katol Tahsil, both cê which are subordinate 
to the District Judge, or (2) it may be ine 
stituted in the Court in Wardha District or 
in the Court in Nagpur District, both of 
which are subordinate to the High Court, 
Nagpur. Applications for transfer in these 
cases will lie under sub-ss, 1 ahd 2 of s, 23 
respectively in the District Judge’s Court 
Nagpur and in the High Court Nagpur. If 
according to Stanyon, A.J, O., s. 22 does 
not empower the High Oourt to deal with 
applications under subss. 3 of s. 23, it must 
follow that it denies jurisdiction to the 
District Judge and the High Court also 
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in respect of applications made under sube 
s.1 and 2 respectively. It is evident that 
this line of reasoning leads toa conclusion 
that is startling and wholly untenable. The 
initial error, with due respect to Stanyon, 
A. J. C., lies in the assumption thats. 24 
alone gives power of transfer and s. 22 is 
impctent witbout the aid of s. 24. The “im- 
passe or the cul-de-sac’ conceived by the 
learned Judge arose because s. 22 was not 
regarded as giving the power of transfer. 
That section expressly says 

“any defendant . ...may......apply to have the suit 
transferred to another Court, and the Oourt......shall 
determine in which of the several Oourts having 
jurisdiction the zuit shall proceed.” ° 

These words unmistakably indicate the 
power of the Court to transfer so as to render 
recourse to 8. 24 unnecessary. If the Court 
is of opinion thatthe suit should more ap- 
propriately have been instituted in one out 
of several Courts, it has given power to 
determine which particular Oourt shall pro- 
ceed with the suit. Mere declaration is 
sufficient without any express order of trans» 
fer for the reason that the plaintiff has a 
right under thelaw to institute his suit in 
the other specified Court and that Oourt 
has jurisdiction to try it apart from any 
order of transfer, I am fortified in the 
view that I take by the decisions of other 
High Courts reported in Inayat Ullah Khan 
v. Nisar Ahmad Khan (3), Benarsi Das v. 
Kishori Lal (4) and Mohabar Rahman v. 
Abdur Rahim (3). 

In view of the importance of the question 
regarding the jurisdiction of the High Oourt 
Iam of opinion that it should be referred to 
a Bench for an authoritative pronouncement. 
The question is : 

“Has the High Court, as held in Abu Bakar Abdul 
Rahiman & Co. v. Rambuz (1), no jurisdiction to trans- 
fer a suit pending in a Court subordinate to it to any 


other High Oourt or a Court subordinate to such High 
Qourt ?” 


The case is submitted to the Hon'ble the 
Chief Justice for necessary orders. 


Opinion, 


Stone, C. J, and Bose, J.—(February 
10, 1939). The following question is referred, 
in Miscellaneous Civil Cases Nos, 183 of 
1937 and ¢5 of 1938, for the determination 
of the Bench : 

“Has the High Oourt, as held in Abu Bakar Abdul 
Rahiman & Co. v. Razebux (l), no jurisdiction to 
transfer a suit pending in Court subordinate to it to 
any other High Court ora Oourt subordinate to auch 
High Courl ?” : 

(3) 44 A 278; 65 Ind, Oas. 782; A I R 1922 AIL 
65; 20 A LIE 

(4) A I R 1923 Lah. 383; 72 Ind. Gas. 592. : 
Bae 48 O 53; 62 Ind. Oas. 115; AI R1921 Oal. 
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Before answering that question we wish 
to observe that in Abu. Bakar Abdul 
Rahiman &Co. v. Rambuz (1), the Court was 
not concerned with a transfer of a suit pen- 
ding in a Court subordinate to one High 
Court to a Court subordinate to another 
High Court, There the transfer sought was 
from a Court subordinate to the Judicial 
Oommissioner’s Court (that is to say, a High 
Oourt)to the Bombay High Court. There were, 
however, observations in the course of that 
case to the effect that, even were the trans- 
fer to a Court subordinate to another High 
Court, the transfer cculd not be ordered. 

The answer to the question depends very 
largely on the construction and understand» 
ing of four sections of the Civil P. O., that is 
to say £8.22, 23, 24 and 25. As we under- 
stand the matter the purposes of those see- 
tions are as follows : ` 

Section 22 and 23 are concerned with a 
case where a plaintif has the choice of two 
or more Courts in which he may properly 
institute a suit. They deal with the power 
of a defendant toapply to a Oourt to have 
the case transferred out of the Court in 
which it is filed to another Court. Those two 
sections contemplate three possibilities : (a) 
where the alternative Courts are subordinate 
to the same Appellate Court, (b) where 
they are subordinate to different Appellate 
Courts but to the same High Court, and 
(c) where they are subordinate to diffe- 
rent High Oourts. Thus the case where the 
alternative Courts (or any of them) are 
themselves High Courts is not expressly 
dealt with. Sections 24 and 25 are con- 
cerned with an entirely different kind of 
case, We are no longer concerned with 
the right in the defendant to apply 
to have transferred to one of alterna- 
tive possible Courts a suit which his 
opponent, the plaintiff, has filed in one of 
those possible alternative Courts. Those 
sections deal with other kinds of cases 
of transfer end are concerned with the 
power that is possessed by plaintiff or 
defendant. Those kinds of transfers are 
broken up into the two different cate- 
gories. The ona is dealt with by s. 24; the 
other by s. 25. The first category includes 
those cases where a transfer. is from a sube 
ordinate Court and the power of transfer 
in such a case is given to the High Oourt 


to which the Court is subordinate and it is . 


made clear that such High Oourt can 
only transfer to a Court subordinate to it, 
Section 25 is dealing with cases where the 
suit or matter is pending in a High Court 
presided over by a single Judge. When 
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any party for a reason indicated in s 25 
desires a transfer the transfer is obtained, 
if at all, by an order of the Governor- 
General-in-Counci] or now by order of 
the Provincial Govt. of the High Oourt 
in which the matter is pending. 

Although the question put raises a variety 
of points the matter out of which this 
question bas arisen is a matter falling 
within es. 22 and 23 and not within ss, 24 
or 25, and the circumstances are such that 
what- we are concerned with is a transfer 
from a subordinate Court subordinate to one 
High Court to a subordinate Court subordi- 
nate to another High Oourt. In Abu Bakar 
Abdul Rahiman & Co. v. Rambux (1) the 
facts were as above indicated: the learn- 
ed Judge who was hearing the applica- 
tion for transfer was concerned with a 
case of transfer from a subordinate Oourt. 
to a High Court. That case was followed 
in Topan Harji & Cc. v. Singhai Dalchand 
(2) which however was not a case falling 
within ss, 22 and 23 but one falling within 
s. 24, That is to say, it was not a case 
where a plaintiff having choice of Gourt A 
or B had proceeded in Court A and his 
opponent, the defendant, had applied to- 
have it transferred to Oourt B. It was a 
case in which the plaintiff had a right to 
bring his suit only in one Oourt prime 
facie and an effort was being made to 
get it into another Court. 

In our opinion in cases to which ss, 22 and 
23 apply the power to transfer is conferred 
by s. 22 and the forum to which the neces. 
sary application has to be made is provided 
by s. 23. It has been argued before us 
on the strength of Tula Ram v. Harjiwan 
Das (6) that the Court has only such powers 
as are conferred upon it by tke Civil P. 
O., in this matter at any rate, that the 
power to transfer a case is one that is 
either not possessed at all or must be 
given by the Code, that the Oode does 
give the power to the Court in s. 24 and to 
the Governor-General-in-Council or the 
Provincial Govt. in s. 25 but gives no 
power at all under ss. 22 and 23 which are 
therefore perfectly useless sections—per- 
fectly useless except that the Court to which 
the application for a transfer is made can 
solemnly determine which Court ought to 
try the case but can take no steps to get 
the case into the Court which it has 
determined is the proper Court to try the 
case. As to Tula Ram v. Harjiwan Das 
(6), which we observe from Mr. Desai's 
Point-noted Index of Cases is said to be 

(6) 5 A60, A WN 1882, 164. 
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followed in Inayat Ullah Khan v. Nisar 
Ahmad Khan (3), that was a case which 
arose under the old Oode, It decided that 
under the old Code there was no power to 
‘transfer conferred atall. In Inayat Ullah 
Khan v. Nisar Ahmad Khan (8) the case 
was, in fact, transferred and although the 
‘head note shows that Tula Ram v. Harjiwan 
Das (6) was followed it is reasonably plain 
from the result and from pp. 279 and 2&0* 
that it was'not. Since Tula Kam v. Harji- 
“wan Das (6) substantial changes have been 
made in the Code. Under the old Code in 
cases similar to those now covered by as. 22 
and 23 the policy pursued by the Legislature 
‘was to ccmpel the plaintiff to choose the 
better foram by giving power to the Court 
to stay proceedings in what the Oourt 
thought was the inferior forum. Thus the 
‘Court was given, by s. 20, power to stay. 
The plaintiff having a choice of OourtsA 
and B and having bis proceedings stayed in 
‘Court A would presumably then chocse 
‘Oourt B, orif he did not he would lose his 
tight of action. That appears to have 
been the scheme. That was dropped in the 
present Code and the reason why it was 
‘dropped, according to Sir Dinshah Mulla's 
Notes to s. 22 (Civil P. C., 10th edition), 
is because the powers of transfer in ss. 22 
to 24 are ample. Difficulties have been 
felt by Courts where the Court from which 
transfer is sought or the Court to which 
tranefer is desired is a High Court. The 
reason for that difficulty will be shown 
later. 

At the moment we are concerned with the 
argument that the Oourt has only those 
powers conferred upon it by the Oode and 
the power to transfer is not in express 
words conferred except in s. 24. In so far 
as the marginal note can be referred to for 
the purpcses of construction it is to be 
observed that the marginal note to s. 22 is 
as follows: “Power to transfer suits which 
may be instituted in more than one Court,” 
Although we place no reliance on this in 
arriving at the conclusion we do we observe 
that it tends in the same direction. 

The argument that no power to transfer 
is conferred by s. 22 is founded on 
the wording of the last two lines of 
the section because what the Oourt is 
there directed to do is to “determine in 
which of the several Courts having juris- 
diction the suit shall proceed.” The argu- 
ment runs thus: If there are two Courtg 
A-and B and the suit is in A and the 
defendant applies for a transfer to B the 

*Pages of 44 A.—{Ed,.} 
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Court that hears that application disposes 
of it by saying “we think it ought to proce- 
ed in B” and that is the end of the matter, 
It is still in A because it is not transferred 
to B. The Court has merely expressed a 
pious opinion or shown its preference as 
to tribunal, 

That, in our opinion, is contrary to the 
true construction of s, 22 because the words 
above quoted are merely the terminal 
words of that section which provides, in 
certain circumstances mentioned, for power 
in the defendant to “apply to have the suit 
transferred to another Court.” That appli- 
cation is disposed of by the Oourt to which 
itis made determining which of the Courts 
the suit shall proceed in, and we think, 
on the true construction, when it decides 
that the suit shall proceed in a Court other 
than that in which the plaintiff has proced- 
ed hitherto itsorder amounts to a transfer 
of the proceedings from that Court to the 
other Court, This is made the plainer when 
one looks at s.23 which is dealing with the 
various Courts to which the application for 
this transfer or, if the argument pressed 
before us issound, expression of opinion, is 
to be made. We have already indicated 
the various Courts. The material sub-section 
for our present purpose is subs. (3) 
because this is a case where the alterna» 
tive Courts as to one is one High Court's 
jurisdiction, as to another in another High 
Court's jurisdiction. Sub-s.3 provides: 

“Where such Courts are subordinate to different 
High Courts, the application shall be made to the 
High Court within the local limits of whose juris- 


diction the Oourt in which the suit is brought is 
situate.” 


The suit is broughtin a Court subordinate 
to the High Oourt of Nagpur. The transe 
fer is sought to a Court subordinate to the 
High Oourt of Calcutta. The application 
has been made to this Court, and we have 
very little difficulty in answering the ques-\ 
tion referred to us in the negative. That 
is to say, the High Court has jurisdiction 
to transfer a suit pending in a Oourt sub- 
ordinate to it to a Court subordinate to 
another High Court. 

That leaves outstanding the other branch 
of the question put as to whether the High 
Court has jurisdiction to transfer a suit 
pending in a Uourt subordinate to ittoa 
High Oourt. That isa much more debatable 
question. It would appear to be a case 
omitted from s. 23. It is also, we observe, a 
hypothetical case which does not arise on 
the facts. Naturally we have accordingly 
not been pressed, as much as we should 
have been pressed had it been necessary, 
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to decide this point one way or the other 
for the purposes of the present cass and we 
feel it would be better to answer that ques- 
tion when it arises on the facts of the case 
to be dispcsed of. ; 

We would observe, however, that in two 
cases, one a Full Bench decision of the 
Rangoon High Court and the other a Bench 
decisign of the Allahabad High Court, 
Ramaswamy Chettyar v. V. T. Chettyar 
Firm (7) and Yuvraj Datt Singh v. Tej 
Datt Singh (8), respectively, even in such 
a case, a transfer has been ordered; the 
Court proceeding under its inherent powers. 
On the other Hand in Pragji Soorji & Co. v. 
Kalu Mal Shori Mal & Co. (9), the Court 
declined to transfer to a High Court from a 
Court subordinate to a High Court for 
reasons similar to those ta be found in 
Abu Baker Abdul Rahiman & Co, v. Ram- 
bug (1). 

The reference is answered accordingly. 


i ORDER 
Niyogi, J.—(April 4, 1939). — The facts 
are already stated in my order, dated 
‘October 8, 1938, whereby the question of 


law as to the High Oourt’s power to transfer” 


was referred to the Division Bench. It 
has recorded its opinion against the view 
taken in Abu Bakar Abdul Rahiman & Co. 
v. Rambux (1), which must therefore be 
understood to have been overruled. [t is 
now clear that the High Court has power 
to order transfer as prayed for by the 
applicant. 


Now the question is whether it is er- 


pedient to order transfer of the suit. The 


grounds which were strenuously pressed in 


c 


the argument were that the real cause of 
action, viz, the actual payment on the 
hundi, arose at Calcutta, that the payment 
was made in accordance with the special 
mercantile custom obtaining in Calcutta, 
that the account books and other documents 
were at Oalcutta and that the bulk of the 
important witnesses were residents of 
Calcutta and that it would be highly incon- 
venient for the defendant to conduct his 
defence properly at Nagpur and make it 
intelligible to the Qourt. The convenience 
of the parties is indeed a factor which 
enters into consideration, but it is obvious 
that the convenience of both parties have 
to be weighed and the matter must ulti- 
mately turn on the balance of convenience. 


(7) 12 R 548; 151 Ind. Oas. 573; AIR 1934 Rang. 
265; 7 R Rang. 88 (F B), 

(8) 56 A 201; 147 Ind. Oas. 513; A I R 1934 All. 
14; (1933) A L J 1507; 6 R A 496. 

(9) 69 Ind, Cas. 772; A I R 1924 Lah. 306, 
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It must in the first instance be observed 
that the plaintiff is the dominus litis 
and it cannot and has not been 
denied that he had the right to institute 
his suit in Nagpur. It must therefore 
be seen whether the consideration of cone 
venience are so overwhelming on the side 
of the defendant as to override the claims 
of right. That the cause of action partly 
occurred at Calcutta is a neutral factor and 
it must therefore be left out of account. 
It may be that the mercantile custom at 
Calcutta differs in some respects from that 
obtaining in Nagpur or elsewhere, but 
there is nothing in it so abstruse or 
mysterious as to make it incomprehen- 
sible to any but a Calcutta Judge. As to 
the production of the account books in 
Court, I do not apprehend any difficulty, 
The defendant has only to file copies of 
extracts from his khata and roz and prove 
the entries in Court. That is more or less 
a formal proof. The hundi registration 
book may be required to be filed. But the 
account books and that book are nct so 
bulky as to cause undue difficulty in trans- 
porting them to Nagpur. The oral evidence 
will no doubt have to be recorded through 
a Commissioner but there is nothing in the 
nature of the witnesses or their evidence 
to invest their demeanour with importance. 
The observations made in Powell & Wife v. 
Streatham Manor Nursing Home (10) have 
no bearing on this case. On the facts of 
this case I am unable to persuade myself 
that any extraordinary hardship or grave 
inconvenience is likely to accrue to the 
defendant tothe extent of hampering him 
in his defence. On the other hand the trial 
at Calcutta is calculated to involve the 
plaintiff in heavier expense, 

In the course of the argument reference 
was made to numerous decided cases which 
I have perused carefully. They can render 
but little assistance when the matter has 
to be determined on the peculiar facts of 
this particular case. 


The application for transfer is dismissed 
with costs. Pleader’s fee Rs, 25. 


D. Application dismissed. 


. (10) (1935) A O 243; 104 L J K B 304;152L T 
563; 79 S J 179; 51 T L R 289. 
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OUDH CHIEF COURT 
Second Civil Appeal No. 286 of 1937 
August 19, 1940 
Z1a-UL Hasan AND YORKE, JJ. 
BITHAL DASS—Ptaintirr—A PPELLANT 
4 versus 
Mst. IQBAL-UN-NISA AND ANOTHER— 
DEFEN DANTS— RESPONDENTS 

Transfer of Property Act (IV of 1882), ss, 107, 117 
~—Lease—Agriculiural or non-agricultural—Criterion 
~~Lease—DLessce seeking possession—Person in posses- 
sion, if can question title of leasor and lessee, 

The criterion for distinguishing between a lease for 
agricultural purposes and one not for agricultural 
purposes is whether the primary object of the transac- 
tion is agriculture. 
lease, is not agriculture, the leage must be treated as 
not an agricultural lease, even when the lease pro- 
vides for the right of the lessor to eject tenants and 
cultivate kkudtasht himself. 95 Ind. Oas. 1048 (4), 
relied on. 164 Ind. Oas. 830 (1), Jang Bahadur Singh 
v. Ehsan Ali (2), 127 Ind. Oas. 749 (8) and 173 Ind. 
Cas. 540 (5), referred to. [p. 445, col. 2.] 

A lessee seeking to get possession under his lease 
must prove both the titleof his lessor and his own 
title under the lease. It is competent, for a per- 
son in actual possession to dispute either the title 
of the lessor or of the lessee ander his own lease or 
both. 144 Ind. Cas, 433 (6) and Bhagwat Dayal Singh 
v. Debi Dayal Sahu (7), distinguished. 35 Ind, Oas. 
455 (8), referred to. [p. 446, col. 2] ` 


S.C, A against the order of the District 
Judge of Lucknow, dated March 15, 1937. 


Mr, D. P. Khare, for the Appellant. 


Messrs, Anwarul Hasan and S, M. Yusuf, 
for Respondent No. 1. 
Mr. S. U. Mehdi, for Respondent No, 2. 


Judgment.—This second appeal against 
the judgment of the District Judge of Luck- 
now upholding the decree of the Sessions 
and Oivil Judge, Lucknow, arises out of the 
following circumstances : 

One Jafar Husain owned the village of 
Shahpur Manjhgawan in the Lucknow Dis- 
trict and also 14 shops in Lucknow. He 
died leaving a widow Mst. Nazir-un-nisa 
and acon the respcndent Hasan Moham- 
mad Azhar Mani alias Dr. Mani Saheb, 
husband of the respondent No. 2, Mst. 
Iqbal-un-nise. After the death of Jafar 
Husain it is said that there was a dispute 
between his widow and his son which was 
terminated by a compromise under which 
the widow was to remain in possession of 
Jafar Husain’s property for her lifetime 
and thereafter the son would come into pos- 
session of it. The widow Mst. Nazir-un-nisa 
died on December 3, 1933. On February 
26, 1934, the son Dr. Mani Saheb executed 
a lease for 10 years in favour of the plaint- 
if appellant Bithal Das in respect of the 
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whole of the property of his father Jafar - 
Husain taking as nazrana or premium for 
execution of the deed asumof Rs. 1,000 
and receiving an annual rent. This lease 


“was signed by the lessor but not by the 


lessee as required by s. 107 of the T. P. Act. 
It appears that after the death in 1933 
of Mst. Nazir-un-nisa, widow of Jafar 
Husain, a report was made by the yillage — 
patwart for mutation, and it was stated 
that Dr, Mani was in possession. Mst. Iqbal- 
unsnisa filed an objection in the mutation 
Court contending that in her mother-ins 
law's lifetime an oral gift had been made 
by her mother-in-law and “her husband 
gifting the whole of the property of Jafar ` 
Husain to herin lieu of dower. This ples 
found favour with the mutation Court 
which ordered mutation in favour of Mst, 
Tqbal-un-nisa. As a result on July 30, 1838, 
Bithal Das, having failed to obtain posses- 
sion under his lease, instituted a suit for 
Possossion and mesne profits against Mst. 
Iqbal-un-niga and claimed in the alternative. 
against his lessor a decree for recovery of ~- 
Rs, 1,000 nazrana paid for the lease with 
Rs. 320 interest by way of damages. 
Speaking broadly the defences taken by 
Mst. Iqbal-un-nisa were (1) that the pro» 
perty had been gifted to her long before 
the execution of the lease and that the 
plaintifi’s lessor had therefore no authority 
to execute a lease in favour of the lessee, 
(2) that the lease was void under the pro» 
visions of s, 107 of the T. P. Act as not 
having been signed by both the lessor and 
the lessee. The reply to this latter point 
urged on behalfof the plaintiff was that 
the lease was one for agricultural purposes ` 
and therefore governed by s. 117 of the 


.T. P. Act which provides that “none of the 


provisions of this Chapter’ (that is includ- 
ing s. 107) “apply to leases for agricultural 
purposes.” Jt appears that the plaintiff led 
evidence in support of his claim, the defend- 
ant No. 1 Dr. Mani Saheb put in no defence 
and the claim in the alternative was dece 
reed against him ex parte. Defendant No. 2 
apparently did not lead evidence butit is 
possible that this was so because it was 
decided to fall back on the legal plea. It 
would appear from the judgment of the 
trial Oourt that issue No.7 relating to the 


‘application of s. 107 of the T. P. Act was 


really treated asa preliminary issue, and 

as it was decided in favour of the defendant, 

that concluded the whole case which was 

accordingly dismissed. ai 
Before the learned District Judge it was 

contended ‘first that s, 107 of the T. P. Act 


1340 


- was not applicable to the lease in question 
because it was a lease for agricultural puar- 
poses, but this contention was overruled, 
‘The learned District Judge also held that 

~ as the defendant No. 2 was in possession 
under a mutation order, she had an interest 
inthe land and was competent to defend 
her title by relying on the provisions of 

<8. 107 of the T.. P. Act, 
Only two points have been argued before 
us. In the first place itis contended that 
the lease given by the defendant No. 1 to 


the plaintiff is a lease for agricultural | 


purposes and therefore not governed by the 
provisions of s’ 107 of the T. P. Act, Learn- 
` ed Counsel for the appellant has referred 
us to a number of cases. Shiam Sundar Lal, 
Lalav.Chootey Lal, (1936 O. W. N. 757) (1), 
Jang Bahadur Singh v. Ehsan Ali, (5 O.C. 
222) (2) and Raja Satya Niranjan Chakra- 
varty V, Surajubala Debi (A. I. R. 1930 P, 
0. 13) (3), are all cases in which what was 
granted was a lease for the realisation of 
rent from cultivating tenants and in all 
- these cases ib, was held that they were not 
leases for agricultural purposes and were 
governed by the provisions of the T. P. 
Act. Learned Counsel contends that al- 
though in the preeent case the lease, speak- 
ing generally, is a lease of the right to 
make collections, it goes so much further 
by making a provision for the ejectment 
of tenants and the doing of khudkasht 
cultivation by the lease himself, thatit is 
to be construed asa lease for agricultural 
purposes, On the other hand learned Coun- 
sel forthe respondent has been able to 
show us by reference to a certified copy 
_ thatin the case reported in 1936 O. W. N., 
757 (1), the lease in question contained a 
similar provision. Prima facie therefore 
the decision arrived atin that case is one 
which is applicable to the present case also. 
In Ballabh Das v. Murat Narain .Singh, 
(1. L. R. 48 All, 385 (4), which learned 
Counsel for the respondent concedes to be 
the leading case on the subject, “an entire 
village was leased in perpetuity for the 
`~ consideration of a premium and a yearly 
© rent" (as in the present case), 
“There was nothing to indicate that the lessee 
was expected to cultivate any of the land in the 


village himself, nor any covenant restraining the 
transfer of his interest: Held son a construction of 


(1) 1936 O W N 757; 164 Ind. Cas. 830; 9 RO 98; 
1936 O L R 509; 1936 R D 403; A I R 1937 Oudh 


151. 
(2) 500 222, 
(3) AIR 1930P O 13; 127 Ind. Oas. 749; 33 OW 
<N t65; 31 L W 118; Ind. Rul. (1930) P O 365(P 0). 
(4) 48 A 385; 95 Ind. Oas, 1048; 24 A L J 489 L R7 
A 113 and 305 Rev; A I R 1926 All. 432. 
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the document that s. 20 of the Agra Ten, Act, 1901 
did not apply and that it was competent to the 
lessee to make a valid mortgage of his rights under 
the lease.” 

The section of the T. P, Act in question 
in that case was nots, 107 but s. 103 (j) 
under which a lessee is entitled to transfer 
absolutely or by way of mortgage or sub- 
lease the thole or any part of his interest 
in the property unless the right is clearly 
not transferable, Under s. 117 that provis 
sion would be inapplicable to leases for 
agricultaral purposes unless notified by the 
Govt. The lease in question in that case 
was on similar lines to the one which is in 
question in the present cass. One learned 
Judge remarked that the lease read asa 
whole showed that the zemindar put the 
lessee in the same position as he himself 
occupied except in a few minor mate 
ters, and that would be a very good 
description of the lease in question 
in the present cases. Learned Counsel for 
the appellant has, however sought to dise 
tinguish this case on the ground of one 
small difference. In the judgment of 
Sulaiman, J., it is remarked, 

“Although the power of the lessee is described in 
detail, there is no express mention that he is to 
cultivate the lands himself. No doubt such power 
would be implied, but the point is that there is 
no express mention of any intention on the part of 
the lessee to cultivate the land himself.” 

Learned Counsel infers that if there had 
been any express menticn of the right of 
the thekadar to eject tenants and cultivate 
khudkasht himself, Sulaiman, J. would have 
regarded this as a lease for agricultural 
purposes, We do not think that Sulaiman, J. 
regsrded this as the crucial point or even a 
crucial point, He remarks later, 

“Reading the lease as a whole, therefore, it is 
impossible to say that the primary object of this 


. transaction was agriculture, that is to say, that the 


entire village was let out to Kalka Prasad Singh for 
the purposes of cultivation or other agricultural pur- 
poses.” 

That is to say Sulaiman, J. lays down 
that the criterion for distinguishing between 
a lease for agricultural purposes and one 
not for agricultural purposes is whether 
the primary object of the transaction is 
agriculture, This criterion was stated even 
more plainly by Mukerji, J. who remarked, 

“Where the primary object of the lease, as in this 
ease, is not agriculture, the lease must be treated as 
not an agricultural lease.” 

Learned Counsel has also referred to 
Munshi Alauddin Ahammad Choudhury v. 
Tomizuddin Ahammed (41 O. W.N., 1001) 
(5) but we do not think this case helps 

(5) 410 W N 1001; 173 Ind. Cas. 540; AIR 1937 
vue IL BR (1937) 2 Oal. 631; 10R O 535;68C L 
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him at all. It was held that the true test 
for determining whether a lease for col- 
lection of rents does or does not come under 
the Ben, Ten. Act, is not whether the 
lands comprised io it are or are not agri- 
cultural lands, but whether or not the lette 
ing was for agricultural purposes. In that 
case, a8 in the present case, there was no 
provision that the lessee was required or 
expected to bring any land into cultivation, 
and all that was given to him was a power 
to get “khas" possession which apparently 
would be much the same thing as ejecting 
tenants and taking land into cultivation 
as khudkasht. 

In our opinion there is not the slightest 
doubt that the criterion which is applicable 
is that which is stated in the Allahabad 
ease referred to above. Applying that cri- 
terion tothis lease, even so far as itisa 
lease of the village of Shahpur Majhgawan, 
the lease could not be held to be for agri- 
cultural purposes. 

We might add that the combination of a 
lease of shops in Lucknow with a lease of 
zemindari rights, rather than cultivatory 
rights, in village Shahpur Majhgawan 
makes it absolutely clear that this was not 
a lease for agricultural purposes, It there- 
fore falls within the mischief of s, 107 of 
the T. P. Act and has rightly been held 
to beinvalid. We would go further and 
say that in our opinion this lease was really 
void ab initio. 

The second point which has been taken 
is that the respondent Mst. Iqbal-un-nisa was 
not entitled in law to question the validity 
of the lease. It is contended that so far 
as the lease is concerned, she is a third 
party and that as the lease was never ques- 
tioned by the lessor, she is not entitled to 
question it, and it is argued that she could 
resist the plaintifi’s claim by proving her 
own title. Reliance was placed for this 
contention on Zamin Ali v. Azizunnisa 
(A, I. R. 1933 All, 329) (6) in which it was 
held that “persons who are not parties to a 
sale deed have no locus standi to challenge 
the consideration of the sale deed. That deci- 
sion is founded on the decision of their Lord- 
ships of the Privy Council in Bhagwat Dayal 
Singh v. Debi Dayal Sahu (I. L.R. 35 
Oal., 420) (7). In that case a third party 
contended that a certain transaction of 
assigoment was an unfair and unconscion- 


(6) AI R 1983 All, 329; 144 Ind, Oas. 4383; (1933) 
Ag J 483; Ind, Rul, (1933) All, 432; 55 A 
2 


D) 35 O 420; 35I A 485 A LJ 184; 10 Bom. LR 
230; 12 O W. N 393; 7 O L J 335; 18M L J 100;3 M L 
T 344; 14 Bur. LR49(P 0). 
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able bargain for an inadequate price. That: - 
was not a casein which the assignor was 
seeking to repudiate the assignment, and in 
fact on the contrary the assignor was sup: 
porting the assignee as a plaintiff in the 
suit. It was held that the question was one 
between the assignor and the assignee and 
the attack upon the title of the assignee on 
any such ground must fail. It seemg to us , 
that in neither of these cases was it held 
thata third party was not entitled to chal- 
lenge the genuine nature of the sale dead 
or deed of assignment, that isto say to 
allege that it was fictitious, and such a 
challenge by a third person in possession of 
the property was permitted in the case of 
Kumarappan Chettiar v, Narayanan 
Chettiar (35 Ind, Oas. 455) (8), The position 
in the present case is that the plaintiff seek- 
ing to get possession under his lease must 
prove both the title of his lessor and his 
own title under the lease. It was competent, 
in our opinion, for Mst. Iqbal-un-nisa as. 
the person in actual possession to dispute 
either the title of the lessor or the plaintiff's 
title under his own leass or both, 

The learned District Judge, in our opinion 
rightly held that it was open to the respone 
dent Mst. Iqbal-un-nisa to rely upon the 
invalidity of the lease. The plaintiff’s suit 
was rightly dismissed by the trial Court 
and his appeal rightly thrown out by the 
learned District Judge. This appeal is 
entirely without force and is dismiesed with 
costs accordingly. 

S Appeal dismissed. 
(8) 35 Ind, Qas. 455; A I R 1917 Mad. 492, 


CALCUTTA HIGH COURT 
Civil Rule No, 949 of 1939 
December 5, 1939 
EnGLEY, J. : 
DEBENDRA NATH MAJHI AND ANOTHER — 
PETITIONERS 


versus 
SARAT OHANDRA NAYAK AND OTAERS 
— OPPOSITE PARTY 

Bengal Tenancy Act (VIII of 1885), ss. 18, 26-G— 
Nishkar holding rent-free in perpetuity is governed. 
by 8. 18—S. 26-G does not apply. 

A nishkar holding rent-free in perpetuity is 
governed bys, 18, Ben. Ten. Act and therefore the 
provisions of s, 26-G do not apply. 

O. Rule for setting aside the order of the 
Munsif, Third Court, Bankura, dated April 
1, 1939. 

Mr. Purusottam Chatterji, for the Peti- 
tioners. 

Mr. Nripendra Chandra Das and Dha- 
ramadas Set, for Oppposite Party. 
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qe *seshkear and it was on this basis 
cot’ vgaget ransaction took place, 
wod Advocate for the petitioner con- 
ae st anishkar holding should be re- 
garu as being governed by s, 18, Ben. Ten. 
Act, and I consider that there is great force in 
this contention, In the case with which we 
are now dealing, it was apparently admitted 
by the mortgagors that their holding was a 
nishkar holding and rent-free in perpetuity. 
Ina case of this sort there is tomy mind 
no essential difference between a holding 
at arate of rent fixed in perpetuity and an 
ordinary nishkar holding, because in the 
latter case the rent which has been fixed in 
perpetuity is nil. It is provided by subss.(2) 
of s. 18, Ben. Ten. Act, that certain provi- 
sions of the Act including s. 26-G shall not 
apply to ryots holding at fixed rates, even 
although such ryots have right of occu- 
pancy inthe lands of their holdings. The 
mortgagors appear to have had o2cupancy 
tights in the holdings which are the sub- 
ject-matter of this case and they must also 
be taken to be governed by s. 18, Ben, Ten. 
Act, This being the case, I must hold that 
the provisions of s. 2¢¢G, Ben. Ten. Act, 
do not apply and it follows that the order 
made by the learned Munsif, dated April 
1, 1939, must be set aside. Thisruleis ac- 
cordingly made absolute with eccsts. The 
hearing fee is assessed at one gold mohur, 
B. Rule made absolute. 


SIND JUDICIAL COMMISSIONER'S 
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Criminal Revision Application No. 331 
of 1939 
February 6, 1940 
Davis, J. O. AND WESTON, J. 
MAHOMED RAMZAN KHAN MAHOMED 
—APPLIOANT 
versus 
EMPEROR—Obpposits Party 
Bombay District Police Act (IV of 1890), s. 38 (2) 
(c)— Scope and applicability — It applies where 
offence does not relate to any breach of duty by Police 
Officer as such but which may be committed by member 
of public. N 
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The scope and purpose of s. 36 (2)(c), Bom. District 
Police Act, is clearly limited to offences committed by 


i _Police Officers as such, It cannot apply and is not 


jatended to appty to a oase where the offence 
committed or rather alleged to have been cəm- 
mitted, does not relate to any breach of duty by a 
Police Officer as such but which is an offence 
which may be committed by a member of the 
public. 

Or. R. A’pp. for the quashing of proceeding, 

Mr. Syed M. Aslam, forthe Applicant. 

Mr. Partabrui D. Punwani, Advocate- 
General, for the Orown. 

Davis, J. G.—This is an application in 

.Tevision asking us to quash proceedings 
pending in the Oourt of the First Class 
Magistrate, Tatta, under s. 36 (2) (c), Bom. 
District Police Act, against a Head Con- 
stable, on the ground that he had enticed 
away a woman employed as a sweeper in 
the Police Lines and has thus committed 
an offence under s. 36 (2)(c), Bom. District 
Police Act. It is argued before us thats.. 
36 (2) (c) Bom. District Police Act, cannot 
apply to a case such as this where the 
Head Constable has committed an offance 
punishable under the I, P. O., punishable 
in his case asin the case of other offenders 
in the ordinary course under the ordinary 
criminal law. It does appear that a come 
plaint nnder s, 498,I. P. O., had been brought 
against the Head Constable and this has 
been dismissed owing to absence of the 
complainant; and a case cf an offence under 
s. 498, I. P, O., is one of those offences 
which the law regards primarily as bete 
ween husbands and wives, and the come 
plaint of such an offence must ordinarily 
be made by the husband himself: ands. 
36 (2) (c), Bom. District Police Act, is not, 
we think, designed to deal with offences of 
this nature in any other way. Section 36 
relates primarily to offences committed by 
rolice Officers as such; for instance sub-s, 
2 reads as follows: 

(2) Any Police Officer who is guilty of........ or, 
resigns hia office or withdraws himself from the 
duties thereof in contravention of s. 34, or is guilty 
of any wilful breach or neglect of any provision 
of law or of any rule order which, as such Police 
Officer, it is his duty to observe or obey;” 


and it is under this clause that the present 
charge against the Head Oonstable is 
brought, But we think that the scope and 
purpose of the section is clearly limited to 
offences commitied by Police Officers as 
such; for instance, we think if the mate- 
-rial words in cl. (c) be read as follows:— 
‘which, as such Police Officer, it is his duty 
specially to observe or obey’, it would be 
clear that this clause could not apply and 
is not intended to apply to a case such as 
the present, where the offence committed 
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‘or rather alleged to have been committed, 
does not relate to any breach of duty -by a 
Police Officer as such but which is an offence 
which may be committed by a member of 
the public. We think, therefore, that this 
application must be allowed and the pro- 
ceedings quashed. We order accordingly. 
8. Application dllowed. 


CALCUTTA HIGH COURT 
Oriminal Revision No, 12 of 1940 
April 16, 1940 
DERBYSHIRE, O. J. AND BARTLEY, J. 
SASHI BHUSAN DE SARKAR AND ANOTHER 
—~ACOUSED—PETITIONBRS 
versus 
FUL KHAN-—OOMPLAINANT— 
Opposite PARTY. 

Bengal Agricultural Debtors Act (VII of 1936), 
aa. 40, 54 (a)—Debt settlement tribunals are not Courts 
‘within meaning of s. 195, Criminal Procedure Code 
(Act V of 1898), or ordinary meaning of word—Scope 
of s. 54 —Production before tribunal, of mortgaged 
-documents falsely endorsed as to re-payments—Ojfence 
is of more serious nature than ‘set out in s. 54 (a) 
and comes under Penal Code —Sanction of Collector 
for prosecution is not necessary. | 

Debt settlement tribunals set up under Ben, Agri. 
Debtors Act are notintended to do justice according 
to law between debtor and creditor; they are intended 
to adjust the debt according to the debtor’s ability to 
pay. They are not Courts as defined in s. 195, 
Criminal P. O., nor are they Courts within the 
ordinary meaning of the word, as a Court is a place 
where justice isjudicially ministered. 188 Ind, Cas, 
686 (1), relied on. : P 

Section 51, Ben. Agri. Debtors Act, creates certain 
offences which are not included in the I. P. O. which 
may be committed by persons who go before Debt 
Settlement Boards and, whilst purporting to con- 
formto the procedure there, attempt to deceive the 
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Boards. The production before the appellate tri-' 


bunal of mortgaged documents falsely endorsed as to 
‘the repayments is something more than the offence set 
out in s. 54 (a), Itisanofienceofa more serious and 
general nature coming under the I. P.O. Consequently, 
the permission of the Collector to commence prosecu- 
tion in such an offence is not necessary. 
Messrs. Rama Prosad Mukherjee and 
Mohit Kumar Chatterjee, for the Petitioners. 
Mr. Lalit Mohan Sanyal, for the Crown, 
Mr. Nurul Momen, for the Opposite Party. 
Derbyshire, C. J.—The applicants who 
have obtained this Rule Nisi desire their 
prosecution for forgery and cheating to be 
‘quashed on the ground that it isin contra- 
vention of the provisions of s. 195, Orimi- 
nal P. ©., and also s. 54, Ben. Agri. De- 
btors Act. A prosecution for forgery where 
a document hes been used in Oourt can 
only be started on the complaint of that 
Court or one to which it is subordinate by 
reason of s. 195, Criminal P. O. Is the tri- 
bunal in this case a Oouri? He is the 
Appellate Officerset up unders. 40, Ben. 
Agri, Deptors Act who has functions similar 
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are not Courts as defined in s. 195, Ori 
nal P. O. Are they Courts within the crdi- 
nary meaning of the words? : 

‘There is an old definition and yet a come 
prehensive one by a great authority; it is 
that of Sir Edward Ooke in his treatise 
Coke on Littleton 58-a where he saya“a >° 
Court is aplace where justice is judicially 
ministered”. The functions of the debt sete 
tlement tribunals in the first instance or on 
appeal, however admirable their purpose, 
do not come within that wide definition. 
They are not Courts; they are what their 
names indicate, debt settlement tribunals. 

A similar conclusion in the case of Debt 
Settlement Boards as tribunals of first . 
instance was reached bya Division Bench ` 
of this Court consisting of Khundkar and 
Edgley, JJ., on March 1, 1940, in Bari 
Charan Kundu v. Kaushi Charan Dey (1). 

It was next said that the production 
before the appellate tribunal of mortgaged* - 
documents falsely endorsed as to the repay- -~ 
ments comes within s. 54 (a; Ben. Agri.. 
Debtors Act, namely, intentionally making” 

a false statementia writing. The produc- 
tion of that document, if it was a false 
document, before the tribunal fraudulently 
or dishonestly, was something more than 
the offence set out ins, 54 (a). Section 54 
creates certain offences which are not in- 
cluded in the I. P. C., which may be 
committed by persons who go before Debt 
Settlement Boards and, whilst purporting to 
conform to the procedure there, attempt 
to deceive the Boards. The offences alleged 
here are something beyond that ; they are ° 
offences of a more serious and general 
nature coming under the I.P. O. Oon» 
sequently, the permission of the Coilec- 
tor to commence prosecution in such an 
offence is not necessary, The result is that 
the Rule is discharged. 

Bartley, J.—I agree. 

8. Rule discharged. 

(1) 44 O W N 530; 188 Ind. Oas., 686; A IR 1940 
Gal Fa 41 Or. L J 662; 13R O 44; IL R 1910) 2° 
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PATNA HIGH COURT 
Appeals Nos. 247 and 24% of 1939 
February 15, 1940 
ROWLAND AND Onatresst, JJ. 
PRABHU RAM AND oragers—ApPELLANTS 
versus A 

KAMESHWAR PRASAD SINGH BAHA- 

DUR-—RESPONDENT 

Transfer of Property Act (IV of 1882), sa. 60, 82— 
A and B each eight annas co-sharers in tenure—A 
morigaging his share to landlord—Landlord obtaining 
mortgage-decree against shareof A and also obtaining 
rent decrees against A and his co-sharer B—In egz- 
ecution of mortgage decree landlord putting up share 
of A to sale and notifying that properties were being 
sold subject to’charge of rent decree—Lanclord pur- 
chasing eight annas share of A and then applying for 
execution of rent decree—Rent decree held should 
mie to have been satisfied to extent of one- 

alf. 

A was an eight annas co-sharer in a tenure. He 
mortgaged his interest to the landlord who obtained 
a mortgage decree against that half share. He also 
obtained rent decrees against A and his co-sharer 
B for the rent of the entiretenure. When he executed 
his mortgage decree he put up the share of A to sale 
notified at the time of the sale that the properties 
were being sold subject to a charge for rent under the 
rent decrees. The decree-holder himself became the 
purchaser of that eight annas share. Thereafter he 
applied to execute the rent decrees against the half 
share of B for the full amount of the decrees : 

Held, that the whole amount of the rent charge 
having been notified in the sale proclamation the 
result was not that the whole liability passed to the 
property auction-purchased so asto relieve the other 
property from liability. The rent decree should be 
deemed to have been satisfied to the extent of one- 
half. But ifthe whole charge is enforced against 
either of the properties the holder of that property 
would have the right of contribution to the extent 
of half against the holder of the other property, 


As. from the appellate order of the Sub» 
Judge, Monghyr, dated May 31, 1939. 


Messrs. S. M. Mullick, Sarjoo Prasad and 
R. K. Sahay, for the Appellants. 
Mr, R. Misra, for the Respondents. 


Rowland, J.—The appellants are eight 
annas co-sharers in a tenure of which the 


' other eights annas co-sharers mortgaged 
their interest to the landlord of the tenure. 


<7 


The landlord obtained a mortgage decree 
against that half share. He also obtained 
rent decrees against the appellants and 
their co-sharers for the rent of the entire 
tenure and when he executed his mortgage 
decree, he put up the half share of his 
morigagors to sale and notified at the time 
of the sale that the properties were being 
sold subject toa charge for rent under four 
decrees. The amount of the charge was 
stated to be Rs. 7,780-15-14.. The decree- 
holder himself became the purchaser of that 
eight annas share. Thereafter he applied 
to execute the rent decree against the half 
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share of the appellants for the full amount 
of the decrees, An objection was taken 
that by the sale of the other half share in 
execution of the decreesholder’s own mart- 
gage decree, the entire rent charge had 
been satisfied and execution could not pro- 
ceed, The Munsif dismissed the objection 
holding that the rent decree had not been 
Batisfied or the charge extinguished, On 
appeal, the Subordinate Judge has held 
that the rent decree should be deemed to 
have been satisfied to the extent of one-half, 
because the decree-holder had purchased 
half of the tenure with notice of the encum- 
brance of the rent decrees from which 
decision which governed two execution 
cases, appeals have been presenied by the 
judgment-debtors claiming that the decrees 
should be considered to be fully satisied 
and cross-objections by the decree-holder 
claiming that he should be permitted to 
execute his decrees for the entire amount. 

In the appeal reliance is placed on the 
Full Bench decision of this Court in Nri- 
pendra Nath v, Kuldip Misra (Ql), It was 
there held that when in a sale proclamation 
it was notified that the arrears of rent for 
subsequent years were an incumbrance, the 
result would be that the suction-purchaser 
purchased the holding the subject to the 
incumbrance, It was held further that a 
landlord auction-purchaser was in no better 
position than a stranger purchaser and 
therefore he was debarred from bringing a 
suit for rent for the years of which the rent 
was stated to be a charge on the holding. 


- That decision follows a decision of the 


Calcutta High Oourt in Sailoja Prosad v. 
Gyani Das (2), where it was held that a 
landlord, who purchases the defaulting 
tenure in execution of his money decree 
subject torent charge, cannot execute his 
decree for rent as the judgment debt in his 
favour for rent is extinguished. The prin» 
ciple on which these decisions proceed was 
laid down in an earlier decisions of the 
Oaleutta High Courtin Haradhan Chattoraj 
v. Kartik Chandra (3), the effect of which 
is that where a tenure or holding is pur- 
chased subject to the notification of its 
liability to arrears the purchaser will be 
liable for the arrears in question and to hold 
otherwise would be to make him a gainer at 
the expense of the defaulting tenant, be- 
cauce the bidding at the sale may be pre- 
sumed to be affected by the nodtification. 


(1) 17 Pat, 694; 178 Ind. Oas. 10; A I R 1938 Pat, 545; 
19 P LT 723; 5 B R 68; 11 R P 222 (F B). 

(2)18 O LJ 29; 16 Ind. Oas, 355. 

(3) 60 W N87. . 
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All these however were cases in which the 
entire tenancy was sold up and the case 
before us was where the auction-purchase 
was of half the property only. To decide 
the rights of the parties in such a case, we 
shall have to go beyond the Ten. Act 
and consider the principles applicable in the 
case of mortgages where the mortgagee has 
acquired a part of the mortgaged property. 
The principles applicable can be deduced 
from ss. 60 and 82, T. P. Act. The rule 
incthe last portion of s. 60 recognizes the 
‘tight of a person interested in a share of 
the mortgaged property to redeem his own 
share on payment of a proportionate part 
of the amount remaining due on the mort- 
gage when the mortgagee has acquired the 
share of another mortgagor; and in s. 82 
it is laid down that where property subject 
to a mortgage belongs to two or more 
persons having distinct and separate rights 
of ownership therein, the different shares in 
or parts of such property owned by such 
persons are liable to contribute rateably 
to the debt. The efect of the purchase by 
a mortgagee of a part of the mortgaged 
property has been considered in a series 
of cases. In Lakhmidas Ramdas v. Jamna- 
das Shankarlal (4) the Bombay High Court 
said: When the plaintiff purchased the 
equity of redemption in the house, he pur- 
chased it subject to its due proportion of 
the mortgage debt. That proportion of the 
mertgege debt thus ceases to exist and 
the plaintifi’s right as mortgagee to recover 
the money secured by his mortgage was 
reduced to that extent. What proporticn 
of the mortgage debt was thus wiped out 
depends on the proportion of the value of 
the house tothe value of the rest of the 
mortgaged properties. 

In Nand Kishore v. Raja Hari Raj Singh 
(5), the question arose whether the pur- 
chase of a part of the mortgaged pros 
perty by a mortgagee, subject to his morte 
gage had the effect of fully discharging 
the mortgage. There had been an opinion 
expressed in an earlier decision of the same 
Court that such a puchase would extin- 
gujeh the whole mortgage debt; but the 
full Bench held otherwise and said that 
this was not necessarily the result, but 
that a persen interested in a share only 
of the property could redeem his own 
share on payment of a proportionate part 
of the amount remaining due on the mort- 
gage. This they said was a clear recogni- 
icn that the mortgage debt in part still 


(4) 22 B 304(F B.) 
(5) 20 A #3; A W N 1897, 163 (FB). 
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subsists. This pronouncement was followed 
and amplified in Bisheshur Dail v. Ram 
Sarup (6) where the purchase by a mort- 
gagee of the mortgaged property was ` 
said to have the effect of discharging and 
extinguishing that portion of the mortgage 
debt which was chargeable on the pro- 
perty purchased by him, that is to say, 
a portion of the debt which bears the sme 
ratio to the whole amount of the debt as 
the value of the property purchased bears 
to the value of the whole of the property 
comprised in the mortgage. This decision 
was accepted in Fakiraya v.e Gadigaya 
(7) where the contention that the entire 
mortgage had been extinguished was 
rejected and it was held that the house 
in the hands of defendant No. 1 was liable 
to a proportionate share of the mortgage 
debt, This was a case in which the morte 
gagee had purchased a part of the mortgaged 
property at auction sale after notifying its 
liability for the mortgage debt. 

A similar view was taken by a Full 
Bench of the Madras High Court in Pon- 
nambala Pillai v. Annamalai Chettiar 
(8) overruling a former decision of the 
same Oourt in which the view had been 
taken that the purchase by a mortgagee 
at auction of a part of the property, the 
entire amount of the mortgage debt having 
been notified as an incumbrance on the pro- 
perty, would have the effect of extinguishing 
the entire mortgage, Wallis O. J. said that the 
rights of parties are those set forth in the 
last clause ofs, 60 which recognizes the 
mortgagor's right to redeem his own share 
in such a case upon payment of a pro- 
portionate amount of the mortgage debt. 
To the same effect is the view taken in 
the Oaleutta High Court in Krishna- 
chandra Bhoumik v. Pabna Model Co. Ltd., 
(9). We cannot therefore accept the 
argument that the whole amount of the 
rent charge having been notified in the 
sale proclamation, the result would be that 
the whole liability passed to the property 
auction purchased so as to relieve the other 
property from liability, To accept that 
argument would be unsound in principle, 
for, the whole of the rent is a charge on . 
both the properties; but if the whole charge 
is enforced against tither of the holder of 
that property would have the right of 


(6) 22 A 284; A WN 1900, 69 (F B). 

(7) 26 B 88- 3 Bom. L R 628. 

(8) 43 M 372; 55 Ind. Oas. 666; A I R 1920 Mad. 375; 
38 M L J 239; (1920) M W N 235; 11 L W 429 


(Œ B.) 
(9) 59 O 76; 137 Ind, Oas. 260; A I R1932 Oal, 319; 
Ind. Rul. (1932) Gal. 280. 
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Contribution to the extent of half against 
the holder of the other property, There- 
fore, if we were to say in this case that 
the Maharaja must first satisfy his own 
decree, we must at the same time allow 
him the right of contribution to the extent 
of half against the appellants, his coe 
sharers. It has been argued in reply by Mr. 
Sarjqgo Prasad that on the view we take 
of the rights of the parties this should be 
the result and that the Maharaja should be 
required to enforce his claim against the 
appellants by a separate suit; but that 
would be contrary to the salutary pro- 
visions of s. 47 which says in the clearest 
terms that all questions between the decree- 
holder and the judgment-debtor relating 
to the discharge, execution and satisfaction 
of the decree are to be determined in 
execution and not by a separate suit. It 
is the Court's duty in a proceeding like 
the present to give effect finally to the 
rights ofthe parties. The decision of the 
Subordinate Judge was correct, and I would 
dismiss the appeals and cross-appeals, par- 
ties bearing their own costs in this Court. 
Chatterji, J.—I agree. 


D. Appeal dismissed. 


————— 


LAHORE HIGH COURT 

“ Letters Patent Appeals Nos. 118 and 119 
of 1840. 
May 14, 1940 

TEK OHAND AND Bunz, JJ. 

Frem PAHLAD DASS-BHAGWAN DASS— 
J UDGMENT-DaBTOR— APPELLANT 
` ` versus 
Seth SHANTI SAGAR AND OTAERS— 
DEORER'HOLDERS—- RESPONDENTE 
Civil Procedure Code (Act V of 1908), s. 47,0. XL, 
f. 1—Ohjection under O. XXI, rr. 66 and 2 by judg- 
ment-debtor to attachment withdrawn on decree-hol- 
der's agreeing to give time and not to proceed with eze- 
cution in meanwhile—Decree-holder making fresh 
execution application on Court's suggestion and Tee 
attaching property and former application dismiased 
without any objection by judgment-debtor-—Decree- 
holder proceeding with execution after expiry of 
period granted to judgmant-debtor—J udgment-debtor 
objecting that terms of agreement had been violated 
and insisting that his objection under O. XXI, rr. 66 
and 2 shouldbe decided on merits—Court held justi- 
fied in dismissing objections—Receiver, appointment 
of—Appointment held just and convenient im circum- 
stances of case—Court exercising discretion on con- 
sideration of facts—Interference with, in appeal, 
The decree-holder in execution of hia decree at- 

tached the property of the judgment-debtor who ob- 
jected to attachment under O. KAT, rr. 2 and 66, 
He, however, withdrew his objections under an agree- 
ment whereby the decree-holder gave him three 
months’ time and agreed not to proceed, in the mean- 
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while, with the execution. Upon the suggestion ofthe 
Court however, afresh application was made by the 
decree-holder and a fresh attachment, of the properties 
effected and the first application was consigned to 
the record room without any objection baing raised 
by the judgment-debtor. When the decree-holder 
wanted to proceed with the execution on default of 
the judgment-debtor to pay within time allowad the 
judgment-dgbtor raised an objection that the terms 
of the agreement between the parties had not been 
complied with and insisted that tha objections which 
he had once more raised to the attachment of the 
properties should be decided on the merits : 

Held, that although the procelure adopted by the 
Oourt was not only irregular but highly objections 
able, the judgment-debtor was not prejudiced in . 
any way by the procedure adopted and the Oours 
was right in refusing to consider his objections 
on the merits in the circumstances of the case. [p. 
452, col, 1.] 

In execution of their decree by attachmont and 
salo of judgment-debtor’s property the decre2-holder 
asked for the appointment of a Receiver only till 
the properties could be soll in execution, The 
decree-holder wanted to get the properties sold as 
soon as possible but the judgment-debtor put obs- 
tacles in his way by raising all sorts of objections 
and thus delaying the proceedings. As the judg- 
ment-debtor in the meantime appropriated the rents 
and profits paying little or nothing to the decree- 
holder, the decree-holder hoped to get some por- 
tion of the rents and profits at any rate by the 
appointment of a Receiver; 

Held, that in view of the circumstances of the case 
the appointment of a Receiver was just and con- 
venient, [p.454, col 2.] 

When discretion is exercised by a Judge in mat- 
ter of appointment of a Receiver after considering 
the facts of the case, the discretion will not be 
interfered with in appeal, unless it is shown that 
it was improperly exercised or that the appointment 
contravenes any priaciples of law. 67 Iad. Oas. 383 
(4), relied on. [ibid,] 


L. P. As. against the judgment of Skemp, 


J., in Ex. F. A. No, 416 of 1939, dated April 
17, 1940. 


Mr. Vishnu Datta, for the Appellant, 
Mr. Kartar Singh, for the Respondents, 


Bhide, J.—Letters Patent Appeals Nos. 
118 and 119 of 1940 arise out of execution 
proceedings relating to a decree. One of 
the appeals is from an order dismissing 
certain objections to the sale of properties 
attached in the course of the execution 
proceedings, while the other appeal is from 
the order appointing a Receiver of the same 
properties, The facts of the two appeals 
being connected, it would be convenient to 
dispose of them together. The material facts 
may be shortly stated as follows, A decree 
was obtained on the basis of an award on 
April 8, 1932 fora sum of Rs. 80000. The 
amount was to be paid with interest at 9 
per cent. per annum from August L, 1934 
in monthly instalments of Rs. 3,000 and in 
default of payment of tares successive 
instalments the whole amount was to bae 
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come payable forthwith. The judgment- 
debtors did not pay anything till July 29, 
1935 when the first application for execu- 
tion was made. Objections were raised to 
the attachment of certain properties. The 
application was eventually dismiesed on 
August 11, 1936. Thereafter a sum of 
Rs, 5,000 was paid by the judgmeft-debtors 
on October 5, 1936, and an additional sum 
of Rs. 3,500 later on. On February16, 1937 
@ second application for execution was 
made. Again objections were raised by the 
judgment-debtors under O. XXI, r. 66, as 
well as under O. XXI, r. 2. A consideras 
ble time was spent in getting service effect- 
ed on witnesses cited by the judgment- 
debtors who were residing in Delhi and 
Calcutta. Ultimately, on April 14, 1939, 
the Counsel for the judgment-debtors made 
a statement that he was prepared to withe 
draw all his objections on condition that 
the decree-holders gave three months’ time 
and did not, in the méanwhile, proceed with 
the execution. The decree-holders’ Counsel 
agreed to this. 

The Subordinate Judge, however, was not 
prepared to allow the execution case to 
Temain pending as it had already become 
over two years old. He therefore suggested 
that a fresh application might be made by 
the decree-holders anda fresh attachment, 
of the properties effected. This course was 
adopted by the decree-holders and after the 
second application for execution had been 
made and the properties re-attached, the 
first application was consigned to the record 
room on Mag 26,1939. The decree-holders 
did not take any active steps to realize the 
decree for a period of more than three 
months, according to the agreement which 
was arrived at between the parties on April 
14,1939, When the decree-holders wanted 
to proceed with the execution thereafter 
the judgment-debtors raised an objection 
that the terms of the agreement between 
the parties had not been complied with as 
the first application for executicn had been 
dismissed and a fresh application had been 
made by the decree-holders and the pro- 
perties had been attached asecond time, 
The judgment-debotors, therefore, insisted 
that the objections which they had once 
more raised to the attachment of the pro- 
perties under O, XXI, r. 66 and O. XXI, r. 2 
should þe decided on the merits, The Court, 
however, hela that the decree-holders had 
substantially ccmplied with the terms of 
the agreement and therefore overruled the 
objections cf the judgment-debtors by order 
dated Ogtober 12, 1939, From this order 
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the judgment-debtors preferred an appeal 
to this Court which was heard by a learned 
Judge in Single Bench and was dismissed 
on April 17, 1940. Tho judgmentedebtors 
have now preferred an appeal under cl. 10 
of the Letters Patent from this order 
(Letters Patent Appeal No. 118 of 1940). 

The decree-holders had also put in an 
application for the appointment ofẹ Re- 
ceiver in view of the dilatory tactics which 
had been employed by the judgment-deb- 
tors. Since 1932, when the decree was 
passed, only a sum of Rsg. 8,500 is said to 
have been realized by the decree-holders, 
The judgment-debtors have been realizing 
the rents of the properties which were 
sought to be attached and sold in the 
present execution proceedings. The rents, 
according to the estimate of the decree- 
holders, amount to about Rs. 1,000 per 
month (for the attached properties exclu- 
ding the Palace Cinema), and yet in the 
course of eight years the judgment-debtors 
have not paid more than Rs, 8,500 to the 
decree-holders. It is stated further that the 
properties are under mortgage and if the 
judgmentedebtore are allowed to continue 
their dilatory tactics, as they have done in 
the past, the interest would accumulate to 
such an extent that the decree-holders in 
this case would probably not be able to 
realize anything at all after payment of the 
amount due to the prior mortgagees. In 
view of these facts, the decree-holders 
prayed for the appointment of a Receiver 
and the application was granted by the 
learned Subordinate Judge, From this order 
also an appeal waa preferred to this Court 
and the appeal was dismissed by the learo- 
ed Judge in Single Bench along with the 
appeal referred to above. The judgment- 
debtors have preferred an appeal under 
cl. 10 of the Letters Patent from this order 
also (Letters Patent Appeal No. 119 of 1940). 

I shall first take up the appeal from the 
order of the learned Subordinate Judge 
dated October 12, 1939, dismissing the 
objections to the attachment of the pro» 
perties. The learned Counsel for the appel» 
lants has contended that as the terms of 
the agreement between the parties were not 
complied with, the appellants were entitled 
to have their objections under O. XXI, r. 66, 
and O. XXI, r. 2, decided on the merits. ‘This 
contention of the appellants is purely of a 
technical character and there seems to be. 
no substance in it, It is true that the origi- 
nal application for execution was allowed. 
to be dismissed and a fresh application for 
execution was made by the decree-holders. 
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But, as stated already, this was done only 
at the suggestion of the learned Subordi- 
nate Judge, who was anxious to get rid of 
an old execution case. The substance of the 
agreement between the parties was that the 
appellants should be given three months’ 
time and no steps should be taken for the 
sale of the properties for a period of three 
months. 
the Counsel that the properties were to 
Yemain under attachment, It cannot be 
believed that the decree-holders would have 
allowed the properties to be released from 
attachment for a period of three months at 
the risk of the properties being alienated by 
the judgmentedebtors or attached by other 
creditors. It appears from the record that 
the judgment: debtors also did not raise any 
objection at the.time to the course sugges- 
ted by the learned Subordinate Judge and 
the order for dismissal of the first applica- 
tion was passed on May 26, 1939 in the pre- 
sence of the Counsel for the judgment-de- 
vice without any protest being made by 

im, 

The Oounsel for the judgment-debtors 
has not been able to show in what way 
the judgment-debtors were prejudieed by 
the procedure adopted. They were to be 
given three months’ time and they got ac: 
tually much more time (about six months) 
before the decree-holders took any active 
steps for execution, The judgment-debtors 
had, therefore, no grievance in the matter 
and in my opinion the learned Subordinate 
Judge was right in refusing to consider 
their objections on the merits in the cir- 
cumstances of the case. At the same time, 
it must be said that the procedure adopted 
bythe learned Subordinate Judge in the, 
present case was not cnly irregular but 
highly objectionable, The learned Subordi- 
nate Jadge seems to have put the parties 
to unnecessary trouble and expense merely 
to get rid of an old case and what is worse, 
the procedure adopted has given rise to 
various technical objections and wasted a 
lot of time of the learned Subordinate Judge 
himself and also of the Appellate Courts in 
disposing of these objections. 

Coming now to the other appeal, the 
only question for decision is whether the 
Appointment of the Receiver was justified 
in view of the circumstances of the case, 
The power to appoint a Receiver in India 
rests on the statutory provisions of s. 51 
read with those of O. XL, r. 1, Civil 
P.O, The power can be exercised in the 
course of a suit—whether based on a 
mortgage or otherwise—or in execution and 
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in either case the sole criterion is whether 
such an appointment is “just and cone 
venient.” The learned Judgehas referred 
to the cass-law on the subject and it is 
not necessary to discuss ib. for the pur- 
poses of this appeal, as Counsel for the 
appellant does not dispute that even in 
execution ,of a money-decree a Oourt has 
jurisdiction to appoint a Receiver. His 
only contention is that a Receiver cannot 
be so appointed unless there is any difficulty 
arising from the nature of the property in 
Proceeding with the execution in the 
ordinary manner, e, g, owing tothe property 
not being liable to attachment and sale, 
etc. In support of this contention he has 
relied chiefly on Rajindra Narain Singh v. 
Sundar Bibi (1), Hemendra Nath v. Prokash 
Chandra (2) and Sant Singh v. Sain Das (3). 
But these rulings do not appear to support 
the contention of the learned Counsel. 

In Rajindra Narain Singh v. Sunder Bibi 
(1), the property which was sought to be 
attached and sold in execution of a money 
decree, was no doubt, not transferable, 
but their Lordships do not appear to have 
said anything which could support the 
learned Counsel’s contention that a Receiver 
can be appointed only in cases where the 
property is not transferable. All that their 
Lordships say is that the “proper remedy 
lies, in a ‘fittingcase’ in the appointment 
of a. Receiver for realizing the rents and 
profits and paying out of the same a 
sufficient and adequate sum for the maine 
tenance of the judgment-debtor and his 
family and applying the balance to the 
liquidation of the judgment-creditor’s debt,” 
The question as to what is a “fitting case,” 
must obviously depend upon the circum- 
stances of each case and no hard and 
fast rule can therefore be laid down. In 
Hemendra Nath v. Prokash Chandra (2), 
also all that the learned Judges laid down 
was that although s. 51, Oivil P, C., 
provides for the appointment of a Receiver 
as one of the modes of execution, a 
decree-holder cannot ask for the appoint+ 
ment of a Receiver asof right in every 
case, without showing special circumstances 
justifying such an appomtment. The 
learned Judges observed (see p 215*) that 

(1) 47 A 335; 87 Ind, Oas, 295: A IR 1925 P O 
176; 52 I A 2623410 LJ 383; 3Pat. LR 149; 27 
Bom. L R 849; 23 AL J631: 49M L 73 244; 22 L 
W 281; LR 6 A (PO) 136; (1925) M W N 630; 30 
O WN818 (PO). 

(2) 59 O 205; 137 Ind. Cas. 98; A ï R1932 Oal. 
189; 35 O W N 1066; Ind. Rul (1932) Oal, 257. 


(3) ILR (1937) Lah. 486; 175 Ind. Cas, 447; ATR 
1937 Lah. 433; 39 P LR #33; 10 RL 732. 


“*Page of 59 O—[ad] 





“454. 


the order of appointment in that case had 
been made by the Subordinate Judge 
almost as a matter of course and far 
from satisfying the requirements of the 
phrase ‘juet-and convenient’ cecurring in 
O. XL, r. 1, Civil P. O, which must 
necessarily mean ‘just and convenient’ in 
view of the equities in favcur of both the 
parties.” In that particular case, the 
learned Judges considered, that there was 
no reason why the decree should not be 
. Satisfied by the ordinary method of attach- 
ment and sale and saw no good reason to 
allow the appointment of a Receiver. 

In Sant Singh v. Sain Das (3), a Division 
Bench of this Court expressed its agreement 
with the principles laid down in Hemendra 
Nath v. Prokash Chandra (3), but even that 
tuling does not seem to bear out the 
learned Counsel's contention that under 
the Indian Law a Receiver can only be 
appointed if there are difficulties arising 
frcm the nature of the property against 
which executicn is sough snd which pre- 
vent the decree-holder from obtaining 
relief by the ordinary method available 
dcr satisfacticn of the decree, viz., attach- 
ment and sale of the judgmentedebtor's 
preperty. The two principles which, accorde 
ing to this ruling, should be borne in 
mind in making an appointment of a 
Receiver are (1) that the Court should see 
whether the amount due is likely to be 
realized within a ressonable time from the 
profits of the attached property and (2) 
that such an appointment appears in the 
circumatances to be the best course for the 
creditor and the debtor. 

As regards the above principles it may 
be stated at the outset that the decree- 
holders have acked for the appointment of 
a Receiver in thiscase only tillthe proper- 
ties can be sold in execution, The decree- 
holders want to get the properties sold as 
socn as possible but the judgment-debtors 
are putting obstacles in their way by rais- 
ing all sorts of objections and thus delaying 
the proceedings, As the judgment-debtors 
are in the meantime appropriating the 
rents and prcfits and paying little or nothing 
to the decree-holdors, the decreeholders 
hope to get some portion of the rents and 
profits at any rate by the appointment 
of a Receiver, It will thus appear that 
the appointment of a Receiver in this 
case not being a substitute for the sale 
of the judgtment-debtor’s properties, tLe 
first of the above-mentioned principles has 
no application to the present, case. As 


regards thesecond principle, the appoint- R 
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ment of a Receiver seems to be ‘just and 
convenient’ in view of all the circumstances 
of the case. The learned Subordinate 
Judge has recapitulated in his order the 
dilatory tactics which have been employed 
by the judgment-debtors and the frivolous 
objections which have been raised by them 
to the attachment and sale of their properties 
support the conclusion of the learned Sub- 
ordinate Judge. The learned Judge in Single 
Bench has also come to the same conclusion 
and as held down in Amarnath v. Msi. 
Tehal Kaur (4), when discretion is exercised 
by a learned Judge in such amatter after 
considering the facts of the case, the discre- 
tion will not be interferred with in appeal, 
unless it is shown that it was improperly 
exercised or that the appointment contra- 
vences any principles of law. No such 
ground has been made out in the present 
case. The appointment cannot be said to 
be ‘unjust’ to the judgment-debtors as the 
properties will only be managed by the 
Receiver and the net profits dealt with Fe 
Ə 
judgment-debtors themselves have neces: 
sitated the appointment by the tactics employ- 
ed by them. The appointment of a Receiver 
does not in any way stand in the way of the 
sale of the preperties and if the judgmente 
debtors do not try to hamper the course 
of execution, the properties would be sold 
before long and the appointment of the 
Receiver will terminate automatically. 


Before concluding, there are one or two 
matters mentioned in the’ course of the 
arguments which must be referred to. It 
was urged that the learned Subordinate 
Judge had made no provision for a part 
əf the rents and profits being paid to 
the judgment-debtors for the maintenance 
of themselves and their families. This 
question has apparently not yet been con- 
sidered by the learned Subordinate Judge 
and it is open to the judgment-debtors 
to approach the Court with an application 
for such provision being made. It was 
next urged that there are certain mortgagees 
who are entitled to the present possession 
of the properties and the Receiver is not 
entitled to take possession as against 
them according to r. 1 (2) of O. XL, Civil 
P. ©. If this contention is correct, the 
objection of the mortgagees will have to 
be decided on its merits by the executing 
Court. The mortgagees are not parties to 
these appeals and there are no materials 


W AI R1922 Lah. 444; 67 Ind. Oas, 383; 4 U PL 
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before us to enable us to express any opinion 
on this point. In view of all the circum- 
stances, there seems tobe no force in these 
appeals and they must accordingly be 
dismissed with costs. The parties are 
directed to appear before the executing 
Court on June 3, 1940, for further procee- 
dings. The executing Oourt should now 
take steps to bring the attached properties 
to gale according to law as expeditiously as 
possible. 


8. Appeals dismissed. 


memes 


NAGPUR HIGH COURT 
Miscellaneous Appeal No. 175 of 1938 
February 12, 1910 
Stonz, O. J. AND Boss, J, 

PANDU AND ANOTHER-<-APPELLANTS 
versus 

WAMAN KASHINATH 
DHARMADHIKARI AND ANOTAER— 
RESPONDENTS 

Provincial Insolvency Act (V of 1920), as. 4, 56 (3) 
—Receiver trying to take possession of property ob- 
structed by third party—Proper procedure—Inquiry 
under 9.4—_Civil Procedure Code (Act V of 1908), 
0. XXI, r. 98, applicability to insolvency proceed- 
tngs. 

Section 4, Prov, Insol. Act does not empower the 
Court to dispossess anybody. It only empowers it to 
decide all questions, title etc., arising in the insol- 
vency. Having decided such questions it has to be 
empowered to seize the property and dispossess the 
person in possession. That can only be done under 
s. 56.3), 118 Ind. Oas. 506 (4), relied on. 

What really happens is this. The Receiver makes 
an attempt to take possession of property in the oe- 
cupation ofa third party. That person resists. The 
Receiver has thereupon to make an application to 
the Insolvency Court which thereupon procesds to 
try and determine all questions raised by the ob- 
jector including those of title. The result of this 
enquiry is either that the insolvent has a present 
right to dispossess the obstructor or that he has not, 
E he has, then action can be taken under s. 56 
(8). 

The expression “has not a present right so to 
remove" in s. 56 (3) does not mean “ has nota pre- 
gent right to remove except under a decree of a Civil 

ourt, 

O. XXI, r. 98, Oivil P. O., is a special rule limited 
to the case ofa decree-holder trying to obtain pos- 
session under his decree, The Prov. Insol. Act has 
its own rules in this behalf and ao a rule of the 
Civil P. O., pertaining to another matter cannot be 
applied by analogy under the general provision of 
5. 5 of the Prov. Insol. Act. 

A discretion is left to fhe Insolvency Court and 
Insolvency Courts ought ordinarily to lean against 
enquiry into disputed titles unless the matter is 
simple. In disputes of the kind which cannot be 
tried summarily by affidavit under s. 56 (3), 
if the Insolvency Court decides to take upon 
itself the powers of a Oivil Court under s. 4 
and try the matter itself, it would haveto proceed 
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asa Civil Court would have proceeded, that is to 
say, it would have to record full and proper plead- 
ings, strike issues and take evidence in the ordi- 
nary way. Where this is done there ia nothing which 
calls for interference. But if the matter is dealt 
with summarily under s. 56 (3) that would be another 
matter. 

Mise. A. from an order of the Court of 
the Additional District Judge, Amraoti, 
dated Narch 29, 1938. 


Mr, J. R, Mudholkar, for the Appel- 
lants. 


Mr. B. R. Mandlekar with Mr. 
Padhye, for Respondent No. 1, 


Order.—This second appeal arises out 
of insolvency proceedings and the question 
is whether an Insolvency Oourt can 
take cognisance of prcceedings of this 
kind. 

The order of adjudication was passed 
on November 9, 1923 and then proceedings 
for the setting aside of certain alienations 
commenced, In 1932 a Receiver was ap- 
pointed and when he tried totake pos. 
session of the property in suit he was 
obstructed by the appellants who claimed 
that the property was theirs. The Inszlven- 
cy Court thereupon instituted an enquiry 
and held that the property belonged to 
the insolvent and directed the appellants 
to hand over possession tothe Receiver. 
The appeal is against that order. 

The appellants contend that the Isolvency 
Court has no powerto do this, If any 
person resists and sets up a title in 
himself, however flimsy, or even claims to 
hold adversely tothe insolvent, then the 
only remedy is fcr the Receiver to file a 
regular suit for possession, Reliance is 
placed on Ram Yado v. Dhakel Jana (1), 
Chittammal v. Ponnuswami Naicker (2) and 
G. N. Godbole v. Nani Bai (3). 

The Madras decision holds that in such 
circumstances action cannot be taken under 
s. 56 (3) ofthe Prov. Insol. Act because 
that section is limited to cases where pos: 
session is on behalf of the insolvent or 
where the person in possession claims 
title under him. It does not apply to 
persons who claim to hold adversely to the 
insolvent or to any other person whom the 
insolvent has not a present right to remove. 
The second paragraph of s. 56 (3) expressly 
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(1) A I R 1938 Nag, 247; 175 Ind. Oas. 526; 10 R 
N 460; I L R (1939) Nag. 484. 

(2) 49 M 762; 92 Ind. Oas. 573; 23 L W 94; (1926) 
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X e 
prohibits that : 
“nothing in this section shall be deemed to 
authorise the Court to remove from the possession 
or custody of property any person whom the in- 
solvent has not a present right so to remove.’ 


The learned Madras Judges also draw 
attention to the corresponding provision 
. in the Presidency Towns Insol. Act (s. 58) 
and state that that puts the matter beyond 
doubt. According to them the “Official 
Assignee isin the same position for these 
purposes as a Receiver of property appointed 
under O. XL, r. 1 (2) of the Civil P. O., and 
the learned Judges consider that the 
powers of the Receiver under the Prov. 
Insol. Act are not higher than those of the 
Official Assignee. But they goon to state 
that the proper course in such cases is 
for the Insolvency Court to proceed under 
s. 4. A proper application to that effect 
should be made, an issue struck and the 
matter tried. With this we agree up to a 
point. 

We are unable to agree that 5.56 (3) 
has no application whatever because we 
do not see how the Insolvency Court, or 
the Receiver, is to get possession once the 
question of title is decided against the 
obstructor under s. 4 unless recourse is 
had to this provision. Section 4does not 
empower the Court to dispossess anybody. 
It only empowers it to decide all questions, 
title etc, arising in the insolvency. Have 
ing decided such questions it has to be 
empowered to seize the property and 
dispossess the person in possession, That 
can only be done under s. 56 (3). This 
poweris recognised by the Madras High 
Oourtin a Full Bench decision though 
s. 56 (3) was not quoted. Official Assignee, 
Madras v. Narasimha Mudaliar (4). 

What: really happens is this. The 
Receiver makes an attempt to take pose 
session of property in the occupation of a 
third party, That person resists. The 
Receiver has thereupon to make an applica» 
tion to the Insolvency Court which there- 
upon proceeds to try and determine all 
questions raised by the objector includ- 
ing those of title. The result of this 
enquiry is either thatthe insolvent has a 
present right to dispossess the obstructor 
or that he has not, Ifhe hae, then action 
can be taken unders. 56 (3). 

We do not understand the expression 
-“has not a present right as to remove” to 
mean “has nota present rigktto remove 
except undera decree of a Oivil Court.” 

(4) 52M 717; 118 Ind, Cas. 508; 30L W 159357 M 


` L J 145; Ind, Rul. a Mad, 826; AI R 1929 Mad, 
705 (F B). 
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An owner of property whose claim is nob 
barred by limitation has a present right 
to remove a trespasser even though he is 
not allowedto take the law into his own 
hands and to turn him out himself. He 
has the right toset the machinery of the 
law into motion forthwith and that can 
only be done if he possesses the necessary 
tight at the moment of his application 
or suit : otherwise it would be dismissed as 
premature. 

It was argued by the other side that 
the matter here falls under O. XXI, r. 98, 
which entitles a Court to remove from 
possession any person who resists or ob- 
structs if it is satisfied that the resistance 
or obstruction was occasioned. without 
any just cause by the judgmoentedebtor or 
any other person at his instigation, We 
do not think that the rule applies. It isa 
special rule limited to the case of a 
decree-holder trying to obtain possession 
under his decree. Apart from the fact that 
there is no decree here the Prov, Insol. 
Act has its own rules in this behalf and 
go a rule of the Civil P. C. pertaining to 
another matter cannot be applied by 
analogy under the general provision of 8. 5 
of the Prov. Insol. Act. 

The real question here is whether tha: 
Insolvency Court instituted a regular. 
enquiry under s, 4 of the Act or proceeded 
summarily under s, 56 (3). We find that 
issues were framed and that there was a 
proper enquiry. That enquiry disclosed 
that the appellant has not got a present 
right to possession. That in its turn meant 
that the Court could act .under s, 56 (3) 
and it bas done so, 

The other questions are ones of fact and 
cannot be agitated here, 

The result is that the appeal fails and is 
dismissed with costs. 

But though this is the result in this 
case we must not be taken to be encourag- 
ing the procedure which has been adopted 
here. A diecretion ja left to the Insolvency 
Court as the Madras Full Bench has pointed 
ont, but we think that Insolvency Courts 
ought ordinarily to lean against enquiry 
into disputed titles unless the matter is 
simple, or unless other considerations such 
as those to which the learned Madras 
Judges refer are present. Also, we are 
clear that disputes of the kind which we 
find here cannot be tried summarily by 
affidavit under s.56 (3). If the Insolvency 
Court decides to take upon itself the powers 
of a Civil Court under s. 4 and try the 
matter itself, it would have to proceed as 
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a Civil Court would have proceeded, that 
is to say, it would have to record full 
and proper pleadings, strike issues and 
take evidence in the ordinary way. We 
find that that was done in this case and 
so thera is nothing which calls for inter- 
ference. But if the matter had been 
dealt with summarily under s. 56 (3) that 


would have been another matter. 
d . 


D. Appeal dismissed. 


PATNA HIGH COURT 
Oriminal Appeal No. 228 of 1939 
December 12, 1939 
- ROWLAND AND CHATTEBJI, JJ. 
NEBTI MANDAL AND OTAERS— APPELLANTS 
versus 
EMPEROR—Opposits Party 

Penal Code(Act XLV of 1860), ss. 302, 201, 72— 
Trial of accused under ss. 302 and 201 in one trial, 
legality--Charge in alternative under s. 302 and s. 201 
—Position may arise for punishment under 8. T2~ 
Criminal Procedure Code (Act V of 1898), a. 288— 
Witness in Sessions Court resiling his statement, 
before committing Magistrate—Statement before com- 
mitting Magistrate, whencan be used forall purposes 
of case—Esidence Act (I of 1872), s. 154—Evidence of 
witness cross-examined by party calling him, if can be 
relied on by either party. 

An accused may be tried at one trial both for 
murder under s. 302, I. P. O., and for causing the 
disappearance of evidence of it under s. 201, I. P. O, 
Tt is not necessary that only a person completely in- 
nocent of the murder canbe convicted under s. 201, 
97 Ind. Cas 44 (3) and 128 Ind Cas. 230(4), followed. 
88 Ind Cas. 3 (1), relied on. [p. 457, col. 1.] 

Where the charge is framed in the alternative in 
respect of offences under ss, 302 and 201, the position 
may arise as contemplated by s. 72, I. P.. O. It may 
be open to the Court to give judgment that a person 
is guilty of one of several offences specified in the 
judgment, but it isdoubtful of which of these offences 
he is guilty. Sucha finding is in accordance with 
s. 367(3), Criminal P. O., and will have the con- 
sequence that under s. 72, I. P.O, the offender is to 
be punished for the offence for which the lowest 
punishment is provided, the same punishment not 
being provided for all. |p 458, col. 2.] 

Where a witness in the Sessions Court resiles from 
his statement made beforethe committing Magistrate 
his statement before the committing Magistrate when 
corroborated may be used for all purposes in the case, 
84 Ind. Cas. 334 (5), 167 Ind. Oas. 790 (6), 160 Ind. 
Oas, 181 (7) and 147 Ind, Cas, 1203 (8), relied on 

The evidence of a witness who is cross-examined by 
the party calling him is etill evidence and can be 
relied on by either party ; the credibility of the facts 
deposed to, being a matter for the jury, [p. 462, col. 1.] 

[Case-law relied on.] . 

By giving the psrmission to cross-examine, nothing 
adverse to the credit of the witness is decided. There 
is no necessity to put obstacles in the way of a 
party who has called an unwilling witness. The 
circumstances in which a witness may be cross-ex- 
amined by the party calling him arenot laid down 
in s. 154, Evi, Act, which leaves the matter entirely 
to the discretion of the Court and there iano legal 
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objection to such permission being freely granted 
Once the mischief of considering the grant of per. 
mission to be equivalent to an adjudication or ex- 
pression of opinion of the Court adverse to the vera» 
city of the witness is got rid of, itis harder to 
justify the refusal than the grant to any party of per- 
mission to cross-examine any witness who supports 
the case of his opponent. 94 Ind Oas. 705 (12), not 
followed. 146 Ind. Cas. 993(11) and Suryanarayana 
v. Yarlagaddg Naidoo (14), relied on. [p. 462, col. 2.] 


Or. A. from the decision of the Sessions 
Judge, Purnea, dated August 17, 1939, 


Mr. S. C. Chakarvati, for the Appellants 
(as Amicus Curie). 

The Assistant Govt. 
Crown. 


Rowland, J.—The three appellants were 
charged together and tried at one trial 
for offences under. s. 302, I. P. O. and 
also under s. 201, the substance of the 
prosecution case being that one or more of 
the accused on the night of Wednesday. 
March 1, 1939 at the residence of all of 
them committed murder of Mst. Paltanbati 
widow of Nebti’s brother Jukti and that 
all of them secretly and hastily disposed 
of the body in order tə prevent detection 
of the crime and subsequently gave false 
explanation to account for the death. As 
to the propriety of trying an accused at 
one trial both for murder and for causing 
the disappearance of evidence of it the old 
decisicns in which it was held sometimes 
that only a person completely innocent of 
the murder can be convicted under s. 201 
have been reconsidered in some of the 
recent cases. In Beguv. Emperor (1) the 
Judicial Committees affirmed the conviction 
under s. 201 of three persons who had 
been tried on the charge of murder (s, 302), 
but the evidence being insufficient to 
establish this charge against them, had 
been convicted under s. 201. Their 
Lordships did not examine in detail the 
exact point whether in order to be 
convicted . under s. 20}, the accused person 
must be innocent of the major offence; 
but it is clear from the result of the case 
itself that to be accused of the major 
offence, does notin itself confer on the 
criminal any immunity from conviction in 
respect of the concealment of the evidence. 
In a case of this Court Rup Narain Kurmi 
v. Emperor (2' the accused had been tried on 

(1) 6 L 226: 88 Ind. Oas. 3; A I R 1925 P O 130; 521 
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charges both under s. 302 and under s. 201 
and the trial which was before a jury had 
resulted in their conviction under s 201. The 
Gonviction was afirmed,Faz) Ali,J. observing 
that he was inclined to accept the restricted 
interpretation of s. 201 which has been 
adopted in some of the recent decisions 
and according to which a person cannot 
escape conviction under this section merely 
becanse he has been charged also with 
the principal offence or because there are 
some grounds for suspicion that he might be 
the principal culprit, But the learned Judge 
was not prepared to go so far as the 
Judges in the Allahabad case in Emperor 
v. Hari Piaré (3) in which they were 
dealing with a case in wbich there was 
evidence that one Beni Singh had been done 
to death by one of three persons; the 
body had been done away with by all 
three and the Sessions Judge found himself 
unable to convict any of them for concealing 
the corpse lest he should accidentally be 
convicting the murderer himself which 
certainly earlier decisions had said could 
not be done. The Judges observed that the 
“point whether s. 201 applies to the actual cul- 
prit in a case of murder is obviously academic. 
None the less we areunable to agree with the view 
thata person who has actually committed a crime 
himself—whether murder or any other crime—is 
any the less guilty of removing traces thereof, if it 
is proved against him that he has done so, because 
he was the person who actually committed the 
offence. If the Legislature intended to provide such 
an exception, they would undoubtedly have said 
so in express language.” 

In a later decision, namely in In re 
China Gangappa (4) which came before the 
Madras High Court, Wallace and Jackson, 
JJ., examined the proposition that es. 201 
to 203, I, P, O., have no application to 
the person who actually committed the 
main offence mentioned in the section and 
that the person who committed tie main 
offence cannot be himself found guilty of 
causing evidence of that offence to disappear 
or of giving false information about 
it. After examining the decisions they 
observed : 

“The true principle seems to be that there is no 
law preventing the main offender being convicted 
under 6s. 201 to 203, but in practice no Oourt will 
convict an accused both of the main offence and 
under these sections. But if the commission of the 
main offence is not brought home to him, then he 
can be convicted under ss. 201to 203, ‘Therefore 
there is no misjoinder in charging an accused in 
the alternative with the main offence and under 

(3) 49 A 57; 97 Ind. Oas,44; A IR 1926 All. 737; 27 
Or, L J 1068; 24 AL J 958, ; 

(4) 54 M 68; 129 Ind. Oas. 230; A I R 1930 Mad. 
870; (1930) Or. Oas. 1126; 59 M L J 677; 320r. LJ 
he aa 389; (1930) MW N 489; Ind, Rul. (1931) 

ad, a 
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ss, 201 and 203, I. P. O., nor is there anything, 
irregular or improper in a Judge holding, as the 
learned Sessions Judge has done in this case, that, 
while the accused is himself not free from the 
suspicion of being the actual murderer, he can be 
none the less convicted under s. 201 or s. 203." 

I am of opinion that the view express: 


ed in these two decisions of the Allahabad 
and Madras High Courts is correct. 
Where the charge is framed in the 


alternative in respect of offence under 
ss, 302 and 201, the position may arise as 
contemplated bys. 72, I. P. O. It may be 
open to the Court to give judgment that 
a perron is guilty of one of several offences 
specified in the judgment, but that it is 
doubtful of which of these’ offences he is 
guilty. Such a finding is in accordance 
with s. 367 (3), Criminal P. C., and will 
have the consequence that under s. 72, I. 
P. O., the offender is to be punished for 
the offence for which the lowest punishment 
is provided, thesame punishment not being 
provided for all. 


Coming now to the facts, the deceased 
Mst. Paltanbati had her maternal home 
in village Kbirda P.S, Araria. She was 
daughter of Bhore Lal deceased and his 
wife Bulni P. W. No. 4 of this case, 
Bului has a brother Agamlal P. W. No.7 
of this case and Agamlal has a daughter 
Rama P. W. No.5 of this case, a child of 
six cr seven years, Bhore Lal also hada 
brother whose son is Resamlal, a name 
which will appear later in the history of the 
case, Paltanbati was married in village 
Potia to Jukti scn of Manbharan Goala. 
Jukti had a brother Nebti accused No. 1 of 
this case married to Pirni who was also 
accused but was acquitted in the Seseions 
trial. Jukti and Paltanbati had a son 
who died and another son Doman or Domra 
who was aged about five at the time of 
the event we are discussing. Manbharan 
the father-in-law of the deceased Paltanbati 
had a brother Raj Kumar accused No, 2 of 
this case and Raj Kumar has a son Uchit 
accused No, 3 who is married to Mst. 
Sabujni accused No.5. At the time of the 
events under consideration, Manbharan 
was dead and Jukti was also dead, the 
latter having died about February 1938. 
since when Paltanbati had lived part of 
her time in the house of her brother-in- 
law Nebti, but a considerably greater part 
of the time in the house in which her 
mother Bulni wae living with her brother 
Agamlal, 


The story of the alleged crime begins 
on Tuesday February 28,1939. The little 
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boy Domra was ill and Paltanbati who 
was at that time in Potia at Nebti’s 
house started to teke him to Jokihat 


hospital for treatment in Nebti’s cart of 
which the driver was Utam Hari P. W. 
No. 16 a boy of 11 or 12 years in the 
service of Nebti. At the hospital Paltanbati 
was met by her mother Bulni and Utam 
Hari took the cart back from there to 
Potta. Bulni, Paltanbati and Domra 
went from Jokihat to Khirda to the 
house of Agamlal. Domra’s disease was 
serious. The compounder of the dispen- 
sary has said that it was kala-azar and 
it was proposed to call in the services of 
an Ojha to treat him by spells. He in- 
spected the child and said that the treat- 
ment would cost Rs. 2. Paltanbati then 
left Domra with Bulni while she herself 
went to Potia taking with her Agamlal’s 
daughter Rama. It is said that on her 
asking for Rs. 2 she was told that she would 
get it after the harvest was sold. This 
answer was not satisfactory and on the next 
day she asked villagers to form a Panchayati 
tosettle her claim for a partition in default 
of being given the money she asked for 
by Nebti. It is the prosecution case that 
tke partition awarded to her and her son 
a half share in the property which had been 
joint property of the brothers Jukti and 
Nebti. Paltanbati on the Tuesday night 
February 28, 1939 had slept at the house 
of her relative Resamlal which is only two 
doors away from that of Nebti. On the 
Wednesday night March 1, 1939 Paltanbati 
slept at Nebti’s bouse. 

There is some contradiction between 
successive statements of Rama as to 
whether on the Wednesday night she slept 
at Resamlal’s house or Nebti’s. I shall 
return to that later, Be that as it may, 
during the night Rama according to her 
evidence heard Paltanbaticry out that she 
was murdered. Rama wished to go to 
Paltanbati but was prevented by her 
hcstess. Paltanbati was not again seen 
alive. On Thursday March 2, 1939, she was 
cremated at Sankhpokhar about 2 mile to 
the east of Nebti’s house and one admittedly 
eurious circumstance about this cremation 
is that the only persons present at it 
were the three accused. None of the 
villagers attended the’ cremation, On Fri- 
day March 3, 1939, Agamlal, it is said, met 
Uchit at Jokihat and on his enquiring 
about Paltanbati was told that Paltanbati 
hanged herself. Agamlal returned to Khirda 
and informed Bulni of this. Agamlal went 
to Potia where he met Nebti, Uchit and 
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Raj Kumar all of whom said to him that. 
Paltanbati had committed suicide by hang- 
ing hereelf. He returned to Khirda without 
Rama. Foul play was suspected by Bulnt 
and Agam as they had not been informed 
before cremation and Bulni thought it 
unsafe toallow Rama to remain in Khirda. 
The next morning, Saturday March 4, Agam 
went to Potia, met Rama outside the house 
of the accused and took her home. On the 
road she told Agamla} of having heard the 
cry in the night. That afternoon the three 
accused came to Khirda and there was- 
some sort of a Panchayati at which they told 
a number of Agamlal’s co-villagers that the 
death of Paltanbati had been due to her 
hanging herself and asked Agamlal to hush 
the matter up. For this they offered a sum 
of Rs. 40; but Agamlal would not accept 
it. 

On the next day, Sunday March 5, 
1939 at 4 p.m. Agamlal made a statement. 
at Araria Police Station which was record- 
ed in the form of fardbeyan as the 
occurrence related to the jurisdiction of 
Police Station Palasy and on the same 
day the village chaukidar of Potia made: 
a report at his Police Station of the death 
of Paltanbati as having occurred on Feb» 
ruary 28, 1939 on account of fever. The- 
fardbeyan or the statement of Agamlal 
was sent from Araria Police Station to- 
Palasy where it reached in the morning of 
Monday, March 6, 1939. The Sub-Iospector 
reached Potia at about 1] a. m. and made 
a search of the house of the accused without 
finding anything which appeared to him. 
particularly incriminating or suspicious. 
He arrested Uchit, Raj Kumar and Nebti 
and sent them to Court. Investigation was 
continued on Tuesday March 7, 1939 when. 
a second search was made of the house of 
the accused in the presence of the Inspector 
and Deputy Superintendent of Police. On 
this search articles were found bearing 
stains which to the eyes of the superior 
officers appeared suspicious. Accordingly 
charge was taken of one sari, one rezat, 
one mat, one khurpi, one kurta and scrap-- 
ings of earth from the wall of a room of 
the kouse at a level of 14 cubits from the 
floor. Search was also made at the crema- 
tion ground and 29 pieces of burnt bones 
were found at the place where Paltanbati 
was supposed to have been cermated.. 
The bones have been proved to be 
human, but that is all that fhe medical evie- 
dence can prove about them. Of the articles 
seized one kurta of red colour is supposed 
to have been the property of Uchit. The- 
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-stains on it were found on chemical examina- 
‘tion to be stain of blood, but owing to 
disintegration the source of the blood could 
not be positively determined. At the trial 
-evidence has not been led to prove that this 
kurta in fact belonged to Uchit. It remains 
then that it is simply a shirt found on 
those premises. The mat has been 
identified by Bulni as the property of her 
daughter Paltanbati. The stains on it were 
found on chemical examination to be of 
blood which was proved to be human blood. 
The scrapings of earth from the wall of ths 
room were found on ctemical examination 
to ecntain stains of human blood. 

Mr, 8. ©. Chakravarty as amicus curie 
has taken us through the evidence and 
assisted us in the examination of the case, 
It is beyond dispute that on Tuesday Febr- 
uary 28, Paltanbati and Domra went from 
Potia to Jakihat bospital. Thereafter they 
came to Khirda and Paltanbati returned 
that dayto Potia, A question was however 
raised atthe trial whether she was accom» 
panied by Rama. For this we have not 
only the evidence of Rama, of Agamlal and 
of Bulni, but also the evidence in the com- 
mitting Magistrate's Court of the boy Utam 
Hari, though he resiled from this statement 
atthe trial. I shall have something to say 
later as to the use of a deposition put in 
under s. 288 to prove a fact which the 
witness denies at the trial. At present it 
is enough to state that I have no doubt that 
Paltanbati and Rama went to Potia and 
-slept that night in the house of Resamlal, 
As to what happened on Wednesday the 
defence story is that all that day and even 
from Tuesday night Paltanbati was suffer- 
ing from Vomiting and stools which caused 
her death cn the night of Wednesday, In 
support of this is the evidence of several 
-defence witnesses, neighbours resident in 
‘village Potia ; but the prosecution case is 
that these persons are colluding with the 
accused fo suppress the death and the 
Sessions Judge thinks that the failure of 
the prosecution to produce evidence from 
Potia village is due in part to the indise 
cretion of the Police who without discri- 
mination sent up as accused practically all 
the near neighbours who might have given 
valuable information but were at the time 
of the investigation unwilling to do so. 
The prosecution case that on Wednesday 
March 1, Paltanbati not having got the 
‘Re. 2 for which’she.bad asked went further 
and demanded a partition and that a pane 
chayati was. held, rests on the evidence 
-of Rama together with a passage in the 
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deposition of Utam Hari in the committing 
Magistrate's Court and the evidence of 
Agamlal as to the statement to him by 
Uchit that Paltanbati had hanged herself 
because she was dissatisfied with the award 
of the panchayats which while giving her 
and her son an eight annas share in the 
land gave them a smaller share in the mov- 
ables. The Sessions Judge disbelieved the 
evidence as to illness and believed the story 
that on Wednesday March 1, Paltanbati was 
pressing her claim to property. That as 
the Sessions Judge rightly points out pros 
vides a good motive for the accused todo 
away with the widow. £ 

But the central point of the prosecution 
case as presented was that Rama heard a 
cry in the night. She wasexamined by the 
Police, before the committing Magistrate 
and at the trial and throughout she has 
adhered to her story that she heard this cry. 
Agamlal too says that she told him the same 
when he saw her on the morning of Saturday 
March 4; but her evidence was challenged 
on the ground that she had prevaricated as 
to the place where she was sleeping on the 
night in question. In the earlier stages 
she said that she had been sleeping at the 
house of Resamlal, Before tha committing 
Magistrate she changed her story and said 
that she was at Nebti's house. This is 
difficult to believe, for, if she was at Nebti’s 
house she would have been practically an 
eye witness and would have had much more 
to say about the crime than she has. The 
Sessions Judge has rightly held that in fact 
she was sleeping at Resamlal's house. The 
change in her stroy may possibly be 
accounted for by the fact that Resamlal had 
been included in the list of accused persons 
sent up, but Agamlal, Bulni and Rama who 
are related to Resamlal perhaps did not 
wish him or his wife to be convicted of an 
offence in which they were not directly con- 
cerned, The change in Rama's statement 
seems to me to have been made more pro~ 
bably with a view to exculpating Resamlal 
and his wife than to bring the witness 
Rama nearer to the scene of occurrencs so 
as to add credibility to her statement that 
she had hearda cry. The Sessions Judge 
has not accepted this statement because 
he says the room in Nebti’s house occupied 
by the deceased and the room in Resamlal’s 
house occupied by the girl Rama are so 
far apart that even if a cry was raised by 
Paltanbati, Rama could not have heard it, 

Now there is a statement in the course 
of the evidence of Agamlal that any cry 
from the room oceupied by Paltanbati would 
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not be heard in the house of Resamlal; but 
if we supposethat Agamlal at this stage was 
not anxious to say anything that would 
go against Resamlal, too much importance 
must not be attached to this statement. It 
is more to the point to consider the map 
and the evidence of the Sub-Inspector re- 
garding the distance, The map is to scale 
and the explanatory note shows that the 
distance between the suppesed place of 
occurrence A to the room where Rama slept 
F is only 51 cubits that is to say 76 feet or 
254 yards and the Sab: Inspector Ajit Kumar 
Kunar says in his evidence that Resamlal's 
house adjoins Nebti's house separated only 
by a lane. On this evidence I think that 
there is no improbability in Rama having 
.been able to hear a cry raised by Paltanbati 
and I am more inclined to believe that she 
did hear a cry as deposed to by her. That 
cry is direct evidence that Paltanbati was 
suffering a violent death and the circum- 
stances go to confirm the truth of that 
inference. The cremation was done by the 
male members of the household in the 
absence of any other villagers. The prosecus 
tion have placed the hour of this cremation 
earlier than the defence, but without going 
into that the very fact that no outsiders 


were present suggests that there was some | 


reason for keeping it so quiet, The accused 
in their statements have not attempted to 
make out that apy other villagers were pre» 
sent, but they said that villagers were 
invited to come but refused to do so in 
consequence of the fear of infection because 
Paltan bati had died of cholera. If however 
the story of cholera is itself a lio and an 
afterthought, the whole of this explanation 
completely falls to the ground and the cre- 
mation must be regarded as secret disposal 
of the body and a circumstance adding to 
the suspicion that the deceased had been 
violently done away with, As we have seen 
there is evidence that the theory of cholera 
was not the first explanation propounded to 
account for the death of Paltanbati which in 
the first instance had been attributed by the 
accused to suicide by hanging. The motive 
assigned for the suicide was not a motive 
which could reasonably be expected to have 
caused Paltanbati to commit suicide. 

Other suspicious citfgumstances ere the 
failure to advise Paltanbati’s mother Bulni 
or son Domra either of her illness or of her 
death. Then there is the evidence of Utam 
Hari before the committing Magistrate in 
which he had told about the panchayati in 
the evening at which Paltanbati was pre- 
sent and had deposed that the body was 
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removed for crematicn before dawn, He- 
says that he did not ask anyone how the 
Mst. had died, nor that any explanation 
was offered to him atthat time, The Ses- 
sions Judge relied on this deposition in 
preference to the contradictory statement. 
which he made during. the Sessions trial. 
His procedure was quile correct and in 
accordance with Emperor v. Jehal Teli (5). 
where Bucknill, J. laid down that : 

“Evidence duly taken before a Magistrate can be 
used for all purposes in a trial Court so long as the- 
evidence is evidence within the meaning of the 
Evi. Act; or in other words, that magisterial de- 
positions can be utilised in a trial Oourt as of 
evidential value only if the matter contained therein 
is according to the rules of evidence laid down in the 
Evi. Act, of evidential value.” 

He further observed that the principle was 
settled, 

“that unless there is clearly present besides the 
evidence given before the Magistrate evidence 
which will show that the evidence given before the 
Magistrate should be preferred to and substituted for 
that given before the Sessions Judge the evidence given 
before the Magistrate cannot be effectively utilised in 
support of a conviction,” 

These rules have since been followed and 
may be regarded as settling the practice for 
all Courts in Bihar. They are in accord 
with Fakira v. Emperor (6), a decision of 
the Judicial Committee of the Privy Oouncil. 
That was a casein which a question arose 
as to the admission of evidence in the Ses- 
sions Court under s. 248, Criminal P. O., and 
their Lordships observed that : 

“By the express provision of s, 288 of the Code the 
previous deposition is to be treated as evidence in 
the case for all purposes. The words ‘subject to the 
provisions of the Evi. Act, 1872', cannot be read 
80 g to limit the purpose for which it may bs 
used, 

The same principles have been followed 
in Emperor v. Lalji (7) where Emperor v. ` 
Jehal Teli (5), was applied and a conviction 
was supported, the depositions under s. 288 
being corroborated by previous statements 
recorded under s, 164 Criminal P. O., as 
well as by some other evidence. The use 
of previous statements recorded under 8. 164 
to corroborate a deposition put in under 
s. 288 was also supported as permissible in 
Manar Ali v. Emperor (8). But in this case 


(5) 3 Pat. 781; 84 Ind, Cas, 334; A IR 1925 Pat. 51; 
26 Or, L J 270; 6 P L T 53. 

(6) 41 0 W N 741; 167 Ind. Oas, 790; A I R 1937 PO 
119; I L R (1937) Bom. 711; 38 Or. L J 498; 19370 L 
R 216; 9 R P O 231; 1937 O W N 412; 3 B R 426; 39 P 
L R 334; (1937) M W N 546; 1937 A L R 328; 46 L W 
134; (1937) 2 M L J 323; 39 Bom. L R 963 (P O). 

(7) 16 P L T 730; 160 Ind Oas. 181; A I R1938 Pat, 
11; (1936) Or. Oas, 6; 38 Or. L J 235; 2 B R 180; 8 R P 
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(8) 60 O 1339; 147 Ind, Gas. 1203; A I R1934 Oal.. 
124; (1934) Or. Cas. 169; 58 O L J 66; 37 O W N 1066;. 
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the Sessions Judge found that there was 
corroborative material which inclined him to 
prefer the statement of Utam Hari made 
before the committing Magistrate to the evi- 
‘dence given by him in the Sessions Oourt. 
‘The corroboration available is in my opinion 
more ample than the Sessions Judge had 
thought because I would accept the evidence 
-of Rama that she heard the death cry in the 
night. In connection with Rama’s evidence, 
‘however as also that of Utam, it is to be 
mentioned that both these witnesses having 
made statements which the prosecution did 
not accept as Correct, they as well as some 
‘others of the witnesses were by permission 
of the Court cross-examined by the Public 
Prosecutor after a note had been made that 
they were “declared hostile” by the prosecu- 
tion. 

At one time it was thought that to declare 
‘a witness hostile had the effect of disquali- 
fying the prosecution and even the defence 
from relying on the evidence of such a 
‘witness. This doctrine was developed in 
a series of decisions of the Oalcutta High 
Court. But after a contrary view had been 
taken in this Court in the case in Sohrai 
Sahu v. Emperor (9), those decisions were 
overruled by a Full Bench in Prafulla 
Kumar Sarkar v. Emperor (10) and the 
law as stated in Sohrai Sahu Vv. Emperor 
(9), was followed and further explained 
in Emperor v. Haradhan (11). It is now 
‘settled that the evidence of a witness who 
is cross-examined by the party calling him 


ja still evidence and can be relied on 


by either party ; the credibility of the facts 
deposed to being a matter for the jury. 
As a corollary to the earlier view, it was 


said in some cases that leave to declare a 


witness hostile should not lightly be given. 
‘There must firat be good reason to believe 
that the witness had been “gained over." 
See observations in Parmeswar Dayal v. 
Emperor (12) and Emperor v. Suar Gole 
(13). The former of these cases was cone 
‘sidered and not followed in Emperor v. 
Haradhan (11), When it is no longer con- 


(9) 11 P L T 148; 124 Ind. Cas, 836; A I R 1930 Pat, 
947; (1930) Or. Cas, 515; 31 Or. L J 721; 9 Pat. 474; 
Tnd. Rul, (1930) Pat. 4> 2, 

(10) 58 0.1404; 131 Ind. Cas. 575; A IR 1931 Oal, 
401; (1931) Or. Cas. 497553 CLJ 427; 35 OWN 731; 
-82 Or. L J 768; Ind. Rul. <1931) Oal 463. 

(11) 14 P L T 494; 146 Ind Cas. 993; A I R 1933 Pat. 
E (1936) Cr. Ons. 1166; 35 Or. L J 240; 6 R P 

(2), 
a27P LT 561: 94 Ind. Cas. 705; AI R 1926 Pat. 
316; 27 Or. L J 657, 

(13) 16 PL T 95; 152 Ind. Oas,1021; A IR 1934 
Pat. 533; (1934) Or, Oas. 1189; 36 Or. L J 262; IRP 
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sidered that by giving the permission to 
cross-examine, something adverse to the 
credit of the witness is decided there is no 
necessity to put obstacles in the way of a party 
who has called an unwilling witness, The cir» 
cumstances in which a witness may be cross- 
examined by the party calling him are not 
laid down in s, 154, Evi. -Act, which 
leaves the matter entirely to the discretion 
of the Court and there is no legal objection 
to such permission being freely granted, 
Once we are rid ofthe mischief of con- 
sidering the grant of permission to be 
equivalent to an adjudication or expression 
of opinion of the Court adverse to the vera- 
city of the witness itis harder to justify 
the refusal than the grant toany party of 
permission to cross-examine any witness 
who supports the case of his opponent. 
Thus, in Suryanarayana v. Yarlagadda 
Naidoo (14), when a party had by the 
trial Court been refused leave to crosse 
examine their Lordships of the Judicial 
Committee expressed their regret that this 
course was adopted. “Common fairness” 
they said ' 

“required that opportunity to test such statements 


by cross-examination should be given, if the evi- 
dence was to be relied on;’ 


and that not having been done, they said 
that (in the case before them) the evidence 
was of no value. In the present trial, we find 
no error in the procedure followed by the 
Sessions Judge: though, as I said in 
Emperor v. Haradhan (11), I consider it 
preferable to avoid the use of the words 
“declared hostile” which by association have 
come to carry by implication a misleading 
significance. The depositions of Rama and 
Utam are still evidence notwithstanding 
their crossexamination on behalf of the 
prosecution. So also are the depositions of 
P. W. No. 15 Kare P. W. No. 17 Mahangu, 
P. W. No. 1s Sarfu and P, W. No. 19 Anoop 
Lal. These witnesses support the -defence 
case that on the Wednesday Paltanbati was 
suffering from cholera which caused her 
death. These witnesses may be regarded 
asin effect defence witnesses. Their testi- 
mony did not favourably impress the Ses» 
sions Judge, and has in our view rightly. 
been rejected. The prosecution theory ree 
ceives very material corroboration from 
the recovery at the house sezrch of the house 
of the accused of the articles I have referred 
to above of which Paltanbati’s mat was 
found to be stained with blood and the 
scrapings of earth from the wall of the 
room were found to be stained with 


(14) 6 O WN 513. 
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- human blood. That being so, the inference 
cannot be in my opinion resisted that 
Paltanbati was murderously done to death 
in the honsa of the accused on the night of 
March 1, 1939 and the three accused persons 
all took part in causing the evidence of 
the crime whoever was its author to dis- 
appear. I would affirm the conviction. In 
awarding sentence the Sessions Judge has 
had regard to the ages of the accused per- 
sons and to what appeared in all probability 
to be their relative degress of responsibi-+ 
lity. I see no reason to differ from the 
Sessions Judge's appreciation of these 
matters and 1 do not consider the sentence 
on either of the accused tobe excessive. I 
would dismiss the appeal. _ 

Chatterji, J.—I agree. 

D. Appeal dismissed. 
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LAHORE HIGH COURT 
First Appeal No, 44 of 1939 
March 1, 1940 
TEK COHAND AND ABDUL Rasatp, JJ. 
Lala RAM SARUP— PLAINTIPg—- 
APPELLLNT 
f versus 
Lala SHIV DAYAL MEHRA AND ANOTHER 


— DEFENDANTS — RESPONDENTS 

Mortgage—Equitable— Registration, when requires 
— Transfer of Property Act (IV of 1882), 8, 128 — 
Donor executing pro-note in plaintiff's favour and 
subject to its payment gifting entire property to defen- 
dants — Defendants cannot retain benefit and repu- 
diate burden, 

An ‘equitable mortgage’ is created by the deposit ot 
title deeds, It does not require to be reduced to writ- 
ing, but a memorandum or other writing is usually 
passed, either contemporarily with the deposit of the 
title deeds or subsequently. It is in each case a 
question of fact, as to whether the writing itself con- 
stitutes the bargain between the parties or whether 
the mortgage had been completed by the deposit of 
title deed and the advance of money on such deposit, 
and the writing ie merely evidence of an already com~ 
pleted transaction. In theformer case, the writing 
falls within s, 17, Regis. Act, and, if unregistered, is 
inadmissible. In the latter case, there is no bar to 
its being received in evidence. 71 Ind. Oas. 650 (1) 
and 181 Ind. Cag. 935 (2), relied on. 131 Ind. Cas, 
328 (3), 35 Ind. Cas, 190(4) and 129 Ind. Oas. 21 (5), 
referred to. [p. 445, col. 1.) 

After reciting the details of the properties the mort- 
gagor’s letter ran: “I am creating a complete 
equitable mortgage of my one-half share in the said 
properties..,.........a0d depositing the sale deeds with 
you. The letter and the title deeds were handed over 
to the mortgagee”: 

Held, that not only were the writing of the letter 
and the deposit of title deeds contemporaneous trans- 
actions, but the letter was the sole repository of the 
terms of the bargain. Since it was not registered it 
was inadmissible in evidence to prove the mortgage 
transaction and its terms could not be proved aliunde 
ander s. 9, Evi, Act, by parole evidence. {ibéd.] 
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Where the donor executed a pro-notein favour of 
the plaintiff and subject to the payment of the amount 
due thereunder made a gift of his entire property in 
favour of the defendant : 

Held, that the defendants could not retain the 
benefit and at the same time repudiate the burden. 
The maxim gui sentit commodum, sentire debet et onus 
(he who receives the advantage ought to suffer the 
burden) fully applied tothe case. Further, the defen- 
dants, being universal donees were on the princi- 
ple embodied in s, 128, T. P. Act, liable to pay the 
donor's debts out of his estate in their hands, {p. 
466, col, 1.] 


F. A. fromthe decree of the Sub-Judge 
hig Clase, Amritsar, dated November 22, 


Messrs. M. L. Puri and Qabul Chand, for 
the Appellant. 

Messrs. J. N. Aggarwal and Chandra 
Gupta, for the Respondents. 


Tek Chand, J.—This appeal arises out 
of a suit instituted by Ram Sarup, plaintiff- 
appellant, for recovery of Rs. 8688-2-3 by sale 
of properties described in detail in the plaint. 
The suit has been dismissed. The plaintiff 
appeals. The relevant facts are that one 
Raghunandan Lal, Aggarwal of Lahore, was 
the father-in-law of the plaintiff Ram Sarup, 
who is an Engineer employed in Jind State. 
Raghunandan Lal had no son and his wife 
had died some years ago. He had three 
daughters Puran Devi, who is married to the 
plaintiff Ram Sarup, Shakuntla Devi, marrie 
ed to Roshan Lal of Lahore and Savitri Devi, 
married toAtma Ram of Ambala District, 
Some years ago Raghunandan Lal and Ram 
Sarup had entered into a partnership : Ram 
Sarup supplied the entire capital, while the 
working was principally in the hands of 
Raghunandan Lal. The partnership purchas- 
ed certain immovable properties at Atari, 
on which a grain market, known as the 
Harish Ganj market, was constructed. The 
partnership also had a brick-kiln and a 
timber shop. On April 21, 1935, the accounts 
were gone into and a sum of Rs. 7,102-12-0 
was found due by Raghunandan Lal to 
Ram Sarup for which he executed a pro- 
note bearing interest at 10 annas per cent 
per mensem. On the same day, be depo- 
sited with Ram Sarup the title deeds of 
the properties at Atari and also handed 
over to him a letter(Ex, P-2) with a view 
to create an “equitable mortgage” over his 
half share of these properties. 

Ten months later, on February 15, 1936, 
Raghunandan. Lal executed -a registered 
deed of gift (Ex. DJi) in favour of Lala 
Shiv Dayal Mehra, Advocate, Lahore (defen- 
dant No. 1) and Smt. Schag Rani wife of Pan- 
dit Maharaj Kishen, Kashmiri Brahman of 
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Lahore (defendant No. 2). In this deed he 


“ recited that he owed Rs. 7,102 12-0 to Ram 


Sarup for which he had executed a pro-note 
and that he had also created an equitable 
mortgage in his favour on the properties 
mentioned above. He then went on to say 
that “subject tothe preservation of Ram 
Sarup’s rights to the extent of Rs. 7,500” he 
gifted one-half share in plots Nos. 13 and 
14 to Lala Shiv Dayal for services rendered 
to him from time totime, and the rest of 
his property, moveable and immovable, to 
Smt. Sohag Rani, who “for the last twelve 
years had been serving me in all respects 
and had been helping me financially also.” 
In the concluding portion of the deed it was 
stated that the donees, Shiv Dayal and 
Sohag Rani, had accepted the gift and put 
their signatures thereto. The deed was 
signed by Raghunandan Lal and attested, 
among others, by Shiv Dayal and Sohag 
Rani, Shiv Dayal nothing in his own hand 
that he had signed it “in token of accept- 
ance and also as attesting witness.” Raghu- 
nandan Lal died on July 30, 1936, and on 
February 20, 1938, the present suit was insti- 
tuted by Ram Sarup for recovery of 
Rs. 8,68x-2-3 made up as follows: 


“Rs, 7,102-12-0 principal sum secured on the 
pro-note and equitable mortgage. 

Rs, 1,530-15.0 interest due thereon till the date 

of the suit. 

Ra, 54-7-3 expenses incurred, in excess of 
the amount received after the 
death of Raghunanda Lal." 

Besides the donees, Shiv Dayal and 
Sohag Rani, the three daughters of Raghu- 
nandan Lal, namely, Puran Devi, Shakuntla 
Devi and Savitri Devi, and his son-in-law 
Roshan Lal were also impleaded as defend: 
ants. The suit, as originally brought, was on 
the basis of the prcsnote and the equitable 
mortgage mentioned above, At the come 
mencement of the proceedings these ladies 
and Rcshan Lal stated that they had been 
unnecessarily impleaded in the suit, as they 
‘had not succeeded to the property of the deceased 
and were not interested in the properties in dispute 
or in any other properties which Raghunandan Lal 
might have left.” : 

Sziv Dayal also stated that as Raghu- 
nandan Lal had 
“made a gift of the whole of his property in favour 
of himself and Sohag Rani, daughters and the son- 
in-law had no interest in the property left by Raghu- 
nandan Lal.” 

On this, the learned Subordinate Judge 
held that the-only persons against whom re- 
lief was or could be asked were Shiv Dayal 
and Sohag Rani and therefore on March 
30, 1938, he ordered that the other persons 
were ngt necessary parties to the suit and, 
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accordingly, their names were struck off the 
record. The plaintiff then amended’ the 
plaint, in which he based his claim, sub- 
stantially, on three alternative grounds. 
He alleged that the properties in suit had ` 
been equitably mortgaged with him. Seconde 
ly, he averred that if for any reason 
the equitable mortgage were held to be 
invalid, he, asa partner, had a “charge” 
over Raghunandan Lal’s half share in the 
partnership properties and was entitled to 
bring them to sale for payment of the 
amount duetohim. Thirdly, he contended 
that Siv Dayal and Sohag Rani had taken 
possession of the whole of Raghunandan 
Lal’s estate and therefore were his legal 
Yepresentatives and as such liable to pay 
the amount due to the plaintiff to the extent 
of his property in their possession, Shiv 
Dayal and Sohag Rani denied the alleged 
equitable mortgage or that the plaintif had 
a“partner's lien” which could be enforced 
against these properties in suit, They also 
traversed the allegation that they were 
the “legal representatives” of the deceased 
against whom a decree could be passed for 
any amount that might be found due by 
him to the plaintiff. The learned Subordinate: 
Judge found that the sum of Rs. 7,102012.0: - 
was due by Raghunandan Laltoths plaine» 
tiff for which he had executed the pro-note. 
(Ex. P. 1) on April 21, 1935, He held 
however that the letter (Ex. P/2) contained. 
the whole of the bargain of the alleged 
equitable mortgage, but being unregistered 
it was inadmissible in evidence and that. 
proof of the transaction could not be given 
aliunde, He found against the plaintif on 
the alternative claims put forward by him 
and, in the result, dismissed the suit, leave 
ing the parties to bear their own costs. 
On appeal, it has been strenuously cone 
tended by Mr. Mukand Lal Puri before us, 
that Ex. P/2 did not require registration 
and that the equitable mortgage has been 
fully proved by this document as well as 
by other evidence on the record. This con- 
tention is devoid of force, and I have no. 
doubt that the decision of the lower Court. 
on this point is correct. As has been stated 
above, Raghunandan Lal and Ram Sarap 
met on April 21, 1935 and on going through 
the accounts, it was found that Rs, 7,102-12-0 
was due by Raghunandan Lal for which 
sum he executed the pro-note (Hx. P/L) in 
favour of Kam Sarup. It is stated by the 
plaintifi’s own witnesses that “at the same. 
sitting” the letter (Hx, P/2) was written by 
Raghunandan Lal and was handed over to- 
Ram Sarup. In this letter, after describing. 
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in detail the properties owned by him and 
Ram Sarup jointly: he stated as follows: 

“Rs. 7,102-12-0 in all is now due from me to you. I 
am creating a complete equitable mortgage of my one- 
half share inthe said properties given at Nos. 1 to 5 
in favour against the said debt due from me. Besides, 
1 have handed over to you one pro-note in lieu of the 
said amount carrying interest at the rate of annas ten 


per cent. per mensem, I am also deposing the sale 
deeds with you.” 


This letter together with the title deeds 
was handed over to the plaintiff. In the 
face of the contents of this letter, it is idle 
for the appellant to contend that it contain- 
ed merely a recital of an already completed 
equitable mortgage. Not only were the write 
ing of the letter and the deposit oftitle 
deeds contemporaneous transactions, but it 
is clear that the letter was the sole reposi« 
tory of the terms of the bargain. The letter 
however was not registered and therefore 
it is clearly inadmissible to prove the mort- 
gage transaction. The learned Counsal for 
the parties have cited a number of rulings 
before us but it is not necessary to discuss 
them in detail here. The law on the subject 
is well-settled and the decisionin each case 
turns on its peculiar facts. An ‘equitable 
mortgage’ is created by the deposit of title 
deeds. It does not require to be reduced to 
writing, but a memorandum or other writing 
is usually passed, either contemporarily with 
the deposit of the title deeds or subsequently. 
It is in each case 2 question of fact, as to 
whether the writing itself constitutes the 
bargain between the parties or whether the 
mortgage had been completed by the de- 
posit, of title deed and the advance of money 
on such deposit, and the writing is merely 
evidences of an already completed transac- 
tion, In the former case, the writing falls 
within 6. 17, Regis. Act, and, if unregistered, 
is. inadmissible, In the latter case, there is 
no bar to its being received in evidence. 
For instances of cases of the former class, re~ 
ference may be made to the decisions of the 
Privy Council in Subramanian v. Lutchman 
(1) and Hari Shankar Paul v. Kedar Nath 
(2). In the first of these cases at the time 
of the loan a letter was written by the 
debtor to the creditor as follows: 

“We hand you herewith title deeds relating to . . 

. and also a pro-note of Rs, 63,000; this please hold 
as security against the advance made ... .” 


(1) 50 O 338; 71 Ind, Oas. 650; A I R 1923 P O 50; 

-§01A 77;1R66;44ML J 602; 32M LT 184; 25 Bom, 

L R 582; 2 Bur. L J 25:380 L J 41; 18 L W 416; 
(1923) M W N 762; 280 W N1 (P 0). 

(2) 43 O W N 806; 181 Ind. Oas. 935; A I R 1939 PO 
167; I L R(1939) Kar. 287; 66 I A184; I L R939) 
2 Cal, 213; 1939 O L R 385; 11 R P O 292;5 B R747; 
19390 W N 570; 50 L W 33:20 P L T 574;700 LJ 
163; (1939) 2 M L J 522; (1939) A LJ 869; 41 Bom. L 
R 1144; (1939) M W N 1166 (P O). 
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Their Lordships held that the letter con- 
tained the bargin between the parties, and 
as it was unregistered it could not be re- 
ceived in evidence, In Hari Shankar Paul 
v. Kedar Nath (2) the parties, professe 
ing to create a mortgage by deposit of title 
deeds, contemporansously entered into a 
contractual agreement in writing, which was 
made an integral part of the transaction and 
was itself an operative instrument and not 
merely evidential. It was held by their 


“Lordships that such a document must, under 


the statute, be registered, As instances of 
the second class may be cited Sundarac 
chariar v. Narayana Ayyar (3) and Pran 
Jivandas Jagjivandas v. Chan Ma Phee (4) 
at p. 900. In these cases the writing was 
nothing more than a written record of the 
particulars of the deeds, which were the 
subject of an agreement, constituted by the 
act of deposit and the payment of money, 
and it was therefore held that it did not 
require registration. Reference may also be 
made to Ralli Brothers v. Punjab National 
Bank Ltd. (5) which is the leading case of 
this Court on the subject. In that case lists, 
showing that the documents included there- 
in had been deposited by way of security, 
were held to be merely evidence of the pur- 
pose for which the deeds had been deposited, 
It was further held that the mere fact that 
a memorandum evidencing the equitable 
mortgage is contemporaneous with the de- 
posit of title deeds does not per se render 
the memorandum inadmissible in evidence 
for want of registration. 

The case before us clearly falls within the 
former category. The letter (Ex. P/2) bears 
close resemblance to the letter inSubramane 
ian Vv. Lutchman (1). After reciting the de- 
tails of the properties it says “now I am create 
ing an equitable mortgage” ,... and “am 
depositing the title deeds” etc. It is clear 
that it was by this writing that immovable 
property of the value of more than Rs. 100 
was mortgaged and therefore it was compul- 
sorily registrable. As this document is not 
admissible, its terms cannot under s. 91, Evi. 
Act, be proved aliunde by parole evidence. 
The plaintiff therefore cannot found a claim 

(3) 54 M 257; 131 Ind. Cas, 32°;4 I R 1931 P O 36; 
58 I A €8; (1931) A L J 245; (931)M WN 319;8 O 


W N 666; Ind, Rul, (1931) P O 104; 60M L J 506; 33 L 
W 501; 35 OW N 494; 530 L J 396; 33 Bom, L R 878 


P 0). 
: (4) 43.0 895 (900); 35 Ind, Oas. 190; AI R 1914P O 
115; 431A 122;8 L BR 458; (1916)i MWN 443; 
31ML J155;4L W 69; 14 A L J 638; 20 OWN; 
925; 18 Bom. LR 664; 20 M L T 242; 9 Bur. LT 125; 
240 LJ 314 (P O). 

(5) 11 L 564; 129 Ind. Oas. 21; AIR 1930 Lah, 920; 
31 P L R 934; Ind. Rul. (1931) Lah. 101. , 
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for recovery of money on the basis of the 
alleged equitable mortgage. 

He is however on firmer ground when he 
claims on the prc-note (Ex. P/}), subject to 
the payment of the amount due on which the 
gift of the remaining property of Raghunan- 
dan Lal had been made by him to.the two 
defendants and accepted by them. These 
defendants cannot now retain the benefit 
and at the same time repudiate the burden. 
The maxim qui sentit commodum, sentire- 
debet et onus (ke who receives the advantage 
ought to suffer the burden) fully applies to 
the case. Further, the defendants, being 
universal donees from Raghunandan Lal, 
are, on the.principle embodied in s. 128, 
T, P. Act, liable to pay his debts out of his 
estate in their hands, It is laid down in 
that section that where a gift consists of the 
' donor's whole property, the donee is person- 
ally liable for all the debts due by, and 
liabilities of, the dcnor at the time of the 
gift to the extent of the property comprised 
therein. Mr. Jagan Nath Aggarwal for the 
respondents contended that this rule was 
inapplicable to this case, as the defendants 
had not been proved to be universal donees. 
But this contention is clearly untenable. As 
has been stated above, the gift deed itself 
stated that subject to the payment of the 
. debt due to the plaintiff, all movable and 
immovable properties cf the deceased had 
been gifted to the defendants. This was 
corroborated by the defendant Shiv Dayal 
himeelf in his statement on March 30, 1938 
when he said that Raghunandan Lal had 
“made a gift of the whole of the property infavour of 
myself and defendant No. 2 and stated in the deed. 
Defendants Nos. 3 to 6 (the daughter andthe other 


son-in-law of Raghunandan Lal) have no interest in 
the property left by Raghunandal Lal deceased.” 


Subsequently, when examined as a wit- 
ness, Shiv Dayal said after the death of 
Raghunandan Lal, he and Sohag Rani had 
been demanding accounts of the properties 
of the partnership from the plaintiff. This 
they obviously did in their capacity as the 
universal donees and the legal representa- 
tives of the deceased. Again, we find that 
on October 28,1836 Sohag Rani published 
a public notice in a newspaper (Ex. D-2) in 
which it was stated that Raghunandan Lal 
had “permarently gifted away his entire 
share” in the properties which are ncw the 
subject-matter of this suit to her and that if 
any person unlawfully made purchase or 
sale of any portion of these properties with- 

-out her permission, he would be dealt with 
according to law, All this evidence makes 
it absolutely clear that these defendants are 


the “unéversal donees” from Raghunandan 5), 
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Lal and as such are bound to discharge the 
debt, due by him to the plaintiff, out of his 
Properties which have come in their hands. 
In this view of the case it is not necessary 
to discuss the other points raised in the case, 
namely as to whether the plaintiff as a 
partner had a ‘charge’ or “partner’s lien” on 
the properties in suit, or that the defendants 
shaving “intermeddled” with the estate of the 
deceased were his “legal representatives’ 
and, therefore, liable to pay his unsecured 
debts to the extent of his property which has 
come in their hand. 

On the findings given above, the plaintiff 
is entitled to recover frem the properties 
in dispute the sum of Ra. 7,102-12-0 due on 
foot of the pro-note mentioned above toge- 
ther with interest from the date of its execu. 
ticn till the institution of the suit, which 
comes to Rs, 1,530-15-0 or Rs. 8,633-11-0 in 
all. The claim for Rs, 54-7-3 however, cannot 
be sustained and must be disallowed. In 
the plaint a prayer for future interest from 
the date cf the suit till realizaticn was also 
made, but the learned Counsel for the ap- 
pellant did not address us on the point, and 
we do not think that in the circumstances 
future interest should be allowed. For tke 
foregoing reasons, I would accept this ap- 
peal, set aside the judgment and decree of 
the Court below and grant the plaintiff a 
decree for Rs. 8,633-11-0 with proportionate 
costs in both Courts, against Lala Shiv Dayal 
and Smi.Sohag Rani (defendants Nos. 1 
and 2), recoverable from the properties 
mentioned in the plaint, 


Abdul Rashid, J.—I agree, 


D. Appeal accepted. 


LAHORE HIGH COURT 
Civil Revision No. 246 of 1939 
November 27, 1939 
DaALIP Sine, J. 
Mufti MOHAMMAD YUSAF ALI— 
PETITIONER 
versus 
DEPUTY COMMISSIONER, HOSHIAR- 


PUR AND OTHERS —RESPONDENTS 
Punjab Alienation of Land Act (XIII of 1900), 


` 8. 21-A—Order under—Revision,if lies—Court's power 


to remand case under s. 21-A (5)—Hvidence— Question. 
of onus, 

Revision lies from an order made upon an appli- 
cation under s. 21-A. 9 Ind. Cas.. 396 (2), relied on,. 
169 Ind, Cas. 480 (1), dissented from. 

In cases unders.21-A remand is necessary and 
desirable and the law provides for it in s 21-A. 
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Where the parties have led all the evidence the 
question of onus is of no importance, 


.R. for revision of the order of the 
District Judge, Hoshiarpur, dated December 
22, 1933. 

Mr, Achhru Ram, for the Petitioner. 

Mr. M. Sleem, Advocate-General, for Rese 
pondent No. 1. 

@rder.—A preliminary objection is raise 
ed that no revision lies following Jhangi 
Ram Boda Ram v. Collector Deraghazi 
Khan (1). Idisagree with the ruling and 
consider that Asa Singh v. Buta (2), was 
correctly decided, On the merits it is con- 
tended that no remand was possible. I can- 
not accept this contention. It seems to me 
that in cases of this kind, remand must be 
necessary and desirable and the law pro- 
vides for it in s, 21-A (5), It is contended 
the onus of the issue was wrongly placed, 
This is so but the parties had led all the 
evidence and the question of onus is of no 
importance. Isee no ground for revision 
(a limited remedy) and dismiss the petition. 
As regards costs, I am told in asuit brought 
by petitioner the decision has been given in 
his favour as to his caste and the matter is 
now under appeal, In the circumstances I 
leave the parties to bear their own costs in 
this Court. 

s. Petition dismissed. 


Ws I R 1937 Lah, 637; 169 Ind. Oas. 430;10 R L 
(2) WPR 1911; 9 Ind. Cas. 396; 6 P L R 1911. 





NAGPUR HIGH COURT 
Oriminal Revision No, 543 of 1939 
March 5, 1910 
PURANIK, J. 

EM PEROR—Proseovror 
versus 


LAXMI PRASAD AND otasrs—Acousgp 

Criminal Procedure Code (Act V of 1898), ss. 247, 
438, 403— Accused acquitted under s, 247 — Acquittal 
held not illegal — “Hearing™ scope of — Nature of 
acquittal unders. 247—Reference under a, 438—In- 
terference with such acquittal, 

Where the case was adjourned toa certain date on 
which two of the accused were bound to appear and 
the summons of the third accused was awaited, the 
date was nota mere nominal hearing and if on such 
date the complainant was absent the Magistrate was 
fully within his power to atquit the accused under 
Ba 247. 71 Ind, Oas. 669 (1) and 150 Ind. Oas. 858 (2), 
distinguished. [p. 469, col. 1.] 

The word “hearing” which is not defined in the 
Criminal P. O., has not been used in s. 247, Oriminal 
P. O. in limited technical sense tomean an investiga- 
tion of a controversy. 150 Ind. Oas. 858 (2), ap- 

: plied, [ibid.] 

Dismissal of the complaint under s. 247 if the com- 

plainant is absent and acquittal of the accused is the 
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rule but the Court is given a discretion to adjourn the 
case for some reason if it thinks fit: 

Held, that the Court having full discretion in the 
matter it could not be said on the facts of the case 
that the Oourt exercised the discretion arbitrarily 
and not judicially. fp. 469, col. 2.] 

Acquittal under s. 247, Criminal P. O, though not 
an acquittal on the merits has the force of a complete 
acquittal for all purposes. A fresh and a separate 
trialon the same facts wouldbe barred under s. 403 
of the Oriminal P. O. The word “trial” under s, 403 
does not necessarily mean an acquittal becauge of the 
barof further proceedings in the same way as an 
acquittal after trial on the merits, The mere fact 
that this is an acquittal not on the merits of the 
case but on the initial stage of the case in the 
absence of the complainant does not make any 
difference whatsoever for deciding whether there 
should be an interference in revision against this 
order of acquittal. Where reference under s. 438 is 
received asking for interference against an order of 
acquittal the High Oourt is very reluctant to accept 
such a reference. In cases of acquittal the Provincial 
Govt. has aright of appeal. Ifthe Provincial Govt. does ` 
not choose to file an appeal and if a reference is made 
asking the High Court to interfere with an order of 
acquittal the High Oourt will interfere only if there be 
radical and incurable irregularity or a complete dis- 
regard of the law and procedure or a manifest in- 
justice which has got tobe cured. When an accused 
is acquitted a very valuable and substantial privilege 
accrues in his favour and itis not proper for a 
Court to interfere with an acquittal simply because 
the complainant thinks that the accused has com- 
mitted the offence and the offence will remain un- 
punished. 74 Ind. Cas. 1054 (3), 126 Ind. Cas. 321 (4) 
and 146 Ind. Oas. 332 (6), relied on. 45 Ind. Oas. 257 
(5), not followed. [p. 469, col. 2; p. 470, col. 1.) 


O. R. Reference by the Additional Ses- 
sion Judge, Seoni. 


Mr, R. N. Padhye, for the Complainant, 
Mr. C. B. Parakh, for the Accused, 


Order.—This is a reference under s. 438, 
Oriminal P. O. by the Additional Sessions 
Judge, Seoni, against an order of acquittal 
under s. 247, Criminal P, O. passed by Mr. 
Kolte, Magistrate, First Olass, Seoni, in 
Oriminal Case No. 215 of 1939 under s. 6 of 
the Child Marriage Restraint Act. 

The complainant filed a complaint under 
8.6 of the Ohild Marriage Restraint Act 
against three persons, The said complaint 
was registered after preliminary enquiry on 
August 17, 1939 and summonses were issued 
to the accused asking them to appear Dee 
fore the Court on September 2, 1939, On 
this date the complainant was absent but 
had sent a medical certificate with his 
Pleader andthe Oourt accepting it did not 
dismiss the complaint in the absence of the 
complainant, Only one accused appeared 


-before the Court on September 2, 1939 and 


he promised that his wife, accused No, 2, 
who had gone to some other village, will be 
produced by him on tha aext date ef hearing 


. 
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in the case. The summons of accused No. 3 
was not returned and he was absent. So 
far as that accused was concerned the Court 
thought it proper to await the return of the 
summons. Accused No, 1 who was present 
was ordered to furnish bail for Rs. 100 with 
one surety for the like amount and the case 
was adjourned to September 12, 1939. The 
complainant was again absent on Septem- 
ber 12, 1939. His Pleader was also absent 
and no medical certificate was produced this 
time, Accused No, 1 was present and stated 
that accused No. 2, his wife, was on her way 
to Court. Accused No. 3 does not appear 
to be present. The Court dismissed the 
complaint under 8. 217, Criminal P. O. and 
acquitted the accused. 

Against this acquittal, the complainant 
filed an application for revision before the 
Additional Sessions Judge, Seoni, in which 
he stated that he was to come to Court on 
the 12th but was delayed owing to his ill- 
health and that when he reached the Court 
he Jearnt that the case was already called 
in the early hour at about 11-184, m. and 
dismissed in default. The learned Addi- 
tional Sossions Judge was of the opinion 
that the order of acquittal is illegal and 
improper and he has submitted the case to 
this Court recommending that the order be 
set aside and retrial ordered. 


The Jearned Additional Sessions Judge 
while making the reference argued that 
the order, dated September 12, 1939 acquit- 
ting the accused under s. 247, Criminal P. 
C. is illegal and the same argument is re- 
peated before me, The contention is that 
the date—September 12, 1939,—was not a 
date appointed for the appearance of the 
accused nor was it a date subsequent there- 
to which the hearing of the case was ad- 
journed, to attract the provisions of's. 247, 
Oriminal P. O. Itis argued that September 
12, 1939 was fixed only to await the return 
of a summons issued against accused No, 3 
and it wasno date for appearance of the 
accused or for adjourned hearing of the 


case. 
Section 247, Criminal P. ©. runs and 


under :— 

“Tf the summons has been issued on complaint, and 
upon the day appointed for the appearance of the 
accused, or any day subsequent thereto to which the 
hearing may be adjourned, the complainant does not 
appear, the Magistrate shall, notwithstanding any- 
thing hereinbefore contained, acquit the accused, un- 
less for some reason he thinks proper to adjourn the 
hearing of the case to some other day : 

“Provided that, where the complainant is a pub- 
lic servant and his personal attendance is not re- 
quired, the Magistrate may dispense with his attend- 
‘ance, and proceed with the case.” 
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After registering the complaint on August 
17, 1939, the Court ordered issue of sum- 
monses to the accused and fixed the case 
for September 2, 1939, This was a date 
for the appearance of the accused. The ab- 
sence ot the complainant on this date was 
presumably excused as he had sent a medical 
certificate. On this date only one accused 
appeared and he promised to produce ehis 
wife accused No. 2 at the next hearing while 
the summons of the 3rd accused was not 
received back and the Court wanted to see 
whether it was served or not. The Court 
after admitting the accused who was pre- 
sent to bail adjourned the hearing of the 
case to the September 12, 1939. The argu- 
ment that the case was simply adjourned 
to see if the summons of accused No. 3 was 
served or not does not appeal to me, The 
accused No, 1 who was admitted to bail was 
bound to appear on September 12, 1939 and 
as he had undertaken to produce his wife 
on this date, it must also be treated as 
a date appointed for appearance of this 
accused and accused No. 1 and further to 
see what should be done in the case after 
seeing the return of the process against 
accused No. 3. September 12, 1939 was not 
thus a date which was fixed only for awaite 
ing the return of the process against accused 
No, 3. I treat it to be an adjourned hearing 
of the case. The principle underlying 
5. 247, Criminal P. O, appears to be that from 
the first day on which the case is fixed for 
appearance of the accused and at all sub- 
sequent adjourned hearings of the case 
during which the Court has to take some 
step or other in the progress of the trial, 
the presence of the complainant before the 
Court is insisted on and if he absents him» 
self on any such hearing, his complaint is 
liable to be dismissed and accused acquitted 
unless the Court in its discretion for certain 
Teasons excuses the absence and adjourns 
the hearing of the case. The only exception 
to this rule is one given in the proviso to 
s. 247 itself. It may also be conceded that 
when the case is fixed for mere delivery of 
judgment as was the casein Emperor v. 
Jangu Singh (1), or is adjourned to a date 
on which it is known that only a future date 
of hearing is to be ascertained as was 
the case in In re* Jamnabai Meghji (2) 
the presence of the accused should not be 
insisted upon by the Court and if an order 
is passed under s. 247, Oriminal P. O., 

(1) 19N L R48; 71 Ind. Cas. 669; 24 Or. L J 205; 


ATR 1993 Nag, 158; 6 N LJ 68. 


(2) A I R 1934 Bom. 136; 150 Ind. Cas, 858; 36 Bom, 
fg 105; (1934) Or. Cas. 475 (2); 7 RB 23; 350r. LJ 
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under such circumstances, it may be set 
aside but the same cannot be said about 
the facts of the present case. In the 
present case the case was adjourned to 
September 12, 1939 on which two of the 
accused were bound to appear and the 
summons of the third accused was awaited. 
If accused No. 2 did not appear in spite 
of the undertaking given by accused No. 1 
or #f the summons of accused No.3 was 
not served, the Court had totake definite 
steps for securing the appearance of the 
accused and would have passed orders in 
the ordinary course directing the complains 
ant to take some step or other in that 
behalf. If all the accused had by chance 
appeared the Court would have directed 
the complainant to take some further step 
for the progress of the case. September 
12, was not thus a mere nominal hearing, 
It was argued that hearing meant an 
investigation of a controversy and inasmuch 
as on September 12, 1939 the investigation 


of the controversy could not have begun’ 


as the summons of one of the accused was 
awaited and the witnesses were not sume 
moned for the date, September 12, 1939 
could not be regarded asa date to which 
the hearing of the case was adjourned. 
I am definitely of the opinion that the 
word “hearing” which is not defined in the 
Oriminal P. O., has not been used in this 
limited technical sense as was argued 
before me. In In re Jamnabai Meghji (2) 
when the case was only fixed for knowing 
the next date, their Lordships called it all 
the samea date fixed for hearing though it 
was termed by them a nominal hearing. 1 
have shown that in the case under dispute 
the hearing was not merely nominal. I 
cannot accept the reasoning of the lower 
Court that the dismissal was illegal. 

It is next argued that in the circum- 
stances of the case the Court ought not 
to have dismissed the case but adjourned 
it even though the complainant was late. 
The absence of the complainant when the 
case was called in the early part of the 
date was not quite inexcusable ia the cir- 
cumstances of the case. Itis quite possible 
to take this view of the case and question 
the propriety of the order passed and 
characterise it as a hasty and improper 
order. It is also possible to argue that 
the Court had already excused the absence 
of this complainant at the last hearing 
when his Pleader was present and the 
complainant had sent a medical certificate 
but at this hearing when the Court found 
that neither the complainant was present 
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nor his Pleader had appeared and that 
though an indulgence was once granted 
the complainant did not care to apear 
in time on an adjourned hearing and had 
not taken any step to acquaint the Court 
why he was unable to attend when called, 
the Court thought it to be a case in which 
complainant did not take interest and 
dismissed it. Dismissal of the complaint 
if the complainant is absent and acquittal 
of the accused is the rule but the Court 
is given a discretion to adjourn the case 
for some reason if it thinks fit, The Court 
having full discretion in the matter it 
could not be said on the facts of this 
Case that the Osurt exercised the diszretion 
arbitrarily and not judicially., In any case 
I do not think that this is a fit case in 
which I should interfere with the exercise 
of the discretion of the trial Court, 

The accused have been acquitted under 
8. 247 of the Criminal P. O. though not 
an acquittal on the merits has the force 
of a complete acquittal for all purposes, 
A fresh and a separate trial on the same 
facts would be barred under s. 403 of the 
Criminal P. C, The word “trial* under 
s. 403 does noi necessarily mean an acquittal 
because of the bar of further proceedings 
in the same way as an acquittal-after trial 
on the merits. Emperor v, Dulla (3), Shakar 
v Dattatraya (4) and other cases mentioned | 
in Mitra’s Oriminal P. O., p. 727, 1937 
edition. The only case to the contrary 
noted therein is Bezewada Kotayya v. Kona- 
thalapalli Venkayya (5). That does not 
appear to be a view that is favoured by 
the other High Oourts. The mere fact 
that this is an acquittal not on the merits 
of the case but on the initial stage of the 
case in the absence of the complainant 
does not make any differenca whatsoever 
for deciding whether there should be an 
interference in revision against this order 
of acquittal. In KingsHmperor v. Ganpat 
(6) it was stated that where reference 
under s. 438 is received asking for inter- 
ference against an order of acquittal the 
High Oourt is very reluctant to accept 
such a reference. In cases of acquittal the 
Provincial Govt. has a right of appeal. 
If the Provincial Govt. does not choose to 


(3) 45 A 58; 74 Ind. Oas. 1054; AIR 1923 All. 360; 
24 Or. L J 862. 

(4) 53 B 693; 128 Ind. Oas. 321: 31 Bom. LR 795; 
A I R 1929 Bom, 408; 31 Or. L J 1000; Ind. Rul, (1930) 
Bom. 417. 4 

(5) 40 M 977 note; 45 Ind, Oas. 257; 19 Or.L J 497; 
AIR 1918 Mad, 212, 

(6) 29N L R 365; 146 Ind, Oas. 332; AI R 1933 Nag. 
259; (1933) Or. Oas. 930; 6R N 85; 35 Or. L J 28. 
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file an appeal and if areference is made 
asking this Oourt to interfere with an 
order of acquittal the High Oourt will 
interfere only if there be radical and in- 
curable irregularity ora complete disregard 
of the Jaw and procedure or a manifest 
injustice which has got to be cured. The 
learned Additional Sessions Judge wanted 
this Court to interfere onthe ground that 
the order of acquittal was illegal and the 
order dismissing the complaint in the 
absence of the complainant was improper 
in the circumstances of the case. I have 
shown that both these arguments are not 
correct, The reasons given by the learned 
Additional Sessions Judge for interference 
therefore do not weigh with me. It was 
argued at the hearing that there should be 
an interference in revision because the 
complaint in this case was filed practically 
at the end of the limitation for filing 
this complaint and if there is no interfer- 
ence in revision the accussd who eccording 
to the complainant had committed an offence 
will remain unpunished for the offence that 
has been committed, for the offence com- 
mitted is one under the Child Marriage 
Restraint Act and in the interests of 
society interference by the High Court is 
necessary. When an accused is acquitted 
a very valuable and substantial privilege 
accrues in his favour and it is not proper 
‘ for a Court to interfere with an acquittal 
simply because the complainant thinks 
that the accused bas committed the offence 
and the offence will remain unpunished. 
I do not think that this is a fit case for 


interference and I do not accept the 
reference. 
D. Reference rejected. 


| BOMBAY HIGH COURT 
Civil Revision Application No, 213 of 1939 
December 21, 1239 
BRAUMONT, O. J. AND Sgn, J. 
NARANLAL JETHALAL THAKUR 
AND OTHERS— DEFENDANTs—A PPLIOANTS 


versus 
SHIVPRASAD AOHRATLAL JANI AND 


OTHERS—-PLAINTIFF— OPPONENTS 

Civil Procedure Code (Act V of 1908),0. XXII, r. 3 
—Plaintiff dytng leaving as heirs three sons and 
widow — Sons brought on record — Widow dying 
~Sons not described as her heirs — Suit if 
abater: . 
ere is no justification for enlarging the words 
of O, XXII, r. 3, Civil P. O., soasto cover a case 
where all that is required is formal amendment of the 

record, and not the addition of new parties. 
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A plaintiff died during the pendency of suit leaving 
three sons and a widow who wasalso one of the heirs 
of the plaintiff by reason of Act XVIII of 1937. Only 
the sons were brought on record. The widow died 
and her heirs being her three sons were already on 
record: 

Held, that the suit did not abate even though. 
the three sons were not described on the record as 
suing, not only as heirs of the plaintiff but also ag 
heirs of their mother. A person who is already a party 
cannot be made a party over again. 172 Ind. Oas. 919 
(1); held no good law. z 

R. App. against the order passed by*the 


C. 
Sule Fudge, Ahmedabad, in O. S. No. 1275 of 
19 


Mr. J. C. Shah, forthe Applicant (Defende 
ant No. 2). 

Messrs. I. I. Chundrigar and K. T. 
Pathak, for the Opponents. 


Beaumont, C. J.—This is a revision ape 
plication against an order made by the 
Third Joint Subordinate Judge of Ahmeda~ 
bad refusing an application that the suit 
had abated. The suit was originally filed 
by one Achratlal Kalidas who was seeking 
to recover possession of certain property as 
the reversioner of the previous owner. The 
plaintiff died on Febrnary 1, 1938. On 
March 21, 1938 there was an application to 
bring the heirs of the plaintiff on record. and 
in answer to that application, the threa sons 
of the plaintiff were brought on record. Bee 
sides those three sons, the plaintiff had left 
a widow named Bai Hira, and it is said that 
by reason of the Act XVIII of 1937, which 
came into operation on April 14, 1937, Bai 
Hira was one of the heirs of the plaintiff 
jointly with the three sons, and that she 
ought to have been brought on the record. 

I will assume, without deciding, that Bai 
Hira was one of the heirs of the plaintiff 
and that she ought therefore to have been 
brought onthe record. But Bai Hira died 
on April 15, 1938, which is less than 90 days 
from the date of the plaintiff's death, and 
her heirs were the three sons of the plaintiff 
who were already on the record. It is 
argued however that as the three sons were 
not described on the record as suing, not 
only as heirs of the plaintiff but also as 
heirs of their mother, the suit abated, at 
any rate as to the mother's interest, That 
would seem to me to be a very unfortunate 
conclusion to arrive at, for I can see no jus- 
tice in holding that a suit abates for want 
of parties when all -parties interested were 
in fact before the Court, and I should be 
sorry to find that the rules require the Court 
so to hold. However when I icok at O. XXII, 
rr. 2,3 and 4, Oivil P. O„ Iam clearly of 
opinion that the rules do not require the 
Court so to hold. Rule 2 deals with the 
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case of the death of one of several plaintiffs 
or defendants where the right to sue sur- 
vives to the surviving plaintiff or plaintiffs 
alone; or against the surviving defendant or 
defendants alone, and in such a cage the 
Oourt is required to cause an entry to that 
effect to be made on the record, and the suit 
then proceeds at the instance of the surviv- 
ing plaintiff or plaintiffs, or against the 
surviving defendant or defendants, That 
Tule does not specify any time limit within 
which the Court is required to make an 
entry in the record showing the character 
of the surviving plaintiffs or defendants, 

Then r..3 provides, so far as material, 
that where there are one or more plaintiffs 
and the right to sue does not survive to the 
surviving plaintiff or plaintiffs alone, or a 
sole plaintiff or sole surviving plaintiff dies 
. and the right to sue survives, the Oourt, on 
an application made in that behalf, shall 
cause the legal representative of the decees~ 
ed plaintiff to be made a party and shall 
Proceed with the suit. And then sub-r. (2) 
provides that if an application under the 
proceeding sub-rale is not made within the 
time limited by law (which is 90 days). 
the suit shall abate, Rule 4 deals with the 
case of the death of a defendant where the 
right to sue survives, and requires the legal 
representative of the deceased defendant to 
be made a party, But the rule, which 
governs the present case, is r. 3. 

Now itis apparent that inasmuch as on 
the death of Bai Hira her legal representa- 
tives were already on the record, the Court 
could not cause them to be made parties. 
They were already parties, and a person 
cannot properly be made a party twice over, 
though I have known that course to have 
been adopted in this Court. So that in 
terms O. XXII, r. 3 does not apply, and 
there being no time limit in which an ap- 
plication must be made to describe the 
Plaintiff as suing in a double capacity, I can 
see no ground whatever for holding that the 
suit abated. But Mr. Shah relies on a recent 
decision of Engineer, J., in Khodadad v. 
Jerbai (1), in which, disagreeing with cere 
tain authorities of the Lahore and Madras 
High Courts, and following two decisions 
of the Patna High Oourt, the learned 
Judge held that the fact that the 
legal representative of a deceased defen- 
dant happened to be on the record, 
not as such but in a different capacity, 
did not prevent the abatement of the suit, 
and that the plaintiff was not thereby 


(1) 39 Bom. L R 1156; 172 Ind. Oas. 919; I L R (1938) 
Bom, 64; 10 R B 301. 
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relisved from the duty of applying within 
tims fur the substitution of the legal re- 
presentative of the deceased defendant in 
place of the deceased. That was a case 
underr, 4 of O. XXII, but neither under 
that Rule nor under r.3 is there in terms 
an obligation to apply for the substitution 
of a legal representative of a deceased party 
in place of the deceased. 

The words of the rules require an applis 
cation to be made to causa a legal represen- 
tative of a deceased plaintiff or defendant 
to be made aparty, and as I have already 
pointed out, a person who is already a party 
cannot be made a party over again. I am 
quite unable to agree either with the 
conclusion or with the reasoning of the 
learned Judge in Khodadad vV., Jerbai (1)! 
which on this point is, in my opinion, not 
gocd law. The learned Judge considered 
that until a defendant was described as 
representing a deceased defendant, he could . 
not putin a defence setting out his contene 
tion as such representative, and that there 
was really no substantial difference bet- 
ween an application to bring a party on 
record, and an application to show in what 
capacity that party ison the record. In my 
opinion there is all the difference in the 
world. If the proper parties are not before 
the Court, the suit cannot proceed: but if 
a party is on the record, he can appear either 
in person or by Counsel and make any re- 
presentation which seems good to him, 
whether in one capacity or in more than one 
capacity, and being on the record, it is in my 
opinion competent to bim to put in a plaint 
or defence stating his attitude inthe dif- 
ferent capacities in which he is suing or 
being sued. Onits being brought to the 
notice of the Court that the record does not 
show that he is suing or being sued in more 
than one capacity, it is the duty of the Court 
to have the record amended. Bat an 
amendment of that sort can be made at any 
time, and I apprehend that if an application 
were made to strike out a pleading on the 
ground that the interest of the party plead: 
ing was not properly shown on the record, 
the Court would amend the record, and not 
strike out the pleading. In my opinion there 
is no justification for enlarging the words 
of O. XXII, r. 3 80 as to cover a case where 
all that is required is formal amendment of 
the record, and not the addition of new 
parties. In my opinion the order of the 
learned Judge was right, and this applica- 
tion must be dismissed with costs. 

Sen, J.—I agree. 

B. Application dismissed. 

e 
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PRIVY COUNCIL 
Appeal from the Oalecutta High Oourt 
January 4, 1940 
Viscount MAUGBAM, Lorp WRIGEBT 
AND Sip Georep RANKIN. | 
Raja PROFULLA NATH TAGORE 
— APPELLANT 
versus ` 
SANTOSH KUMAR DAS AND ANOTHER 
— RESPONDENTS 

Landlord and tenant — Tenure and sub-tenure— 

Holders of, relation between—Sub-tenure ceasing to 
exist—Effect on superior tenure—Bengal Tenancy Act 
(VIII of 1885), s8. 159, 161 — Interest of inferior 
grade, if can be annulled without touching subordi- 
nate interests. 
» The relation between the holder of a tenure and the 
bolder of a sub-tenure immediately subordinate to it 
is that of landlord and tenant. Each interest is a 
right to hold’land. If therefore for any reason an 
inferior tenure or holding ceases to exist whether by 
lapse of time (as in thecase of a tenure which is not 
permanent) or by annulment, or by abandonment or 
otherwise howsoever, this necessarily operates as 
bringing to an enda qualification imposed upon the 
superior interest in the land. [p. 473, col. 2.) 

The whole object ofthe reservation by ss, 159 and 
161 of the Ben. Ten Act ofa power in the auction- 
purchaser to annul incumbrances is to enable him to 
get rid ofa subordinate interest the holder whereof 
may intercept the rent which would otherwise be 
legitimately payable tohim. There isno intelligible 
principle on which he can be allowed to leave un- 
touched an interest’ subordinate to the purchased 
interest and at the sametime annul as incumbrances 
interests of an inferior grade. 5 Ind. Cas. 189 (1), 
referred to. [p. 474, col. 1.) 

Mr. W. W. K. Page, for the Appellant. 

Messrs. L. P. E. Pugh, K. C. and J. M. 
Pringle, fcr the Respondents, 


Sir George Rankin.—In this case two 
appeals from a decision given on June, 27, 
1935, by the High Court at Fort William 
in Bergal have been consolidated. They 
may be described with substantial though 
not with literal accuracy as brought one 
by the plaintiff and the other by the de- 
fendant, and as arising out of proceedings 
tuken to ascertain mesne profits in a suit 
to recover possessicn of a number of tenures 
in lands lying in the village of Dashmina 
in the district of Bakarganj in Bengal. 
Strictly speaking there were two suits tried 
together and not one suit only, parties have 
on their death or for other reasons been 
succeeded by their representatives, there 
were a number of pro forma defendants in 
addition to the main defendant Raja Proe 
fulla Nath Tagore (now deceased but herein 
called the defendant); and at first his 
father’s executors were impleaded and not 
himself. But such details may be waived 
aside and the suit sufficiently described as 
having been brought on April 4, 1916, in 
the Subordinate Judge’s Court at Bakarganj 

s 


PROFULLA NATA v. SANTOSH KUMAR Das (P O) 


19010 


by one Satya Bhusan Das against Raja 
Profulla Nath Tagore. The plaintiff sought 
to recover possession of 54 tenures describ- 
ed in three schedules marked ka, kha and 
ga attached tothe plaint. The case went 
on appeal to His Majesty in Council and 
by an Order in Council dated March 21, 
1929, affirming the decision of the High 
Court it was finally determined that the 
plaintiff should recover possersion of a 
6-annas sharein 22 tenures—these tenures 
falling into iwo classes comprising 11 
tenures each. Under this decision the plain- 
tiff obtained possession on September 12, 
1929, of what had been decreed to him 
and on February 15, 1930, proceedings 
were begun to assess what was due to him 
from the defendant in respect of mesne 
profits for the period April 4, 1913 to 
September 12, 1929. The date—April 4, 
1913—is determined by the fact that it is 
three years before the institution of the 
suit: the wrongful possession of the defen- 
dant had begun in or about 1907. An 
investigation having been made by a Oom- 
missioner, the learned Subordinate Judge 
on May 11, 1931, passed judgment on the 
matters in dispute, and the case went back 
to the Commissioner who assessed the mesne 
profits at Rs. 68,405, On appeal to the 
High Court, Mukerji and S. K. Ghose, JJ. 
on June 27, 1935, gave the directions which 
are now challenged before the Board and 
assessed the mesne profits at Rs. 60,152 with 
certain interest and costs. Their decision 
was embodied in two decrees—one dismiss- 
ing the plaintiff's appeal tothe High Court 
and the other allowing on certain points the 
appeal of the defendant. 

To ascertain the mesne profits from 1913 
to 1929 it is necessary to have regard to the 
tenure history (if it may so be called) of 
the village of Dashmina, but their Lorde 
ships in referring to the history will 
endeavour, as far as may be, to omit 
irrelevant detail. The village lay within 
the zemindary of the defendant, a per- 
manently settled estate named Nasirpur 
bearing Touzi No. 2694 in the Bakarganj 
Oollectorate. It was held by a Muham- 
madan family (who may be referred to as 
the .Dashmina family) in what has been 
justifiably described as a complex or mesh 
of tenures and sub-tenures. Immediately 
under the zemindar they held 12 annas of 
the village in six separate “jimba taluks” 
and they alsoheld a “pattai taluk” in two 
sub-divisions under the other 4 annas, 
Under these interests they held numerous 
sub-tenures. One of the members of this 
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family was Abdul Wahed who owned a 
6-annas share in the various interests of 


‘which the family were possessed. He had 


mortgaged his 6-annas share in sume of the 
items to the plaintiff's father who in 1901 
obtained a mortgage decree and in 1905 
bought his mortgagor’s share in 11 tenures 
at a sale in execution of the decree. The 
plaintiff or his father likewise in 1905 and 
1911 obtained money decrees against Abdul 
Wahed and bis heirs under s. 90 of the 
T. P. Act and in 1910 and 1912 bovght the 
judgment debtor’s 6-annas interest in 43 
other tenures belonging to the family. 

Meanwhile the family had not been pay- 
ing the rent due to the zemindar for the 
interests which they held directly from him, 
viz, the jimba taluks (12 annas) and the 
pattai taluk (4 annas). The zemindar in 
1805 brought two rent suits against them 
treating the jimba taluks as one tenure 
and the patiai taluk as another tenure, 
He obtained a decree in each case, put the 
tenure up tosale in execution thereof and 
purchased it himself, In 1907 he took the 
steps prescribed by s. 167 of the Ben. Ten. 
Act to annul all incumbrances on the pro- 
Perties purchased by him. The Dashmina 
family failed to resist these proceedings 
and the Court of Wards was put in charge 
of 10 annas of their interests—that is, ex- 
cluding Abdul Wahed’s 6 annas, The zemin- 
dar obtained possession through Court of 
all the interests of the 10 annas co-sharers 
and got kabulyats from their tenants, but 
in 1908 he came to terms with them and 
gave to the Court of Wards as representing 
the members of the family other than Abdul 
Wahed or his sons a fresh settlement of 
10 annas of the village on payment of 
arrears and salami at an annual rental of 
Rs, 2,259. The kabulyat (Ex. F) of June 22, 
1908, is in evidence and shows this settlement 
to have been permanent and at a fixed rate 
and that the 10-annas share wes to remain 
joint with the lands of the remaining 
6 annas. Under this arrangement which was 
clearly made upon the footing that all 
tenures standing between the zemindur and 
the cultivating tenants had been annulled, 
the Court of Wards proceeded to realise 
10 annas of the rents due from the karsha 
tenants and the defendant to realise 6 annas, 
as he fully admits, 

By his present suit, filed in 1916, the plain- 
tiff sought to recover from the defendant 
possession of the 6 annas interest derived 
from Abdul Wahed in 53 tenures—in 11 pur 
chased in 1905 atthe mortgage sale and 
43 purchased in 1910 and 1912 at the sales 
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under the money decrees. He succeeded 
as to the former but only as to 11 of the 
latter, He succeeded in showing that the 
jimba taluks were not one tenure but six. 
Hence the zemindar’s rent decrees against 
the Dashmina family were not true rent 
decrees and did not under Chap. XIV of the 
Ben, Ten. Act ground a right to annul in- 
cumbrances, The plaintiff and his pre- 
decessors being no parties to these rent 
suits were not bound by the form of the 
decrees and the interests purchased by them 
in 1905 were unaffected by the zemindar's 
proceedings of 1907. But the purchases of 
1916 and 1912 gave to the plaintiff only such 
right, title and interest as the representatives 
of -Abdul Wahed then had, aud as they 
had been parties to the rent suits, they were 
bound by the decrees; and the plaintiff was 
held to have taken nothing by his purchase, 
except as to 11 tenures which being "proe 
tected interests” or interests held under 
such interests, where not, under the Act, 
subject to annulment. This was the result 
of the High Court's decision of July 18. 
1928, reviewing their previous judgment of 
August 28,1922, Their final decision was 
confirmed by Order in Oouncil in general 
terms. 

Two observations may be made before 
their Lordships proceed to the particular 
objections now taken to the High Court's 
directions as to mesne profits. First, as the 
facts of this case will show, the process of 
creating derivative tenures is carried to 
great lengths in the district of Bakarganj 
but the relation between the holder of a 
tenure and the holder of a sub-tenure im- 
mediately subordinate to it is that of land- 
lord and tenant. It is not correctly repre- 
sented as that of a person entitled to receive 
rent from another by reason of an assign- 
ment from a person previously entitled to 
receive such rent. The subinfeudation 
proceeds upon the basis that each interest is 
a right to hold land. The definition of 
“tenure-holder” in s.5 of the Ben. Ten Act 
makes this plain, and it is true even in the 
case of an tjaradar whose interest is often 
interposed between a tenure and its sub» 
tenure. Thus s, “2 (8) of the Act speaks of 
“a person holding land asan ijaradar or 
farmer of rents” though naturally the inter- 
position of a tenure cannot in any way 
diminish the rights of the holder of the sub» 
tenure. If therefore for any reason an 
inferior tenure or holding ceases to exist 
whether by lapse of time (as in the case of 
a tenure which is not permanent) or by 
annulment, or by abandonment or other wise 
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‘howsoever, this necessarily operates as 
bringing to an end a {qualification imposed 
upon the superior interest in the land. 

The second observation is that as is well 
recognised in Bengal (cf. Majfisuddin 
Sardar v. Asutosh Chuckerbutty (1), the 
whole object of the reservation by ss, 159 
and 161 of the Ben. Ten. Act of a power in 
the auction purchaser to annul incumbrances 
is to enable him to get rid of a subordinate 
interest the holder whereof may intercept 
the rent which would otherwise be legitima- 
tely payable to him. There is no intel- 
ligible principle on which he can be allowed 
to leave untouched an interest subordinate 
to the purchased interest and at the same 
time annul as incumbrances intesests of 
an inferior grade. Nevertheless, by the 


| 
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negligenke of the Dashmina family and the 
diligence of tha plaintiff in the matter of 
objecting to the annulment proceedings 
taken by the defendant, this result has 
(according tothe previous decisions in the 
present suit) been brought about in the 
present case. 

On the defendant's appeal three quese 
tions arise. The firet raises the question of 
the basis upon which mesne profits are to 
be assessed against the defendant in res- 
pect of the 6 annas interest of the plaintiff 
in tenures numbered 1, 5, 8 and 10 of 
schedule kha to the plaint, which has been 
decreed to the plaintiff as a result of the 
present suit. The position of these tenures 
in relation to each other and to tenures 
below them may be exhibited as under:— 


| 
kha No, 10 





ia No 1 
kha No, 2. | | 
kha No.6. kha No.7 


khewat No. 109. 


The kha numbers underlined are tenures 
jn respect of which the plaintiff succeeded in 
the suit. The other kha numbers are tenures 
in respect of which his claim failed because 
Abdul Wahed or his heirs had been judg- 
ment-debtors in the rent suit and the plain- 
tif took nothing by the purchase of his 
interest in 1910 or 1912. The tenures shown 
by khewat numbers were not mentioned in 
the plaint but were tenures iu which Abdul 
Wahed or his sons (Abdul Gaffar and Abdul 
Sattar) were alone interested and which go 
by the name miras ijara Fateh Alt. 

The plaintiff contended that on its being 
shown that the defendant received 6 annas 
of the rents paid by the cultivating tenants 
he should be charged with this figure, 
because kha numbers 2, 6, 7, 9, ll and 12 
represent tenures which had no existence in 
1913 or afterwards (as is shown by the de- 
cision that the plaintiff took nothing by his 
purchases in 1910-12) and because the khe- 
wat numbers are on tie same footing in 
fact and law. The defendant maintained 
that these tenures were in existence though 
the judgment-debtors in the rent suit were 
estopped from asserting their right, and 
that the only sums with which he was 
chargeable in respect of kha Nos. 1, 5, 8 and 
10 werethe rents payable from the tenure 


(1) 14 O W N 352; 5 Ind. Oas. 189; 110 L J 
140. ` i 


| | | 
kha No.8 kha No.9 kha No. 11, 





| 
kha No. 12, 


khewat khewat No, 111. 
No, 110, 


immediately under each. Tae Subordinate 
Judge and the High Court accepted the 
plaintiff's contention so far as regards the 
kha Nos, 2, 6, 7, 9, 11 and 12 which the 
plaintiff failed to recover, but accepted the 
defendant's contention so far as regards the 
khewat Nos. 109-111 which had never been 
claimed by the plaintiff. The defendant's 
first ground of appeal is that the Courts in 
India should have assessed mesne profits 
in respect of kha Nos. 1, 5 and 10 on the 
basis of the rent payable by the kha 
numbers immediately below them. Oa this 


point their Lordships are in agreement with 


the Courts in India and do not accept as cor- 
rect the proposition that kha Nos. 2, 6, 7, 9, 
11 and 12 are still in existences. The fact 
that the tenure-holders as judgment-debtors 
were bound by the decrees was held by the 
High Oourt and by this Board to hava 
brought these tenures to an end in such 
sense that a sale of the tenura-holder's right 
passed nothing. They do not persist as 
ownerless interests which any trespasser 
may seize still less as interest vested in the 
zemindar as such.e The language used by 
the High Court in its judgment of July 1s, 
1923, bears no such interpretation. “They 
(the judgment-debtors) submitted to the 
decree and the sale and the ‘notices served 
under s. 167 and‘thereupon the under 
tenures held by them were annulled in 1907. 
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Thera was, therefore, no interest left in 
them which could be sold in 1910 or 1912 by 
the plaintiff in execution of his decree 
under s. 90of the T, P, Act.” Thisis the 
ground upon which the defendant succeed- 
ed in resisting the plaintiff's claim to 6 
annas of these interests and had any of them 
been held to remain outstanding the plain- 
tiff must have become entitled to them by 
his purchases, 


By his second objection the defendant con® 
tends that the High Court ought to have ac 
cepted hissuggestion that cesses should not 
be taken into account at all in the compu- 
tation of mesne profits, In their Lordships’ 
view there is no substance in this objection. 
The cesses payable in respect of a tenure 
may ordinarily be more than the tenure- 
holder collects from the interests below him, 
but this is not always so and there is no 
right on the part of the defendant to insist 
upon an inaccurate method being adopted 
by way of a short cut. 


The defendant by his third objection cone 
tends that no mesne profits should have been 
awarded for khas lands and barga lands in 
the tenures kha Nos. 4 and 10 and ga No. 5 
of the schedules tothe plaint. The Courts 
in India have awarded mesne profits at thé 
lowest possible rate for the khas lands and 
at the only possible rate for the barga lands 
—not on the footing that the defendant reas 
lised anything, but on the ground that with 
ordinary diligence he might have received 
these amounts. The defendant maintains 
that the meaning of the Subordinate Judge 
is that the defendant was not in possession 
of these lands at all but their Lordships 
agree with the High Oourt in thinking this 
to be a misapprehension of the learned 
Judge’s meaning. They think it clear that 
the defendant was in possession of a 6 annas 
interest in these lands jointly. with the 
Court of Wards who were in possession of an 
interest of 10 annes under the fresh settle» 
ment of 1908 made by the defendant with 
the Dashmina family other than Abdul 
Wahed and his heirs, The plaintiff could 
not without taking the law into his own 
hands have interfered in any way with these 
lands and steps under the Oriminal P. O, 
would have been taken against him by the 
defendant very promptly, had he attempted 
to interfere. On the other hand the defen- 
dant was not prevented by anyone from 
getting 6 annas of what these lands would 
yield to a tenure-holder, Their Lordships 
can discern no grievance arising to the 
defendant on this part of the claim. 
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The defendant's appeal does not in their 
Lordships’ view succeed. 

Turning to the plaintiffs appeal their 
Lordships will refer again to the “tenure 
table” given above and to the tenures there» 
in described by the khewat Nos, 109, 110 
and 111. These were collectively known as 
miras ijara Fateh Ali and belonged entirely 
to Abdul Wahed or his sons, judgment- 
debtorsin the defendant's rentsuit. It is 
not suggested that they are “protected ine 
terest", The defendant has been collecting 6 
annas of the rents paid by the karsha tenants 
under them but the Oourtsin India have 
made him liable to the plaintiff in respect of 
No. kha 5 and kha No. 8 on the basis of the 
rent payable by these khewat numbers and 
no more. The plaintiff’s frst objection is to 
this decision. Their Lordships are unable 
to find that there is any difference in the 
principle to be applied to these khewat 
numbers and the principle which the Courts 
in India have rightly applied to such tenures 
as kha No, 2, or kha No. 7. If as against the 
defendant the plaintiff can take nothing by 
his purchase of kha No, 2 or kha No. 7, which 
are subordinate respectively to kha No. 1 
and kha No, 5 awarded tothe plaintiff, it is 
difficult to see that the defendant can ree 
quire him to recognise khewat No. 109 as 
an interest still existing, though only sub 
modo—that is, as an interest which its owners 
or any purchaser from them could not 
assert against the defendant. The rent de- 
cree and the sale thereunder being upon 
Abdul Wahed and his sons notice to annul 
was (prima facie at least) effective to annul 
any interest which was solely theirs not 
being a protected interest or an interest 
held under a protected interest. They or 
their representatives cannot require the 
plaintiff to object to the annulment of au 
interest of theirs. The fact that the plaine 
tiff claimed and was refused kha No. 7 
while he had and laid no claim to khewat 
No. 109 does not seem to affect the parties” 
rights. A question might perhaps have 
arisen whether the defendant can require 
the plaintiff, if the plaintiff disputes the 
annulment of kha No. 5 or kha No. 8, to 
recognise as subsisting all the inferior in- 
terests. But that the defendant has never 
insisted on; he has successfully disputed 
it in such cases as kha Nos. 2, 6, 7,9, LL 
and 12. In this suit the same principle 
should in their Lordships’ opinion be ape 
plied to khewat Nos, 109,110 and 111. Had 
the plaintiff bought these interests—say in 
1910—it must be beld that he would have 
acquired nothing: it cannot therefore be 
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held tbat in 1913 and thereafter they sub- 
sisted to qualify the plaintiff's interest ia 
the tenure superior to them, The Courts 
jn India observe that the plaintiff not 
having bought the khewat numbers no 
estoppel arises upon which he can rely ; ap- 
parently referring to someestoppel of which 
the judgment-debtors but not the plain- 
tiff could claim the benefit against the 
defendant. But evenif the question were 
one merely of estoppel, it is not whether the 
plaintiff has acquired by purchase the right 
of Abdul Wahed and his sons to objezt to 
the defendant being permitted to assert 
that the khewat numbers are existing ten- 
ures. Buying the khewat numbers, the plain- 
tiff would have been estopped equally 
with his vendors from asserting that these 
tenures existed. That is a burden and not 
a benefit. Can the defendant because the 
plaintiff did not buy them assert against 
the plaintiff that they exist, though he 
could not dogo against Abdul Wahed and 
his sons, in spite of the fact that as re- 
gards the tenure between it and the plaine 
tiffs tenure he has succeeded on the ground 
that the plaintiff bought nothing when he 
bought from Abdul Wahed? Their Lorde 
ships think that so to hold would be in- 
consistent and as the relevant facts are 
not in dispute they are of opinion that 
effect must be given to the plaintiff's 
objection. 

The second objection of the plaintiff has 
reference to the mesne profits payable in 
respect of the kha Nos. 16, 17, 18 and 37 
recovered by the plaintiff as to 6 annas. 
Under them certain interests (khewat Nos. 
85, 104, 112 and 113) were held by one 
Sarban Bibi under an ijaradari patta dated 
December 6, 1871, and entered into het- 
ween her and her step:sons Abdul Wahed 
and Abdul Latif, members of the Dash- 
mina family. The deed is in evidence and 
shows that these were granted to her for 
her life at arental of Rs, 22 per annum, 
Sarban Bibi died in 1910, From 1913 one 
wards the defendant collected rents from 
the cultivating tenants but the High Court 
noticing that in the record of rights her 
interest was entered as permanent have 
held that the defendant is not accountable 
on the basis of what he collected. They 
regarded him as having committed an in- 
dependent act of trespass against a third 
party. Their Lordships do not read the 
judgments of either Court in India as hold- 
ing that Sarban Bibi’s interest was per- 
manent, and they think that the entry in 
the record of rights has been rebutted. 
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The interest of Sarban Bibi having cease 
ed and rents to which the plaintiff was. 
entitled having been collected by the de- 
fendant he must be charged accordingly.. 
On this point the plaintiff's appeal succeeds. 
Their Lordships do not disturb the finde 
ings of the Courts in India that the de- 
fendant is not liable for mesne profits in 
respect of the khas and barga lands former- 
ly possessed by Sarban Bibi, as tfe de- 
fendant did not obtain possession of them. 

The third ground taken by the plaintiff 
is that the High Court should not have 
allowed the defendant credit for the whole 
of the rents and cesses payable by the 
6 annas interest in the tenures recovered 
by the plaintiff, Before the Subordinate 
Judge the defendant's claim to this deduc- 
tion was not properly taken but in the High 
Court the matter was fully dealt with. It 
is not now disputed that in so far as 
these rents and cesses were payable to the 
defendant himself he must be allowed 
credit for them. Nor is it any longer sug- 
gested that any other party's claim need 
be considered save that of the members 
of the Dashmina family under their new 
settlement of 10 annas in 1908. The old 
osat taluk Charu Meah is not put forward 
for this purpose. The sole question is: 
seeing that defendant has not paid any 
part of these rents and cesses to the gran" 
tees of the 10 annas—that is, to the Court 
of Wards—can he have credit for the 
whole of them? Their Lordships think for 
the reasons now to be given that on this 
point the High Court's conclusion is right. 
The new settlement was on the footing that 
all interests between zemindar and cul- 
tivator had been annulled; and itis shown 
abundantly that the Court of Wards has 
been collecting from the cultivators on 
the lands of the tenures in suit a 10 annas 
share of their rents—not 10 annas of 10 
annas of their rents or of the rent due 
from the tenure as a unit. The Oourt of 
Wards has never realised and has never 
claimed in these circumstances any part 
of the rents or cesses payable by the plain- 
tiff in respect of his 6-eannas interest in 
the tenures in suit. The Court of Wards 
as representing the 10 annas isa party to 
the suit. Itis quite clear that having col- 
lected 10 annas df the rents payable to 
the tenures in suit they cannot also get 
10 annas of the rent payable by the 6 annas 
interest. No such claim can be made by 
them whether against the plaintiff or the 
defendant, They have got all they are 
entitled to in respect of the years 1913-29 


~~ 
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_ under their talukdari pottah of March 31, 


1908. 

By his fourth ground of appeal the plain- 
tiff seeks that their Lordships should revise 
the rates at which both Courts in India have 
thought it right that the defendant should 
be charged in respect of khas lands from 
‘which he did not in fact realise anything, 
but ag to which it has been held against 
him that with ordinary diligence he might 
have recovered rents. Their Lordships see 
no reason to interfere with the rates which 
have been arrived at by learned Judges of 
great experience in Bengal. Nor do they 
pee apy reason to be dissatisfied with the 
decision that it would not be right to charge 
the defendant with anything in respect of 
khas lands of the tenure kha No. 2 which the 
defendant had some justification for treat- 
ing as cheragi—that is, as lands of which 
the profits had been dedicated for the pure 
poses of lighting a mosque. 

Their Lordship have been much assisted 
by the arguments of learned Counsel on 
either side and in particular by the clear- 
ness and conciseness with which the various 
matters in issue have been presented in the 
cases lodged by the parties. They think 
that the order to be made in the appeal 
should provide (1) that the appeal of the 
plaintiff's representatives be allowed tothe 
extent hereinafter mentioned ; (2) that the 
appeal of the first defendant's represent- 
atives be dismissed ; (3) that the decree 
of the High Court dated June 27, 1935, 
dismissing with certain costs the appeal 
No. 243 of 1931 brought to that Court by 
the plaintiff, be set aside, and that instead 
thereof two directions be given as follows: 
(a) that in the assessment of mesne profits in 
respect of ‘the tenures kha No.5 and kha 
No.8 the defendant should be charged on the 
basis ot the rent collected by him from 
the cultivating tenants and not on the basis 
of the rents payable by the tenures of the 
miras ijara Fateh Ali (khewat Nos, 109, 110 
and 111) ; (b) that in the assessment of the 
mesne profitsin respect of the tenures kha 
No. 16,kha No, 17,kha No. 18 and kha No. 37 

- the defendant should be charged on the basis 
of the rents collected by him from culti- 
vating tenants of holdings formerly held 
under the interest of Sarban Bibi and now 
directly under the plaintiff's said tenures ; 
(4) that the decree of the High Court dated 
June 27, 1935, in appeal No, 234 of 1931, 
brought to that Court by the defendant, be 
varied by altering the sum of Rs. 60,152-6-3 
therein mentioned so as to give effect to the 
foregoing directions. 
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Their Lordships will humbly advise His 
Majesty accordingly. (Josts of both appeals 
to the High Court will be in proportion to 
success as now determined on the same 
principle as was applied by the High Oourt. 
The defendant will pay five-eighths of the 
plaintifi’s costs of this consolidated appeal, 

nA Advise accordingly. 


Solicitors for the Appellant:—Mr. W. W. 
Box & Co. 

Solicitors for the Respondente :—Mesgsrs, 
Barrow Rogers & Nevill. 
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Land Acquisition Act (I of 1894), a. 18— Collector 
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to be controlled under s. 115, Civil Procedure Code 
(Act V of 1908). 

A Collector under s, 18, Land Acquisition Act can- 
not be treated as a Court anda fortiori heis not 
subordinate to the High Oourtso asto be controlled 
under s. 115, Civil P. O. 36 Ind. Cas, 313 (3), Over- 
ruled. [p. 481, col. 2.] 

{Case-law reviewed.] 


C. R. referred by Dalip Singh, J., dated 
May 11, 1939. 


Messrs. M. C. Mahajan and C. L, Aggar- 
wol, for the Petitioner. 

Messrs, M. Sleem (Advocate-General) and 
Bishen Narain, for the Respondents (for the 
Crown and Special Land Acquisition Col. 
lector, respectively), 


Din Mohammad, J.—The facts bearing 
upon the question of law involved in this 
case are simple. An application under 6, 
18, Land Acquisition Act, 1894, was made to 
the Collector by the petitioner requiring 
him to refer for the determination of the 
Oourt his objections tothe award made by 
him unders. llof the Act. The Collector 
dismissed tke application on the ground 
that it was time-barred. Thereupon, a peti- 
tion for revision of the order of the Collector 
was made to this Court which came for 
hearing before one of us and was referred 
toa Division Bench in view of-the apparent 
conflict of authority on the question whether 
such a petition was competent. Counsel 
for the petitioner contends that, inasmuch 
as the Collector has, under s, 18, Land Ace 
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quisition Act, to decide several matters in 
relation to the application presented to him, 
he acts judicially as Court and, as the 
matters to be determined by the Collector 
affect the civil rights of the party moving 
him, he is a Oivil Court within the meane 
ing of the Civil P. O. and consequently, 
under s. 115 of the Ocde, any order made 
by him is open to revision by this Court 
in support of his contention, he relies 
on Inre Rustomji B. Jijibhai (1), Ahmad 
Ali Khan v. Secretary of State(2), Secertary 
of State v. Jivan Bakhsh (3), Parameshwara 
Iyer v. Land Acquisition Collector (4), 
Saraswati Patiack v. Land Acquisition De» 
put Collector, 39 Ind. Oas. 650 (5), Adminis« 
trator-General of Bengal v. Land Acquisi= 
tion Collector (6), Krishna Dus v, Land 
Acquisition Collector (7), Miss Burjorjee v. 
Special Collector of Rangoon, 96 Ind, Oas, 110 
(8). In In re Rustomji B. Jijibhai (1), at 
p. 347%, Chandavarkar, J., observed that the 
written application contemplated by s. 18 
would not but be treated as a plaint in a 
suit,and consequently the person submitting 
that application couid, under s. 53, Land 
Acquisition Act, invoke s. 147, Civil P. O. 
(which now corresponds to O. XIV, r. 3) 
in his aid. On the basis of this observation, 
Counsel argues that, if the application 
submitted under s. 18is tantamount toa 
plaint, the Collector, who disposes of it on 


the merits, must necessarily be deemed to. 


be a Court within the meaning of the Civil 
P.C. This however is too far-fetched. In 
Ahmad Ali Khan v. Secretary of State (2), 
a Division Bench of the Chief Court of Oudh 
composed of Wazir Hasan, C. J., and Kisch, 
J, remarked ; 

“We entertain little doubt that an order refusing 
to make a reference to the Court of the District 
Judge under s,18, Land Acquisition Act, is a judi- 
cial order whatever may bethe ground of the order. 
In this particular case the ground was that the 
application was barred by time. It appears to us 
that on a proper construction of s. 18 the final 
determination of the question as to whether the 
application is barred by time or not must be made 
by the Court of the District Judge. The Land 

(1) 30 B 341; 7 Bom. L R 981. 

(2) A 1R1932 Oudh 180; 137 Ind. Cas. 68; 7 Luck 
578; 9 O W N 234; Ind. Rul, (1932) Oadh 197; L R13 
A (O) 148; 16 R D 320, 

(3) 67 P R 1916; 36 Ind, Oas. 213; A I R 1916 Lak. 
37; 73 PL R 1917. 

(4) 42 M 231; 49 Ind. Oas, 659; A I R 1919 Mad. 583; 
36M L J 95. ; 

(5) 39 Ind. Cas, 650; AIR 1917 Pat. 176; 2 PL J 
203; 3P L W419, 

(6) 12 OWN 241. 

() 16 O W N 327; 13 Ind. Cas. 470; 16 OL J 


165, 

(8) 96 Ind. Cas, 110; A I R 1926 Rang, 135; 5 Bur. 
LJ 26. 

*Page gf 30 B.—[Ed.] 
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Acquisition Officer has no jurisidiction to refuse to ~ 


make the reference even if, in his opinion, the ap. 
plication is not in tims under cl. (a) or cl. (b), 
sub-s, 2, 5. 18, Land Acquisition Act. He should 
express that opinion and refer the matter to the 
Court for determination. The section nowhere 
provides that, if the application contravenes cl. (a) 
or ol. (b) the Land Acquisition Officer shall reject 
the application, These clauses are placed in the 
section by way of a proviso to the substantive 
enactment contained in sub-s. (1), s. 18 of*the Act 
and relate to the form of the application and do 
not have the effect of taking away the right given 
by the substantive enactment toan interested person 
who has not accepted the award of requiring that 
the matter be referred for determination of the Court. 
That this is the interpretation which has been 
placed by the Local Govt. the second party in- 
terested in these case, is clear from the note added 
to r. 436 framed by the Local Govt." 


The learned Judges accordingly set aside 
the orderof the Land Acquisition Officer 
and directed him to refer the matter for the 
determination of the Court, It may be 
observed that, in arriving at this conclusion 
the learned Judges relied on Secretary of 
State v. Jivan Bakhsh (3) and Saraswati 
Pattack v. Land Acquisition Deputy Collector 
39 Ind, Oas. 650, (5) among other judgments - 
and further interpreted the observations made 
by their Lordships of the Privy Council 
in Ezra v. Secretary of State, (9) to 
mean that the proceedings culminating in 
an award in Part, 2, Land Acquisition Act, 
were administrative and that the proceed- 
ings under Part 3 of the Act, which begins 
with s, 18, were judicial. In Secretary of State 
v. Jivan Bakhsh (3). Sir Donald Jobnstone, 
O. J. ina case in which it was contended that . 
the Court had no jurisdiction to go beyond 
the reference made by the Oollector ree 
marked ; 

“It has been ruled more than once that a Col- 
lector making a reference or refusing to make @& 


reference, is acting judicially, and thérefore his pro- 
ceedings are subject to revision by the High Court." 


In Parameshwara Iyer v, Land Acquisition. 
Collector (4) Ayling and Krishnan, JJ. came. 
to a similar conclusion relying mainly on 
Administrator General of Bengal v. Land 
Acquisition Collector (6) and Krishna Das 
v. Land Acquisition Collector (1). They too 
expressed an opinion that there was dis- 
tinction between Part 2 and Part 3 of the 
Act and that, in rejecting an application 
under £. 18, a Collector acted judicially and 
was thus subject-to the revisional jurisdic- 
tion of the High Court. In this connexion 
they relied on Ezra v, Secretary of State (9) 
in which according to them this distinction. 
had been emphasized by their Lordships of 
the Privy Council. In Saraswati Pattack v. 


(9) 32 O 605; 32 I A 93;1 O LJ 227;9 O W N 454 
8.Sar, 779 (P 0.) 
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~ Land Acquisition Deputy Collector, 39 Ind. 


Cas. 650 (5), a Division Bench of the Patna 
High Oourt also followed Administator- 
General of Bengal v, Land Acquisition Col- 
lector (6) and Krishna Das v. Land Aquisi« 
tion Collector (7), which had formed the 
basis of the decision in the case refered to 
above. In Administrator-General of Bengal 
v. Adgquisition Collector (6), Henderson and 
Mitre, JJ. observed : 

“It is admitted that upto and including the time 
of making his award the Collector was in no sense 
a judicial officer and that the proceedings before 
him were not judicial proceedinga Ezra v. Secertary of 
State (9), and however irregular his proceedings were, 
we cannot interfere with his award made under 
s. 11 0f the Act. But when an application is made to 
the Collector requiring him to refer the matter to 
the Civil Court, the Collector may have to deter- 
Mine and, it seems to us, determine judicially 
whether -the person making the application was re- 
presented or not when the award was made, or 
whether a notice had been served upon the appli- 
cant under s. 12 (2) and what period of limitation 
applies and whether the application is under the 
circumstances made within time...... In our opinion 
the Collector in rejecting the application was a 
Court and acting judicially and his order is sub- 
ject to revision by this Oourt. To hold otherwise 
would be to give finality to an award under s. 11 
even in cases in which the Collector acts irregu- 
larly and contrary to law and then refuses on insuffi- 
cient grounds to make a reference under Part 3 
of the Act. The party aggrieved may be left without 
remedy which is implied by a judicial trial before 
the Judge.” b we 

In Krishna Das v. Land Acquisition Col- 
lector (7), Oasperez and Chatterjee, JJ. fol- 
lowed with approval the judgment cited 
above remarking : 

“It would obviously be unjust that the Depnty 
Collector should refuse to obey the provisions of the 
Act and to provide no remedy for the correction 
of his mistaken action. Where the law gives a right 
to a party toa certain procedure, it must also be 


. deemed to give a remedy for the rectification of 


avy irregularities committed in that connexion.” 

The learned Judges accordidgly assum- 
ed jurisidiction in the matter and set 
aside the proceedings of the Collector and 
directed him to proceed in accordance with 
law. In Miss Burjorjee v. Special Collector 
of Rangoon, 96 Ind, Cas, 110 (8) a Single 
Bench of the Rangoon High Court enter- 
tained an application under s. 45, Specific 
Relief Act, against the order of the Land 
Acquisition Ocllector refusing to make a 
reference and directed the Collector to refer 
the petitioner's application under s. 18 to 
the District Court. 


If these were the only authorities appli- 
cable to the case, the question would have 


been easy of solution but unfortunately - 


the contrary view has been held in almcst 
all the Courts whose judgments have been 
referred to above and by the otker High 
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Courts as well. As against a Single Bench 
judgment of the Punjab Ohief Court refer- 
red to above, there is a Division Bench 
judgment of the same Court reported in 
Rafiuddin v. Secretary of State (10) which 
unfortunately was not brought to the notice 
of the learned Judge in that case. Besides, 
a Single Bench judgment of this Court 
reported in Mushtaq v. Secretary of State 
(11) is also to the same effect. The: 
Division Bench composed of Rattigan and 
Chevis, JJ,did not chose to follow Ad- 
ministrator-General of Bengal v. Land 
Acquisition Collector (6) and Krishna Das 
v. Land Acquisition Collector (7) and rely- 
ing on a judgment of the Burma Chief 
Court remarked : 

“In our opinion, neither the provisiones of the Civil 
P. O. nor the provisions of the Punjab Courts Act 
gives this Court the power to revise orders passed 
by any officer or tribunal other than a Civil 
Court subordinate to the QOhief Court and we 
find it impossible to hold that a Collector, who 
takes action under s. 18 of Act I of 1894 is, in 
any sense, aCivilCourt. He is certainly not a ‘Court’ 
as that expression is defined in s. 3 of the Act, and 
we are unable to find any support in the provisions 
of the Act for the proposition that the Collector 
in rejecting an application made to him under s. 18 
ofthe Act, is a ‘Court’ and acts judicially and bis 
order is subject to revision by the High Court... . 
The learned Oounsel, who appeared on behalf of the 
various petitioners, were unable to enlighten us as 
to the kind of Civil Court into which the Collector 
had developed when dealing with applications under 
8,18, Civil Courts as they exist in the Pubjab are 
speofied and defined in the Punjab Courts Act and, 
so far as we can see, the Collector cannot be regarded 
as any one of those Courts. Mr. Iazal-i-Hussain seeing. 
this difficulty put forward the extraordinary pro- 
position that the Oollector was, as it were, the 
Clerk of the Court to which the reference should be 
made, Itis hardly necessary for us to deal seriously 
with a suggestion of this kind. We were much 
pressed with the argument that unlese this Court. 
had power to revise orders passed under s. 18 of the 
Act, great injustice might result in cases where the 
Collector refused on arbitrary or insufficient grounds. 
to make the reference prayed for, But, even if we 
are to assume that such orders cannot be revised by: 
the Collector's superior Executive or Revenue Officer,. 
we cannot on the ground of inconvenience or even 
of the possibility of injustice, arrogate to ourselves. 
a jurisdiction which we do not possess by law.” 

In Mushtaq Ali v. Secretary of State (11). 
Jai Lal, J. followed this judgment in pre» 
ference to Secretary of State v. Jivan. 
Bakhsh (3). The Madras judgment mene 
tioned above came for consideration before 
a Full Bench of the same Court in a case 
reported in Abdul Sattar v. Special Deputy. 
Collector, Vizagapatam (12) and was over- 

(10) 65 P R 1915; 31 Ind. Oas. 76;,A I R 1915 Lah. 
94; 144 P W R 1915. 

gu) AIR 1930 Lah. 242; 127 Ind. Cas, 711; 31P LR. 
158; Ind. Rul. (1930) Lah 871, 

(12) 47 M 357; 84 Ind, Cas. 616; A I R 1924 Mad. 442; 
46 M L J 209; (1924) M W N 224,19 L W 445; 34 M L- 
T18 (F B). . 
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tuled. Schwabe, ©. J. conceded that the 
Collector acted judicially when he acted 
under Part 3 of the Act but doubted that 
he was a Court, and came to a definite 
conclusion that he was not a Oourt sub- 
ordinate tothe High Oourt. This decision 
was concurred in by Phillips and Ramesam, 
JJ., wko further observed that it was 
desirable that the Act should be amended so 
as to give a remedy to the subject in respect 
of possible arbitrary acts of Land Acquisi- 
tion Officers in declining to act under s. 18. 
Dissenting from the previous Oalcutta judg- 
ments, Costello Ag. O. J. observed in a case 
reported in Bhagaban Das v. First Land 
Acquisition Collector, Calcutta (13) that the 
Oollectcr, while acting under s, 18, was not 
functioning in a judicial capacity at all; he 
was acting in a purely ministerial or admi- 
nistrative capacity and any order he made 
in such capacity could by no logomachy or 
straining of language be said to be an order 
which was subject to revision by the High 
Court under the provisions of s, 115, Civil 
P. O. With these observations Edgley, J. 
agreed and added that a very clear distinc- 
tion had been drawn between the functions 
which the Collector was required to exercise 
under the Act and the duties of the Court 
and this distinction was emphasized by the 
language of s.18, The learned Judge fur- 
ther observed that even if it was admitted 
that certain orders of the Collector were 
of; a quasi-judicial character, this did not 
mean that the person exercising such func- 
tions should necessarily be regarded as a 
Court within the meaning of the Act, In 
a recent case reported in Gopinath Shah v. 
First Land Acquisition Collector, Calcutta 
(14) another Division Bench of the same 
Oourt independently of the judgments refer» 
ted to above came to the same conclusion, 
disapproving Administrator General of Ben- 
gal v. Land Acqutsition Collector (6) and 
Krishna Das v. Land Acquisition Collec- 
tor (7). 

Turning now to the Allahabad High 
Court, we find that a Division Bench of that 
Oourt in a case reported in Secretary of 
State vi Bhagwan Prasad (15) observed 
that the Oourt to which a reference 
had been made by the Collector on an 
application under s.18 had no jurisdiction 
to go behind the reference in order to seru- 
tinize its irregularity and could not enter 


(13) A IR 1937 Oal. 705; 174 Ind, Oas. 234; I L R 
(1938) 1 Oal. 400941 O W N 1301; 10 R O 662, 

(14) A I R 1938 Oal, 250; 177 Ind, Oas. 866; 42 O W 
N 212; 11 R O 284, 

(15) 52 A 96; 124 Ind, Oas. 529; A I R 1929 All, 769; 
(1929) A L J 1186; Ind. Rul. (1930) All. 529, 
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into the question whether the application 
in pursuance of which it was made was 
within limitation or not. This was in direct 
opposition to the remarks made in Ahmad 
Ali Khan v. Secretary of State (2), In 
Kashi Prashad vy. Notified Area Mohaba 
(16) Mukerji, J., sitting alone came to the 
conclusion that a Collector acting under 
s. 18 was not a Court subordinate to the 
High Court within the meaning of sè 115, 
Civil P.O. The matter came before a Fall 
Bench of the same Court onse more and 
their unanimous decision reported in Bhajan 
Lal v. Secretary of State (17) was that no 
revision lay to the High Court under s, 115, 
Civil P. O., against an order passed by a 
Oollector under s, 18, Land Acquisition Act, 
and that a Collector acting under s.18 was 
merely acting in an administrative capacity. 
The learned Judge further observed that, 
even if it were beld that the Collector acted 
judicially, he was not a Court and certainly 
not a Court subordinate to the High Court. 
Similar view was expressed by a Division 
Bench of the Bombay High Uourt composed 
of Sir Norman Macleod, ©. J. and Orump, J., 
in a case reported in Balkrishna Daji v. 
Collector “Bombay Suburban" (18), The 
learned Chief Justice towards the end of 
his judgment observed : 

“The Collector, provided he does not consider the 
application as time-barred, is bound to make a 
reference. But if hefails in the duty imposed upon 
him by that section, in my opinion, this Court has 
no power to direct him to perform it.” 

Crump, J. added: 

“That there is a hardship is plain. But it is not, 
in my opinion, 8 reason for placing upon the words 
of the atatute an interpretation which they do not 
reasonably bear. That isa matterfor the considera- 


tion of the Executive Govt. or for the Legislature, 
and one with which we have no concern.” 


The Rangoon High Court, too dissented 
from Administrator-General of Bengal v, 
Land Acquisition Collector (6) as well as 
from Krishna. Das v. Land Acquisition Col- 
lector (7) and Saraswati Pattack v. Land 
Acquisition Deputy Collector, 39 Ind, Oas. 
650 (5) in a case reported in M. H, Mayet v. 
Land Acquisition Collector, My:ngyan (19) 
where Sir Author Page, O. J., who wrote the 
principal judgment, remarked; 

“It has been held by the Judicial Committee of 
the Privy Council that in making an award under 
a. ll of the Act, the Oollector is acting asa Reve- 

(16) 54 A 282, 143 Ind, Oas. 111; A IR 1932 All. 598; 
Ind. Rul. (1933) All, 187, 

(17) 54 A 1085; 141 Ind. Oas. 587; AI R 1932 All. 
568; (1932) A G J 769; Ind. Rul, (1933) All, 68 


B). 

(18) 47 B 693; 73 Ind, Oas. 354; A I R 1923 Bom. 
290; 25 Bom L R 398. 

(19) 12 R 275; 150 Ind, Oas, 1019; AI R 1934 Rang, 
118; 7 R Rang. 30. 
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nue Officer in an administrative and not in a judicial 
capacity; and it seems to follow that if the Collector 
is not acting as a Court when making an award 
under s. 11 of the Act, after inquiring into any 
objections that might have been raised ander the 
Act, a fortiori the Collector is not acting as a Court 
when he makes or refuses to make a reference under 
8.18 of the Act. Indeed, apart from authority I 
should have thought it manifest that that was 
80, 


In «a recent judgment of the some Court, 


- Mackney, J. has expressed a similar opinion 


in a case reported in Mg. Nyun v. Collector 
of Mandalay (20). Towards the close of his 


judgment, the learned Judge remarks: 

“Tt appears to me that what has to be looked to, is 
not what the Oollector does or seems to do, but what 
he is, and he quite definitely isnot a Court within the 
meaning of the Civil P. O whatever he does, It 
appears to methat it is part of his administrative 
duties to make the references which may be required 
of him under the Act Before doing so, it may be 
that he has to decide certain matters in the same 
way asa Judge has to decide matters in a suit before 
him or ia an application before him; but this does 
not make the action of the Uollector a judicial act 
in the sense of the act of a particular Court; it still 
remains an administrative act.” 


The Nagpur High Court, too, in a judg 
ment reported in S. G. Sapre v. Collestor of 


Saugar (21) has preferred to follow the view: 


expressed above, From the review of the 
authorities made above, it is obvious that 


. the bulk of authority is in support of the 


proposition that the Collector cannot in any 
circumstances be a deemed to be Court sub- 
ordinate to the High Court within the mean- 
ing of s. 115, Civil P.C., and consequently 
his order cannot be revised by the High 
Court. If I may say so with all respect, I am 
disposed to hold the same view, Bəfore the 
High Oourt can exercise its jurisdiction 
under s. 115, Civil P, O., it is necessary that 
the order with which it proposes to icterfere 
must be that of a Court subordinate to itself, 
By s. 3, Civil P. C., for the purposes of the 
Code, the Courts subordinate to the High 
Oourt are the District Court and every’ Oivil 
Court of a grade inferior to that ofa District 
Court. In order to determine which Courts 
can be designated as Civil Courts, one has to 
refer to the Punjab Oourts Act. Originally, 
when the Punjab Courts Act was enacted in 
1865 seven. grades of Courts were enumeras 
ted besides the Courts of Small Oauses and 
all other Courts established under any Act 
which may afterwards be passed. Those 
Courts included the Court of the Deputy 
Oommissioner. The law, however has ur- 
dergone several changes since and the 


(20) AIR 1939 Rang. 6; 180 Ind. Oas. 777; 1938 
Rang, 623; 11 R Rang, 430. 

(21) A I R 1937 Nag. 12; 168 Ind, Oas. 712; I LR 
(1938) Nag. 149;9 R N 263, 
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Punjab Courts Act, that is now in force: 
enumerates the subordinate Civil Courts in 
s. 18. There it is said: 

“Besides the Oourts of Small Causes........ and 
the Oourts established under any other enactment 
for the time being in force, there shall be the follow- 
ing classes of Civil Courts, namely, (1) the Court of 
the District Judge;(2) the Court of the Additional 
Judge; and (3) the Court of the Subordinate Judge”, 

It is evident that the Collector acting 
under s, 18, Land Acquisition Act, does not 
fall in any of the classes expressly mentione 
ed therein. The only question that remains 
to be considered is whether the Collector 
can be described as a Oourt established 
under the Land Acquisition Act, and there 
is no doubt that he cannot be. Ins. 3 of 
the Act, the expression ‘Collector’ means 
“the Collector of a district and includes a Deputy 
Commissioner and any officer specially appointed by 
the Provincial Govt. to perform the functions of a 
Collector under the Act”, 


In the same section ‘Oourt’is defined as 
“a principal Civil Court of original jurisdic« 
tion” unless the Provincial Govt. appoints 
a Special Judicial Officer within any speci- 
fied local limits to perform the functions 
of the Oourt under the Act. Reading the 
two definitions together, the only concluse 
ion that can possibly be drawa is that the 
Collector is an officer apart from the 
Court. His functions under s. 18 may 
be quasi-judicial. His decision not to 
make a reference may rob a person of valua- 
ble right£ but on that account alone he cane 
not be treated as a Oourt, if he is nob a 
Oourt otherwise. Even under Part 2 he per- 
forms important functions which are tosome 
extent analogous to those he performs under 
s. 18, bat there under the highest authority 
of the land heis treated as a pari of the 
executive machinery of the Govt. and not 
asa Oourt: Hera v, Secretary of State, (9). 
Tt is true that what he does under Part 2 is 
open to supervision by toe Court if and 
when properly approached; but whether 
there is asupervising authority or not to 
control an officer’s action is immaterial in 
determining whether he acts as a Oourt or 
not, As the law stands therefore, a Collector 
under s. 18, cannot be treated as a Court 
and a fortiori he is not subordinate to the 
High Court so as to be controlled under s. 
115, Civil P. O. Tne Courts which have held 
otherwise have been mainly impressed by 
the fact that but for the assumption of 
this extraordinary jurisdiction there will 
be no remedy available to correct an erring 
Collector, Bat in my view itis not for the 
Oourts to fill up the gaps of legislation 
and to provide remedies not provided for 
otherwise. Their function is merely to ad- 
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minister the lawas they find it and noat- 
tempt should be made by them either to 
add to tbe lawor to substract therefrom, 
however just and reasonable the addition 
or substraction may appear to them to be. 
I would accordingly hold that this petition 
is not ccmpetent. In view of the apparent 
conflict of authority, however, J would leave 
the parties to bear their now costs before ue. 

Dalip Singh, J—The question referred 
to the Division Bench has been a subject of 
conflicting authority in the various High 
Ocurts. The decision which we are reaching 
in this case appears tome to lead to such 
remarkable results that the attention of 
the Legislature may well be called to it by 
presenting these results in a connected form 
in this judgment, The echeme of the Act 
clearly shows that while the Legislature 
contemplated that owing to public neces- 
sity or convenience it might be desirable 
to give powers to the Govt. to acquire the 
property of private individuals, it also pro- 
vided that there should be ccmpensation 
paid to these owners for this forcible 
acquisition of their property, and further 
that over and above the value of the pro- 
perty acquired 15 per cent. of that value 
should be added by way of compensation fer 
the forcible acquisition of their property. 
The Legislature then did not leave it to 
the Govt, or its officers to determine the 
amount of the compensation to be so paid to 
the owners but provided a procedure and a 
method for a judicial determination of the 
value of the property acquired, Yet ifs. 
18 has the meaning that we are attaching 
to it, it follows that the Legislature decid» 
ed to leave it tothe Collector, that is, the 
representative of the Govt. to decide whe» 
ther that person was entitled to compensa- 
tion at allor not, in other words, left it to 
the Collector to decide whether the person 
had title tothe property or not, though it 
did not leave it tothe Oollector to decide 
what should be the amount of the compensa- 
tion to be paid to the person if he had a title 
or interest inthe property. I may be par- 
doned for entertaining a doubt as to whe- 
ther the Legislature really contemplated this, 
to my mind, remarkable result; but this 
is not all. According tos. 18, if it has the 
meaning now sought to be given toitit is 
for the Collector to decide whether the 
right ofthe person to have the value of 
his property adjudicated upon by a judicial 
decision has or has not been forfeited by res 
ason of limitation, has or has not been for- 
feited by reason of estoppel due to accept- 
ance of the Collector's award, and further 
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whether the petition to have his compensa- 
tion judicially determined has or has not 
been properly fremed. 

In addition to this, there follows another 
result according to the Allahabad rulings, 
namely that not only the Oollector decides 
all these points but his decision is final and 
cannot be interfered with by any Oourt, 
that is to say adifficult question of title or 
a difficult question of estoppel or a difficult 
question of drafting has to be decided by 
the Collector without any assistance and as 
far as I can see without any judicial proce- 
dure provided for taking avidence and this 
result is final and binding on all parties, If 
the Collector is of opinion that the person 
claiming has no title to the property, it is 
obvious that most difficult questions of law 
and fact might be involved, ‘yet so far as 
s. 18is concerned, nothing is provided as 
to how the Collector is to decide this diffi- 
cult questicn of title. 

The other points involved might also in 
particular cases involve diffcuit questions 
of law and facts but similarly there is no 
provision for their judicial decision. It 
would seem to me to be remarkable that 
while the amount of the compensation is 
to be determined by the District Court, an 
appeal to the High Court and a further 
appeal to the Privy Council, these other 
points of limitation, estoppel, title and frame 
of petition are to be decided solely by 
the Collector. If the matter were res inte: 
gra, I would not have had any hesitation 
in deciding that this could not have been 
the intention of the Legislature. But the 
matter is not rea integra and Counsel on 
both sides conceded before us that it is for 
the Collector to decide all these points. I 
therefore cannot do more than bow to the 
weight of authority on the subject. 

Next comes the question whether the Col- 


lector: in so deciding acts judicially. There. 


is no provision in the law to show that in 


deciding this question the Collector has to- - 


act in a judicial manner, that is to say, 
have regard to the laws of evidence generale 
ly and the natural principles of justice, 
Here again, 
integra, it might have been possible to hold 
that in deciding these preliminary points of. 
the petition soto gpeak the Collector must. 
be presumed to be acting judicially be- 


cause this was the first step in launching... 


the matter of the judicial determination of 
the amount of compensation. But here. 
again the matter is not res integra and the. 
weight of authority appears to be that the 
Collector in this matter does not act judi.. 


Za 
if the matter had been res.” 
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cially. The next point is w 
lector in deciding this 
Court. Here again if the 
integra, I should be i 
a final decision civil right arising be- 
tween-the individual and the Govt, would 
be a matter ordinarily speaking for the 
decision of a Oourt and that therefore the 
Collector if he has to decide this point was 
‘a Court. But here again the weight of 
‘authority is the other way and I see tbat 
there are reasons for holding to the cop- 
trary and Iam not prepared to say that all 
the reasoning of the Courts on this point is 
wrong. f 

The next point for decision is whether 
the Collector is a Court subordinate \to the 
‘High Court, assuming that he isa Oovrt at 
all. Here again, I should have been inclined 
to hold that asa civil right is being jadi- 
cially decided the Collector would be a 
Civil Court and that all Civil Courts ara 
‘subordinate to the High Oourt and there- 
fore his proceedings are open to revis.on. 
But I see force in the reasoning that the 
Punjab Courts Act enumerates a Civil Court 
and s. 3, Civil P. C., only makes cortain 
Oivil Courts subordinate to the High Court 
and the weight of authority is that the 
Collector is not a Oivil Court and not sub- 
ordinate to the High Court. I therefore 
would agree that no revision lies and would 
-dismiss the petition. The only remedy of 
the applicant would appear to be to move 
the Govt. in the matter, I agree that the 
parties should bear their own costs, 


the Ool- 
yr acts as a 
atter were reg 
lined to think that 


S. Petition dismissed, 
CALCUTTA HIGH COURT 
Appeal No. 1050 of 1937 

\ July 12, 1939 
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HARAN OHANDRA MUKHOPADHYA 
MND GTHERS— DREENDANTS Nos. 1, 4 
È AND 7—APPELLANTS 

a versus 


AMA CHARAN CHAKRAVARTY, 
LAINTIFF AND OTHE&S——RESPON DENTS. 


ease—Lease and easement, difference explained 
—Co-sharers—EHasement—One co-sharer, if can grant 
easement of right of way afecting entire land pos- 
sessed by him jointly with other co-sharers. 
The difference between a lease and an easement is 
well-defined, By a lease the owner of land retains 
` his ownership but parts with possession. The lessee 
is entitled to possess the land leased to the exclu- 
sion of all others. An easement isa different thing. 
By granting an easement the owner of the land 
retains not only his ownerhip but also his posses- 
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get possession of the 
o the limited use of 
er a kabuliyat a per- 
ght of passage over 
ted with possession 
tains in himself 
e land jointly 
tefors, is not a 
ment in favour 


land but gets 
the land. Wher 
son has been given 
the land the grantor 
of the’ land in any sen: 
expressly a right of passage 
with the grantee. The kabuliyat} 
lease. It merely seeks to create an eas 
of the grantee. 

A co-sharer is entitled to use the land in a 
normal, natural and businesslike manner. Ifin the 
exercise of and in accordance with this user of the 
land he grants a lease that lease will be a valid one 
and the lesaee cannot be interfered with by the other 
co-sharers. But a co-owner cannot use theland to 
the detriment of his co-sharers, He cannot burden 
the land with incumbrances which will affect the 
rights of the other co-sharers where the imposition 
of such a burden is not made in the course of the 
ordinary and businesslike user of the land The 
imposition of a servitude upon a land is not neces- 
sary for the ordinary enjoyment of the land. Hence, 
a co-sharer has no right to burden the joint estate 
with a right of way. The grant of such a right 
does not, constitute a natural, businesslike and nor- 
mal use of the land. It amounts to an imposition 
of a burden upon the land made entirely for the 
benefit of the grantor and to the detriment of his 
co-sharergs. In such a case the co-sharers can refuse 
to be bound by the grant and the grantee can have 
no remedy against them inasmuch a3 they are not 
parties tothe grant. 


A. from appellate decraa of tha Sab- 
Judge, Second Court, Bakarguaj, dated 
April 12, 1937. 

Messrs. Rijendra Bhushan Bakshi and 
Ram Mohan Bhattacharjee, for the Appel- 
lants. 

Mr. Nalini Kumar Mukherjee, for the 
Respondents. 


Judgment.—The following facts are 
now undisputed. Surja Kauta Chattopadhya 
has a 12 annas share in certain land, The 
other 4 annas co-sharer is defendant No, 7. 
Surja Kanta purporting to be the 16 annas 
owner of this land accepted a kabuliat 
from the plaintiffs which was drafted as if 
it were a lease. By this kabulzat the plain» 
tiffs were given ths right of passage over 
a narrow strip of land forming part of the 
larger part of land in respect of which 
Surja Kasta had a 12 annas share and 
defendant No.7 a 4 annas shares. It is 
alleged by the plaintiffs that their right ot 
way has been obstructed by defendants 
Nos, Lto 7. The plaintiffs therefore brought 
this suit for a declaration of their right of 
passage over the land and for a permanent 
injunction restraining the defendants from 
interfering with this right, Both tue Courts 
below have decreed the plaintifi’s suit, 
Defendants Nos, 1, 4 and 7 have appealed. 
It is necessary to consider only one ground 
of appeal and it is this ; 
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The defendants £ the so 
called lease is r, Fase but the 
grant of an ease 6 argued that 


to grant an ease- 
me entire land -which 
he pessess-; y with others, In my 
opinion, th: {ound must prevail. An exa- 
mination of the kabuliat leaves no room 
for doubt whatsoever that itis nota lease 
but the grant of an easement. The differ- 
ence between a lease and easement is 
well defined. By alease the owner of land 
retains his ownership but parta with pos- 
session. The lessee is entitled to possess 
the land leased to the exclusion of all 
others. An easement is a different thing. 
By granting an easement the owner of the 
land retains not only his ownership but 
also his possession. The grantee does not 
get possession of the land but gets merely 
aright tothe limited use ofthe land, In 
this case the plaintiffs have been given 
merely a right of passage over the land. 
The grantor has not partea with pcssession 
of tke land in any sense. He retains in 
himself expressly a right of passage over 
the Jand jointly with the grantee. The 
kebuliat therefore is not a lease. It merely 
seeks to create an easement in favour of 
the grantee over the land held jointly by 
the grantor and his co-sharers. The right of 
_ one co-rharer to grant a lease with respect 
to his undivided share in land jointly held 
is now well established, Where a co-sbarer 
grants a lease with respect to the joint 
property, as a general rule, tke other co- 
sharers cannot interfere with the lessee’s 
possessicn and their remedy would be to 
bring asuit for partition. This right of a 
co-sharer to grant a lease with respect to 
land held jointly by him with other co- 
sharers is based on certain well recognized 
principles but a co-sharer can have no right 
to encumber. the joint estate to the detri- 
ment of the other co-sharer in violation of 


ment which 


\these principles. The principles are laid 
own in two well-known cases, namely 
Watson and Cov. Ramchand Dutt (1), and 


Mohesh Narain v. Nawbut Pathak (2). The 
principles are these. Each joint owner of 
property is entitled, in theory, to be in 
possession of every part and parcel of 
the property jointly with the other co: 
sharers. So long as he makes a legitimate 
use of the property and does not exclude 
the other cossharers or oust them there can 
be no interference with such user. Where 
land is intended to be cultivated or leased 


(1)18 O 10: 171 A 110; 5 Sar. 535 (PO. 
(2)1 0.2L J 437; 32 O 837. 
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out oné-co-shgrer is entitled to use the land 
by leasing : l 

“As each cos nt has at all times the right to 
enter upon and enj&y every part of the common 
estate, this right canngt be impaired by the fact 
that another of the co-ténagls_absents himself, or 
does not choose to claim his rig 
common enjoyment; it would bs 
compel a co-tenant in possession to account for the 
profits realized out of his skill, labour and business 
enterprise, when he has no right to call upon bis Cos 
tenant to contribute anything towards the produc- 
tion of these profits, nor to bear his proportion when, 
through bad years, failure of crops, or other unavoid- 
able misfortunes, the use made of the estate resulted 
in a loss, instead of a profit, to the one in possession.” 

I have quoted above a passage from 
Freeman on Oo tenancy, which was quoted 
by Mookerjee, J,, in Mohesh Narain v. 
Nawbut (2), as elucidating the priaciples 
according to which one co-sharer may grant 
a lease with respect to the land held jointly, 
A co-sharer is entitled to use the landin a 
ncrmal, natural and buisneselike manner. If 
in the exerciss of and in accordance with this 
user of the land he grants a lease, that lease 
will be a valid one and the lessee cannot be 
interfered with by the other co-sharers, But 
a co-owner Cannot use the land to the detri- 
ment of his co-sharers. He cannot burden 
the land with incumbrances which will 
affect the rights of the other co-sharers 
where the imposition of such a burden is 
not made in the course of the ordinary and ` 
businesslike user of the land. Now it cane 
not be said that the imposition of a servi- 
tude upon a land is necessary for the 


ordinary enjoyment of the land. Surja-— 


Kanta Chattopadhya had no right to bare 
den the joint estate with a right of way. 
The grant ofsuch aright in favour of the 
plaintiffs does not,in my opinion, consti- 
tute a natural, businesslike and normal use 
of the land. It amounts to an imposition 
of a burden upon the land made entirely 


for the benefit of the grantor ani to the 


detriment of his co sharers, In such a case 
the co-sharers can refuse to be bound by 
the grant and the grantee can have no re- 
medy against them in asmuch as they are 
not parties to the grant. Although this 
point was expressly taken in the lower 
Appellate Court the learned Subor@j 
Judge does not seem to have appreciat 

Tf I may say so with respect he has 
borne in mind the principles upon which it 
has been held that one co-sharer can encums 
ber the joint estate witha lease. In this 
view of the Jaw the plaintiffs’ suit cannot 
succeed and it is accordingly. dismissed. 
This appeal is allowed with costs through- 
out. ; 

8. Appeal allowed, 
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BOMBAY HIGH COURT 
Appeal No. 28 of 1939 
February 21, 1940 
KANIA, J. 

RATANSI JETHABHAI BHAT— 
PLAINTIFF— APPELLANT 
versus 

BALKISAN GANGABAKAS 
e NANDWANI AND ANOTHER— 
DgFENDANTS—RESPONDENTS 

Dekkhan Agriculiurists’ Relief Act (XVII of 1879), 
ss. 10-A, 12, 3 (w)—Sections being exempting, it must 
be shown that agriculturist is entitled to their benefit 
—Applicability of sections to suits for recovery of 
money — Transaction held did not fall within 
s. 10-A. 

Sections 10-A, 12 and 3 (w), Dekkhan Agri. Relief 
Act, give specialrights to agriculturists which are 
not enjoyed by ordinary citizens, Being exempting 
sections the liability covered by the ordinary laws of 
the land should be shown to be expressly excluded by 
the plain terms of these sections; in default the laws 
of the land must govern the transaction. The three 
sections read together do not mean that oral evidence 
is permitted to be led in every case in which an 
agricylturist isa party and contends he is liable to 
pay a smaller amount than what is mentioned in a 
written document, when the plaintiff's suit is not to 
recover money. 

The nature of the transaction, as found in the 
written document, was a purchase by the agricul- 
turistas of certain fields. They agreed to pay the 
price in instalments mentioned in the agreement. On 
their failure to pay the instalments the vendor filed 
the suit to recover back the possession. 

Held, that the transaction did mot fall within the 
scope of s, 10-A, 178 Ind. Oas. 750 (1), relied on. 


A. against an order passed by the Assis- 


tant Judge, Jalgaon, in Appeal No. 27 of 
1938, 


Mr. Y.V, Dixit, for the Appellant. 
Mr. K. N. Dharap, for Respondent 
No. l. i i . 


Judgment.—This is an appeal from the 
order of the Assistant Judge at Jalgaon. 
The plaintiff agreed to sell tothe defen- 
dants certain lands in terms of a writing 
pasced by the defendants on November 30, 
1932. The lands are agricultural fields, 
and the defendants are agriculturists. The 

ag ment was to sell the lands for Ra, 3,000, 
“pay jie by six annual instalments of 
Ra. sho each. The defendants paid the first 
instalment of Rs, 500 but failed tot pay the 
two subsequent instalments. The result 
was that in terms of the agreement, the 
plaiatiff required the defendants to hand 
over the lands back to him, On their fail 
ing to do so, he filed the suit to recover back 
his possession. It is to be noticed that 
there was no conveyance in favour of the 
defendants from the plaintiff. In the trial 
Court the plaintiff succeeded. The defen- 
dants’ contention was that although the 
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writing contained a stipula 
plaintiff Rs. 3,000 in six instalme 
agreement, between the parties was 
the purchase price was Rs. 1,750 payable as 
follows : Rs. 500 on the signing of the agree- 
ment and five subsequent annual instalments 
of Rs. 250 each. The trial Court rejected 
the defendants’ contention that they were 
entitled to lead oral evidence under 
s, 10-A, Dekkhan Agri. Relief Act. It also 
rejected their further contention that a 
notice was required tobe given to them in 
any event. On appeal the lower Appellate 
Court came to the conclusion that s. 
10-A, Dekkhan Agri. Relief Act governed the 
case and ordered a remand to take oral 
evidence as tendered by the defendants, 
The plaintiff has appealed to the High 
Court. 

In my opinion the view of the lower 
Appellate Oourt, about the admissiblity of 
oral evidence, is incorrect. The nature of 
the transaction, as found in the written 
document, is a purchase by the agricule 
turists of certain fields, They agreed to pay 
the price in instalments mentioned in the 
agreement. On thair failure to pay the 
instalments the vendor filed the suit to res 
cover back the pessession, The short ques: 
tion therefore is whether such a transaction 
falls within the scope of s. 10-A, Dekkhan 
Agri. Relief Act. Under s. 10-A it is pro- 
vided (omitting unnecessary words: : 

“Whenever itis alleged at any stage of any suit 
or proceeding to which an agriculturist is a party 
that any transaction in issue......was 8 transaction of 
sucha nature that the rights and liabilities of the 
parties thereunder are triable wholly or in part under 
this Chapter, (Oh. IID, the Court shall, notwithstanding 
anything contained ins, 92, Evi. Aot,..........have 
power to inquire into and determine the real nature 
of such transaction and decide such suit,” 

Chapter HI contains s, 12, which alone 
is relevant to be considered ia this case. It 
rus as follows: 

"In any suit of the description mentioned 
ings. 3, cl. (w), in which the defendant or any one of 


the defendants is an agriculturist, 

and in any suit of the descriptions mentioned in s. 3, 
ol. (y) orcl. (2), h ; 

the Court, if the amount of the creditor’s claim is 
disputed, shall examine both the plaintif and the 
defendant .....and shall inquire intothe history and 
merits of the case.....with a view to ascertaining 
whether there is any defence to the suit on the ground 
of fraud ...and, secondly, with aview totaking an 
account between such parties in manner hereinafter 
provided,” 

Section 3 (w), which is the only sub» 
section relevant here, rune (omitting the 
unnecessary words) as under: 

“Suits for the recovery of money alleged to be due 
to the plaintiff * * * on a written or unwritten 
engagement for the payment of money not hereint 
before provided for.” è 
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É actual frame of the suit 
(the transaction included in 
fid out whether the case was 

ZS, 88. 10-A, 12 and 3 (w) or not, 

a „Pinion these sections give special 
Tis -5 to agriculturist which are not enjoyed 
by ordinary citizene. Being exempting 
sections the liability covered by the ordinary 
laws of the land should be shown to be ex- 
pressly excluded by tbe plain terms of these 
sections; in default the laws of thel and must 
govern the transaction. The Court has to 


determine the nature of the transaction and- 


find out whether the liability, even in part, 
has to be determined under Chap. IM. 
Section 12 begins with the words “In any 


suit of the description mentioned ins. 3, cl. ' 


(w)..... ” The later words “if the amount of 
tbe creditor's claim is disputed” also indicate 
that the suit must be one to recover money, 
That is the nature of the suit indicated in 


s. 3(w), in terms and ie further empha 


sized bythe words of s. 12. Unless there- 
fore the suit itself is one to recover money 
the case will notfall under s. 3 (w) I am 
unable to read the three sections together 
as meaning that oral evidence is permitted 
to be led in every case in which an agricul- 
turist is a party and contends he is liable 
to pay a emaller amount than what is men- 
tioned in a written document, when the 
plaintiff's suit is not to recover money, 
There is nothing to justify such a wide con- 
struction of those sections. I find that 
reasoning on the same lines was accepted in 
Tarachand Pirchand Marwadi v. Bala 
Sakharam (1). The lower Appellate Court 
has tried to distinguish that case. It has 
observed that the land originally belonged 
to defendant No. 2. I am unable to ape 
preciate what follows from that fact. It is 
not suggested in the judgment of the lower 
Appellate Court that there was any doubt 
about the transfer of ownership from de» 
fendant No. 2 tothe plaintif. The Assist- 
ant Judge has further stated as follows: > 
“Considering the sale deed executed by defendant 
No. 2 infavour of the plaintiff in respect of the plaint 
property as well as the acreage and assessment of 
the land and other evidence in the case the Oourt 


will have to arrive at a conclusion whether the oral 
agreement set up by the defendants is true or not,” 


(1) 40 Bom. LR 974; 178 Ind, Cas. 750; AIR 1938 
Bom. 478; I L R (1938) Bom. 816; 11 R B 188. 
e 
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T fail to see the relevany of the sale- 
deed executed by defendant No. 2 in favour 
of the plaintiff as no case of fraud or undue 
influencein respect of that transaction is 
mentioned or suggested in the pleadings or 
evidence at any stage, In my opinion a 
transaction of the type contained in the 
agreement of sale in this case is outside the 
scope of s. 10-A, when the suit is to obtain 
back possessicn of the property on the 
ground that the transaction had fallen 
through. This is not a suit to recover the - 
purchase price or to recover any amount 
alleged to be due under a written agree. 
ment, The result is that the appeal is al- 
lowed, the order of the lower Appellate 
Court is set aside and the matter is re- 
manded back to the lower Appellate Oourt - 
for disposalon merits on the footing that 
no oral evidence to alter the terms of the. 
written document is admissible. Respon- 
dents will pay the costs of this appeal. ' 


8. Appeal allowed.. 
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ALLAHABAD HIGH COURT 
Second Appeal No. £72 of 1937 
January 17, 1940 
BENNET AND VÉRMA, JJ. 
RAMESHWAR DAYAL AND OTHERS — 

DEEFENDANTS— APPRLLANTS ` 
versus 

HARI KISHEN—P ai ntirF—RusponpDENnt 

Vendor and purchaser—Vendee from mortgagor-— 
retaining amount due on mortgage for -rédeeming 
it and paying balance of purchase money to mort- 
gagor—Vendee clearing off mortgage for less amount 
by reason of U. P. Agriculiurists' Relief Act (XXVII 
of 1934)—Mortgagor, if entitled to recover balance 
from vendee as unpaid purchase money. 

The vendee from mortgagor retained the amount 
due on mortgage, which was included in the pur- 
chase money, for payment to the mortgagee and paid 
the balance of the purchase money to the mortgagor. 
In the meantime the U. P. Agri. Relief Act came 
into force, whereby the vendes was able to clear off 
the mortgage debt for less amount than what was 


due: 


Held, thatthe mortgagor was entitled to gt x 
the balance as unpaid purchase-money. 149 Ing abi 
781 (1), relied on, 3 Ind. Oas. 793 (2), distinguisned. 

8S. A. from the decision of the’Civil Judge, 
Shahjahanpur, dated January, 7, 1937. 

Mr, L. N. Gupta, for the Appellants. 

Mr. B. Malik, for the Respondent. 


Bennet, J.—This is a second appeal by 
the defendants against a decree of the lower 
Appellate Court in favour of the plaintiff, 
The facts are that in 1929 Inderjit and his 
son, Ram Chandar, executed a simple morte — 
gage deed of zamindari for Rs, 540 in 
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favour of Mewa Ram. On December 1, 1930 
the mortgagors sold their equity of redemp- 
tion to defendants Nos. 1 to 3 for Rs. 3,000 
of which Rs. 928-8-0 was left to pay to Mewa 
Ram. In 1936 the vendees defendants ten- 
dered payment under the terms of the Agri. 
Relief Act and learned Counsel refers 
tos, 12 of that Act although this section is 
not mentioned in the judgments of the 
Courts below. The amount of interest was 
reduced under that Act and the debt was 
discharged by payment of Re, 732 13-0 and 
therefore there was a difference of 
Rs. 195-11-0. Indarjit died and Ram Ohan- 
dar sold to the plaintiff the right to recover 
the balance of Rs. 195-11-0 from the vendees, 
One defence in the trial Court was that the 
sale deed was spurious but the Court held 
it to be genuine, The second defence was 
that the defendants vendees were entitled 
to the benefit of reduction of interest and 
should retain the balance, The trial Court 
decided in favour of the vendees on this 
point and dismissed the suit. The plaintiff 
appealed and the lower Appellate Court has 
granted a decree for Rs. 195-11-0 in favour 
of the plaintiff. It appears tous that the 
matter is governed largely by a Full Bench 
ruling of this Court, Naima Khatun v. 
Basant Singh: (1). The Full Bench held : 


“Where the property is transferred by a vendor to 


a vendee and there is a direction to the vendee to 
pay off a third porson, the transaction may be one 
of any of the three following characters: 

“(1) The amount” left in- the hands of the vendee 
may be a part of the purchase money remaining 
unpaid, in which case it is money belonging to the 
vendor and if not paid as directed can be recovered 
by enforcement of the statutory charge created by 
s. 55, T. P. Act, or 

(2) if may amount to a covenant with an un- 
dertaking to relieve the vendor from his existing 
liability, in which case a suit on the covenant 
would lie, or 

(3) if may be a mere promise to perform an act for 
consideration or a contract of indemnity, in which 
case a suit for damages incurred on the breach of the 
contract would lie under ss. 125, Oontract Act, but it 
must be proved that loss has been sustainad. But it 
is wrong to suppose thattime fora suit for damages 
for such a breach of contract would have commenced 
to run from the original failure to perform the con- 
tract even before any damage was sustained. The 
damage caused would undoubtedly give a fresh cause 
of action for a suit for damages.” 

Now some argument was made that this 
ruling would not apply to anything except 
the second class which was the particular 
case before the Full Bench. We do not 
think that this argument is sound. When 
the Full Bench divided the possible cases 
into three classes, we must follow it. The 
present case clearly comes within the first 


(1) (1934) A L J 318;149 Ind. Sas, 781; A I R 1934 
All, 406; 56 A 766;6R A 962(F B) ; 
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class as the amount of the sale considera» 
tion was specified as Rs, 3,000 and a part 
of that sale consideration was left for the 
payment of this particular mortgage debt. 
A reference was made by learned Counsel 
to a ruling of their Lordships of the Privy 
Council, Izzat-un-nissa Begam v. Partab 
Singh (2) as quoted by the Court below, 
In this ruling there was acase before their 
Lordships of a purchase at an auction sale 
and their Lordships made a general obser- 
vation as follows: 

“It seems to depend on a very simple rule, On the 
sale of property subject to encumbrances the vendor 
gets the price of his interest, whatever it may he, 
whether the price be settled by private bargain or 
determined by public competition, together with an 
indemnity against the encumbrances affecting the 
land. The contract of indemnity may be expresss or 
implied. Ifthe purchaser covenants with the vendor 
to pay the encumbrances, it is still nothing more than 
acontract of indemnity. The purchaser takes the 
property subject to the burden attached to it, 

Now: the case mentioned by their Lord- 
ships comes within the second class of the 
Full Bench, that is, it is a case of a cove- 
nant with an undertaking to relieve the 
vendor from his existing liability, but a 
case where the amount to be paid in doing 
so does not form part of the purchase price. 
Therefore, in our opinion, the observations of 
their Lordships of the Privy Council are not 
intended to apply to a case like the present. 
The present case is one in which there was 
this inclusion of the amount of Rs. 92380 
in the purchase money and by the unfore- 
seen circumstances that the Agri, Relief 
Act was passed in the year 1934 the defen~ 
dants were in a position to pay of the loan 
for aless amount than would otherwise have 
been due. Under the Agri. Relief Act, 
an application under s. 12 is governed by 
s, 24 and under that section the reduction 
can only be obtained if both the applicaats 
and the original debtor were agriculturists, 
Therefore the defendants took advantage 
of the fact that the loan was incurred by an 
agriculturist originally. Some argument 
has been made in regard to the equities of 
the situation, but we do not see any reason 
why the defendants should be allowed to 
retain this benefit. The defendants contrac» 
ted to pay Rs, 3,000 for the property and if 
the benefit is not given to them, then the 
sum which they will pay is Rs. 3,000 for 
which they contracted. There is no reason why 
they should be able to discharge their obliga» 
tions under the sale deed for a less amount. 
We consider that there is a cléar legal right 


(2) 31 A 583; 3 Ind, Cas. 793; 36 I A 203; 6 A L 
J 817; 130 WN1143; 100 L J 313;11 Bom. LR 
1220; 6 ML T 277; 19 M L J 682 (P O) 
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-of the plaintiff to recover this amount as it is 
unpaid purchase money. His suit to recover 
it is within a period of six years from the 
date of the saledeed even if the payment 
in 1986 would not give a fresh start for 
limitation. Fer these reasons we dismiss 
this second appeal with costs. 


D. Appeal dismissed, 


RANGOON HIGH COURT . 
Second Appeal No. 323 of 1939 
March 7, 1940 
Dungy, J, 
Chowdhury ALLY MEAH— APPELLANT 


versus 
MAYMYO MUNICIPAL COMMITTEE 
— KRBSPONDENT 

Evidence Act (I of 1872), a. 115—Hatoppel—Silence, 
when amounts to representation. 

The main condition subject to which alone silence 
amounts to a representation is that a legal duty was 
owed by the representor to the representee to make 
the disclosure the omission of which is relied upon 
as creating an estoppel. Joy Chandra Banerjee y. 
Sreenath Chatterjee (1), relied on, 

S. A. from the decree of the District Court, 
Mandalay, dated September 19, 1939. 


Mr. A. N. Basu, for the Appellant. 
A. Mr, U Zeya, for the Respondent. 


Judgment.—The plaintiff-appellant ob- 
tained a contract frem the Maymyo Muni- 
cipal Committee, which is the defendant- 
respcndent, whereby is consideration of the 
payment by him of the sum of Rs. £0,300 
per annum the Municipal Committee grante 
ed to him the right to collect the rents 
frcm all the stalls in the Municipal Bazaar 
of Maymyo for a period of three years 
frcm April 1, 1936, The agreement bete 
ween the appellant and the respondent 
Ccmmittee is styled a lease and the appel- 
lant is referred toas “the lessee,” but of 
course, this agreement is not in Jaw a lease, 
as defined in s. 105, T. P. Act. The appel- 
lant sued the respondent Committee for 
damages for breach of his contract. He 
alleged that owing to the wrongful action 
of the Ccmmittee, he was prevented from 
collecting the rents which the Committee has 
agreed to allow him to collect by their con- 
tract with him, and he tkerefore claimed 
that the Committee was bound to make good 
the Icss which he had thereby sustained, 
The learned Dfstrict Judge on first appeal 
has said that the suit of the appellant was 
not strictly a suit on contract, but it is 
clearly asuitin which the plaintiff-appel- 
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lant alleged that the defendant- respondent 
Committee was guilty of a breach of the con- 
tract in that it had prevented him from 
collecting the rents which by cl, 5 of the 
contract it had granted him the right to 
collect, 

The suit was brought in the Sub-Division- 
al Court of Maymyo.and was dismissed and 
this decision has been held on first appeal 
to tbe District Court. In this second appeal 
before me the respondent Committee has not 
attempted to support the judgments of 
either the Sub-Divisional Court or the Dis- 
trict Court on the grounds on which they 
are based. The learned Sub-Divisional 
Judge based his decision on the well-known 
line of cases regarding the commission of 
a nuisance by a statutory body in carrying 
out the duties imposed upon it by statute, 
and these cases clearly bear no resem- 
blance to the present case. The learned Dis- 
trict Judge, if I may be permitted to say so, 
took the somewhat risky course of raising 
a point of law which was not raised by either 


- party to the appeal before him and deciding 


the appeal against the appellant on this 
point. He held that cl. 8 ofthe agreement 
was fatal to the appellant's suit, This clause 
reads as follows: 

“That the ‘lessee’ shall have no right or claim 
to any compensation, exemption, remission, rebate 
or reduction on any account whatsoever and the col- 
lection of all rents allotted to him by this lease shall 
be at bis own risk and the ‘committee’ shall not be 
liable in any 
realisation of any rent.” 


The learned District Judge held that 
this clause prevented the appellant from 
bringing any suit against the Oommittee. 
founded upon any loss of rent, however, 
caused; but in my opinion, that is a wrong 
construction of the clause. In its true con- 
struction it refers only to any loss of rents 
which might be occasioned through any: 
cause not within the control of the Commite’ 
tee. If the clause were to be construed 
otherwise, then it would be invalid by 
reason of the provisions of s. 28, Ocntract 
Act. It cannot be construed to prevent the 
appellant from bringing an action against 
the Municipal Committee for recovery of 
damages for a breach of the contract com- 
mitted by it. Clause 15 of the contract is 
likewise invalid by reason of 8, 28, Contract 
Act. j < 

This second appeal has been argued on 
the ground of estoppel. It is said on behalf 
of the appellant that the respondent Oom- 
miitee is estopped from denying that certain 
unauthorized structures in the bazaar were 
duly authorized. To understand this point 


manner for the non-recovery or non- 


1940 


it is necessary to eet out briefly the manner 
in which the Maymyo Municipal Bazaar is 
conducted, There are three kinds of stalls 
in the bazaar: one kind consists of enclosed 
shops, another kind consists of pitches 
marked ou$ on raised platforms inside a 
shed, and the third kind consists of pitchs 
marked out on the ground in the open with- 
out any covering or any flooring. The ap 
pellant under cl. 5 of his agreement had the 
right to collect renis from all three kinde of 
stalls. His complaint is in regard to the 
third kind. He says that, at the time when 
he entered into his contract with the res: 
pondent Committee, not less than 100 of 
these pitches actually had platforms and/or 
coverings of a permanent or semi-permanent 
character erected ever them, and this is not 
denied by the respondent. Admittedly 
these structures, that is, the platforms and 
the roofs, were constructed by the stall- 
holders, but the case of the appellant is that 
they had been in existence for many years 
before he entered into his contract witb the 
` respondent Ocmmittee; then, on August 
7, 1937, the Committee by a resolution order- 
ed the removal of all such platforms and 
coverings from these open pitches, and the 
platforms and coverings were forcibly re- 
moved by the Committee's servants, and in 
consequence the holders of these stalls left 
the bazaar, with the resulf that there was a 
serious diminution in ths number of stall- 
holders and therefore in the rents which 
the appellant could collect. He alleges that 
the respondent Committee is responsible to 
him for the logs occasioned by their forcible 
removal of the platforms and coverings. 
The right which forms the subject-matter 
of the appellant’s contract was sold by 
auction and at this auction the appellant 
was the successful bidder. It is admitted 
that at tbe auction, which was conducted 
by the Secretary of the Committee, no 
announcement was made that the platforms 
and covering over these open stalls were not 
permitted by the rules. The appellant 
‘therefore urges that the silence of the Com- 
mittee amounted to a representaticn that 
these platforms and coverings were autho» 
rized structures; that by reason of this 
representation he was induced to alter his 
position in that he bid much more for the 
Tight to collect the rents than he would 
otherwise have bid; and that therefore the 
Committee is now estopped, under the pro- 
visions of s. 115, Evi. Act, from deny- 
ing that they were authorized. But the 
main Condition subject to which alone 
silence amounts to a representation is that a 
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legal duty was owed by the representor to- 
the representee tomake the disclosure the 
omission of whichis relied upon as creating” 
an estoppel, Joy Chandra Banerjee v. 
Sreenath Chatte rjee (1): In this case, in my 
opinion, the respondent Committee was 
under no legal duty to disclose to the ap- 
pellant that these structures were unauthos 
rized, Prior to the auction for the right 
to collect these rents being held, the persons 
who desired to bid at the auction had to 
make an application for permission to bid. 
and on being given permission, each bidder 
was provided with a copy of the bazaar rules 
framed by tha Municipal Committee, and 
before the auction commenced he had to- 
siga a certificate that he had read and 
understood the rules. Furthermore, the 
bazaar rules are made part of the contract 
with the Committee by cl. 3 thereof. The 
appellant therefore cannot now be heard 
to ssy that he was unaware ot the bazaar 
rules af the time when he attended the 
auction and bid for this right. Now, r. 14 (1) 
of the bazaar rules reads as follows: 

“No bazaar seller shall be permitted to erect any 
structure for the display of wares, for the purpose of 
shelter or for any other purpose, whether in extension 
or modification of any structure provided by the 
Committee or not, without the written sanction of the 


“President previously obtained." 


Rule 16 (c) says: 

“Every occupant of a stall or pitch shall be bound 
not to erect any shelter or any stall or pitch with- 
out the previous permission in writing of the 
President.” 

Had the appellant read the bazaar rulesy. 
as it must be assumed that he did, before 
the auction took place, he would at once 
have been put on inquiry regarding the- 
existence of those structures over the 
open pitches which were not permitted by 
the rules. It was his duty to inquire whee 
ther the structures had received the written 
sanction of the President, if bə was at all 
interested in the question whether the strace 
tures were liable to sudden removal or not. 
If he had made any inquiry he would have 
discoversd that there was no written sance» 
tion of the President in existence, and he 
would have discovered thatat various times. 
during the previous four years spasmodic 
but unsuccessful attempts had been made 
by the Committee toremove the structures, 
As I have said, if he was interested in the 
matter, it was the appellant's duty to make- 
inquiries regarding these structures. There 
was never any duty on the respondent Com- 
Mittee to disclose to him before he purchas-- 
ed the right to collect the renta that the 
structures were unauthorized. This is the 

(1) 32 O 357; 10 L J23. % 
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eal ground on which the suit of the plaintiff- 
appellant was bound to fail. This appeal is 
therefore dismissed with costs. 


5. Appeal dismissed, 
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MADRAS HIGH COURT 
Criminal Appeal No, 653 of 1939 
March 6, 1940 
Lageamana Rao, J, 

. In re T. PALANISWAMI GOUNDAN AND 
OTHERS—A PPELLANTS— A COUSED—PRISONEBS. 

Criminal trial—Evidence — Value of—Story given 
by, witnesses belated — Accused found to have given 
-evidence against witnesses prevtously—It is unsafe to 
convict accusedon their evidence — Penal Code (Act 
XLV of 1860) ss, 325, 323 — Which of two accused 
caused grietous hurt,not clear — They cannot be con- 
victed under s. 325 but only under s. 323. < 

.Where the story of the witnesses that the particular 
accused caused the vital injury to the deceased by 
beating with a stone inhishand duringthe course of 
® disturbance caused by anumber of accused is 
belated, and it is in evidence that that particular 
accused had given evidence against the witnesses 
previously, it is unsafe to accept their evi- 
dence. . x A 

Where it is not possible to say asto which of the 
‘two accused caused the grievous hurt, neither of them 
‘can be convicted under a. 335, I. P, O. but both can 
be convicted only under s, 323. . i 

Cr. A. against an order of the Court of 
Bession cf Ooimbatore Division in Case 
No. 133-0f the Calendar for 1939. 


Mr. K. S. Jayarama Aiyar for Mr. K. 
-Periaswami Goundar, for the Appellants. 
“The Public Prosecutor, for the Crown. 


Judgment.—There was a disturbance 
near the houses of P. Ws. Nos. 5 to 15 at 
Vengipalay am about 8 P. m., on January 29, 

39, and one Swami Goundan who inter- 
‘vened was fatally wounded. Grievous hurt 
was caused to P. Ws Ncs. 6and 7 and 
simple hurt was caused to P, Ws. Nos. 5 
and 8to1l5, The occurrence was reported 
to P. W. Ne. 18 the Village Munsif without 
‘delay and Swami Goundan died next morn 
‘ing of coma due to a depressed fracture 
‘on the frontal bone caused by a stone. He 
had also another injury on the head due to 
beating with a stick and P. W. No.6 had 
two injuries on the head due to beating 
with sticks. The frontal bone at the base 
‘of one of these injuries was fractured and 
P. W. No. 7 had a contusion covering 
outerside of the lower third of the left arm 
elbo, with simple fracture of the left 
-humerus. 

The appellants are stated to have gone in 
a body and created the disturbance and 
all of them have been convicted under s. 147, 

e 
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I. P.C. The fifth appellant is alleged to: 
have caused the fatal injury of the deceased 
by striking with a stone picked up from 

the scene of crime, and he has been sen- 

tenced totransportation for life under s. 302, 

I. P. O. for the murder of Swami Goundan, 

The first appellant is stated to have beaten 

him on the head with astick and he has 

been sentenced to rigorous imprisonment 
for 6 months and under s. 323, I. P.O. The 
second and third appellants are alleged to 
have beaten P. W. No.6 on the head with 
sticks and they have been sentenced to 
rigorous imprisoment for 2 years under s. 325, 

. P. O. for vountarily causing grievous 

hurt to him. The first appellant is also 

alleged to have beaten P, W. No 6 on the 

body with a stick and he has been sen- 
tenced to rigorous imprisonment for. 
6 months under s, 323, I. P, O. for causing 
hurt. The third appellant is also stated 

to have caus€d the fracture of the left 
humerus of P, W. No, 7 by beating witha 

stick and he has been sentenced to rigorous 

imprisonment for 2 years under s. 325, I. P. 
O, for voluntarily causing grievous hurt to 
The other appellants have 

been sentenced to rigorous imprisonment for 

18 months under ss. 149 and 325, I. P. O. for 
the grievous hurt caused to P. W. No. 7 and 
the fourth-appellant has been sentenced to 
rigorous imprisonment for 6 months under: 
s. 323, I. P.O. for causing hurt to P. W. 
No. 9. The eighth appellant has been sene 
tenced to rigorous imprisonment for. 
6 months under s. 323, I. P.O. for causing -> 
hurt to P. W. No. 12 and the sentences have 

been directed to run concurrently. 

That the appellants created the dis» 
turbance and are guilty of rioting under 
s. 147, I.P. O. was not disputed in this 
Court, nor were the findings of the Addi- 
tional Sessions Judge regarding the beating 
of P, W. No. 6 onthe head by the second 
and third appellants, and on the body by 
the first appellant, the assault of P. W. No. 7 
on the left arm with a stick by the third - 
appellant and the beating of P. Ws. Nos. 9 © 
and 12 by the fourth and eighth appellants, 
seriously questioned. There is also no rea- 
son to doubt the beating of the deceased 
on the head with a stick by the fret appel- 
lant but the story of P. We. Nos, 5, 6,9 
and 10 that the vital injury on the deceased 
was caused by the fith appellant by beat- 
ing with aatene in his hand is belated and 
considering that the firfth appellant had 
given evidence against this witness previous- 
ly it would be unsafe to accept their state- 
ment He must have thrown a stone at 
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i Goundan and as rightly conceded 

-.. „would at best be guilty cf voluntarily 
causing grevious hurt under s. 325, L P. O. 
The first appellant would unquestionably 
be guilty under e. 323, L P. O. for causing 
hurt to the deceased and P. W. No. 6, and 
the fourth and the eighth appellants would 
be guilty under s. 323, I. P. C. for causing 
hurt to P. W. No. 7 as he must have known 
that beating with a stick on the left forearm 
is likely to fracture the humerus and the 
rest would be guilty of that offence under 
s. 149, I. P. O. but of the two injuries on the 
head of P. W. No. 6 only one was grievous 
and it is not possible to say whether the 
second or the third appellant caused that 
injury. Neither of them can therefore be 
convicted under £. 325, I. P. O. and the con- 
ae of both can only be under e. 323, 
The conviction of the fifth appellant under 

s. 302, I. P. O. is therefore set aside and he 
ig convicted under e. 325 I. P.C. for the 
assault of the deceased. The conviction of 
the second and third appellants under s, 325, 
I; P. O, for the assault of P. W. No, 6 ia set 


aside and they are convicted under s. 323, 


I. P.C. The other convictions of all the 
appellants are confirmed and considering 
that he, was not even armed the fifth appel- 
lant is sentenced to rigorous imprisonment 
for 18 months under s. 325, I. P. O. for the 
assault of the deceased. The second and 
third appellants are sentenced to rigorous 
impriscnment for 6 months unders. 323, 
I. P.O, for the assault of P. W. No. 6 and 
the sentences of the other appellants under 
s, 325, I. P. C. for the assault of P. W, No. 7 
is reduced to rigorous imprisonment for 
18 months. The other sentences are con- 
firmed and all the sentences will run con- 
currently. 

N -8. Order accordingly. 


NAGPUR HIGH COURT 
Miscellaneous Appeal No. 289 of 1937 
January 12, 1940 
Stony, O. J. AND Boss J., 
RADHAKISAN JAIKISAN GINNING 
AND PRESSING FAOTORY, WARUD 
AND OTARRS—DEFENDANTS—ÅPPELLANT3 
versus 
Tas JAMNADAS NURSEY GINNING 
AND PRESSING Oc., Lip. (IN LIQUIDATION) 
THROUGH OFFICIAL LIQUIVATOR, 

- BOMBA Y—P.a1ntTIpFs—Respon DENTS 
Partnership — Combination formed by number of 
persons engaged in same business tokeep up prices and 
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to benefit members—Caze held one of combination and 
not of partnership—Practice — Pleadings — Duty of 
Court—Statute requiring doing of certain thing—Court 
must take note of it, though not pleaded — Trade 
Unions Act (XVI of 1926), 8.13 — Unregistered trade 
union — Suit by one member against another as 
contracting party to combination—Maintatnability. 

A number of persons engaged in the business of 
ginning came to an arrangement having for its purpose 
the greater enrichment of those various persons by 
preventing the cutting of prices for the ginning of 
cotton, They called this arrangement a combination 
and the broad idea was that each constituent should 
charge or be deemed to charge the same amount 
for the ginning of cotton and that out of the total 
charge each constituent has to pay certain fixed 
amount into a common pool called the General Fund. 
There wasthroughout no sign that anything had to 
be done other than the observance of the restrictive 
clauses contained in this agreement, the payment 
over into the pool of a particular amount of money 
and the payment out of the pool of a particular share 
of the accumulated proceeds. There were clauses 
which provided for what wouldhappen if there was 
breach of this contract including the arbitration 
clause and that there was all kinds of detailed res- 
trictions to guard against such difficulties as might 
arise owing to the break down of the machi- 


ery: 

Held, that the case was one of combination and not 

of partnership. 
- If there is any question of statutory requirement 
which compelsthe doing of a thing the Courts must 
take note of that fact even though it is not plead- 
ed. 

In the case of an unregistered trade union it could 
not be sued in tort by suing a memberthereof in a 
representative capacity, buta suit by one member 
against another notin a representative capacity but as 
a contracting party to a combination is maintainable. 
Hardie and Lane, Limited vy. Chilton (1), relied 


"an. 


Misc. A. from an order of the Court of the 
Additional District Judge, Amraoti, dated 
August 25, 1937, 


Mr, R. S. Dabir with Mr. K. B. Tare, for 
the Appellants. 


Mr. R: N. Padhye, with Mr. S. P. Kotwal, 
for the Respondents. 


Judgment.—These are appeals by two 
groups of persons against an order hold- 
ing that the suit bronght by the respon- 
dent-plaintiff was maintainable and the 
preliminary objection failed. The prelimi- 
nary objection was founded on the view 
that a certain combination constituted the 
members thereof a partnership, and accords 
ingly the parties to the arrangements were 
partners, that that partnership was not regis- 
tered and that therefore under s. 69 of the 
Indian Partnership Act the suit was not 
maintainable. The learned Judge came to 
the conclusion that the arrangement herein- 
after to be mentioned did not constitute 
the members thereof partners, that it was 
not acase of partnership and that accord- 

. 
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ingly the obstacle created by s. 69 of the 
Partnership Act did not exist. 

In the course of the arguments before us 
it appeared to one of us that although 
this combination was not a partnership, it 
fell within the definition of “Trade Union” 
contained in the Trade Union Act. That 
definition brings into the meaning of the 
term any combination "for imposing restric- 
tive conditions of the conduct of sny trade or 
business." The proviso excludes arrange- 
ments between partnere, and if this combi» 
nation were a partnership it would probably 
nct be a trade union for that reason. On the 
other kand, if it were not a partnership 
it might be a trade union, and if it were 
a trade union it becomes necessary to con- 
sider that it is not an obstacle in the plaint- 
iff's way although that point has never 
been taken or pleaded. 

So far as the partership argument is 
concerned, it appears to us that the learned 
Judge was correct in his appreciation of 
the nature of this arrangent. The arrange- 
ment can be broadly described as one come 
to by a number of persons engaged in 
the business of ginning having for its pur- 
pose the greater enrichment of those various 
persons by preventing the cutting of prices 
for the ginning of cotton, They called 
this arrangement a combination’ and the 
broad idea was tkat each constituent 
should charge or be deemed to charge the 
same amount for 
which amount is stated and that out of 
the total charge which was Rs. 6:8 per boja 
of 392 ibs. net, each constituent has to pay 
Rs. 1-12 into a common pool called the 
the Genera] Fund. The constituent kept 
the balance Rs. 4-12 but each constituent 
assured against bad debts because although 
the Rs. 6-8 was not in fact paid it was 
deemed to be paid and although it was 
not in fact paid, the Rs, 1 12 in respect of 
the boja in question had to be paid over 
to the pool. Each party was required to 
keep proper books of accounts so that the 
number of bojas could be ascertained. As 
we have said the calculations proceed on 
the basis that thera were no bad debts, 
The power was conferred upon one of the 
members, the present plaintiff, to sue if the 
requisite contributions 
boja were not in fact paid by the consti- 
tuent members. A lot of provisions were 
made designed to prevent difficulties in the 
case of a break down of machinery, the 
expansion of the constituent ginning facto- 
Ties and so forth, Provision was also made 
which enabled any ccnstituent to stop work 


the ginning of cotton - 


of Res, 1-12 per: 


for a certain time and still be able totake _ 


the particular share allocated to that con- 
stituent out- of the General Fund and so 
forth. But it was made quite clear that 
the business of each particular constituent, 
subject to these various checks and restric- 
tions, was to be carried on by the consti» 
tuent itself. That is to say, the combina- 
tion has nothing to do with the conducting 
of the respective businesses which had 
entered into the combination. Having Bo 
provided for the General Fund, the amount 
to be paid into that fund, the restrictions 
on the charges to be made, the restrictions 
on the development of businesses and so 
forth, there is the 10th clause which deals 
with the sharing out of the General Fund 
and that is based on a ratio, The ratio 
varies presumably with the assets of the 
constituents in question. The largest ratio is 
tbat allocated to the plaintiff constitutent, 
Messrs. Jamnadas Nursey G. & P. Co. Ltd., 
who got 84/248 share. The smallest is that 
allocated to Messrs, Rupram Madan Gopal 
who get 26/248 share. It is said that that. 
constitutes these people partners, that the 
whole ides of this is the earning of profits, 
tbat there is here the doing of a business 
because the business of each member is to 
some extent controlled and directed by the 
agreement and by the clause in that agree- 
ment which gives certain powers to Messrs. 
Jamnadas Nursey G. & P. Oo., Ltd., who 
are empowered to sue a member and 60 
fortb, and that we have here all the marks 
to be found in a partnership, In our opinion 
this is not so. Thisis simply a case of a 
combination of various businesses inter se 
to keep up prices and as a consequence to 
benefit the members, There is throughout 
no sign that anything has to be done 
other than the observance of the restric- 
tive clauses contained in this agreement, 
the payment over into the pool of a parti- 
cular amount of money and the payment 
out of the pool of a particular share of the 
accumulated proceeds. Itis true that there 
are clauses which provide for what would 
happen if there is breach of this contract 
including the arbitration clause and that 
there are all kinds of detailed restrictions 
to guard against such difficulties as might 
arise owing to the break down of the 
machinery. But looking at the matter 
broadly it is, in our opinion, quite clear 
that this is a case of a combination and 
not a case of partnership. 

Being a combination we are equally 
clear that it falls within tbe definition of 
“Trade Union” and it might have been 
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thought that that also was a fatal objection 
to this suit, but the objection has not been 
put on that ground and even after the 
adjournment it has only been very faintly 
argued. Sofarasthe argument goes it is 
founded entirely on s. 2 (h) proviso (i) 
and ss. 13 and 14 of the Trade Unions Act. 
It is said that s. 14 does not exciude the 
Partnership Act, that the proviso to s. 2 (h) 
exclades any agreement between partners 
and that accordingly both those provisions 
make it clear that if this bea partnership 
the fact that it is also a trade union does 
not make any difference. With that we 
agree. But as we have seen that it is not 
a partnership it next becomes necessary to 
inquire whether the fact that it is a trade 
union is an obstacle in the plaintiff's way 
because although this bas not been pleaded 
and althcugh the point was taken only 
by the Bench, still there has been an 
adjournment and the Privy Council has 
said over and over again that if there is 
any question of statutory requirement 
which compels the doing of a thing the 
Courts must take note of that fact even 
though it is not pleaded. Accordingly we go 
tos. 13 of the Trade Unions Act which it is 
said is ithe section which says to every 
Court that it shall not entertain a suit by 
or against a trade union unless it is regis- 
tered. We have read s. 13 and we do not 
think that it has any such effect. What 
that section says is that if a trade union 
is registered it can sue and be sued. Then 
the question arises what about an unregise 
tered trade union? Inthe case of Hardie 
and Lane Lid. v. Chilton (1) it was decid- 
ed that in the case of an unregistred trade 
union it could not be sued in tort by suing 
a member thereof in a representative capa- 
city, but it was indicated that the proper 
course to take was to sue a member for any 
cause of action thatlay against that mem- 
ber and it was not indicated anywhere that 
such a suit would in any way be improper 
although the English Trade Unions Act is 
much more stringent than the Trade Unions 
Actin India so far as the suing and be- 
ing sued and is concerned, Here the two 
suits are by one member against an- 
other notin a representative capacity but 


as a contracting party to this combination . 


and it seems to us that that sort of suit is 
maintainable under the ruling in the above« 
mentioned English case and generally. In 
our opinion, therefore, the learned Judge 
was right on the partnership point and 
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there was nothing in the Trade Union point. 
The appeals accordingly fail and must be 
dismissed with costs. 


8. Appeals dismissed. 


LAHORE HIGH COURT 
Letters Patent Appeal No. 141 of 1939 
May 2, 1940 
Teg OHAND AND Balpz, JJ. 
NAND LAL AND ANOTHER—DEFENDANTI 
—APPBLLANTS 
versus 

MENGH RAJ—Ptatntirr—REsponpENT. 

Registration Act (XVI of 1908), a. 17 (1) (d)— 
Lease only for one year with option to landlord to 
allow tenants to continue to live thereafter—It 
requires registration. : . : 

A lease for one year certain, with the option to 
the landlord to permit the tenants to continue to 
live thereafter, is not a tenancy from year to year 
or for the term exceeding one year orfor an inde- 
finite period in which yearly rent had been reser- 
ved and does not require registration, Apu 
Budgavda v. Narhari Annajee (1), relied on, 


L. P. A. against the order of Mr. Justice 
Ram Lal, reported in.186 Ind. Oas. 106. 


Mr. V. N. Sethi, for the Appellants, 
Mr. Shamair Chand, for the Repondent. 


Tek Ghand, J.—This appeal arises out 
of a suit instituted by Mengh Raj, plaintif- 
respondent, against Nand Lal and Murli, 
defendant-appellants, for recovery of arrears 
of rent and ejectmant. The plaintiff alleged 
that on June 11, 1927 the defendants exe 
cuted a rent deed, Ex. P-2, in his favour, 
that they continued to pay rent at the stie 
pulated rate until 33 months before the 
suit, but that they had not paid rent since 
and were liable to be ejected. The defene 
dants, who are real brothers, denied the 
tenancy. They alleged that Ex. P-2 was 
not executed by them and that they were 
in possession of the houss as owners. They 
further averred that Ex. P-2 required to be 
compulsorily registered under s. 17 (1) (d), 
Regis. Act, and not being registered was 
inadmissible in evidence. The trial Judge 
found that Ex. P-2 had been execution by 
Nand Lal but that its execution by Murli 
had not been proved. He held that Hx, Pe? 
was a reni deed reserving a yearly rent and 
was inadmissible in evidence for want of 
registration and consequently the alieged 
tenancy could not be proved aliunde. On 
these findings he dismissed the suit against 
both defendants. The plaintiff appealed to 
the Senior Subordinate Judge who agreed 
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with the trial Judge on all points and dis- 
missed the appeal. 

On second appeal, a learned Judge of 
this Court, sitting in Single Bench held that 
the rent deed (Ex. P-2) did not require re- 
gistration. The learned Judge passed a 
decree for ejectment and for recovery of 
the sum claimed as arrears of rent sgainst 
both defendants, without expressly setting 
aside the finding of the Courts below that 
execution of the deed by Murli had not 
been proved. He, however, granted a certi- 
ficate for a further appeal under cl. 10, 
Letters Patent. The first question for con- 
sideration is whether the rent deed Ex. P 2 
requires registration. A perusal of this 
document shows that it was nota lease in 
which a yearly rent was reserved. On the 
otker band, it was a lease for one year cer- 
tain (Jeth Sambat }9€5) on a rent of 
Rs. 4080 for the whole year, which the 
executants could pay at the rate of Rs. 3-6-0 
per mensem month by month. If wasagreed, 
that in default the landlord could eject them 
and recover arrears of rent in any manner 
he liked. It was further stipulated that 
after the expiry of the term, it would be tke 
option of the landlord to give it to other 
tenants. The terms clearly show that it was 
a lease for one year certain, with the option 
to the landlord to permit the tenants to 
continue to live thereafter. A case very 
similar to the present one will be found in 
Apu Budgavda v. Narhari Annajee (1) where 
it was held that a lease for one year certain, 
containing an expression, on the tenant’s 
part, of readiness to hold the land longer at 
the same rent if the landlord should desire 
it, is a lease for a term not exceeding one 
year, the registration of which is optional 
under cl. 18, Regis. Act. This is not a ten» 
-aney from year to year or for the term exe 
ceeding one year or for an indefinite period 
in which yearly rent had been reserved, 
We, therefore, hold that the deed (Ex. P-2) 
did not require registration and that it was 
admigsible in evidence. 


The Courts below have concurrently found 
executicn of Ex. P-2 by Nand Lal proved. 
He admitted bis thumb-mark on the docu- 
ment but alleged that the deed related to 
some other house. This explanation is ob- 
viously false and had been rightly rejected. 
The plaintiff's case against him is, therefore, 
fully proved. With regard to Murli, how- 
ever, we are ‘of opinion that the matter 
requires further investigation. The plain- 
tiff examined the scribe as well as one of 
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the attesting witnesses, who deposed that 
Murli had put his thumb-mark on Ex. Pe2 
in their presence. The Senior Subordinate 
Judge has rejected the scribe's evidence 
on the ground that “he had not the courage 
to bring his register to show that Murli had 
thumb-marked the register.” It appears, 
however, that neither party had asked the 
scribe to produce the register. If the 
learned Judge thought that the prodction of 
the register was necessary he should have 
directed bim to produce it and if he had 
then failed to do so, an inference might 
have been drawn against him. As it is, 
the reason for rejecting his testimony is 
unjustified. The trial Judge as well as the 
Senior Subordinate Judge, have laid eme 
phasis on the circumstances that the plaintiff 
did not get the thumb impression of Murli 
on the deed compared by an expert. The 
plaintiff is prepared to have this done now 
and we think that in the circumstances he 
should be allowed to have this done. 

We, therefore, send the case to the trial 
Oourt with the direction (1) that the thumb- 
impression of Murli on Ex. P-2 be sent to 
Phillaur for comparison with his thumb- 
impression which may be taken by the 
Court in its presence, (2) that the scribe, 
Sheikh Mohammad Ismail, (P. W. No. 3°, ba 
summoned with his register containing en- 
tries relating to the execution of Ex. P-2, If 
the register contains a thumb-impression 
purporting to be that of Murli, appellant, he 
will be examined in reference to it, and if 
be denies that that thumb-impression is his, 
the register also be sent-to Phillaur for come 
parison. The return, with the finding of the 
trial Judge, shall be submitted through the 
Senior Subordinate Judge (who also will 
record his finding) within four month. Both 
Counsel have been directed to cause their 
clients to appear before the Junior Sub- 
ordinate Judge, Campbellpur on June 3, 
1940. Murli, who is present here, has also 
been directed to be presentin the Subordis 
nate Judge’s Court on that date, 

B.. Order accordingly. 





CALCUTTA HIGH COURT 
Appeal No, 251 of 1938 
January 24, 1930 


Lopes, J. 
TRIPURA CHARAN CHOWDHURY— 
Derenpant No. 1—APPELLANT 


versus 
NIKUNJA BEHARI CHOWDHURY AND 
- ` GTHERS—RESPONDENTS 
Vendor and purchaser—A selling some plots to B 
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as free from encumbrance—Part of consideration to 
be paid by B to A's creditor and balance to another 
creditor M—One of plots subsequently found to be 
morigaged to M and balance in B's hands insufficient 
to pay off M—B paying part of money to M and re- 
taining rest to himself—M then purchasing plot in 
erecution of his decree—Suit by A against B to re- 
cover balance of purchase money retained by him— 
B held entitled to retainit till A provided funds to 
pay off incumbrance, 

The plaintiffs executed a deed of sale in respect 
of four plots of land in favour of the defendant, re- 
presenting that they were free from incumbrances 
a part of the consideration was to be paid by the 
vendee toa creditor of the plaintiffs, and the balance, 
was to be paid by the vendee to another creditor 
on the day following the execution of the deed, the 
defendant discovered that one of the four plots had 
been mortgaged to M and that the amount in his 
hand was not sufficient for that purpose. He paid 


M a part of the money and retained the balance in ` 


his own hands. M subsequently purchased the plot 
in execution of his mortgage decree, The plaintiff 
then sued the defendant for refund of the balance 
of the purchase money retained by the defendant: 

Held, that the defendant was entitled to retain 
the balance of the purchase money until the 
plaintiff provided funds necessary to free the 
property from encumbrance. The plaintiff was not 
entitled to recover the balance of the purchase 
money from the defendant. Muhammad Siddiq Khan 
y. Muhammad Nasirullah Khan (1), 15 Ind, Cas. 854 
(2), Clarke v. Dickson (3), 97 Ind. Oas, 586 (4) and 149 
Ind. Oas. 781 (5), distinguished. 


A. from the appellate decree of the Sub» 
Judge, Additional Court, Chittagong, dated 
September 30, 1937. 


Messrs. Gopendra Nath Das and Provat 
Kumar Sen Gupta, for the Appellant. 

Mr. Chandra Sekhar Sen, for the Response 
dents. 


Judgment,—The facts giving rise to the 
present appeal are as follows: On Febe 
ruary 10, 1929, the plaintiffs executed a deed 
of sale in respect of four plots of land in 
favour of the defendant, representing that 
all four plots were free from incum- 
brances. The consideration agreed upon was 
Rs, 1,500, out of which Rs. 1,067-53 was 
to be paid by the vendee to Nibaran Ohau- 
dhury, a creditor of the plaintiffs, and 
balance, Rs. 432-10 9 was to be paid by the 
vendee to another creditor, viz. the Maha- 
laxmi Bank. The vendee paid Rs, 1,037-5-3 
to Nibaran Ohaudhury in accordance with 
the agreement. But on February 11, 1929, 
that is to say on the day follzwing the exe- 
cution of the deed, he discovered that one 
of the four plots together with other pro- 
perties ofthe plaintiffs had been mortgaged 
to the Mahalaxmi Bank. On coming to 
know of this mortgage, the vendee paid 
Rs. 300 only to the Mahalaxmi Bank, 
and retained the balance, Rs. 132-10-9, in 
his own hands, Subsequently the Maha- 
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larmi Bank instituted a esguit on their morte 
gage, impleading both the plaintiffs and 
their vendee, the present defendant,. as 
defendants and obtained a decree. In exe- 
cution of that decree, the mortgaged pro- 
perty was put to sale, and that plot which 
had been sold to the present defendant 
and which was covered by the mortgage 
was purchased by the Bank for the sum 
of Re. 21 only. 

Thereafter, the plaintiffs instituted the 
present suit claiming from the defendant 
refund of Rs, 132-109 being the balanca 
of the purchase money together with interest 
and costs. The Court of first instance came 
to the conclusion that both parties to the 
deed of sale were aware that one of the 
plots was subject to the mortgage in favour 
of the Mabalaxmi Bank, and decreed the- 
suit for Rs. 132-10-9 and proportionatefcosts, 
rejecting plaintiffs’ claim for interest on 
the amount. The Court of Appeal below 
held that at the time of execution of the 
deed, the vendes was not aware that one 
of the plots was subject to a mortgage, 
but that the vendee came to know this fact on 
the day following the execution of the deed, 
The Court of Appeal further held that the 
non-disclosure of this incumberance was un» 
intentional, and that therefore there was no 
frandulent misrepressniation of facts. The 
learned Subordinate Judge allowed the 
appeal in part, holding that the vendee was 
entitled in equity to deduct from the balance- 
of the purchase money in hia hands the 
value ofthe plot which was sold in execu: 
tion of the Bank's mortgage decree. He 
accordingly decreed the suit for Rs. 111-10-9- 
with proportionate costs, Against that dee 
cree the vendee defendant has brought the 
present appeal. 

It must be taken as settled that the 
vendee had no knowledge of the mortgage 
at the time of entering into the contract, 
In the circumstances s. 19, Oontract Act, 
would apply and the contract was voidable 
at the option of the vendee, or in the 
alternative the vendee was entitled to 
instist that he should be put in the posi- 
tion in which he would have been if the 
representations made had been true. The- 
vendee did not exercise his option of re- 
pudiating the contract, but he was entitled. 
to insist that the vendor conveyed to him 
the property freed from incumbrances. 
Farther, under s. 55 (5) (b), T. P. Act, he 
was entitled to retain a sufficient sum out 
of the purchase money to pay the amount 
due’to the person entitied under ths mort- 
gage. But the amount in his hand was- 
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not snfficient for that purpose. In fact as 
the mortgage debt was apparently about 
“Rs, 4 000, it is doubtful whether the whole 
of the consideration money would have been 
sufficient to pay cË the incumbrances, The 
-questions for consjderation are: (1) whether in 
these circumstances, the vendee was entitled 
to retain a portion of the consideration until 
tle vendor satisfied the mortgagee and freed 
‘the property from the incumbrance, or at 
Jeast until the vendor furnished the balance 
of the money necessary for that purpose; 
and (2) when the vendor failed to satisfy 
the mortgagee and allowed the property to 
be sold in execution of the mortgage decree 
—thus rendering the original contract 
incapable of the execution—whether the 
vendor was entitled to claim any or all 
of the balance of the purchase money in 
the hands of the vendee. 

None of the cases cited before me deals 
. directlywith these problems. In Muhammad 

Siddiq Khan v. Muhammad Nasirullah 
Khan (l) it appears that the amount of 
the purchase money left in the hands of 
the vendee was insufficient to satisfy the 


mortgage debt, and that there was an agree- 


ment between the parties that the vendor 
should provide the balance of the money re» 
quired to satisfy the mortgage debt and 
free the property from the incumbrance. 
‘In that case the mortgage was disclosed 
at the time cf the contract, and there was 
a definite agreement that the vendor would 
provide the balance of the sum necessary 
to free the property from the incumbrance. 
In the present case the mortgage was 
not disclosed and consequently there could 
not be such an agreement. But if under 
B. 19, Contract Act, the vendee was 
entitled to have the property sold free 
from incumbrances, the parties should I 
think be treated as on the same footing 
as if the mortgage had been disclosed 
and there had been such an agreement. 
If this view is correct then according 
to the decision cited above, the balance 
of the purchase money in the vendee’s 
hands should not be regarded simply as 
.a deposit of the money of the vendor, but 
it was a sum which the vendee was entitled 
to retain as security that the property sold 
should be freed from the incumbrances, 
and therefore the vendee was entitled to 
Yetain it until the vendor provided the rest 
of the money necessary for this purpose. 

In Badri Das v. Jiwan Lal \2) it was held 


(1) 21 A 223; 261A 45; 7 Sar. 472; 3C W N 201 
(PO. 
(2) 10 A L J 480; 15 Ind, Oas, 854, 
e 
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that where the amount left by the vendor 
in the hands of the vendee in order to pay 
off a prior mortgage on the properly sold, 


‘was insufficient to free the property from 


the incumbrance, the vendee could not be . 
required to pay any further sum to free the 
property, and further that if the prior 
mortgagee refused to accept the amount 
in deposit with the vendee in full satisfac- 
tion of his claim under the mortgage, the 
vendee was entitled to retain that sum until 
the vendor provided the rest of the money 
required to free the property from the 
incumbrance. This decision supports the 
view that the vendee in the present case 
was entitled to retain some of the purchase 


“money untilthe vendor provided the funds 


necessary to free the property from incum- 
brance. The learned Advocate for the respons 
dents referred to the case in Clark: yY. 
Dickson (3) in eupport of his contention that 
the defendant was not entitled to retain the 
purchased property and still refuse to pay 
the price eitter to the vendor or the vendor’s 
nominee, But this decision merely lays 
down that where one party to a contract has 
taken a benéfit under the contract, and the 
circumstances are such that the parties can- 
not be restored to their original positions, 
that party is not entitled to repudiate the 
contract, But according to the view of 
Lord Campbell, O, J., that does not mean 
that the party aggrieved has no remedy if 
he was induced by fraudulent misrepresent- 
ation to enter into the contract, As the 
defendant in the present case was not seek- 
ing to repudiate the contract in its entirety, 
this decision is of no assistance, In Chok- 
kalinga Tambiran v. Ramanadan (4) the 
facts were essentially different, In that case 
“it was clearly understood between the par- 
ties that these mortgages were subsisting 
and that the payment by the vendee would 
not fully discharge the liability,” and on 
this ground, the case in Muhammad Siddiq - 
Khan v, Muhammad Nasirullah Khan (1) 
was distinguished. In Naima Khatun v, 
Basant Singh (5) also, the facts were 
essentially different, The money left in the 
vendee’s hands was to have been paid to - 
a prior mortgagee but was known to be 
insufficient io satisfy that mortagage debt. 
This decision does pot carry us any further 
than the decision in Chokkalinga Tam» 
biran V. Ramanadan (4) though there isa 


(3) (1858) Ex. 223, 

(4) A I R 1926 Mad. 1031; 97 Ind. Gas, 586; 24 L W 
257; (1927) M W N 254. 

(5) 56 A766; 149 Ind, Cas, 781; A IR 1934 All 
406; (1934) A LJ 318; 6 R A 962 (F B). 
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passage in the judgment which seems to 
support the respondent’s contention. That 
passage reads : 

“It folllows that where property is sold free from 
encumbrances and yet there are encumbrances out- 
` standing on the property, the buyer may retain in 
his hands a sufficient amount to pay off the encumber- 
ances but it ishis duty to pay the amount so retained 
to the prior encumbrancer. The vendee cannot be 
allowed to retain the smount and neither pay it 
to thé seller nor tothe encumbrancer (p. 775*)," 

In my opinion this explanation is subject 
tothe qualification that the amount left in 
the hands of the vendee is sufficient to free 
the property from the encumbrance. I hold 
therefore that the defendant in the present 
ease was entitled to retain the balance of 
the purchase money until the vendor pro- 
vided funds necessary to free the property 
from encumbrance. However ignorant the 
vendor may have been at the time of enter- 
ing into the contract regarding the misre- 
presentation that the properiy was free 
from incumbranace, he must have been 
aware of allthe material facts when the 
prior mortgagee instituted the suit on the 
mortgage and impleaded both vendor and 
vendee as defendants. The vendor had then 
an opportunity of paying the mortgage debt 
and freeing the property from incumbrance. 
It was owing to the vendor's default that a 
portion of the property was sold and it be- 
came impossible either to restore the par- 
ties to their original position, or to placa 
them in the position they would have held 
-if the representation had been true. In 
these circumstances I do not consider that 
the vendor was entitled to recover the 
balance of the purchase money from the 
vendee. Hence ordered that the appeal be 
allowed with costs, the judgments and de- 
crees of the lower Courts be set asids and 
the suit dismissed with costs. Leave to 
appeal under s. 15, Letters Patent Act, is 
refused. - 

a. 

” * page of 56 All, —(Hd,] 


Appeal allowed. 
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Held, that the speech of the accused contravened 
the provisions of cl. (a) of subecl., (L) of r, 38, De- 
fence of India Rules. The accused by his speech 
intended to inflame the feeling and excite the state 
of mind of the people who were present at the 
meeting, that the speech also fell within the purview 
of cl, (e) of sub-cl. 6 of r. 34: 

Held, also that r. 129 (4) had no application what- 
soever tothe case. 

‘In awarding sentences in cases falling under r. 38 
(1) (a) and r. 34 (6) (e) of the Defence of India Rules, 
the Magistrate should not take into consideration 
the evidence led for the prosecution against the 
accused's character. 

Where iu a case the accused is an educated parson 
and knows that his speech would cause a great deal of 
mischief, the Oourt in such a case has not to see the 
effect on the mind ofthe people, but is concerned 
with the construction of the speech, 

Cr. R, against the order of the Sessions 
Judge of Gonda, dated May 20, 1940. 


Mr. K. L. Nigam, with applicant in person, 
for the Applicant. 


The Assistant Govt. Advocate, for the 
Orown, 


Judgment.—Thakur Ohandra Bhan 
Saran Singh was convicted by the District 
Magistrate of Gonda under r. 38 sub-cl, 
(5) of the Defence of India Rules and 
séntenced to one years’ rigorous imprison- 
ment and Rs. 200 fine. In default of paye 
ment of fine to three months further 
rigorous imprisonment, 

On appeal the learned Sessions Judge 
was of opinion that the case of the accused 
did not fall under r. 34 sub-cl, 6 els, (f), 
(I) and (p), but was covered by cl. (e) of 
sub-cl.6 ofr. 34. He accordingly altered 
the conviction under that clause and 
reduced the sentence to six months’ rigorous 
imprisonment and to a fine of Rs. 100, In 
default of payment of fine to a further term 
of six weeks’ rigorous imprisonmant., 

The accused on January 26, 1940, when 
Independence Day was observed by the Cong- 
ress, delivered a speech at Nawabganj 
town ata meeting where about 100 persons 
were present. The speech was recorded 
by a0, I. D. constable, Bahadur Singh, and 
signed by two persons who were present at 
the meeting. The translation given by 
the learned District Magistrate is not quite 
accurate, and my office has supplied the 
following translation ;—~ 

“Dear brethren, 

Understand that thisis the day of our 
freedom. Every year we observe this day, 
In this connection our great,leaders have 
taken the oath to (attain) Swaraj and. 
resolved that whatever calamity may befall, 
we shall not rest and shall not be content 
without securing (Swaraj) Tae problem 

e 
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before youto-day is a big one, Gandhiji 
and Subbas Chandra Bose—have taken two 
lines. Mahatma Gandhi (says) ‘we shall 
secure Swaraj by Charkha’—Mahatma 
Gandhi's saying is— Sat Ahimsa—but it is 
impossible. It is not possible that Swaraj 
may be obtained by turning (Charkha).— 
Until we sacrifice our lives, complete 
Swaraja cannot be secured. The Congress 
ministers have resigned. That was due 
to policy.—And nowthe time has come 
that (we all) should be prepared for a fight 
by uniting together. This is a good oppor- 
tunity (of) turning out these traders from 
the country and not allow them (to remain). 
At this moment England and France are 
engaged in a war with Germany. The 
hands of traders are tied up. We have all 
got a (good) opportunity and we all Hindus 
and Muslims should unite and turn out 
the traders from the country,—and freedom 
should be attained. The Hindus and 
Muslims will settle amongst themselves. 
You all must have known that Veer 
Subhas Chandra Bose is a leader of the 
revolution and has formed a (Forward) 
Bleck. People think that young man (alone) 
can join but this is totally wrong. (This 
sentence has been repeated in the original), 
people of every age can be enlisted in this 
and can work. We kope that you also will 
join it,” 

Jai Ram Gupta, Paras Ram Gupta, 
Bhagwati Brahman and Gaya Prasad 
‘Azad' spoke in support of the speech. 

This speech has been proved by 
Bahadur Singh, constable, and some wit- 
nesses. Ithas been found by both the lower 
Courts that the accused did make the speech 
and this is a finding of fact. 

The question foy determination is whe- 
ther under r, 38, cl. (a) of sub-cl, (1) of 
the Defence of India Rules it amounts to 
a “prejudicial act". The words ‘prejudi- 
cial act” are defined in r. 34 sub-cl. 6 
cl, (e) as follows :— 

“To bring into hatred or contempt, or to excite 
disaffection towards, His Majesty or the Orown 
Representative orthe Govt, established by law in 
British India or in any other part of His Majesty's 
dominions," 

It is argued on behalf of the applicant 
that the speech was harmless, and that by 
the use of the word “traders” the British 
Govt. was not meant, but persons who 
were carrying on trade in foreign goods. 
The learned Counsel picked out sentences 
here and there in support of his conten- 
tion, In my cpinion in cases of this nature 
the intention of the accused has to be 
gathered | from the speech as a whole 


CHANDRA BHAN SARAN SINGH V. KING-EMPEROR (OUDH) | 


18010 


and not on words and sentences here and 
there. I have read the speech carefully 
and have not the slightest hesitation in 
coming to the conclusion that it has cone 
travened the provisions of cl. (a) of sub-cl 
l of r.38, I am of opinion that the ac- 
cused by the use of the word “traders” 
meant the British Govt.” In his speech he 
said :— 

“At this moment England and France 
are engaged in a war with Germany. 
The hands of traders are tied up.” Ib is 
idle to say that by the words “the hands 
of traders are tied up" was meant afew 
Europeans who were carrying on business 
in foreign gocds. They clearly mean the 
“British Govt.” The speaker goes on to 
say thal freedom should be attained and 
that Subhas Chandra Bose is the leader of 
the revolution and has formed a Fcrward 
Block and people of every age can enlist 
in achieving freedom. The accused by this 
speech intended to inflame the feeling and 
excite the state of mind of the pecple who 
were present atthe meeting. 


The offence of the accused also fails under 
some other clauses of subel. 6 of r. 34 of 
the Defence of India Rules, but it will 
serve no useful purpose by altering or 
substituting those rules because I am of 
opinion that the speech in question falls 
within the purview of cl. (e) of sub-cl. 6 of 
r. 34 also, 


In defence the accused denied making 
the speech and stated that he simply pre- 
sided at the meeting when a Congress 
resolution of independence was passed, and 
that be was an 

“eye-sore tothe Police, Nawabganj,as he openly 
criticised them for their inhuman and cruel conduct 
towards peaceful citizens in the most irresponsible 


firing which took place at Nawabganj...... a? 

One of the witnesses who was a member 
of the Congress and a speaker at the meet- 
ing stated that the accused made a speech 
at the meeting. 

It was next argued that the proceedings 
were vitiated as the provisions of r. 129 (4) 
of the Defence of India Rules were dis- 
regarded. This point was not raised before 
the learned District Magistrate, but in 
appeal, and I agree with the view of the 
learned Sessions Judge that this rule has 
no application whatsoever to the present 
case. 

I am, therefore, of opinion that the 
accused has rightly been convicted as he 
contravened the provisions of cl. (a) of 
Bsubecl. 1 of r. 38 of the Defence of India 
Rules, 1939. 
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It was also argued that the accused was 
prejudiced in his defence when the learned 
Sessions Judge altered his conviction to 
cl. (e) of sub-r.6 of r. 34. There is no 
substance in this argument. The learned 
Sessions Judge under the law had power 
to alter the conviction. The accused was 
represented by a Counsel and he filed a 
writjen statement, and in para. 3 he stated 
that he “had made no such utterances as 
are attributed to him to bring into hatred 
or contempt or.to excite disaffection towards 
His Majesty or the Crown. The alleged 
speech which P. W. No.2 claims to have 
written is pure concoction and has been 
gotup to implicate the applicant. No 
further cross-examination was necessary. 
I am therefore, of opinion that the accused 
has not been prejudiced in any way. 

Coming to the question of sentence, I 
have already said that the learned Sessions 
Judge reduced it to six months from one 
year, He has stated in his judgment that 

“In awarding this sentence the learned Magis- 
trate has taken into consideration the evidence led 
for the prosecution against the appellant’s character. 
Such evidence was not permissible to be brought 
on record, The evidence on the record shows that 
the audience addressed by the appellant consisted 
of about 100 persons. Only those who have read 
the history of the beginning ofthe British rule 
in India could have understood that by the ex- 
pression ‘traders' the speaker was referring to the 
Govt. established bylaw in British India. Having 
regard to the state of literacy in small town like 
Nawabganj it is extremely doubtful if more than a 
few of those present at the meeting could under- 
stand the true significance of the speech, So the 
mischief which could be created by the speech was 
confined to a very few people............ p 


I agree with the learned Sessions Judge 
that the learned District Magistrate should 
not have taken into consideration the fact 
that the accused was a member of a revolu- 
tionary party and a history-sheeter, but 
I do not agres with the reasons of the 
learned Sessions Judge which he has given 
in reducing the sentence. The accused 
is an educated man (a graduate) and as 
such knew that by his speech he was 
going to say the least, cause a great deal 
of mischief. In such cases we have not 
to see the effect on the mind of the people, 
but we are concerned with the construction 
of the speech. Sub-cl. of r. 38 provides 
that if any person contravenes any of the 
provisions of this rule, he shall be punish- 
able with the imprisonment for a term 
which may extend to five years and shall 
also be liable to tine. Thesentence award- 
ed by the learned District Magistrate, in 
my opinion, was by no means severe. 
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This is not a case in which the sentence 
should further be reduced. 

I, therefore, reject the applieation. The 
accused is on bail. He will present himself 
at once before the District Magistrate and 
undergo the remaining sentence, 


8. Application rejected, 
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Oriminal Appeal No. 213 of 1939 
February 5, 1940 
Davis, J. O. AND WESTON, J. 
MOR MAHOMUD AND ANOTHER — 
APPELLANTS 
versus 
EMPEROR—Opposits Party 

Criminal Procedure Code (Act V of 1898), ss. 162, 
159 —What witness sawor did should not be shut 
out under s. 162—Hvidence of tracker as to what he 
saw or did at identification of footprints during 
Police investigation—Identification—S, 159, if covers 
reference to mashirnama as to whet was done or 
seen—Criminal trial—Identification—Test, if must 
be held before Magistrate. 

Section 162, Criminal P, O , shuts out statements 
written or oral, express or implied, made by wit- 
messes to the Police during the course of the inves- 
tigation; but care must be taken not toshut out 
evidence, of what a witness saw or did. Conduct 
must be distinguished from speech. [p. 501, col. 1.7 

A tracker can say in Court that during Police in- 
vestigation he recognized on a certain day at a 
certain place certain tracks, and that the tracks were 
of a particular person if he knew him already or 
of a person at the scene of the crime if he did not 
know him already. 187 Ind. Oas. 129 (1), explain- 
ed. [p. 502, col. 2.1 

Section 159, Oriminal P. O., is wide enough to cover 
reference to a mashirnama as to what was done or 
seen but not as to what was said. There should 
then be no practical difficulty in the way of ad- 
ducing sufficient evidence of identification tests in 
Odurt to preserve their utility. (p. 501, col. 2.] 

It is not necessary for identification tests to ba held 
in the presence of Magistrate. [ibid ] 


Or. A. from’ the conviction and sentence 
passed by the Additional Sessions Judge, 
Hyderabad, dated October 10, 1939, 


Mr. Fatehchand Rochiram, for the Appel- 


lants. h ; 
Mr. Partabrat D. Punwani, 


General, for the Crown, 


Advocate» 


Davis, J. C.—This is an appeal by two 
appellants Mor, son of Mahomud and Mehar, 
son of Mahomud, two brothers who have 
been convicted by the Additional Sessions 
Judge, Hyderabad, of the murder of one 
Adlu in Deh Arain at about midnight of 
May 17-18 and sentenced to transportation 
for life. The case for the prosecution is 
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that there was enmity between Mahomed 
Rabim Mangwano, the father of Adlu, and 
Mahomud Arain, the father of the two 
appellants over some land which Mahomed 
Rahim had purchased from a Bania Prito- 
mal and that about midnight when Taib was 
returning from a wedding feast in Din 
Mahcmmed Vasi's village, some four miles 
away, where he with his uncle Mahomed 
Rahim and other members of the family 
had been bringing food frem the wedding 
feast for Adlu who had remained behind 
to look after the cattle, he saw at a distance 
of ive or six paces two persons round the 
cot of Adlu. On seeing him they struck 
with their axes at Adlu and threatened 
him with death if he approached near, He 
cried out and Lato and Saidino who were 
sleeping near by came running to the scene, 
Taib reccgnized the two appellants bv their 
Voices; but Dato and Saidino only saw two 
persons move away. Taib however told him 
the assailants were Morand Mehar. Besides 
Adlu, Adlu's brother Sathi did not go to 
the wedding feast and in the morning 
Sathiwent and informed Mahomed Rahim 
who was in Din Mahomed’s village and 
Mahcmed Rahim returned to his village 
and at about $ a. m. saw Adlu dead. Taib 
gave the names of the two appellants as the 
assailants of Adlu. Mahomed Rahim then 
went to Matiari thana, about six miles away, 
and gave the first information at 11-30 A.M. 
The case for the defence was, s0 far as the 
appellant Mor was concerned, that he was 
mad and could not answer questions. This 
defence hcwever as is clear from the evie 
dence of the Civil Surgeon, was false, while 
Metar attributes the accusation against him 
to enmity arising out of a dispute with 
Mahomed Rahim about water to hisland. - 
There can be no doubt that Adlu was 
murdered, The medical evidence shows two 
serious injuries caused by axes upon the 
face and head of Adlu: one injury sufficient 
in any case to cause death, the other sufe 
cient to cause death if the bleeding were 
- not stopped. Abdul Hakim, the head con- 
stable, to whom Mahcmed Rahim made 
complaint arrived at the scene of the offence 
at2p.m, He saw the dead body of Adlu. 
` He called two mashirs Mahomed Hassan 
and Laik. Mahomed Hassan gave evi- 
dence ccrroborating that of the head con- 
stable, Both say they saw that some foot- 
prints near the cot on the impressionable 
ground were covered, Taib said Mahomed 
Rahim got these footprints covered with pots 
when he arrived but Mahomed Rahim says 
in one part of his evidence “they were 
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covered when he arrived.” Beyond thes® 
footprints there was no circumstantial evi- 
dence in this case. The evidence of motive 
may be true but it is not strong because the 
sale of the land, the alleged cause of the 
dispute, occurred some three years ago and 
it is strange that despite the fact that 
Mah-med Rahim had paid Rs. 500, he 
could produce no receipts in Court eand 
ke had no deed of transfer. But motive 
apart and the absence of any evidence of 
some quarrel immediately preceding or 
preceding by a few days the murder, the 
conviction of the appellants must rest 
principally upon the evidence of Taib. 
This is a serious case and though the 
learned Judge has not sentenced the 
appellants to death, the evidence in 
proof of the guilt of the appellants must be 
such that we could upon it, without any 
reasonable doubt, sentence the appellants 
to death, because otherwise, a sentence of 
transportation could not be justified, We 
feel, we cannot, in the absence of corroborae 
tive evidence, place the necessary reliance 
upon the evidenceof Taib because there is, 
between his evidence and the evidence of 
the two witnesses who corroborate him and 
who came up on his cries, so serions a 
discrepancy, as to the time when this mur- 
der was committed and the witnesses saw 
the murderers—a discrepancy which has not 
been explained—that we cannot place that 
implicit reliance upon Taib's evidence which 
the circumstances of the case require to sus- 
tain a conviction of murder. In his evidence 
in the Court.of Session, Taib says ; ‘The 
time of the incident was dawn.’ (Line 39 of 
his evidence in the paper book.) Again at 
line 109 Taib says : ‘I reached Adlu at dawn.’ 
Yet in his statement in tke committing 
Magistrate's Court which is not substantive 
evidence Taib says : “At midnight I return» 
ed from there with meals for Adlu,” í 
It may be conceded that villagers speak 
out approximately as to time, but they have 
a shrewd idea as to the different quarters of 
the day and nightand they certainly know 
the difference between midnight and dawn. 
If. Taib came at dawn, as he says, then ' 
Saidino and Dato certainly did not see the 
murderers. Dato says he heard Taib’s cries 
about one hour after midnight. Saidino 
says it was about midnight. Yet Taib’s 
statement that it was about dawn fits in 
better with the fact that Sathi, the son of 
Mahomed Rahim, came about one pahar 
after sunrise to Din Mahomed’s village 
which was only four miles away and two 
miles by a shorter route and Mahomed Rahim 
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says hereturned to his village one and a 
half pahars after sunrise. Sathi, the son of 
Mahomed Rahim, who lives nearby and 
whom Taib informed of the murder of Adlu 
and who went to fetch Mahomed Rahim says 
that Taib came and called him about dawn. 
Daio explains the lapse of time between 
the time they saw the murder and tha time 
Taib went to call Sathi by saying that they 
stood there. Saidino says they sat quiet 
for two or three hours, Mahomed Rahim 
says he left in his house besides Sathi, whose 
age is given as 20, a nephew Obhayo who 
is older than Sathi, Manu's widow Vala and 
the wife of Obhayo Rahima. It seems ins 
explicable why, if Taib saw the murder at 
midnight and Datoand Saidino were there, 
that Sathi or some one else would not have 
been informed at once. It may be argued 
that neither Sathi, aged 20 years, Saidino, 
aged 25 years, or Dato, aged 30 years, could 
be expected to go that night, and it wasa 
dark night with no moon according to the 
calendar, yet that argument would no: apply 
to the failure to call Sathi, Furthermore, 
it is to be observed that Jalli's otak where 
Dato and Saidino were sleeping that night 
is 300 yards from the scene of the offence, 
That is a long way for men awakened out 
of their sleep by the cries of Taib, who had 
seen the murder, to come over running and 
be in time to see, if not to identify, the 
murderers. We do not think assuming that 
Taib discovered the murder at dawn that 
there was any undue delay in making the 
first- report or even if Taib discovered the 
murder at midnight, because in the presence 
of this crime Sathi or Taib may well have 
been afraid to go to Mahomed Rehim at 
Din Mehomed's village at night but this 
would no explain the delay in calling Sathi 
or Sathi’s elder brother Obhayo or others 
who came in the early morning on the scene 
and if there was no delay at this stage 
because the murdor was committed and 
seen at dawn,then Taib’s evidence is not 
corroborated by Dato or Saidino in this 
important particular, as to whether the mure 
der was committed at dawn or midnight, 
The only other evidence on the record is 
the evidence of the footprints. The learned 
Judge has dealt at great length with this 
footprint test and the admissibility of the 
evidence of identification of persons or foot+ 
prints at identification tests. Generally we 
agree with him that s. 162, Criminal P. O., 
shuts cut statements written or oral, express 
or implied, made by witnesses to the Police 
during the course of the investigation; but 
care must be taken not to press this argu- 
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ment too far,to shut out evidence, not of 
what a witness said but also of what a wite 
ness saw or did. Conduct must be distin= 
guished from speech. We do nob think it 
is necessary for identification tests to be 
held in the presence of Magistrates, for evie 
dence as to their result to be admissible for 
a witness can always be asked in Oourtif 
he recognized an accused among, for ins 
stance, eight men who were shown to him 
and he can always say: “Yes I identify 
him as the accused before the Court and 
he stood third in the line from the left or 
right, (as the case may be) in the identis 
fication test at which I was present; " 
and the mashirs can alwavs be called to 
corroborate the statement ofthe witness by 
saying that they also recognize the accused 
whom they point out in Court as a man 
standing third in the line from the left or 
the right, as the case may be, And a 
mashirnama may be prepared as is the 
custom: even if it contains statements of 
the witnesses though it will not be admis- 
sible in evidence on behalf of the prosecu- 
tion except in the usual way for the 
refreshing of a witness’ memory under s. 159, 
Evi. Act, with any statements by witnesses, 
express or implied, shut out unless tie 
accused wishes to cross-examine on the 
statements under s. 162, Oriminal P.O; 
but the provisions ofs. 159, Evi. Act, are 
wide, The material portions of the section 
are as follows: 

“A witness may, while under examination, refresh 
bis memory by referring to any writing made by 
himself at the time of the transaction concerning 
which he is questioned, or so soon afterwards that 
the Court considers it likely that the transaction 
was at the time fresh in his memory. À 

The witness may also refer to any snch writing 
made by any other person, and read by the witness 
within the time aforesaid, if when heread it he 
knew it to be correct,” 
aod itis wide enough to cover reference 
to a mashirnama as to what was done or 
seen but not as to what was said. There 
should then be no practical difficulty ia the 
way of adducing sufficient evidence of 
identification tests in Oourt to preserve 
their utility. 

Turning to the evidence of Tour Gule 
mahomed, the peri or tracker, he says he has 
been a Police peri for 30 years. The Police, he 
Says, sent for him and he came to where 
Adlu lay dead. He saw three or four foste 
prints covered three paces south-east of 
the cot, They were the footprints of shoes, 
He did not know them before, When he 
went there he found other persons sitting 
some five paces from the cot. He traced 
the footprints and then went up tothe house 
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of Mahomud Arain, the father of the appel- 
lants, and they went into the house about 
two survey numbers away, The ground was 
impressionable and he traced these foot 
prints in the afternoon, He spent the night 
outside the house of Mahomed Rahim. The 
next morning the Sub-Inspector held a 
footprint test some two survey numbers 
away from Mahcmed Rahim’s house. He 
was called by themashir and saw the foot- 
. prints of seven or eight persons. He states he 
was asked to mark the footprints of the two 
Persons whose footprints he had seen at the 
scene of the murder and therefore he put 
marks round those prints, The Sub-Inspec- 
tor and the jamader asked him to mark the 
prints of the two persons whose footprints 
he had seen at the place of the murder. 
The learned Judge ruled out the questions 
put by the Police and the evidence that the 
pert marked the prints of two persons as 
statements and implied statements made 
by witnesses and inadmissible unders, 162: 
Oriminal P. O. We think what the Sub- 
Inspector and the jamadar said is inadmise 
sible in evidence as was the statement of 
the peri that he marked the footprints he 
identified as it is really an answer to a 
question, but we can see no reason why the 
pert should not be allowed to say in Court 
that he was shown the footprints of seven 
or eight persons and that he recognized 
among those footprints in the seventh or 
eighth line, as may be the case, the foot- 
prints he saw at the scene of the murder 
and we see no reason why the mashir 
Mahomed Haasan should not say in Court 
that he saw seven or eight men brought for 
a footprint test and that the appellants 
whom he recognized in Court were among 
them and that he walked seventh or eighth 
in the line as the case may be; and we see 
no reason why the mashirnama to this effect 
should not be made and be used by the 
witnesses for the purpose of refreshing their 
memory excluding statements of witnesses 
cr questions or answers to questions as we 
have pointed out. 

The most recent case of the Calcutta 
High Court in Krishna Kahar v. Emperor 
(1) which states generally the principle that 
evidence of identification tests made during 
the course of the investigation by the Police 
at which witnesses point out accused 
persons are inadmissible as statements 
express or implied, does not discuss the 
question as to whether a tracker could not 

(1) I L R (1939) 2 Oal. 569; 187 Ind. Oas. 129; AIR 


y ag 182; 41 Or. L J 405; 480 W N1117;12R 
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say in Court that he recognized on a certain 
day at a certain place cretain tracks, and 
that the tracks were of a particular person 
if he knew him already or of a person ai 
the scene of the crime if he did not know 
him already. Nor does that case discuss 
whether a mashir could not say that he 
recognized the accused in Court as standing 
seventh or eighth in the line at identification 
test, and that the tracks seventh or eighth 
in a line of tracks were made by the accused 
in Court because he saw him make them or 
why a mashirnama could not be referred 
to by a mashir to refresh his memory or 
why it should not be made in.the ordinary 
way even with statements made by witness 
ses if these statements are only admitted 
atthe request of the accused unders. 162. 
Identification tests may be most valuable 
checking upon the evidence of identification 
given by witnesses in Court and should, in 
our opinion, not be discontinued. 

A witness may say in Court what he saw 
or did during a Police investigation. What 
he saw or did is not what he said and it 
is what he said that is excluded by s. 162, 
Criminal P. C., statements and not acta, 
subject always to the proviso that the acts 
are not clearly to be construed as answers 
to question such as the placing cf a hand 
upon an accused in answer to the question 
of the Sub-Inspector to a witness as to which 
of the persons present is the accused. But 
looking at the evidence of the tracker in 
this way we still feel doubt as to whether 
it will so strengthen the prosecution case 
as to sustain a conviction of the appellants. 
Before the pert tracked the footprints 
between 1 and 3 on the 18th, there must 
have been much coming and going. Ma- 
homed Rahim himself says that when he 
came to the scene of the offence the 
villagers had collected there, The identi- 
fication test took place near Jalli’s otak, 
The mashirnama is Ex. 31 but the peri spent 
the whole night in the village. It is possible 
this identification test was honest and con- 
clusive, but there is in an identification test 
such as this the possibility of so many 
mischances that we do not think we can 
say that on the evidence of Taib and on 
the evidence of this identification of foote 
prints we could send the appellants to the 
gallows, It follows we cannot send them to 
transportation or to prison at all, The evi- 
dence of Saidino and Dato conflicts with 
the evidence of Taib on a crucial point, 
crucial in this case as it has shaped itself, 
that of time. Unwilling therefore as we 
are to interfere with judgments of lower 
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Oourts, we feel we must set aside the con- 
victions and sentences and acquit the ape 
pellants and order them to bs set at liberty 
and we order accordingly. 


5. Covietions set aside, 





. LAHORE HIGH COURT 
Second Appeal No. 972 of 1939 
January 12, 1949 
SKEMP, J. 

OHINT RA aan Ae DANG APPELLANT 

ersUs 

HARBHAGAT SINGH, PLAINTIFF AND 

oTHERS—| Eran DANTS—RESPONDENTS 

Punjab Pre- -emption Act (I of 1913), s. 15— 
* Owners of estate,” meaning—Owner of small plot 
unassessed to revenue destined as building site, if 
owner of estate. 

Owners of the estate meanthe proprietary body 
of the village. A man who owns only a small plot 
unassessed fo revenus, uncultivated except to 8 
trifling extent and clearly destined to be a building 
site, cannot be regarded as one of the ‘owners of 
the estate,’ 57 Ind, Oas. 159 (1), relied on, 


S. A. from the decree of the Additional 
Dictate Judge, Ferozepore, dated March 8, 
1939. 

Mr. R, P. Khosla, for the Appellant. 

Mr. Jhanda Singh, for the Respondents. 

Judgment. — This second appeal has 
arisen from a suit for pre-emption. On 
January 26, 1937, Kaka Ram sold the 
land in dispute to Chint Ram, appellant, 
who some months later obtained mutation 
of names in the revenue records. On Janue 
ary 24, 1938 the respondent, Sardar Har- 
bhagat Singh, sued for pre-emption on the 
ground that he was an owner in Thula 
taloka whereas the vendee Ohint Ram was 
not such an owner. On March 7, 1938 
Manak Mal, the father of the appellant, 
acquired by exchange a piece of land in 
Thula taloka measuring 7 kanais 13 marlas; 
and on the same day he gifted this field 
- number to his son. Tne trial Judge found 
that the plaintiff had a preferential pre- 
emptive right and granted him a decree for 
pre-emption on payment of the price named 
in the deed. This judgment and decree 
were maintained on appeal and Ohint 
Ram has come here on second appeal. Issue 
No. 1 was: Has the plaintiff a preferential 
pre-emptive right? On this the trial Judge 
held that the gift by Manak Mal to his 
son wasa bogus transaction and that even 
if it were not bogus, the piece of land 
gifted was not agricultural land and the 
vendee was not an owner of the patti. The 
learned Additional District 
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that the gift to Ohint Ram by his father 
was genuine but that the land in question 
did not make the appellant the owner of 
the patti or an onwer of the estate, He 
therefore dismissed the appeal, 

Two points were argued before me; (1) 
Is the land in question, i. e. field No. 3182 
gifted to Chint Ram, agricultural land ? 
and (2) Did issue No. 1 as framed enable 
the vendee to show the type of land? After 
some arguments it was admitted that the 
finding of the Additional District Judge 
was correct according to the evidence on the 
record. “Agricultural land” is defined in 
8, 3 (1), Punjab Preemption Act of 1913, 
as meaning “land” as defined in the Punjab 
Alienation of LandAct, The definition in s. 2 
(3), Punjab Alienation of Land Act is: 

“The expression “land” meane land which is 
not occupied as the site of any building in a town 
or village and is occupied or let for agricultural 


purposes or for purposes subservientto agriculture 
or for pasture.” 


Now, the learned Additional District 
Judge has found—and his findings are 
binding on me that the land has been 
banjar qadim and has not been cultivated 
since 1911-12, that it is not assessed to land 
revenue and that it is adjacent to the 
village. Mr. Khosla for the appellant re- 
ferred to the statement of a witness who 
said that it had been cultivated 15 or 16 
years ago, but for reasons which he gave, 
the Additional District Judge did not 
believe that witness's statement and his 
finding is a finding of fact binding on me. 
The plaintiff's right of pre emption is based 
on s. 15, Punjab Pre-emption Act, which 
places the right of pre-emption: (c) second- 
ly, “in the owners of the patti or other 
sub-division of the estate within the limits 
of which such land or property is situate”; 
and, thirdly, “in the owners of the estate,” 

There is a whole series of rulings, some 
of which are referred to by the Judges 
below, which lay down that owners of the 
estate mean the proprietary body of the 
village, Jawala Singh v. Tara Singh (1) 


for instance, held that a man who owned 


only a small plot of 8 marlas, unassessed 
to revenue, hitherto uncultivated except to 
a trifling extent and clearly destined to be 
a building Bite, could not be regarded as 
This 
coincides fairly closely with the present 
facts, and Manak Mal stated in Court that 
he had given the land to,his son for a 
building site. The finding of the learned 
Additional District Judge is therefore core 


hy 1 L 503; 57 Ind. Oas. 159; A I R 1920 Lah. 
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rect on the evidence, but Mr. Khosla's main 
contention is that the case ought to be 
remanded in order to enable his client 
to produce further evidence on the point, 
He produced in this Oourt an extract from 
old revenue records showing that the 
revenue on this particular field had been 
remitted in order to maintain a dharamsala. 
This contention is not supported by the 
grounds cf appeal. The point was no 
doubt taken before the District Judge by 
a separate application supported by an 
affidavit which appears to have been put 
in just before arguments began. The 
Additional District Judge held that there 
was no necessity to remand, 

The facts are that the sale was made to 
Ohint Ram, that just before the expiry of 
limitation the plaintiff lcdge his suit and 
that he had on the face of it a right of 
preemption. To defeat this right the 
defendavt arranged to become an owner 
in the Thula. This was a manceuvre for 
the purposes of the case,no doubt a perfectly 
legitimate manoeuvre. The exchange and 
gift took place on March 7, 1938. The 
defendant's written statement in answer to 
the plaintiff was lodged cn March 30, 1938, 
and simply states that the defendant was 
as owner in the. Thula. Apparently, the 
. defendant thought that this was sufficient. 
Issues were framed on April 26, The issue 
as framed was wide enough to cover the 
evidence which the appellant now wishes 
to produce. He was aware that prima 
facie the plaintiff's suit must succeed and 
he took a step to defeat it, It was for him 
to prove that the step was sufficient by all 
the necessary evidence. Probably he thought 
that it was sufficient to be an owner in the 
Thula, not an Owner of the Thula, and was 
unaware of the judicial pronoucements of 
the Chief Court an this Oourt. In my 
judgment this appeal must fail and is 
hereby dismissed with costs. 

[A Appeal dismissed. 





ALLAHABAD HIGH COURT 
First Appeal No. 84 of 1938 
March 14, 1940 
RAOHHPAL SINGH AND MOHAMMAD 
IsmatL, JJ. 
MOHAMMAD MAQSUD ALI KHAN— 
APPELLANT 
versus 
ROOP OHAND— RESPONDENT 
U. P. Encumbered Estates Act i XXV of 1934), 
es. 7, 2 (g), 4—Dismissal of application under s. 7— 
Revision under s. 115, Civil Procedure Code (Act V 
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of 1909), sf maintainable—Mutawalli of waaf, if- 
“landlord within meaning of 3, 2(g)-—-Scheme of 
Act—Mutawalli in possession of waqf property and 
other property in his personal capactty—Combina- 
tion of two properties cannot be permitted—Appli- 
cation under s. 4, by mutawalli in personal capacity 
Stay of execution against property in respect of 
waqf estate. 

The dismissal of the application under s. 7, U. P. 
Encum. Estates Act, is the termination of a proceed- 
ing, and comes within the purview of the words 
“ case decided " within the meaning of a, 115, Civil 
P.O. A revision from an order dismissing an ap- 
plication under 6. 7 is, therefore, entertainable, 172 
Ind. Oas. 285 (13 and 173 Ind. Cas, 157 (2), relied - 
on. 

“ Interest ina mahal" means proprietary interest. 
Any other kind of interest enjoyed by a person will 
not constitute him landlord ofthe property, within 
the meaning of the definition. A mutawalli of a 
waq? -is not the proprietor of the wagf property and 
as such does notcome within the definitionof the 
expression “ landlord *” since under the Muhammadan 
Law the endowed property vests in God the Almighty 
and the founder after the execution of the wagf 
ceases to have any proprietary interest inthe waqf 
estate. Neither the sajjadanashin nor the mutawallt 
has any right in the property belonging to the 
wagf; the property is not vested io him andhe is 
not a trustee in the technical sense. . 

The scheme of the Actis that the estate of the 
landlord is placed at the disposal of the Collector 
for the liquidation of the debts duefrom him, The 
wagf estate will not be available to creditors for 
the satisfaction of the debts due from him. His 
personal property alone can be disposed of to meet 
the claims of the creditors. Similarly the wagf 
estate will be liable for the payment of the debts with 
which the waqf estateis burdened. A combination 
of the two properties in possession of the applicant 
in different capacities cannot be permitted. The 
wagf estate should be regarded aa an entirely sepa- 
Tate estate although it is for the time being under 
the control and management of the mutawaliz. 


F. A. from the order of the Oivil Judge, 
Saharanpur, dated March 5, 1838.. 


Messre. Mukhtar Ahmad, Shiva Prasad 
Sinha and Inamullah, for the Appellant. 


Mr. S. K. Mukerji, for the Respondent, 


Judgment.—This is a first appeal from 
an order of the Civil Judge of Saharane 
per. The facts that have given rise to 
this appeal may be stated briefly; Khan 
Bahadur Naim Khan made a waqf “alal 
aulad’ of certain properties. Before the 
dedication of the property the founder 
had mortgaged it to the opposite party, A 
decree on foot of the mortgage was obtained 
by the creditor and execution proceedings 
with respect to the Mortgage decree werd 
started in the Court below. Khan Bahadur 
Naim Khan is dead. His son Khan Bahadur 
Maqsud Ali Khan the appellant is the 
present mutawalt of the endowed pro» 
perty and in the execution proceediags 
Maqsud Ali Khan represented the wagf 
estate as mutawallt. It appears that Khan 


1840 


Bahadur Maqsud Ali Khan owns some pros 
perty in his personal capacity. He is also 
in debt. An application under s, 4, U. P. 
Encum. Estates Act, was made by Maqsud 
Ali Khan to the Collector and the applicas 
tion was forwarded by the Collector to the 
Special Judgein pursuance of s. 6 of the 
Act. The appellant made an application 
in the Court below purporting to be under 
s. 7 of the Act praying fcr the stay of the 
execution proceedings with respect to the 
wagf estates. The learned Oivil Judge 
rejected the application and the applicant 
has preferred an appeal from that order. 

A preliminary objection has been raised 
by learned Counsel for the respondent 
that the order of the Court below is not 
an appealable order. In our opinion the 
preliminary objection is well founded and 
therefore must prevail. We however think 
that we should treat the appeal as a revi- 
sion as in our opinion the dismissal of the 
application under s. 7, U. P. Encum, Estates 
Act, is the termination of a proceeding, 
and comes within the purview of the words 
“case decided” within the meaning ofs, 
115, Civil P. O. A revision from an order 
dismissing an application under s.7 was 
entertained by this Court in several cases: 
see Jwala Prasad v. Har Prasad (1) and 
Babu Ram v. Manohar Lal (2). We now 
proceed to consider the case on merits. 
Learned Counsel for the applicant cone 
tends that the applicant as mutawall: is 
for all intents and purposes the proprietor 
cf the wagf property and as such comes 
within the definition of the expression “land- 
lord.” “Landlord” is defined in s. 2 (g) of 
the Act. The definition runs thus: 

“Landlord means a proprietor of a mahal or ofa 
share of or interst in a mahal and includes a 
ubaridar and under-proprietor, a sub-proprietor and 
& proprietor of specific plots, but does not include 
a mortgagee or thekadar.” 

It is contended that under the terms of 
the wa7f the mutawali is thesole beneficiary 
and has full control over the proceeds of 
the wagf estate. That being so, itis urged, 
the appellant has gotinterest in the wagqf 
property and is the proprietor of the endows 
ed estate. In our opinion this contention 
is untenable. “Interest ina mahal” means 
proprietary interest, Any other kind of 
interest enjoyed by a person will not con- 
stitute him landlord of the property, within 
the meaning of the definition. There may 

(1) (19387) A LJ 877; 172 Ind. Oas. 285;A IR 1937 
All. 658; 1937 R D498; 10 R A 273; 1937 ALR 


949, 

(2) (1937) AL J 886; 173 Ind, Oas. 157; A I R 1938 
All. 6;I LR (1938) All. 22; 10 RA 466; 1938 R D 
84; 1938 A L R 98. ie 
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be numerous beneficiaries of a waqf estate’ 
The founder may nominate beisdes bis 
heirs his servants and dependants as 
beneficiaries. It is conceded that such 
beneficiaries would not have any proprietary 
interest in the waqf property. It is kow- 
ever argued that the applicant being the 
mutawalli as well as beneficiary is in @ 
stronger position and he is entitled to claim 
at least quasi proprietary interest in the 
wagqf property, It is a well established 
proposition of Muhammadan Law that the 
endowed property vests in God the Almighty 
and the founder after the execution of the 
waqf ceases to have any proprietary interest 
in the wagf estate. In Vidya Varuthi 
Thirtha Swamigal v. Baluswami Ayyar (3) 
their Lordships ofthe Judicial Committee 


have observed : 

“But the Muhammadan Law relating to trusts differs 
fundamentally from the English Law. It owes 
its origin to a rule laid down by the Prophet 
of Islam; and means the tying up of property in 
the ownership of God the Almighty and the devo- 
tion of the profits for the benefit of human beings. 
When once it is declared that a particular property 
is wagf, or any such expression is used as implies 
waqy, or the tenor of the document shows, as in 
Jewan Doss Sahoo v. Shah Kuberooddeen (4), that 
a dedication to pious or charitable purposes is 
meant, theright of the wagif is extinguished and 
the ownership is transferred tothe Almighty. The 
donor may name any meritorious object as the re- 
Cipient of the benefit. The manager of the wagf 
is the mutawalli, the Governor, the Superintendent 
or curator. In Jewan Doas Sahoo v. Shah Kuberood- 
deen (4) the Judicial Committee called him ‘pro- 
curator.’ It ralatedto a khankha,a Muhammadan 
institution analogous in many respects to a Mutt 
where Hindu religious instruction is dispensed. The 
head of these khankhas, which exist in large num- 
bers inIndia, is called a sajjadanashin. He is 
the teacher of religious doctrines and rules of life 
and the manager ofthe institution and the adminis- 
trator of its charities, and has in most cases & 
larger interest in the usufruct than an ordinary 
mutawallit. But in either the sajjadanashin nor the 
mutawalli has any rightin the property belonging 
to the wagf;the property is not vested in him and 
he is not a ‘trustee’ inthe technical sense”, 

In Mohammad Rustam Ali Khan vV. 
Mushtaq Husain (5) their Lordships remarke 
ed: 

“A receiver or manager by virtue of his appoint- 
ment has no interest in the property he is called 
upon to control ; he possesses power over it but not 
an interest in it”, . 

It is not necessary to cite other authori» 


(3) 44 M 831; 65 Ind. Cas. 161; A IR1922 P O 
123; 48 I A 302; (1921) M W N 449; 41 ML J 346; 
3 UPL R(P O) 62; 15 L W 78; 30 M LT 66; 3P 
L T 215; 26 O W N 537; 24 Bom, LR 629, 20 A LJ 
497 (P 0). 

(4) 2 MIA 390; 6 W R3; 1 Suther, 100; 1 Sar. 206 


(P OL 

(5) 42 A 609; 57 Ind. Cas. 329; A IR 1921 P O 105 
47 IA 224; 39M L J 263; (1920) M W N565;12 L 
W 539; 18 A LJ 1089; 283M LT 220; 320 L J 471; 
25 OW N 122; 1 PW R1921 (P 0). 
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` ties to substantiate this proposition. Learn- 
ed Counsel for the applicant has referred 
to Mohammad Qamar Shah v. Mohammad 
Salamat Ali Khan (6) which was decided 
by a Bénch of this Court of ‘which one 
of us was a member. The following passage 
‘was relied upon: 

“Ifa person is liable for the payment of the land 
revenue along with other co-sharers in the village 
then he must be deemed to be a co-sharer in spite 


of the fact that the estate in the share may not 
vest in him”, 


In that case a suit was brovght by a 
mutawallt for profits under s. 226 of Act 
Jil of 1926. It was held that for pur- 
poses of suits for profits managers of 
endowed property should be regarded as 
proprietors. That ruling in no way sup» 
ports the contention of learned Counsel, 
Reference was also made to two cases 
-decided by the Board of Revenue reported 
in Kailash Behari Lal v. Mobtida Khan (7) 
and Shivacharan Jaitlt v. Mohammad Raza 
Khan (8), In those cases it was held that a 
mutawalli was entitled to make an ap- 
plication unders.4, Encum. Estates Act, 
representing the endowed estate. In the 
present case however the application under 
s 4 admittedly has been made by tha 
applicant in his personal capacity and 
not qua mutawalli. 

An examination of the provisions of the 
Act clearly demonstrates the weakness of 
the argument advanced by learned Counsel 
for the applicant. The scheme of the Act 
is that the estate of the landlord is placed 
at the disposal of the Collecter for the 
liquidation of the debts due from him. It is 
manifest that the wagf estate will not be 
available to creditors for the satisfaction 
of the debts due from the applicant. His 
personal property alone can be disposed 
of to meet the claims of the creditors. 
‘Similarly the waqf estate will be liable 
for the payment of the debts with which 
the wagf estate is burdened. A come 
bination of the two properties in possession 
of the applicant in different capacities 
-cannot be permitted. The wagf estate should 
be regarded as an entirely separate estate 
-although it is for the time being under 
the control and management of the appli- 
cant, It is strenuously argued that the 
debt was incurred before the dedication 
of the property as waqf. That may be so, 
but the applicant is not personally liable 
for the discharge of those debts, The 


(6) (1933) A L J 685; 147 Ind. Osa. 926; A IR 1933 
KAN aa 55 A 512; L R 14 A 430 Rev; 17 RD 593; 6 


(7) 1938 R D 196. 
(8) 1938 R D 201, 
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applicant in his written statement did not 
mention the debts due from the wagf estate 
nor did he include the wagf properties in 
the list of properties supplied by him. It 
was at a subsequent stage that the applicant 
endeavoured fo obtain astay of the execution 
proceedings pending in respect tothe wagqf 
estate. Apparently he was encouraged to do so 
because the respondent presented a written 
statement in which he mentioned the decree 
passed in his favour against the wagf estate, 
He however made it clear that he was doing 
so by way of precaution. The creditor's 
written statement well not alter the posi- 
tion. In our opinion the application under 
s. 7 was misconceived and was rightly 
rejected. The appeal fails and is dismiss 
ed with costs. 
D. Appeal dismissed. 


LAHORE HIGH COURT 
First Appeal No, 231 of 1939 
March 12, 1940 
Tex CHAND AND ABDUL RASHID, JJ. 
ABDUL AZIZ (minoz) tazoues MEHRAJ 
DIN—PLaIntirs—A PPELLANT 
VETSUS 
DHARAMSEY JETHA anp Oo. AND OTHERS 
—DEFBNDANTS— RESPONDENTS 

Muhammadan Law—Will—Debts of deceased, if 
take precedence over legacies—Other property sufici- 
ent to pay debis—Property in hands of legatee can 
be proceeded against by decree-holder. 

Under Muhammadan Law the payment of the debts 
of the deceased takes precedence over the legacies, 
The decree-holder can proceed against the property 
in the hands of the legatees irrespective of the fact 
whether the other assets of the deceased areor are 


not sufficient for the payment of the decretal 
amount. 


F. A. from the decree of the Sub-Judge, 
First Olass, Amritsar, dated May 16, 1939, 

Sheikh Abdul Aziz and Mr. Dhanpat 
Rai, for the Appellant, 

Messrs. Panna Eal Behl and Dharam 
Bhushan, for Respondent No. 1. 


Abdul Rashid, J.~-On August 2, 193} a 
decree was passed in favour of Messrs. 
Dharamsey Jetha & Co, Bombay, defen- 
dant No. l, for a sum of Rs. 3,22,169-5 6 
against Khan Sahib Mistri Asmat Ullah. ` 
On March 22, 1933, Khan Sahib Mistri 
Asmat Ullah made a will in favour of his 
brother's grandson, namely Abdul Aziz, 
plaintiff, bequeathing two houses in Mouza 
Nowshehra Pannuan in his favour. Khan 
Sahib Asmat Ullah died on February 20, 
1936. Messrs. Dharamsey Jetha & Oo., 
attached both the houses that bad been 
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“‘bequeated to Abdul Aziz in execution of their 
-decree against Khan Sahib Asmat Ullah. 
The plaintiff Abdul Aziz preferred objec- 
tions in the executing Court against the 
attachment of the two houses: These objec- 
tions were, however, dismissed. On Noveme 
ber 9, 1938, Abdul Aziz instituted the pre» 
sent suit, under O. XXI, r. 63, Civil P. O., for 
-declaration to the effect that he was the 
owner of the two houses in dispute by virtue 
of the will, dated March 22, 1933, and that 
these houses were not liable to attachment 
and sale in execution of the decree of Messrs. 
Dharamsey Jetha & Co, against Khan Sahib 
Asmat Ullah. 

_ Defendant No. 1, who is the only conteste 
ing defendant, pleaded inter alia, that the 
‘will not was genuine; that the testator was 
not in possession of a disposing mind at the 
time of the execution of the will, and that 
‘the plaintiff as a legatee was bound to pay 
the debts of the testator. It was also pleaded 
that the plaintiff was the legal representa- 
tive of the jundgment-debtor, and that no 
separate suit could be filed by him in view 
of the provisions of s. 47, Civil P. O. The 
trial Court held that the due execution of 
the will by Khan Sahib Asmat Ullah had 
been established, It was also held that the 
testator was in a disposing mind at the time 
of the execution of the will. The suit of the 
plaintiff wae, however, dismissed on the 
findings that the legatee could take the 
legacy only subject to the debts of the tes» 
tator and that the plaintiffs suit was barred 
by the provisions of s, 47, Civil P.O. Against 
this decision Abdul Aziz has preferred an 
appeal to this Court. It was contended by 
the learned Oounsel for the appellant that 
the testator left a great deal of property and 
that the decree of defendant No. 1 could be 
satisfied out of the other property of the 
testator, and that the houses in dispute were, 
therefore, not liable to attachment and sale 
in execution of the decree. Section 325, 
Succession Act, lays down that debts of 
every description must be paid before any 
legacv. Section 361 is to the effect that 

“a creditor who has not received payment of his debt 
may call upon 8 legatee who has received payment 
of his legacy to refund, whether the assets of the tes- 
tator’s estate were or were not sufficient at the time 
of his death to pay both debts and legacies; and whe- 
ther the payment of the legacy by the executor or 
administrator was voluntary or not.” 

In view of these provisions of the Succes- 
sion Act the question, whether the testator’s 
estate, apart from the two houses in dispute, 
was or was not sufficient at the time of death 
to pay all his debts, is immaterial. Under the 
Muhammadan Law the estate of a deceased 
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Muhammadan is to be applied successively 
in payment of (1) his funeral expenses and 
death- bed charges, (2) expenses of obtaining 
probate ete. (3) wages due for service rene 
dered to the deceased within three months 
preceding hie death, (4) other debts of the de- 
ceased according to their respective priority 
if any and (5) legacies not exceeding 
one-third of what remains after all the above 
payments have been made. It would be 
evident that the payment of the debts of the 
deceased takes precedence over the legacies, 
The decree-holder can proceed against the 
houses in dispute irrespective of the fact 
whether the other assets of the deceased are 
or are not sufficient for the payment of the 
decretal amount. I am, therefore, of the 
opinion that the contention of the learned 
Counsel that the decree-ho!der should, in the 
first instance, proceed against the other 
property of the deceased cannot be given 
effect to in view of the provisions of the 
Succession Act as well as the Muhammadan 
Law. No other point was argued before ua 
in this appeal. For the reasons given above 
I would affirm the decision of the lower 
Court and dismiss this appeal with costs. 


Tek Chand, J.—I agree. 
8. Appeal dismissed. 


nm 


CALCUTTA HIGH COURT 

Civil Rule No. 1509 of 1939 
February 1, 1940 

EDGLEY, J. 
GOBINDA MOHUN ROY--PLaIntir¥ 
— PETITIONER 
versus 
MAGNERAM BANGUR & Oo.—Derenbant 

—OPPOSITE Party. 

Civil Procedure Code (Act V of 1908), O. XI, r. 12, 
8. 30— Decision depending upon documentary evidence 
—No application by party under O. XI, re 12— 
Judge should himself make order to that effect under 
s. 30—R. 12, scope of-—-Right to obtain discovery is 
very wide—Order for discovery, against defendant, 
when can be made, : 

Where it is obvious not only to the parties con- 
cerned but also to the presiding Judge that the de- 
cision of the matter would depend to a very large 
extent upon documentary evidence the ĉase is essen- 
tially one in which recourse should be taken to the 
provisions of O, XI, Oivil P. O., and inthe absence 
of any application to this effect by either of the 
parties, the Judge should himself record the re- 
quisite orders for this purpose under s. 30, Oivil P. 
G., as enjoined by Para. 153 of the.Oalcutta High 
Court’s Civil Rules and Orders, Ohap. VIII. Lp. 
509, cols, 1 & 2.3 | 

Rule 12. O, XI, Civil P. O., is considerably wider 
than O. XII, r.i. The right to obtain dis- 
covery of an adversary'’s documents is a very wide 
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one and isnot limited merely to those documents 
which may be held to be admissible in evidence 
when the suit is ultimately tried. Compagnet 
Financiere du Pacifique v. Peruvian Guano Co, (1), 
relied on. [p 510, col. 1) : 

It is true that ina suitable case a defendant may 
object tothe production of a document on the ground 
that it relates solely to his title, but if, on the other 
hand, that document may have some bearing in support 
of the plaintiff's title, such objection cannot be valid- 
ly raised. Ifan order for discovery is made under 
O. XI, r.19, Civil P. O., all the documents relating 
to the cases should be embodied in the affidavit of 
documents by the person against whom the order for 
discovery is made, Ifthe defendant considers that he 
is entitled to protection in respect of the production 
of any particular documments which may be entered 
in the affidavit under O XI, rt, 18 of the Code, he 
will be at liberty toraise such objection at the pro» 
per stage of the proceedings if and when he is order- 
ed to produce such documents under O. XI, r.14 or 
to give inspection of them.under O, XI, r. [p. 
: 11, col. 1; p. 512, col. 1.] 


C. Rule from the orders of the Firat Court 
of Munsif, Alipur (24-Parganas), dated Sep- 
tember 11 and 20, 1939. 


Messrs. Jatindra Mohan Choudhury, 
Baidyanath Banerjee, Ranajit Acharjee 
Choudhury, Sibakali Bagchi and Prafulla 
Kumar Chatterjee, for the Petitioner. 


Messrs. Jitendra Kumar Sen Gupta and 
Rabiranjan Das Gupta, for the Opposite 
Party. 


Order.—This rule arises with reference 
to two applications for discovery under 
O. XI, r. 12, Civil P. O., which were filed 
by the plaintif in connection with Suit 
No, 402 of 1937. Both the applicstions 
were rejected by ihe learned Munsif. As 
regards the first application, the order of 
rejection is dated September 11, 1939, and 
is based cn the ground that the list of 
documents upon which the parties relied 
had already been filed and that the appli- 
cation was of a vague and general charater 
and should nct be allowed ata late stage 
of the suit. The second order, dated Sep- 
tember 20, 198%, is merely to the effect that 
it was too late to reconsider the matter. 
The application for discovery was therefore. 
rejected, It appears that the plaintiff had 
filed two suits against the defendant name- 
ly Suits Nos. 402 of 1437 and 83 of 1938, 
These suits related to two separate plots of 
land, but the main contentions of the parties 
appear tohave been the same in both the 
suits. The plaintiff’s case was to the effect 
that the land.in suit had belonged to aman 
named Abdul Hamid and that the plaintiff 
had purchased the suit land in execution of 
certain Civil Court decrees against Abdul 


Hamid’s heirs, The defendant's case, on 
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the other hand, was to the effect that the 
disputed property had originally belonged 
to Rahim Bug, the father of Abdul Hamid. 
His contention was that Rahim Buz's estate 
had been partitioned and thatthe defendant 
had purchased the disputed property from 
the Commissioner in the partition proceed- 
ings in connection with Suit No. 1221 of 
1916, which was instituted on the Original 
Side of tbis Court. Title Suit No, 402 of 
1937 was filed in the Oourt of the First 
Munsif of Alipore on December 14, 1937, 
while Suit No. 83 of 1938 was filed on 
April 27, 1938. 

We are not directly conncerned in this 
case with the previous history of Suit No. 83. 
of 1938 except to this extent, that we find 
that, on August 8, 1939, an order was 
recorded by the learned District Judge of 
the 24-Parganas tothe effect that this suit 
should be tried analogously with Title Suit 
No. 402 of 1937. In the latter suit the 
issues were framed ag far back as March 15, 
1938. On March 23,1939, the defendant 
appears to have filed the documents upon 
which he intended to rely under the provi- 
sions of O. XII, r. 1, Civil P. O., but the 
record shows that on the following day, 
these documents were taken away by the 
defendant, After the learned District Judge 
had ordered Suit No, 402 of 1937 to ba tried 
anslogously with Suit No, 83 of 1933 we 
find that, on August 18, 1939, the defendant 
filed the list of the documents on which he 
intended to rely in Suit No. 83 of 1988, On 
August 28, an additional written statement 
appears to have been filed by the defendant 
in Title Suit No. 402 of 1937 and, on 
August 31, two additional issuess were 
framed by the learned Munsif. These issues - 
wore in the following terms: 

“Issue No, 9: Did the suit land pass to the defend- 
ant by sale from the Commissioner of partition in 
Suit Na; 1221 of 1916 of the Original Side, High 

Our’ 

Issue No. 10: Oan the defendant claim priority of 
such gale, if any? ” 

On the same day the learned Munsif re- 
corded anorder fixing September 20, 1939, 
for taking such furtner steps as might be 
necessary and in particular he directed the 
parties “to take all necessary steps including 
interrogatories, discovery, etc,, preparatory 
to fixing the date for peremptory hearing.” 
Thereafter two applications for discovery, 
dated September 11, and September 20, 
were filed on behalf of the plaintiff and, as 
already stated, these applications were 
rejected. The learned Advocate for the peti- 
tioner in this case contends that in reject- 
ing these applications the learned Munsif 
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‘failed to exercise a jurisdiction vested in 
him by law and acted illegally and with 
material irregularity. He contends that the 
provisions in the Oivil P. C. relating to 
discovery and inspection and which are cone 
tained in O, XI of the Code have been 
provided by the Legislature with the ex- 
press object of enabling the parties toa 
suit to have knowledge of the documents 
relating to the matter in issue which may 
be in the power or possession of the other 
side before the suit comes on for trial in 
-order that, by a proper observance of these 
provisions, the parties may not be taken by 
surprise, that costs and time may be saved 
and the matters in issue between the parties 
‘may be clarifed. In my view, there is 
much forcein this contention. 

This Court has laid particular emphasis 
in Ohap. VIII of their Civil Rules and 
‘Orders on the proper observance of the 
rules relating to discovery, inspection .and 
admission. In para. 153 of these rules it was 
pointed out thatthe provisions of Os, XI 
and XII, Civil P. O., relating to “Discovery 
and Inspection” and “Admission” (based 
on the English Rules of Practice) had been 
introduced into the Code of 1908 to save 
both time and expense and for the purpose 
of shortening litigation by the proper pre- 
paration of cases before trial. Nevertheless, 
although these valuable provisions had been 
in existence for many years, little use had 
been made of them with the result that 
suits were protracted beyond all reasonable 
length and costs were needlessly sacrificed. 
ra was further stated in the same paragraph 
that..., 

“Presiding Judges should make themselves 
thoroughly conversant with the rules relating to 
Discovery, Inspection, etc, and the High Court 
desire it to be understood that henceforward defi- 
nite and systematic attempts should be made to 
apply them in all suitable cases. The co-operation 
of the Bar is essential but, if the Bar or the liti- 
gants will not appreciate the great advantage of 
these provisions, presiding Judges should them- 
selves take the initiative and regard it as part of 
their ordinary duty to make use of s. 20, Civil P. 
O., which gives express and clear power to the Oourt 
to make orders in these matters of its own motion.” 


In the case with which we are now deal- 
ing it must have been obvious not only to 
the parties concerned but also to the pre- 
siding Judge that the decision of the matter 
would depend to a very lage extent upon 
documentary evidence and that, therefore, 
this was essentially a case in which recourse 
should have been taken to the provisions of 
O, XI, Civil P.O. Itis, therefore, difficult 
to understand why inthe absence of any 
application to this effect by either of the 
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parties, the learned Munsif did not himself 
record the requisite orders.for this purpose 
under s. 39, Civil P. O. as enjoined by 
para. 153 of the Court's Civil Rules and 
Orders, which has been quoted above. A 
convenieat stage at which such an order 
might have been mada was either before or 
immediately after the framing of the issues 
in Suit No. 402 of 1937, namely on March 15, 
19388, The learned Munsif appears to have 
been conscious at a later stage of the 
proceedings of the necessity of applying the 
ordinary rules of discovery, as is indie 
cated by his order dated August 31, 1939, 
but, although he recorded that particular 
order, he does not appear to have been 
prepared to allow the parties a reasonable 
opportunity of giving effactto it, as shown 
by his subsequent orders, dated September 
J1, 1939 and September 70,1939, by which 
he rejected the petitioner's applications for 
discovery. . 

The main contention of the learaed Ade 
vocate for the opposite party in this case is 
that, in effect, the petitioner in both of his 
applications for discovery was applying for 
the production of documents which related 
solely to the defendant's title and, this be- 
ing the case, it is argued that the learned 
Muneif was justifed in refusing to make an 
order for discovery which might have bad 
the effect of compelling the defendant to 
produce these documents. The learned Ad» 
vocate further relies upon the fact that 
his client had already filed the list of the 
documents upon which he intended to rely 
in Title Suit No. 402 of 1937 on March 323, 
1939, and he contends that, inasmuch as 
these documents had been filed under the 
provisions of O. XIII, r. i, Oivil P., O.. no 
further order for discovery under the pro- 
visions of O. XII was necessary, The latter 
argument loses sight of the purport of O, 
XIII, r. 1 of the Code and of the provisions 
for discovery which are contained in O. XI. 
It is true that, under O. XIII, r, 1, Civil 
P. O, the parties are obliged at the first 


hearing of the suit to produce 

“all the documentary evidence of every description 
in their possession or power, on which they intend 
to rely,and which has not already been filed in 
Court and all documents which ths Oourt has 
ordered to be produced”. 


Order XI, r. 12, on the other hand allows 


any party to a suit to . 

“apply to the Court for an order directing any 
other party toany suit to make discovery on oath 
of the documents which are or have been in his 
possession or power, relating to any matter in ques- 
tion therein”. 


It is to be observed that r. 12, O. XI, is 
considerably wider than that of O, XIII, r. 1 
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of the Oode. It is quite conceivable that a 
party may only Wish to rely on a limited 
number of documents relating to the matter 
in dispute and which happen to be in his 
possession or power and, under the provi. 
sions of O. XII, r. lof the Oode, he will 
only be required to produce at the first 
hearing those documents which he himself 
may consider requisite for his own pur- 
poses, unless the Court has expressly directe 
ed the production of any particular docu- 
ment. Under O. XI, r. 12 of the Code on 
the other hand, the parties may apply for 
the discovery of all documents of any 
description which have any bearing on the 
matter in dispute and, if discovery is order- 
ed, the affidavit of documents must contain 
a complete list of all documents relating to 
the matter in question, whether a party 
against whom discovery has been ordered 
intends to rely on them or not. The inten- 
tion of the Legislature in enacting these 
provisions seems to have been to afford 
facilities to a party to the suit in proper 
cases to establish his own case by having 
access to his opponent's documents relating 
to a case unless such documents are legally 
exempted from production. In other words, 
as one party to a suit is permitted to prove 
his case out ofthe mouth of his opponent 
by means of questions put in cross-exami- 
nation, so also may he seek to establish his 
case by the process of discovery, inter- 
rogatories and admissions, for which provi- 
sion is made in Os. XI and XII, Civil P. 0. 
The right to obtain discovery of an advers- 
ary’s documents is 2 very wide one and is 
not limited merely to those documents 
which mag be held to be admissible in evi» 
dence when the suit is ultimately tried. 
Thelaw on this point was very clearly 
stated by Brett, J. in Compagnet Financiere 
_ du Pacifique v. Peruvian Guano Co., (1) as 
follows: 

- “I desire to give as large an interpretation as I 
can to the words of the rule, ‘a document relating 
to any matter in question in the action’. I think it 
obvious from the use of these terms that the docu- 
ments to be produced are not confined to those 
which would be evidence either to proveor to dis- 
‘proveany matter in question in .the action. The 
doctrine seems to me to go further then that and 
to go as far asthe principle which I am about to 
lay down. It seems to me that every document 
relates to the mattera in question in the action, 
which not only would be evidence upon any issue, 
but also which, itis reasonable to suppose contains 
information which may, not which must, either 
directly or indirgctly enable the party requiring 
the affidavit either to advance his own case or to 
damage the case of his adversary”. 


(1) (1883) 11 Q B D 55; 52L JQ B181;48L T 
22; 31 W R 395. 
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As regards his ecntention that the plain- 
tiff was seeking to obtain discovery of 
documents which ‘related solely to the de- 
fendant’s title, the learned Advocate for the 
opposite party in support of his argument. 
places considerable reliance upon a decision 
of the House of Lords in Lyell v. Kennedy, 
(2) That case related to an action for the 
purpose of recovering certain real estate in 
England. The defendant pleaded the Statute 
of Limitation and his main defence seems 
to have been that at the commencement of 
the action he had been in continuous pose 
session for more than twelve years. Sume 
monses were served upon defendant and 
he objected to produce certain documents- 
on the ground that they related solely to the 
defence of his title. The plaintiff took out 
a summons for an affidavit in answer to his 
interrogatories and also a summons for the 
production of certain documents but both 
the summonses were dismissed. The main 
ground upon which the Oourt of Appeal 
proceeded in dismissing the summonses ap- 
pears to have been that an application for 
discovery cannot be made in an action for 
ejectment. This contention was however 
overruled by the House of Lords. The Lord 
Chancellor in the course of his judgment 
said : 

“Reference was also made to a case at law in. 
Horton v. Bott, (3)in which a discovery of matters 
relevant only to the defendant's title was very pro- 
perly refused. It does not however appear to me to 
follow from those principles, or from the case in 
Horton v. Bott, (3) that a plaintiff in an action of 
ejectment, suing upon a legal title, ought to be deni- 
ed that discovery of matters within the defendant's 
Knowledge and tending to support not the defend- 
ant’s but the plaintiff's case to which a plaintiff at. 
law would be entitled in any other kind of action”. 

His Lordship went on to say: 

“I am therefore of opinion that the general ground 
on which the judgment appealed from appears to- 
have proceeded, cannot be maintained; and that, 
unless the whole matters inquired into by the 
interrogatories, which the defendant has not answer. 
ed, are irrelevant to ‘the plaintiff's case about to 
come on for trial’, in the words of Sir James Wigram's. 
second proposition (Wigram, Discovery, p. 15), the 
defendant must make some sufficient answer to those 
matters”. 

The Lord Obancellor then referred to the 
defence which had been put forward by the: 
defendant in the case and in this connexion. 
observed that : 

“Tf the plaintiff succeeds in establishing the fact. 
of heirship, it will alsd be necessary for him, at 
the trial, to repel the defence of the Statute of 
Limitation, the action having been brought more 
than twelve years after Ann Duncan’s death. Most 
ofthe special averments in the statement of claim,, 


(2) (1883) 8 A O 217. 
(3) (1857) 2H & N 249; 26 LJ Ex. 267; 3 Jur, (N 8} 
568;5 W R792. 
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and the interrogatories, founded on them, have for 
their object to repel that defence...... Unless their 
insufficiency is so manifest as to make it certain 
that they raise no question proper for determina- 
tion atthe trial(whatever the facts may then turn 
out to be), the plaintiff ought to be {fat liberty to 
prove this part of his case by all proper means 
discovery included”. 


His Lordship therefore held that the 
defendant must answer the relevant in- 
terrégatories. The concurring judgments 
were to the same effect and in this con» 
nexion, Lord Fitz Gerald observed: 

“I may be permitted to observe that your Lord- 
ships’ decision does notin the least trench on the 
rule or maxim so much relied on in the Oourt 
below, that a plaintifi in ejectment must succeed, 
if at all, on the strength of his own title, and not 
on the weakness of the title of the defendant in 
possession, or, in other words, that the plaintiff 
must prove his title before the defendant can be 
called on to enter on his defence ......... ss — -e Tho 
plaintiff does not contest this maxim or seek to 
escape from it. He admits that he must prove his 
title, and can only succeed on a proved title, He 
claims to be permitted to prove that title. He seeks 
to do so now by theexaminationof the defendant 
as to his (the plaintiff's) title, just as he would be 
entitled to call the defendant as a witness on the 
trial and examinehim asto the pedigree on which 
the plaintiff relies, orany other step in his title on 
which the defendant may be a competent witness”, 


It will be seen from the above quotations 
“that the decision in Lyell v. Kennedy, (2) 
does not really support the argument adduce 
ed in thisconnexion by the learned Ad- 
vocate for the opposite party. It is true 
that in a suitable case a defendant may 
object to the production of a document on 
the ground that it relates solely to his 
title, but if, on the other hand, that 
document may have some bearing in supe 
port of the plaintiff's title, such objection 
cannot be validly raised. In any case, it 
must be remembered that there is an es- 
sential difference between the discovery 
and production of documents, If an order 
for discovery is made under O. XI, r. 12, 
Civil P. O., as already pointed out, all the 
documents relating to the case should be 
embodied in the affidavit of documents by 
the person against whom the order for dis» 
covery is made. If, however that person 
objects to the production of any of the 
documents mentioned in his affidavit, he 
will be at liberty to raise his objection at 
the proper time and such objection would 
inthe ordinary courseof business be de» 
cided on its merits. It must he remember- 
ed that tke rules contained in O. XI, Civil 
P, C., are based on the English rules of 
practice and on this particular point, the 
law has been summarized in Halsbury’s 
Laws of England in the following passage 
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at p. 364. Edition 2: 


“The right to have the existénce of a document 
disclosed in the affidavit of documents does not 
necessarily involve any right to have it produced 
for inspection. On the other hand, the fact that a 
document is protected from production for inspec- 
tion does not afford a sufficient reason for not dis- 
closing its existence, 

It is also pointed out in s. 461 that 
“Some relevant documents, although their 
existence must be disclosed in the affidavit 
of documents, are nevertheless, protected 
from production” and among the grounds 
mentioned upon which such an objection 
may be raised is the defence that the dccu- 
ment sought to be inspected relates solely 
io the caseof a party giving the discovery 
or solely to the defendant's title. It is also 


pointed out in para. 482 that 

“another ground upon which production can be 
refused is that the documents sought to be inspected 
relate solely to the case of the party giving the 
discovery. In any action where the deponent can 
awear that a document relates only to his own case, 
does not relate to nor tend to prove or support 
his opponent's case, and does not, to the best of 
his knowledge, information and belief, contain any- 
thing impeaching his own case, and that he objects 
on these grounds to produce the document then 
subject to the exceptions already mentioned, he will 
not be compelled to produce it, whether the docu- 
ment is or is not admissible in evidence,” 

The general rule in connection with this 
matter is very clearly stated by Knight 
Bruce, V. O., in Combe v, Corporation of 


London. (4). 

“To protect a defendant from the discovery or 
production of a document, relating to the subject 
of dispute, it is not sufficient that it should be 
evidence of his title, or contain evidence that he 
intends and is entitled to use in support of his 
case. It may also be of a similar character with 
regard to the plaintiff's case, either in a directly 
affirmative manner, or by exhibiting matter at vari- 
ance with the defence, or tending to impeach it. I 
do not at present refer to the instances in which a 
document forms the common title,or is a subject 
of the mutual and common right of the plaintiff 
and defendant. If it be with distinctness and posi- 
tiveness stated jn an answer that a document forms 
or support the defendant's title, and is intended to 
be, or may be, used by him in evidence accordingly, 
and doesnot contain anything impeaching his de- 
fence, or forming or supporting the plaintiff's title 
or the plaintiff's case, that document is, I conceive 
protected from production, unless the Court sees 
upon the answer itself, that the defendant errone- 
ously represents or misconcsives its nature. But 
where itis consistent with the answer that the 
document may form the plaintifl’s title, or part of 
it may contain matter supporting the plaintiff's title, 
or the plaintiff's case, or may contain matter im- 
peaching the defence, then I apprehend, the docu- 
ment is not protected; nor, I apprehend is it pro- 
tected if the character ascribed to it by the defend- 
ant is not averred by him with a reasonable and 
sufficient degree of positiveness and distinctness,” 

It, therefore, follows thatthe contention 


of the learned Advocate for the opposite 
(4) (1824-54) LY 4000 650 (651). 
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party to the effect that an order for dis- 
covery cannot be made against him on the 
ground thatit may compel him to pradace 
documents relating solely ta his title cannot 
be accepted. Having regard to the circum: 
stances of this case generally, it is clear 
that en order for discovery ought to have 
been made and, if the defendant considers 
thathe is entitled to protection in respect 
of the production of any particular docu- 
ments which may be entered in the affidavit 
under O. XI, r. 13 of the Code, he will be 
at liberty to raise such objection at the 
proper stage of the proceedings if and when 
he is ordered to produce such documents 
under O. XI, r. 14 of the Code or to give 
inspection of them under O. XI,r. 18. 

Itis next urged that the learned Munsif 
in rejecting the two applications for dis- 
covery, dated September 11, 1939 and Sep» 
tember 20, 1939, merely acted in the reasons 
able exercise of the discretion vested in 
him and that, in these circumstances, this 
Court should not interfere in the exercise 
of its revisional jurisdiction under s. 115, 
Civil P.O. I am not prepared to accept 
this contention. As already pointed ont, 
the learned Munsif, by his order dated 
August 31, 1938, indicated that he consi- 
dered that an order for discovery might 
suitably be made in this particular case, 
This is not therefore a casein which the 
Oourt could refuse to make a discovery 
order on the ground that the learned Mun- 
sif was not satisfied that such discovery was 
necessary within the meaning of O. XI,r. 12, 
.Oivil P. O. As regards the application 
dated September 9, 1939, the plaintiff point- 
ed out that much time and labour would 
be saved by an order fcr discovery. The 

-request contained in the petition was meres 
ly a request for an order under O. XI, 
r, 12 of the Oode and in my judgment, the 
learned Munsif would have exercised a 
proper discretion in this matter if, instead 
of rejecting the plaintiff's application, he had 
recorded an order in the form provided in 
Item No, 4 of Appx. O (Sch. I) to the Oivil 
P.O, 

In the second application the plaintiff 
ouly refers in express terms to the docu» 
ments relating to the special contention 
urged by the defendant to the effect that it 
had been found in the course of the parti» 
tion suit in the High @ourt that 397 odd 
bijhas of land included in the suit land 
appertained to the estate of Rahim Bux 
Ostagar. It is contended by the learned 
Advocate for the oppcsite party that the 
relevant documents were in fact filed in 
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Court on March 23,1939. As already p-int- 
ed out however the record shows that all the 
documents which wera filed in Court on that 
date were taken away by the defendant 
on March 24 and the reason put forward on 
behalf of the defendant in this respect does 
not afford any argument for refusing an. 
ordinary application for discovery in thia 
case. In my view, both the orders dated 
September 11, 1939 and September x0, 1939, 
were misconceived. I ccnsider that the 
learned Munsif acted with material irre- 
gularity in making these orders and that 
he failed to exercise a jurisdiction vested 
in him by law in connection with the make 
ing of order for discovery in suits, 

This Rule must, accordingly, be made 
absolute with costs. The bearing fee is 
assessed at two gold mohurs. Having regard 
to the nature of the case I consider it 
essential that both parties should now be 
called upon to file affidavits of documents 
under the provisions of O. XI, r. 13, Civil 
P, O., and the learned Munsif should call 
upon them to do so ander the provisions of 
s, 30, Uivil P.O. as soon as possible after 
the arrival of the record in the lower Court. 

Let the record be sent down as early as 
possible. Let an early date be fixed for the 
hearing. < 

B. Rule made absolute. 





ALLAHABAD HIGH COURT 
Second Appeal No. 1353 of 1939 
April 18, 1940 

Bennet, J. : 
De. JAGDISH PRASAD—APPELLANT 
versus 
MEDICAL COUNCIL, U., P., 
LUOKNOW—Rusronpent 

U. P. Medical Act (III of 1917), as. 28,16, 17— 
Civil Court’s jurisdiction to review entries made in 
medical register. . 

The entries made in the register of medical prac- 
titioners are made in the exercise of the power con- 
ferred by the U. P. Medical Act on the Registrar 
and on the Medical Council under s. 28 of the Act 
the Oivil Courts have no jurisdiction to review the 
action taken by the Registrar and the Oouncil and 
consider the sufficiency of the ressons for that 
action. 

S. A, from the decision of the Civil Judge, ` 
Aligarh, dated August 11, 1939, 

Mr, D. Sanyal, tor the Appellant. 


Judgment,—This is a second appeal by 
a plaintiff who has lost his suit inthe two . 
lower Gourts partly on the ground thatthe 
Civil Court has no jurisdiction and partly . 
on the ground that there are no merits in 
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his claim even if the Civil Court had jurise 
diction. The plaintiff is called Dr. Jagdish 
Prasad and he sues the Medical Oouncil, 
United Provinces, Lucknow, as defendant, 
The plaintiff passed a F. O, P. S. examinas 
tion in 1916 held by the. College of Surgeons 
and Physicians in Calcutta, which is a pri- 
vate body and not a recognized University. 
He, was previously enrolled as a licentiate of 
the same body. The plaintiff as a licen- 
tiate was entered in part 4 of the jist of 
medical practitioners registered under the 
United Provinces Medical Act which ia 
maintained by the Medical Council of the 
United Provinces, The plaintiff considers 
that he should be in part 2 and not in 
part 4. His F.O. P.S. was entered in the 
register but he wasnot changed to part 2. 
The Courts have found that he is not en- 
titled to be entered in part 2. It is to be 
noted that the plaintiff is not a person who 
is mentioned in the schedule of the United 
Provinces Act III of 1917. As regards the 
bar to a suit, s. 28 states : 

No suit or other legal proceeding shall lie in 
respect of act done in the exercise of power conferred 
by this Act on the Local Govt. or the Oouncilor the 
Registrar," 

Section 16 provides for the Oouncil mak- 
ing orders for regulating the maintenance 
of a register of medical practitioners and 
8: 17 provides that the Registrar shall 


maintain the register in accordance with- 


the Act and the orders of the Council. 
Clearly therefore the entries made in the 
register are done inthe exercise of the 
power conferred by the Act on the Regis- 
trar and on the Council. The plaintiff also 
appealed to the Local Govt. and his appeal 
was dismissed. Learned Counsel argued 
thats, 28 means that the Civil Courts could 
review the action taken by the Registrar and 
the Council and consider the sufficiency of the 
reasons for that action. I consider that this isa 
wrong reading of s. 28, The words clearly 
bar the jurisdiction of the Civil Court alto- 
gether whether reasons were or Were not given 
and whether those are or are not good 
reasons, The Civil P.O, s. 9, states that 
there is no jurisdiction in regard to suits of 
which cognizance is expressly or impliedly 
barred and s. 4 (1) states that: 

“Nothing in this Oode shall be deemed to limit 
or otherwise affect any special or local law now 
in force or any special jurisdiction or power con- 
ferred, etc,” 

Olearly the Civil Courts have no juris- 
diction. The second appeal is dismissed 
under O. XLI, r. 11, Permission is refused 
for a Letters Patent Appeal. 


D. Appeal dismissed. 
19C=65 & 66 
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LAHORE HIGH COURT 
Execution First Appeal No. 377 of 1939 
January 23, 1940 
Din MowamMap, J. 

RAM KISHEN—Jopament-Depror— 
APPELLANT 
versus 
OHANDAR BHAN —Daoeeg-HoLDEeR — 

f RgsPponDent 

Civil Procedure Code (Act V of 1903), O. XXXII 
—Failure to appoint guardian does not vitiate 
execution proceedings — Compromise decree—Execu- 
tion — Decretal amount reduced and payment in 
instalments allowed by compromise— Default clause 
that if instalments were not duly paid whole decree 
as it stood would be executable, whether penal. 

The provisions of O. XXXII, Civil P, O., do not 
apply to execution proceedings. Hence failure to 
appoint guardian for the minor does not vitiate 
execution proceedings, 64 Ind. Oas. 25 (1) and 97 Ind. 
Cas. 181 (2), relied on, 12 Ind. Oas, 628 (3), not 
followed 

Whereas a result of a compromise the decretal 
amount isreduced and is allowed by the decree- 
holder to be paid in instalments a default clause that 
ifthe instalments were not duly paid the decree- 
holder would be entitled to execute the whole decree 
asitthen stood cannot be troated as penal, The 
reduction of the decretal amountisin the nature of 
a concession which can be withdrawn on the default 
of the judgment-debtor. 140 Ind. Oas. 225 (4), relied 
on. 


Exn, F, A, from the order of the Senior 
Sub-Judge,Gurgaon, dated August 18, 1939, 


Mr, Parkash Chand Jain for Mr. Shamair 
Chand, for the Appellant. 


Judgment.—On September 8, 1931, the 
firm Pars Ram Jagan Nath suing through 
Jagan Nath obtained a decree against the 
firm Bhondu Mal Bhora Mal through Bhoru 
Mal. Execution proceedings were taken out 
by the decree-holder in the course of which, 
on April 16, 1935, the parties effected a 
compromise by which the decretal sum was 
reduced to Rs. 3,250 only, of which Rs, 1,500 
were paid in cash to the decree-holder and 
the balance was agreed to be paid in two 
instalments. It was further provided in the 
deed that, if the instalments were not duly 
paid, the decree-holder would be entitled to 
execute the whole decree as it then stood. 
It may be observed that the total amount 
due tothe decree-holder on that date was 
Rs, 5,438. On April 23, 1935, Counsel for 
the decree-holder stated in Court that 
Rs, 1,500 had been received by the decree- 
holder in the decree and prayed that the 
execution proceedings be consigned to the 
record room and the decree be shown as 
partially satisfied. The judgment-debtor, 
Bhoru Mal, did not appsar on that day as 
he was reported to be unwell. On April 
24, Bhoru Mal died and was succeeded by 
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Ram Kishan, a minor son of his predeceas- 
ed son. On July £0, fresh execution pro- 
ceedings were taken out in which it was 
stated that Ram Kishan was the only legal 
representative of the judgment-debtor and 
that the decree be executed against him by 
the attachment of his property as well as 
by his arrest. On July 22 a notice was 
_ issued to Ram Kishan who was personally 
served, but as he failed to appear, the exe- 
cution proceedings were allowed by the 
decree-holder to be consigned to the record 
room, 

' On August 12,1936, another application 
for execution was put in, in which it was 
prayed that the movable as well as the 
immovable property belonging to the judg- 
ment-debtor be attached and that warrants 
of arrest be issued against the legal re- 
presentative. This application was not pur- 
sued further by the decree-holder and was 
ccnsequently dismissed for default on 
November 17, 1936. On the same day, a 
new application appears to have been drafted 
but was presented in Court on December 1, 
1236. On December 3, a prohibitory order 
was issued to the judgment debtor as also 
warrants of attachment of the judgment- 
debtor's property-and' both were duly serv- 
ed cn February 5, 1937. On March 23. 
Rem Kis an made an application through 
Kanwar Singh, who was described as his 
next friend, chalienging the execution pro- 
ceedings on the ground that no legal 
representative of the judgment-debtor had 
been duly brought on the record and that 
inasmuch as proceedings had been taken 
against Ram Kishan personally in spite of 
the fact that he was a minor, they were 
altcgether null and void. It was pleaded at 
the same time that an adjustment had taken 
place between the decree-holder and the 
judgment-debtor on April 16, 1935 and 
that the decree-holder could not ignore the 
adjustment and execute the whole decree. 
A further payment of Rs. 200 in addition to 
Res. 1,500 was alleged and as a last resort it 
` was urged that the default clause was penal 
and could not be enforced. ` 

In the meantime, on March 22, 1937, the 
decree-holder had died and, on March 29, 
1937, an application was made by Chandar 
Bhan, an adopted son of Jagan Nath, to 
be substituted for tke original decree- 
holder. On behalf of Ram Kishan Kan- 
war Singh resisted this application through 
bis Counsel “Mr. Manohar Jal and 
this application was eventually -dismissed 
by tke executing Court on April 20 1937. 
On June 14, 1938, a fresh application for 


e 


RAM KISBEN V. CHANDAR BHAN (LAH.) 


180 10 


execution was made and, on January 19, 
1939, Ram Kishan, who was stilla minor, 
once more appeared through hisinext friend, 
Kanwar Singh and thelawyer, Mr, Manohar 
Lal and resisted the application on the same 
grounds as had been urged nefore. A repli- 
cation was put inon behalf of Chandar 
Bhan on April 14, 1939. By that time Ram 
Kishan had attained majority and he him- 
self then conducted his own case as a major 
through his Counsel, Mr. Manohar Lal, These 
objections were dismissed on August 18, 
1939 by the executing Court. Hence this 
appeal. 


Counsel for the appellant insists that the 
application of June 14, 1933-was time- 
barred, inasmuch as no valid application 
had been putin within three years prior to 
that date. He contends that Ram Kishan 
was a minor and that no proceedings could 
be taken against the minor without appoint- 
ing a guardian for him and that as the 
decree-holder had failed to satisfy the 
requirements of the lawin this connexion, 
all applications put in by him fromtime to 
time since the dismissal of the first appli- 
cation, when Bhoru Mal was alive, could 
not be availed of by him. Iam not howe 
ever dispcsed to agree. The provisions of 
O. XXXII, Civil P. 0., donot apply to exe- 
cuticn proceedings. Reference in this con- 
nexion may be madetothe judgment of a 
Division Bench of the Calcutta High Court 
presided over by Sir Lancelot Sanderson, C. 
J. and Richardson, J. ina case reported in 
Fani Bhushan v. Surendra Nath (1), where 
it was laid down that O. XXXII, did in terms 
apply to execution proceedings. It was 
further observed therethat in determining 
whether a minor is sufficiently represented 
in the execution proceedings the Court was 
at liberty to look at the substance.of the 
transaction. The principle ezunciated in 
this judgment was affirmed by a Division 
Bench of this Court presided over by Sir 
Shadi Lal, O. J. and Coldstream J.,in a 
case reported in Bansidhar v. Muhammad 
Suleman (2), where the learned Judges 
refused to set aside a sale in execution 
on the ground that the minor judgment- 
debtor bad not been properly represented in 
the proceedings. Inthe face of this judg- 
ment, no reliance can be placed on the 
Allarabad judgment reported in Mahomed 
Ismail Khan Rashid-unenissa, 12 Ind. Uas. 


ree 64 Ind. Oas. 25; A I R 1921 Cal. 476; 35 OL 


(2) AIR 1926 Lah, 490; 97 Ind. Cas. 181;27PLR 
494; 2 L 0 289; 8 Lah. L J 464. 
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628 (3) which is referred to by the appellants 
Oounsel. 

The only question therefore that falls 
for determination in this case ig whether 
Ram Kishan was at any time during three 
years before the last execution application 
was made properly represented,and from the 
recital of facts made above itcannot but be 
hel? that this was so. He not only put in 
objections on March 25, 1937, through a 
guardian, Kanwar Singh, but he further 
resisted the application of Chandar Bhan 
for being brought onthe record as the legal 
representative of the deceased decree-holder. 
A Counsel had also been engaged in that 
applications and it was the same Counsel 
who was later engaged by Ram Kishan in 
the present application both before and 
after attaining majority. Seeiag that the 
execution application against Bhoru Mal 
had been consigned to the record room on 
April 23, 1935, the date on which Ram 
Kishan put in objections fell within two 
years of the previous dismissal, and it was 
within fourteen months of the dismissal of 
Chandar Bhan's application that the pre- 
sent application was lodged. It cannot be 
said therefore that this application was 
barred by time or that all the previous ape 
plications were null and void on the ground 
that no guardian had been appointed for the 
minor Ram Kishan. Oounsel next contends 
that the decree-holder could not enforce the 
default clause inasmuch asit was ponal.Here, 
_ too, he is on weak ground. The default 
clause referred to above could not be treated 
as penal in any circumstances, The reduc» 
tion of the decretal amount was in the nature 
of a concession which could be withdrawa 
on the default of the judgment+debtor. 
There is ample authority in support of the 
proposition that such default clauses cannot 
be treated as penal: see Jhanda Singh 
v. Piara Singh (4) am ‘ng other judgments, 
I accordingly maintain the decision of the 
executing Court and dismiss this appeal 
with costs, 


D. Appeal dismissed. 


(3) 12 Ind. Cas. 628; (L911) A LJ 1277. 
(4) A I R 1933 Lah. 23; 110 Ind. Oas, 225; 33P LR 
1026; Ind. Rul, (1932) Lah. 642, 
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_ , MADRAS HIGH COURT 
Oriminal Revision Case No, 702 of 1938 
and 
Crimina] Revision Petition No. 668 of 1933 
January 26, 1939 
Panprane Row, J. 

KOVVADA SANYASI NAIDU AND OTHERS 
~ A OCUSED— PETITIONERS 
versus 
EM PEROR—RgsPonDENT 

Penal Code (Act XLV of 1860), a. 430—Interference 
with distribution of water— When amounts to “mis« 
chief"—Duty of Court. 

Where the Amin had opened the middle sluice of a 
tank to irrigate certain lands registered as wet and 
it was closed by the accused, unless it can be said 
that the opening ofthe middle sluice was according 
to custom it cannot be said that the closing of it was 
with theintentionof causing any wrongful loss or 
wrongful gain. Where theclosure was animated by 
the object of protecting the lands ofthe accused 
themselves which had been jeopardised by the 
opening of the middle sluice, it can hardly be said 
that the act of closing the middle sluice was “mis- 
chief’ as defined in the I P.O. An actlike this 
which is done asit were to protect their own property 
and in the reasonable belief that no unlawful harm 
or damage was going to be caused cannot be regarded. 
as an act constituting a criminal offence. The dis- 
pute between the parties is really one of acivil 
nature. Thefactthat the Amin interfered and ox- 
ercised his own authority in the matter of the dig. 
tribution of water which was reasonably regarded as 
an interference with exsisting rights will not change 
the aspect of the case into a criminal one. 

In such a case the Courts should decide whether any 
unlawful or dishonest intention has been established. 
Itis not every interference with the distribution of 
water that constitutes mischief under the I P. O. 
It is only interference which cannot be justified by 
the assertion of a bona fide right that would con- 
stitute mischief, 


Or. R. O. and Or, R. P. under ss. 535 and 
439 of the Oriminal P, C., 1893, praying the 
High Court to revise the Order of the Court 
of the Sub-Divisional Magistrate of Vijia- 
nagaram dated June 1, 1936 and made in 
Oriminal Appeal No. 19 of 1938 preferred 
against the judgment of the Court of the 
Stationary Second Olass Magistrate of 
Vijianagaram in O. O. No, 2044 of 1937, 


Mr. B. Jagannada Das, for the Peti- 
tioners. 


The Public Prosecutor, for the Crown. 


Order.—The petitioners twelve in num: 
ber, were convicted of the offence of mis- 
chief punishable under s. 430, I. P. O, and 
sentenced each to pay a fine of Rs. 20 by 
the Stationary Sub-Magistrate of Vijiana~. 
garam. That judgment was- confirmed on 
appeal by the Sub-Divisional Magistrate of 
Vijianagaram. The acialleged against the 
petitioners is the closing of the middle 
sluice of the tank known as the Baddi Tank 
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in Gumadam village on September 17, 1937, 
after the same had been opened by the 
Awin of the Vijianagaram estate for the 
purpose of irrigating the lands of one 
Sheik Hussain of Pedda Majjipalam, regis- 
tered under that tank as wet lands. The ac- 
tual closing of the sluice after it had been 
opened for the above purpose has been 
established beyond doubt and it is not 
seriously contended before me that the 
petitioners were not responsible for closing 
the sluice in question, The only point that 
has been urged before me is that the act 
does not constitute an offence of mischief 
as there was no criminal intention in the 
closure of the sluice and that closure was 
in the exercise of a bona fide right for the 
purpcse of protecting the-petitioners’ own 
fields from suffering for want of water, the 
opening of it being according to the peti- 
tioners. calculated to benefit certain banjar 
lands of one Achuyaramaraju which were 
not entitled to receive water from the Tank. 
Sheik Hussain hes no doubt, registered 
wet lands to which he is entitled to get water 
from the tank, but the contention of the 
Petitioners has always been that the opens 
ing of the sluice on this particular occasicn 
was really not to supply water to the re- 
gistered wet lands of Sheik Hussain P., W. 
No. 6 but really to supply water to the 
banjar lands of Achuyataramaraju which had 
recently been brought under cultivation from 
the tank to which they were not really en- 
titled. This particular defence does not 
appear to have received the attention which 
it deserved at the hands of either of the 
Courts below. 

It may be thatthe Amin of the estate 
is entitled on behalf of the estate to distri- 
bute water according to custom. Whether 
cn this particular occasion the opening of 
the sluice was ia accordance with the cus- 
tom is a point which has not been decided 
by the Oourts below. In particular the 
contention of the petitioners that the open: 
ing ofthe sluice by the Amin on this par- 
ticular occasion was not in accordance with 
the custom has not been definitely nega- 
tived. There seems to be some substance 
in the contention on behalf of the petition- 
ers thatthe irrigaticn of P. W. No. 6's wet 
lands was not being effected by the open- 
ing of the middle sluice but through the 

-surplus weir and the objection that was 
taken to the “opening of the sluice was 
that P. W. No. 6's wet lands should not get 
water from the middle sluice but that they 
should get water according to mamul only 
from the surplus weir ; the contention was 
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that the opening of the middle sluice was 
unnecessary for this purpose that was re- 
sorted to only with the object of provid- 
ing water for the banjar lands which had 
been recently brought into cultivation and 
which were not entitled to get water. 

This contention dees not appear to bea 
mere pretence. It appears to be a bona fide 
contention on the part of the petitioners and 
unless it can be said that the opening of the 
middle sluice was according to custom it 
cannot be said that the closing of it was 
with the intention of causing any wrongful 
loss or wrongful gain, Itis clear that the 
closure was animated by tha object of pro- 
tecting the lands of the petitioners them- 
selves which had been jeopradised by the 
opening of the middle sluice. In these 
circumstances it can hardly he said that 
the act of closing the middle sluice was 
“mischief” as defined in the I, P. O, As. 
in many othar cases the Courts below had 
failed to realise the importance of decid- 
ing whether any unlawful or dishonest ine 
tention has been established. It is not 
every interference with the distribution of 
water that constitutes mischief under the 
I. P.O. Itis only interference which can- 
not be justified by the assertion of a bona 
fide right that would constitute mischief.. 
Whereas in this case there was a bona file: 
contention on the part of the petitioners 
that the opening of the sluice was contrary 
to mamul and would lead to serious dimi- 
nution of water supply to their own regis- 
tered wet lands, it is impossible to say that 
the closure of the sluice was with the inten- 
tion of causing any wrongful loss or wronge 
ful gain. The closure was obviously brought 
about in the bona fide belief that otherwise: 
their fields would suffer from want of water 
and that they would lose their crop. An act 
like this which is done as it were to protect 
their own property and in the reasonable 
belief that no unlawful barm or damage 
was going to be caused cannot be regarde 
ed as an act constituting criminal offence.. 
The dispute between the parties was really 
one.of a civil nature which ought to have 
been taken to the Oivil Court by the parties 
concerned, 

The fact that the Amin interfered and ex- 
ercised bis own authority in the matter of 
the distribution of water which was reason- 
ably regarded as an interference with exist- 
ing rights will not change the aspect of the 
case into a criminal one, The Oourts below 
ought to have paid regard to this aspect of the 
case and declined to take notice of what 
was really and essentially acivil dispute. 
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The convictions of the petitioners and the 
sentences imposed upon them are accord» 
ingly set aside and they are acquitted. The 
fines if paid by them should be refunded. 


Neb, Order accordingly. 





. PATNA HIGH COURT 
Criminal Appeal No, 224 of 1939 
December 7, 1939 
ROWLAND AND OSATTERJI, JJ. 
MUSAHRU AND cragrs—ApPELLANTs 
VETSUS 

EMPEROR-—Oprosits Party 
Oriminal Procedure Code (Act V of 1°98', s8. 252, 
210, 211, 211 (2)—Under e, 252 Magistrate, if obliged 
to summon all witnesses—-List of witnesses presented 
by aceused to Sessions Judge and not to Magistrate 
—Procedure, if proper—Procedure for Sessions 
Judge — Power to accept supplementary list of 
witnesses—Discretion of Court, use of —List presented 


to Sessions Judge first list of witnesses — Procedure. 


to be followed—List of defence witnesses, when 
should be presented—Amendments and additions to 
charges after commencement of trial— Rights of 
accused. 

Section 252, Criminal P. O., does not make it 
obligatory on the Magistrate to summon all the 
witnesses whose names are given him by the com- 
plainant. [p. 519, col, 2] 

There isa departare from the procedure contem- 
plated by the Code when the accused present their 
list of witnesses not to the Magistrate under 
s. 211 (2), Criminal P. O. but tothe Sessione Judge 
and probably the most correct procedure for the 
Sessions Judge at that time is at once fo forward 
the application to the committing Magistrate for 
disposal under a, 211 (2). {ibid} 

The power to accept the supplementary list of 
witnesses in any case is a discretionary power and 
the discretion of the Magistrate is to be exercised 
in accordance with s. 216 and subject to the provisos 
in that section, [p. 520, col. 1.) 

In a cage where the list presented to the Sessions 
Judge was nota list of witnesses in addition to the 
number already summoned but was the first list 
which had been presented to any officer it is desirable 
to summon at least some of the witnesses regarding 
the effect of whose testimony some explanation could 
be given. [ibid] 

It is not desirable that the presentation of the 
list of defence witnesses should be postponed till 
the last minute whenthe Code contemplates that it 
should be done at the time when the charge is 
framed. The Magistrate departs from the order of 
procedure in s, 210, and the following sections where 
he simultaneously frames the charge and passes an 
order of commitment. [2bid.] 

When amendments and additions to the charges 
are made after the commencement of the trial, the 
prosecutor and the accused have the right not only 
to recall and re-summon afly witness who may have 
been examined but also to call any further witnesses 
who the Court may think to be material. a request 
to summon a fresh witness under s. 211 can only be 
refused on the ground that the evidence of the 
witness is not thought by the Court to be material. 
{p. £20, col. 2.] g 

Or. A, from the decision of the Additional 
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Sessions Judge, Bhagalpur, dated August 
19, 1939, 


Messrs. S, Naqui Imam, Gopal Prasad, 
K. P. Sukul and S. M. Siddique, for the 
Appellants, 

The Assistant Govt. Advocate, for the 
Crown, 

Messrs. S. Jafar Imam and Binoy Bhusan 
Roy, for the Respondents. 


Rowland, J.—This appeal arises out of 
atrial in which 26 persons were charged 
some with rioting with deadly weapons 
(s. 148); others with rioting (s. 147) and 
again some with murder (s. 302 read with 
s. 34) and others constructively charged 
with murder (s. 302 read with s. 149). Six 
of the accused were acquitted and 20 
have been convicted and sentenced under 
s. 302 read with s, 34 and 6.302 read with 
s. 149 respectively all to transportation for 
life. The oceurrence giving rise to the 
offences charged took place in a diara 
within the elaka of Police Station Nath- 
nagore. There are two adjoining villages 
Bairiya and Dildarpur, the former being to 
the west of the latter, There isa bounde 
ary dispute between these villages which 
has led tothe attachment of a large bleck 
of land which is alleged by one party to 
fali in village Bairiya and to be in 
possession of its proprietorsthrough their 
tenantsand by the other party to fallin 
village Dildarpur and to bein possession 
of the proprietors and tenants of that vile 
lage, According to the prosecution, Sarobar 
Prasad Singh had grown rainchi crop in 
plot No, 169 of village Bairiya which was 
his occupancy land and was not part of the 
subject-matter of the s. 145 proceedings. 
He had reaped the crop and had stored 
it in plot No. 126/391 of the same village, 
This plot is said to belong to Mahabir 
Kumar. It bas an area of 8 bighas 13 
kathas 15 dhoors and a certain part of this 
area falls within the subjectematter of the 
s.-145 proceedings but part of itis outside 
that area and it is in this past that Sarobar 
Prasad by permission of Mahabir Kumar 
had stored his rainchi crop and kept a hut. 
On February 2, 1939 a large mob consisting 
in the main of villagers of Sahebgunj who 
have land in Dildarpur came with deadly 
weapons and attacked the party of the 
prosecution. This party consisted of Saro» 
bar Prasad and his brother Anandi, J humak 
Gossain, Mahabir Kumar,» Biranchi and 
Bhothri Jha. These persons were sitting 
and talking at the khamar in plot No. 126] 
391. The mob coming near began to palt 
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them with brickbats and stones. The pros 
secution party scattered in different direc- 
tions and were chased by members of the 
mob with the result that Anandi, Shumak 
and Biranchi were each surrounded and 
killed, Another witness Pardip Singh 
who came to the place later than the former 
six persons, received two lathi injuries, 
‘The mob also demolished the hut at the 
khamar and looted bundle of rainchi crop 
which had been kept there. 
Substantially these allegations have been 
found by the Sessions Judge to be true 
and twenty appellants to have been 
sufficiently identified, some as actually 
taking part in the Violent attacks on Anandi 
Jhumak and Biranchi and others as present 
in the mcb with knowledge that murder was 
likely to be committed in the prosecution 
of its common object. The defence appears 
to bave consisted in questioning the cor- 
rectness of the prcsecution evidence and 
suggesting that the party of the accused 
and not that of the prosecution had. the 
right to cut the crop. Reference has been 
made to the proceeding which was drawn 
under, s. 145, Criminal P. C. on June 29, 
1938 and was still pending. The origin 
of this proceeding was a report under 
s. 144 submitted by the Sub-Inspector of 
Police on Apri} 5, 1938 at the instance of 
-Musahru one of the appellants. Notices 
were issued to the parties by the Sub- 
Divisional Officer on April 26, 1938. The 
report it seeme refers toa larger area, but 
the preceeding under 8.145 was drawn 
with reference to 500 bighas of land. Pend- 
ing disposal of the preceedings the lands 
covered by the proceeding under s. 145 
were attached. On January 12, 1939, an 
application was presented to the Deputy 
Magistrate by members of the Bairiya 
party asking that the crop attached within 
the area covered by thes. 145 proceeding 
might be harvested by the Police or gold 
and the proceeds kept in deposit in favour 
of the party that would eventually be suce 
cessful in the prcceedings, Along with 
this petition, the Magistrate considered 
also an application by Musahru and others 
of his party in which they stated that they 
had grown kelai crops on 22 bighas of land 
which fell outside the lands, subject-matter 
of the s. 145 proceeding. Prayer was made 
for permission to cut the crop of the lands 
-which were outside the s. 145 proceeding. 
This permission was granted. The Magise 
trate does not seem to have taken the pre- 
eanticn of wording his order so as to limit 
the permissicn expressly tothe 22 bighas 
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of kelai crop and this perhaps accounts 
for the attitude of Musahru and his party 
who appears to have acted as if this order 
entitled them to sll the crops whether of 
kelai or any other kind of produce growing 
outside the attached area. It is however 
quite clear that no such permission of the 
Magistrate could give Musabru and his 
party any right to harvest the crops which 
had been grown by and were in tke posses- 
sion of other people, still less to take away 
from the pcssession of raiyats of Bairiya 
crops which the latter had not only har- 


‘vested but had removed from the fields 


where they were grown and had stored in 
a khamar. The evidence of the prosecution 
was quite clear as to the possession of 
Sarobar Prasad over the plot No. 169 
where the raincht crop was said to have 
grown. It wasnot of course in that field 
that the occurrence took place. In fact 
the khamar is 1500 paces distant from it. 


‘As to the correctness of the prosecution 


evidence locating the occurrence at the 
khamar, the Sub-Inspector found near this 
plot the three dead bodies, brickbats, stones, 
pieces of a bana, portions of a pharsa, 
the head bearing the inscription of 
Musahru’s name, blcod stains on the 
ground and on the crops, trampled crops, 
the remains of the demolished but and 
seattered crops. In fact it could not be 
seriously argued in the appeal thatthe place 
of occurrence had not been correctly located 
by the presecution. 

Astothe nature of the occurrence the 
prosecution has alleged an unprovoked 
attack upon them by a very large number 
and heavily armed mob which it is said met 
with no resistance or provocation, There 
is no evidence of any injuries on any person 
of the party of the accused which could 
suggest that there wae either provocation 
or resistance offered by members of the 
presecution party. Therefore on the evi- 
dence asit stands tLe view taken by the 
Sessions Judge is clearly to be accepted 
in so far as it excludes any such de- 
fence as provocation or right of private 
defence. f 

But before affirming those findings, it is 
necessary first to consider a point raised by 
Mr. Gopal Prasad forthe appellants, namely 
that the accused had evidence which they 
wished to produce and were wrongfully de- 
prived of the assistance of the Court in ob- 
taining the attendance of defence witnesses. 
The Magistrate who enquired into the 
offences bad framed charges and passed 
orders cf commitment on May 31, 1939. 


1940 


At the time of passing the order, he said 
that the accused must file a list of their 
defence witnesses at once, No such list 
however was filed in the Court of the Magis- 
trate but a petition was presented before 
the Additional Sessions Judge on July 18, 
1939 for summoning 44 defence witnesses, 
The trial had been fixed for July 31, and 
thd learned Judge pointed out that no 
explanation was offered in the application 
for its being filed at such a late stage ; nor 
was the Pleader for the accused in a 
Position to say that he wanted to take out 
a summons at his risk and cost. The 
learned Judge rejected the application, 
Another similar application was filed by 
the accused from jail. on July 20, 1939 
with a list of 41 witnesses said to be likely 
to prove the possession of the accused and 
stating that the accused were unable to 
deposit the cost of prcecess. The learned 
Judge observed that the application had 
been filed too late as the hearing had been 
fixed for July 31,1939. He observed that 
the long list of witnesses indicated that the 
application had been filed for the purpose 
of delaying the trial and was not bona fide; 
but he said he was disposed to summon the 
witnesses at the risk of the accused on 
their bearing the cost of the witnesses ; 
but the Pleader forthe accused expressed 
inability to doso. Accordingly he rejected 
the application. 

The argument is that the witnesses named 
by the accused ought to have been sum- 
moned if not asof right at any rate in the 
exercise of the Sessions Judge’s discretion. 
In this connexion reference is made to the 
procedure in the Sessions Court on July 


31, 1939 when the trial opened. The Ses-’ 


sions Judge amended four of the charges; 
he added afresh charge and this it is said 
entitled the accused under s. 291 read with 
s. 231, Criminal P. O., to have any witnesses 


summoned whom the accused might desire 


to call. A. further point taken is that if 
the Sessions Judge was of opinion that the 
witnesses should be sammoned, he was wrong 
to make this conditional on any expenses 
being deposited. The Oriminal P. O. con» 
tains provisions at several places with 
Tegard to the summoning of the witnesses 
and these vary according to the nature of 
the trial. In.a summons case the section 
applicable is s. 244(2), In this class of 
cases the Magistrate may if he thinks fit, 
on the application of the complainant or 
accused, issue a Summons to any witness. 


. Here the issue of a summons is not obliga 


tory and the Magistrate has an option to 
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require the parties to produce their own 
witnesses. 

In s, 244 (3) there is an express provi» 
sion that the Magistrate may before suns 
moning any witness on such application 
require that his reasonable expenses, in- 
curred in attending for the purposes of the 
trial, be deposited in Oourt. In warrant 
cases there are separate sections dealing 
with the summoning of witnesses for the 
prosecution and witnesses for the defence, 
Under s. 252 the Magistrate ie bound to 
hear the complainant and to take all such 
evidence as may be produced in support of 
the prosecption. The Magistrate is als) to 
ascertain from the complainant or other- 
wise the names of persons likely to be able 
to give evidence and he is to summon such 
of them as he thinks necessary. Tne sec- 
tion does not make it obligatory on the 
Magistrate to summon al! the witnesses 
whose names are given him by the com- 
plainant. The accused's right in the matter 
of summoning witnesses is set forth in 
8,257. On his applying to tha Magistrate 
for process for compelling the attendance 
of any witness or the production of a doca» 
ment, the Magistrate shall issue such process 
unless he considers that such application 
should be refused on the ground that it is 
made for.the purpose of vexation or delay 
or for defeating the ends of justice and 
such ground is to be recorded in writing, . 
Under subs, (2; the Magistrate is autho- 
rized before summoning any witnass on 
such application to require that his reason- 
able expenses incurred in attending for the 
purposes of the trial bs deposited in Court, 

For the procedure for summoning defenca 
witnesses for a Sassions triail we must 
refer to s. 211, When a charge has been 
framed unders, 210,the Magistrate must 
require the accused at once to give in a list 
of the persons whom he wishes to be sum- 
moned to give evidence on his trial. ‘The 
accused is entitled to have the assistance 
of the Court in obtaining the attendance of 
all the persons whose names he gives in at 
oncs on being required to do under s. 211. 
Section 211 (2) gives the Magistrate a 
discretion to, allow the accused to give in 
any further list of witnesses at a subsequent 
time, So in the case before us there was 
a departure from the procedure contemplat- 
ed by the Code when: the accused presented 
their list of witnesses not „to the Magistrate 
under s. 211 (2), but to the Additional 
Sessions Judge and probably the most 
correct procedure for the Sessions Judge at 
that time was at once to forward the appli- 
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cation to the committing Magistrate for 
disposal under s. 211 (2). The power to 
accept the supplementary list of witnes- 
ses in apy case is a discretionary power 
and the discretion of the Magistrate is to 
be exercised in accordance with s. 216 and 
subject to the provisosin that section, The 
seccnd proviso is that if the Magistrate 
thinks that any witness is included in the 
list for the purpose of vexation or delay or 
of defeating the ends of justice, the Magis- 
trate may require the accused to satify him 
that there are reasonable grounds for 
believing that the evidence of such wilness 
is material and if he is not so satisfied may 
refuse to summon the witness recording his 
reascns or may before summoning him 
require such sum to be deposited as may 
seem necessary to defray the expense of 
obtaining the attendance of the witness and 
all other proper expenses. 

Assuming that it was open to the learned 
Sessions Judge to deal with the application 
to summon defence witnesses as the case 
tad already come on his file, then the prin- 
ciples which he ought to follow would be 
the same as those which the Magistrate 
should follow. The learned Judge in fact 
did give a reason for refusing to summon 
the witnesses except on their expenses 
being deposited; and we are not prepared 
to say that the order passed by the learned 
Judge was in violation of thelaw. At the 
same time we do not wish to be understood 
as ssying that the discretion was wisely 
exercised. The list presented to the Seesions 
Judge was not alist of witnesses in ad- 
dition to the number already summoned but 
was the firet list which had been presented 
to any officer. It would seem in sucha 
case desirable to summon at least some of 
the witnesses regarding the effect of whose 
testimony some explanation could be given. 
Moreover, the trial was not expected to be 
finished in one day and the witnesses could 
have been summoned for perhaps the fifth 
or sixth day of the trial which in fact lasted 
until August 12, 1939 so that there would 
probably have been no real difficulty in 
obtaining the attendance of the witnesses 
or the majority of them before the closing 
of the prosecution case, On the other hand 
it is not desirable that the presentation of 
the list of defence witnesses should be poste 
poned till the last minute when the Code 
contemplates that it should be done at the 
time when the charge is framed. I 
may point out kere that the Magistrate 
by simultaneously framing the charge and 
passing the order of commitment on May 
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31, 1939 has departed from the order of 
procedure in s. 210 and following section§ 
of the Code. The charge is to be framed 
and explained to the accused under s. 210, 
He is then to be required to give his list 
of defence witnesses (s. 211), the Magistrate 
being given a discretion to accept a further 
list at a subsequent time. The Magistrate 
is given a discretion to summon and 
examine any of the defence witnesses and 
on doing so, he may cancel the charge and 
discharge the accused if he is satified that 
there are no sufficient grounds for commit- 
ment (s. 218), otherwise he makes an order 
committing the accused for trial [s. 213 (1)]. 
It is not of course obligatory on the Magis» 
trate to examine defence witnesses with a 
view to reconsidering the necessity for the 
charge and for a commitment; but it is 
undoubtedly the Magistrate’s duty to see 
to the obtaining of the list of defence wit- 
nesses, Ifthe accused are not ready with 
their list of witnesses at the date of com- 
mitment it is convenient for the Magistrate 
to fix a day perhaps a fortnight hence up 
to which the list of witnesses will be 
received so as to prevent the matter escap- 
ing the notice of the accused or their legal 
advisere. 

Turning back to the facts of this case, 
J have pointed out above that at the outset 
of the trial amendments and additions 
were made to the charges. When such 
amendments are made after the commences 
ment of the trial, the prosecutor and the 
accused have the right not only to recall 
and resummon any witness who may have 
been examined but also to call any further 
witnesses who the Court may think to be 
material. A request to summon a fresh 
witness under this section can, it seems, 
only be refused on the ground that the 
evidence of the witness is not thought by 
the Court to be material. Had the accused 
after the amendment of the charges made 
a fresh application or renewed their appli- 
cation to the learned Judge to have defence 
witnesses summoned, such application could 
hardly be resisted, but in fact at the trial 
itself no such application was made and I 
think it must be taken that the wish on 
the part of the accused to have those wite 
nesses summoned was abandoned. It is 
well known that in Sessions trials defence 
witnesses though they may be in attendance 
are very seldom in fact examined. That 
being so, in the present case, I am not 
prepared to hold that there was prejudice 
caused to the accused by the procedure 
followed or by the exercise of his discretion 


EN 
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by the Sessions Judge, although I may feel 
that I should perhaps myself have acted 
differently. 

It remains to consider the case of the 
individual appellants which turned on the 
question whether each of them is sufficiently 
identified by the prosecution witnesses who 
have deposed to his presence and to the 
part played by him. The task of examining 
‘the cases ofindividual accused is facilitated 
by the care with which the learned Judge 
has set forth in detail the particulars of the 
evidence against each accused person. As 
against several of the accused the evidence 
on the face of the judgment is so volu- 
minous and overwhelming that little if any» 
thirgcan be said against the conviction in 
the argument. I shall therefore think it 
sufficient to deal with the cases of those 
accused whcse cases have been particularly 
pressed on our attention as cases in which 
the identification was insufficient or unreli- 
able. In the case of accused No. 2 Manik 
Bind, this accused is a servant of Musabru 
and is identified by Sarobar, Mahabir, 
Bhothri, Pardip and Naurangi, It is said 
that Pardip was not present throughout and 
is not a very reliable witness, that Bhothri 
had made some mistakes in identifying 
certain other accused and that when Bhothri 
states that this accused was the assailant 
of both Jnumek and Biranchi there is pro- 
bably a mistake because Jhumak and 
Biranchi were attacked at places at some 
distance from each other. The attacks on 
Jhumak and Biranchi however according to 
the evidence were not quite simultaneous 
and as the Sessions Judge says it was 
possible that this accused took part in 
killing both these men. On the whole, I 
would accept the finding of the Sessions 
Judge as correct in the case of this man. 
The next case stressed on our attention 
is that of Jethu Bind, accused No, 4. This 
man is aged 30 and is the son of Puran 
Bind. The witnesses who have identified 
him are Sarobar, Mahabir, Pradip and 
Bhothri and he is said to have attacked 
Anandi with a bhala. The Sessions Judge 
discarded the identification of this accused 
by Bhothrion the ground that the witness 
had identified Raghu as Jethu in the com- 
mitting Oourt; but as regards the other 
three witnesses he considers their identi- 
fication to be quite sufficient. I am in 
agreement with that finding and would 
affirm Jethu's conviction. Then there are two 
brothers, accused No. 6 Sadha Bind, aged 
€0, and accused No, 7 Madho, aged 65 or 
70. Inthe case of both these there are a 
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considerable number of identifying wit- 


nesses. Sadho is identified by Barobar, 
Makabir, Pardip, Naurangi, Kunjbihari, 
Bhothri, Musan, Ramgati and Thakur, 


There was some mistake in the commite 
ting Oourt where the two witnesses Kunj- 
bihari and Musan picked out Sadho but 
called him Madho. Oae of the witnesses 
who identified the accused in the com- 
mitting Magistrate's Court, a Thakur, failed 
toidentify him at the trial. Nevertheless 
there remains the identification of these 
accased by five witnesses. His brother 
Madho was identified by Sarobar, Mahabir, 
Kunjbihari, Bhothri, Musan, Ramgati and 
Thakur, but the identiication by three of 
these witnesses was open to comment. Kunj. 
bihari and Musan had pointed out this 
accused but named him as Sadho in the 
committing Magistrate’s Court. Thakur had 
failed to identify this accused in the Ses- 
sions Oourt; but there remain four identi- 
fying witnesses against whose ideatifisza- 
tion little can be said. On this state of 
the evidence, Iam disposed to agree with 
the Sessions Judge that both Sadho and 
Madho have been correctly identified and 
proved to have taken part in the riot. 
Another accused whose case has been 
brought to our notice is Bhagirath, accus» 
ed No. 12, aged 32, There are four identify- 
ing witnesses, namely, Sarobar, Mahabir, 
Bhothri and Ramgati. Comment was made 
in argument that Kunjbihari made a 
mistake in identifying this accused by 
calling him Sitaram; but as Kunjbihari 
is not one of the identifying witnesses on 
whose evidence the Sessions Judge has 
relied in the case of thie accused, that does 
not shake the validity of the Sessions Judge's 
conclusion regarding him which I would 
accept as correct. Kutai, accused No. 13, 
whose age is given by the Magistrate as 
40, and by the Sessions Judge as 32, is a 
brother of Raghu who was acquitted. In 
the case of this accused there is the evi- 
dence of Sarobar, Mahabir, Bhothri and 
Naurangi. As to his presence and partis 
cipation Naurangi was regarded by the 
Sessions Judge as a witness of very doubt- 
fulvalue and Bhothri has in the course of 
his evidence made some mistakes in the 
committing Magistrate's Oourt and in the 
Sessions Courts as to the identification of 
certain other accused. We do not however 
think that the identification of this accused 
is thereby rendered uncertain and uurea 
liable and I would affirm his conviction, 
Jagdeo, aged about 25 or 3U, has been 
identified by Sarobar, Mahabir and Bhothri 
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and is named in the first information, I 
agree with the Sessions Judge in accept- 
ing this evidence as sufficient. Karu, 
accused No. 18, is an elderly man, Two 
of his sens, Doman and Jhakeu, have 
been acquitted in consequence of insufficient 
identification, Karu himself was identifi- 
ed by Sarobar, Pardip, Kunjbihari, Bhotbri 
and Musan, and I agree with the Sessions 
Judge that this identification is sufficient. 
The case of Damodar Misser was pressed 
on us principally on the ground of bis age 
which is stated to be 94. Damodar had 
been a leading figure in the Jitigations 
and disputes in the past and all four asses= 
sors were of opinion that he was not guilty 
and should be acqnitted, The direct evi- 
dence against him however appears to be 
overwhelming. He is identified by Sarobar, 
Mahabir, Pardip, Naurangi, Bhothri, Jatoo, 
Musan, Gobind and Ramgati and this 
identification remains overwhelming after 
discarding as the Sessions Judge has done 
the evidence of Naurangi. We cannot see 
our way to rejecting this great volume 
cf testimony in bis case. Bhagwat Ojha, 
aged 38,is the son-in-law of Damodar and 
looks after his affairs, Against him the 
identifying witnesses are Surobar, Mahahir, 
Pardip, Bhotri, Jatoo and Rabgati. This 
accused is said to have been spoken to 
by Pardip whom he struck with a lathi. 
There seems little reason to doubt his 
participation in the riot and I would accept 
as correct the finding of the Sessions Judge 
regarding him. Then there is the case of 
Magha Dhantvk, accused No, 22. The wit- 
nesses identifying him are not so numerous 
asin the case of other accused and he is 
not named in the first information report. 
The identifying witnesses are Mahabir, 
Pardip and Bhothri and their evidence 
regarding him is that he was armed with 
a barchha and took part in tke assault 
“on Anardi. This accused is a servant of 
accused Musehru, the ringleader of the whole 
party. He was found at Musahra’s house 
on the night of the occurrence and the 
statements of musabru and Maghu in their 
examination at the trial appear to proceed 
on the assumption that this accused was 
present at the riot though of course the 
nature of the riot is represented differently 
asan attack by the prosecution party on 
the accused’s party. The Sessions Judge 
in the circumstances was justified in accept- 
ing and acting on the evidence against 
this accused. As regards the others, the 
identification cannot be said to be insuffi- 
cien, in the case of any of them; and I 
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would therefore accept the findings of the- 
Sessions Judge as to the participation of 
the individual accused. 

It is finally suggested that the convictions 
under s. 302 read with s. 149 should not 
be supported in the case of those accused: 
who were armed not with deadly weapons 
but only with lathis as in their case it can 
hardly be said to be established thet they 
took part in the riot knowing that murder 
was likely to be committed in the prosecu- 
tion of the common object of the unlawful 
assembly. That is an argument which of 
course is to be considered with reference 
to the facts of each case and in the present 
instance ĮI do not feel myself able to 
accede to it because the number of per- 
sons armed with deadly weapons was so 
considerable that those who carried lathis 
must have had good reason to believe that 
the deadly weapons were likely to be used 
with deadly effect. The fact that the attacks 
inflicted did not stop at one victim but 
that three persons were killed, that of 
those persons Anandi had 25 injuries, 
Jhumak had 13 and Biranchi 27 makes it 
impossible ta hold that the intentions of 
the assembly asa whole were comparatively 
peaceful and were exceeded by merely 
one or two members. I would dismiss the 
appeal. 


Chatterji, J—I agree. 
5. Appeal dismissed. 


——— 


ALLAHABAD HIGH COURT 
Second Appeal No. 961 of 1937 
April 18, 1940 
CoLLister, J. 
B. BINDRABAN KATIAR—Dgrenpant— 
APPELLANT 
versus 

GANGA RAM—PF.LaAintirr—ResPonDENT. 

U. P. Tenancy Act (XVII of 1939), 9. 2986—“ Suit " 
does not include appeal—Agra Tenancy Act (III of 
1926), s, 271—-Suit for arrears of rent—Defendant 
pleading that he came into possession as proprietor 
and that he was holding plot as khudkasht—Jssue, 
if raises question of proprietary right. | 

It is always necessary to exercise caution in ap- 
plying the analogy of a provision in any particular 
Act to another Acteof an entirely different charac- 
ter. When the Legislature employa any particular 
word, that word must be read in its literal and 
technical sense unless the contrary intention ap- 
pears or can reasonably be inferred. Consequently 
in s. 298, U. P. Ten. Act the word “ suit” means 
suit and nothing else, It doesnot include appeal. 

Where in asuit for arrears of rent the defendant 
pleads that he came into possession of the holding 
not in the capacity ofa tenant bub in the capacity 
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of a proprietor and it ia contended that he is hold- 
ing. the plot as his khudkasht, the issue does not 
raise a question of proprietary right, and no issue, 
therefore, ought to be referred to the Oivil Court. 
113 Ind, Oas. 755 (1), relied on. 


S. A. from the decision of the District 
Judge, Farrukhabad, dated July 6, 1937. 


Mr. R. C. Ghatak, for the Appellant. 
Mre Babu Ram Avasthi, for the Respondent. 


Judgment.—This is a defendant’s appeal 
under s. 246, Agra Ten. Act, (Act III of 1926). 
The suit was for arrears of rent for the 
years 1338 to 1341 Fasli in respect to plot 
No, 599 in Patti No. 8 of a certain village, 
It appears that there was a private division 
of plots in this patti under a registered 
instrument between the co-sharers, a8 a 
result of which the plot in dispute fell to 
a cosharer named Parmeshwari Dayal. In 
1915 a lady named Mst, Savitri purchased 
the’ proprietary rights of Parmeshwari 
Dayal, and in the following year she exe- 
cuted a deed of waqf in favour of the 
Pathshala Trust Oommittee. On August 
10, 1921, which was the Fasli year 1329, 
the Pathshala Trust Committee executed 
a deed of lease in favour of the defendant 
for a hundred years at arental of Rs. 50 
per annum. At that time a co-sharer 
named Radha Kishen was in cultivatory 
possession of this plot as a tenant, and it 
was stipulated in the deed of lease that 
the lease should come into effect when 
Radha Kishen was ejected. In 1331 Fasli 
the defendant's name was entered against 
this plot for the first time; but in 1334 Fasli 
a persin named Ram Dayal was recorded 
as tenant, and this entry continued until 
1838 Fasli, in which year the defendant was 
shown as being in adverse possession of the 
holding, And this entry has continued 
ever since. Meanwhile, on January 24, 1930 
which was the Fasli year 1337, the Pathshala 
Trust Committee had executed a itheka 
of its proprietary rights in favour of the 
plaintiff-respondent, and the latter instituted 
the suit out of which this appeal has 
arisen against the defendant-appellant for 
arrears of rent, treating him asa tenant 
we the deed of lease dated August 10, 

The defence was that this deed of lease 
was never effectuated fér the reason that 
Radha Kishen remained in possession and 
was not ejected, and it was pleaded that 
the defendant came into possession of the 
holding for the first timein 1340 Fasli and 
„that he did so in the capacity of a proprie- 
tor and not in capacity of a tenant, It 
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was contended that the defendant was 
holding the plot in disputeashis khudkasht 
and that the plaintiff's only remedy against 
him was to institute a suit for profits, 
Although there was no controversy 4s 
regards the defendant’s proprietary interest 
in the plot in suit as a cc-sharer of the 
patti, the trial Court remitted an issue 
under s. 271, Ten. Act, to the Civil Oourt 
as to whether the defendant was the tenant 
or the proprietor of the holding in suit, 
The learned Munsif found that he was a 
proprietor and not a tenant of this plot, 
and thereafter the Assistant Collector 
proceeded to dismiss the suit. There was 
an appeal to the Oollector by the plaintiff, 
and the defendant filed a cross-objection 
in which he challenged the Collector's juris- 
diction on the ground that there was a 
question of proprietary title between the 
parties. The Oollector repelled the plea of 
want of jurisdiction and found that the 
defendant was atenant of the plaintiff. He 
accordingly allowed the appeal and decreed 
the suit. From that decision there was an 
appeal to the District Judge under s3. 213 
of the Act, but the learned Judge hald 
that no appeal lay to his Court for the 
reason that no question of proprietary right 
was in issue between the parties in the 
trial Court and in the first Appellate OQourt. 
The learned Judge accordingly dirested 
that the memorandum of appeal be return- 


ed to the defendant-appellant “for pre- 
sentation to the proper Oourt.” 
Learned Counsel for the defendant-ap- 


pellant pleads that a question of proprietary 
Tight was in fact in issue between the 
patties and that tke view taken by the 
learned Judge of the lower Appellate Court 
is erroneous, Section 271, el. (1) of Act IH 
of 1926 provides that ‘if...in any suit or 
application filed in a Revenue Court against 
a person alleged to be the plaintiff's tenant 
or under s. 44 the defendant pleads that 
he is not a tenant but has a proprietary 
right in the land,” the Revenue Oourt 
shall frame an issue on the question of 
proprietary title—unless such question has 
already been decided by a Court of com- 
petent jurisdiction—and shall submit the 
record to the competent Oivil Court for the 
decision of that issue. Expla. II to this sece 
tion provides as follows: 

“A question of proprietary right does not in- 
clude the question whether land in the actual 
possession of a proprietor thereof is held by such. 
proprietor as his sir or khudkasht or as a tenant 
or sub-tenant,” 

Learned Counsel for tke defendant ap- 
pellant contends that this explanation is 

s 
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coly applicable in a suit for profits, but I 
am unable to accept this contention. In 
Net Ram v. Har Govind (1), certain persons 
‘instituted a suit for ejectment, alleging the 
defendant to be a sub tenant of the holding. 
The defendant pleaded that he was not the 
plaintiff's sub-tenant at all, but that he 
held the land as azamindar and was cul- 
tivating it as his khudkasht. This plea was 
repelled by the trial Oourt and thesuit for 
ejectment was decreed. The defendant 
preferred an appesl to the Commissioner, 
who returned the memorandum of appeal 
for presentation to the District Judge, 
holding that the plea raised by the defendant 
involved a question of proprietary title 
‘and that the appeal therefore lay to the 
District Judge. The District Judge dis- 
agreed with the view of the Commissioner 
and referred the matter to this Court. At 
p. 280* the learned Judges of this Court say: 

“Section 271, Expln, 2 provides: ‘A question of 
proprietary right does not include the question 
whether the land in the actual possession of the 
proprietor thereof is held by such proprietor as his 
sir and khudkasht or as tenant or sub-tenant.’ 
Assuming for the sake of argument thatthe defend- 
dant isa co-sharer in the mahal in which the plot 
No, 1439 is situate and that the land is actually 
under the cultivation of the defendant, his plea 
that the plot is in actual possession in his capa- 
city as a proprietor is clearly not a question of 
proprietary title within the meaning of Expln. 2. 
We are clearly of opinion that the view taken by the 
learned District Judge is correct.” 


This authority disposes of tre defendant's 
plea that a question of proprietary right 
was in issue between tke parties. The 
. defendant was admittedly a co-sharer of 
the patti and as such had a proprietary 
interest in the plot in suit; and the cnly 
question in issue between the parties was 
as regards the nature of his possession, 
‘that is to say, whether he was in possession 
as a tenant of the plaintiff or whether he 
was holding the plot as his khudkasht. 
In view cf Expln. 2 to s. 27lof the Act, 
this issue did not raise a question of 
proprietary right and therefore no issue 
ought to have been referred to the Civil 
‘Court and no appeal lay from the Collector's 
decision to the District Judge under s. 243 
of the Act. Learned Counsel for the 
defendant-appellant has however raised a 
second plea, which is based on the Explana- 
tion to s. 286, U, P. Ten. Act, (XVII of 1939) 
.and on s, 296 ofthat Act. Explanation 2 to 
s. 286, which is the section corresponding 
with s, 271 of the previous Act, saya: “A 

(1) (1929) A L J 289; 113 Ind. Oas. 755; A I R 1998 
All, 764; 13R D15. 

“*Page of (1929) A.L.d.—[Ed.] 
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question of proprietary right does not include 
the question'whether land is sir or khudkasht.” 
It will be observed thatthe language of 
this Explanation is briefer than and different 
from the language of the Explanation to 
s. 271 of Act III of 1926. Section 296 of Act 
XVII of 1939 enacts as follows: 

“A suit under any of the provisions of the Agra 
Ten, Act, 1926, or the Oudh Rent Act, 1886, which 
is pending at the commencement of this Aat, or a 
decree under any of the provisions of either of these 
Acts, which has not been satisfied in full at such 
commencement, shall be decided or executed, as the 
case may be, in accordance with the corresponding 
provision of this Act and, if there is no such corres- 
ponding provision, the proceedings relating to such suit 
or decree shall be quashed.” 

Learned Counsel for the defendant-appel- 
lant pleads that the word “suit” in this 
section must be deemed to include any 
stage of the litigation, even though it may 
be a proceeding which amounts toa third 
appeal, as in the case which is now before 
me. In this connexion he has referred me 
to certain observations by this Court and 
by the Madras High Court. In Abdul Basit 
v, Ashfaq Husain (2), at p. 213 a learned 
Judge of this Court observed as follows : 

“An appeal means a removal of a cause or suit 
from an inferior to a superior tribunal in order 
that the letter may revise and, if it seems needful, 
reverse or amend the decision of the former. An 
appeal, it must be borne in mind, is a continuation of a 
litigation commenced by a suit,” 

In Atchayya v. Venkata Seetharamachand- 
ra Rao (3), Sundara Avyar, J. at p. 208 said : 

“Tt is quite clear that the Civil P.O. has 
accepted and carried out the well-established 
principle that an appeal is the continuation of the 
proceedings in the original Court, that those pro- 
ceedings are removed tothe Court of Appeal and 
that the proceedings in the Appellate Court are in 
the nature of a re-hearing. In the case of second 
appeals no doubt the High Court does not possess 
plenary powers of dealing with the case and it can- 
not be said in such cases that the cause is re-heard 
in full, but this does not affect the general princi- 
ples regulating the functions of an Appellate Oourt or 
the powers and duties of a Court of first appeal.” 


I agree that an appealis a continuation 
of the original litigation, but it does not 
in the least follow from this that, where the 
Legislature mentions a suit in any particular 
Act, it intended to include appeals as well. 
Learned: Counsel refers to s. 52, T. P, Act, 
in which the pendency of a suit or pro- 
ceeding includes the pendency of any stage 
of the litigation until finality is reached, 
and on the analtgy of this section in the 
T, P. Act he pleads that the word “suit” in 
Act XVII of 1939 must be read as including 
an appeal also. It is always necessary to 

(2) A W N 1908, 211 (213). 


(3) 39 M 195 (208); 18 Ind. Cas, 555; A I R 1915 Mad, 
1223; 24 ML J 112 (F B). 
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exercise caution in applying the analogy 
of a provision in any particular Act to 
another Actof an entirely different character; 
and, moreover, the expression “suit or 
proceeding” in T. P. Act is obviously 
wider than the word “suit” in Act XVII of 
1939, When the Legislature employs any 
particular word, that word must be read in 
its literal and technical sense unless the 
contrary intention appears or can reasonably 
be inferred. No attempt has been made 
to show me that any such contrary intention 
appears in Act XVII of 1939, and I do not 
find any indication of such intention, I 
think that, when the Legislature used. the 
word “suit,” it meant suit and nothing else. 
Suits and appeals are separately dealt with 
in the Act and I have little doub; that, if 
the Legislature had intended that s. 296 
should apply to appeals, it would have 
said so in specific terms, And the reason 
why it did not makes. 296 applicable to 
proceedings which have reached the stage 
of an appeal is, I think, obvious. In my 
opinion there is no force in this plea. If 
the defendant had any right of appeal at 
all, it ley under Act IH of 1926, but for 
reason which I have already given I agree 
with the view of the lower Appellate 
Ocurt that no appeal lay to that Court 
from the appellate decree of the Collector. 
For the reasons given above, this appeal 
fails and is dismissed with costs. Permission 
to appeal under the Letters Patent is 
refused. 
D. Appeal dismissed. 


LAHORE HIGH COURT 
Second Appeal No, 30 of 1940 
March 21, 1940 
BHIDE, J. 

WAS DEV—Dgrenpant—APPELLANT 
versus 
Fem DHERU MAL BAIJ NATH AND 
ANOTHER~~PLAINTIFFS AND OTHERS— 
DeRANDANTS— RESPONDENTS 

Transfer of Property Act (IV of 1882), s. 56— 
Applicability of Act to Punjab—S, 56, applicability — 
Principles of, if apply to auction-purchaser who buya 
in good faith, g 

The T. P. Act, is not in force in the Punjab but the 
principles of the Act can atone be held to be ap- 
plicable in this province. 

Although s. 56, T. P, Act, applies only to the case 
of voluntary transfers the equitable principle of the 
section applies even to an auction-purchaser who 
buys property in good faith. Rodh Mal v. Ram 
Harakh (3), relied on. 


S. A. from the decree of the District 
Judge, Jullundur, dated October 5, 1939. 
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Mr. Bhagat Ram, for the Appellant. 

Mr, Achhru Ram, for the Respondents 
(Plaintiffs). 

dJudgment.—The facts giving rise to this 
appeal are briefly as follows: Kharaiti Ram, 
defendant No. 1, borrowed Rs. 1,000 from 
the Punjab Oo-operative Bank at Jullundur 
and deposited certain title deeds of his pro- 
perty, namely one shop (described as ‘Dohe 
atta’) and a house, by way ofequitable mort= 
gage. The plaintiff firm Dhera Mal-Baij 
Nath stood surety for the loan, Thereafter 
the Bank gave notice to the plaintiffs and de- 
fendant Kharaiti Ram demanding payment, 
and the debt was paid by the plaintiffs. Sub- 
sequently the Bank transferred to the plain- 
tiffs the pro-note as well as the title deeds 
deposited with them duly endorsed in favour 
of the plaintiffs. In ths meantime, in ex:- 
cution of a money decree obtained by one. 
Lajpat Rai against Kharaiti Ram, the shop 
(which had been mortgaged in favour of the 
Punjab Oo-operative Bank and tha morie 
gagee rights in which were later on trans- 
ferred to the plaintiff firm, as stated above) 
was sold and was purchased by Moti Ram 
father of Was Dev, defendant No. 3, on 
April 22,1935. Oa July 9, 1937 the plaintiff 
firm instituted the present suit for recovery 
of Rs. 1372-9-0 against Kharaiti Ram and 
Was Dev, adding the Punjab Oo-operative 
Bank asa pro forma defendant. Ths claim 
was contested by Kharaiti Ram and Was 
Dev on various pleas. Ultimately Kbaraiti 
Ram entered into & compromise with the 
plaintiff firm waiving his pleas and agree» 
ing to a decree being passed in favour of 
the plaintiff firm on condition that the 
plaintiff firm shall first prozeed in execution 
against the shop. The issues, so far as they 
related to Was Dev, were desided against 
him and a decree was passed eventually in 
the plaintiffs’ favour, directing the sale of 
the mortgaged property with the condition 
that the shop should be sold first to satisfy 
the plaintiff's claim andif any balance ree 
mained after the sale of the shop the house 
was also to be sold for payment thereof. 
From this decision an appeal was preferred 
to the District Judge, 

The only point argued before the learned 
District Judge was that according to the 
principle of s. 54, T. P. Act, the house and 
not the shop should be sold first in order to 
satisfy the plaintiffs’ claim. Tae learned 
District Judge held that the’ principle of 
8. 06 was noi applicable as the shop had 
been purchesed by Moti Ram in aa auction 
sale. He therefore affirmed the decision of 
the trial Court and digmissed the,appeal. 
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A second appeal has now been preferred to 
this Court by Was Dev. The learned Coun- 
sel for the appellant first tried to argue that 
the plaintiffs had not proved that the equi- 
table mortgage in favour of the Bank was 
duly transferred in their favour and that 
only the pro-note had been transferred to 
the plaintiffs; but no such plea appears to 
have been taken in the Court below and the 
point was not even raised in the grounds of 
appeal before the learned District Judge. 
Io the circumstances, I see no reason to 
allow this point being taken up at the stage 
of second appeal. Asregards the question 
‘of the applicability of s. 56, T. P. Act, it is 
‘true that the Act is not in force in this pro» 
vince but the principles of the Act can alone 
be held to be applicable in this province, 
According to the wording of s. 56, T, P. Act, 
it would appear that the section only ape 
plies when a person who is the owner of two 
-or more properties, mortgages them to one 
person and then sells one or more of the 
properties to another person. According to 
‘its wording. the section would seem to apply 
only to the case of voluntary transfers, and 
it has been held by the Allahabad High 
Court that the section does not apply to 
auction-sales in execution of decrees: see 
Naubat Lai v. Mahadeo Prasad (1) and 
ae Shankar Prasad v. Ghulam Husain 
(2). 
The learned Counsel for the appellant, 
however, contended that although the sec- 
‘tion way not apply in terms to the facts of 
the present case, the equitable principle of 
the section should be held to be applicable 
even to an auction: purchaser who buys pro- 
perty in good faith. In support of this con- 
tention the learned Counsel has relied on 
Rodh Mal v, Ram Barakn (3). The facts 
of that case appear to be similar to those of 
the present case. Section 56, T. P. Act, was 
not considered in that case: but after consi» 
dering the provisions of s.&1 of the Act, it 
was held that the principles applicable to 
a puisne encumbrancer in the marshaliing 
of securities should be applied to a bona fide 
purchaser for value without notice. In the 
present instance there is nothing to show 
that the shop in question was not purchased 
by Moti Ram in good faith. The mortgage 
charge was not notified at the time of the 
auction-sale and he had no notice of it. The 
only argument on which the learned Ooun- 
sel for the respondenta relied was thata 


(1) 51 A 606; 116 Ind. Oas. 297; AIR 1929 All, 309; 
(1929) A L J 419; Ind. Rul, (1929) AlL 553. 

(2) 43 A 589; 63 Ind. Oas, 209; A I R 1921 All, 323; 
19'A L J 684. 
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purchaser at an auction-sale only gets the 
right, title or interest of the judgment-dab- 
tor. But even if this be so, I do not see why 
the principle laid down in Rodh Mal v. Ram 
Harakh (3) should not be applied on equi: 
table grounds in the present case, when it 
appears that the shop was purchased in 
good faith by Moti Ram. The compromise 
between Kharaiti Ram and the plairtifts 
to the effect that the shop should be pror 
ceeded against first in execution appears to 
be collusive and was evidently made with 
intent to benefit Kharaiti Ram at the ex- 
pense of Was Dev, The learned Counsel 
for the respondents himself conceded that 
Was Dev would be entitled to contribution 
from Kharaiti Ram according tothe prins 
ciple laid down in s. 82, T. P. Act, 
In the circumstances. I do not see why 
he should not be allowed the benefit 
of the principle of marshalling at this 
stage instead of being driven to the necese 
sity for instituting a suit for contribution 
after the sale of the shop. Following the 
principls laid down in Rodh Malv, Ram 
Harakh (3). I accept the appeal and modify 
the decrees of the Courts below to the extent 
of directing that out of the mortgage 
property the house should be sold firat and 
if the proceeds are not found sufficient to 
satisfy the plaintiffs’ claim, then the shop 
should be sold for the payment of the 
balance. In view of all the circumstances 
I leave the parties to bear their costs 
throughout. ; 

S. Appeal accepted. 

(3) 7 A711; A W N 1385, 198, 





MADRAS HIGH COURT 
Criminal Revision Case No. 158 of 1940 


an 
Criminal Revision Petition No. 150 of 1940 
February 22, 1940 
LAKSHMANA Rao, J. 
ANNAPURNI AMMAL—AcovsEp— 
PETITIONER 
versus 
EMPEROR—RgEsponpant 

Madras Prohibition Act (X of 1937), s. 4 (1) (a) 
—Ignorance onthe part of accused as tolaw is no 
excuse—Criminal trial. 

The ignorance of thé petitioner as to the law is 
no excuse for interferences with her conviction under 
s. 4(1) (a) of the Mad. Prohibition Act. 

Messrs, A. Nagarajan and A: Viswana- 
than, for the Petitioner. 

The Public Prosecutor, for the Orowa. 

Or. R. O. and Or, R. P. under ss, 435 and 
439 of the Criminal P. O. 1893, praying the 


4 


` 
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High Court to revise the order of the Court 
of the Sub-Divisional Magistrate of Vellore 
in O. A. No. 6 of 1940 preferred against the 
order of the Court of the Second. Class 
Magistrate Vellore in ©. GC. No. 42 of 1940. 
Order.—The ignorance of the petitioner 
is no excuse and there is no ground for 
interference with her conviction under s. 4 
(1) (a) of the Mad. Prohibition Act, But the 
fine is excessive and it is reduced to Rs, 10. 
‘Otherwise this petition is dismissed. 


Neb. Petition dismissed. 


RANGOON HIGH COURT 
First Appeal No. 115 of 1939 
January 19, 1940 
Mya Bu anp Moszty, JJ. 
Mes, D. MUNROE— APPELLANT 
` veETBUS 
De. J, D. RODRIGUES, BEIR TO ESTATE oF 
Mes. NITA LILLIAN RODRIGUES anp 
OTHERS—RESPONDENTS 

Succession Act (XXXIX of 1925), ss, 304, 212~ 

Applicability—S. 301 qualifies s. 212—Suit by mort- 
gagee to recover his debt by sale of mortgaged prop- 
erty in possession of executor de son tort falls under 
s. 304. 
Section 304, Succession Act must qualify s. 212, 
The two provisions of law must be read together, 
Section 304 is a special provision allowing suits by a 
creditor against an executor of his own wrong to the 
extent ofthe assets which may have come to his 
hands. Section 212, hits suits to establish a right 
to a part of the property of an intestate person, 
It begins “No right to any part -.........can be es- 
tablished.” It does not say “No remedy against 
any part of the property, ete,” An unsecured credi- 
tor of course is not seeking to establish any right 
to the property of the deceased but merely to 
have his debt paid out of it. The holder of a 
mortgage security, stands on the same footing; he 
is seeking to have his security declared and to have 
his debt satisfied out of the proceeds of the proper- 
ty mortgaged to him. 

Hence a suit by a mortgagee to establish merely 
his right to recover his debt by sale of the mort- 
gaged property in possession of the executor de son 
tort falls within the purview of s. 304 and is not barred 
by s. 212. 

{Case-law referred to.] 


F. A. against the decree of the Assistant 
A Oourt, Hanthawaddy, dated July 
, 1939. 


Mr. P. K. Basu and C, K. Ray, for the 
Appellant. 

Mr. Joseph, 
and 5. 


Mosely, J—In the suit in tbe trial 
Court, tne plaintif-appellant Mrs. D. Munroe, 
sued defendant-respondent No. 1, Dr. 
Rodrigues, and twelve children of his by 


for Respondents Nos. 1 
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bis deceased wife, Mrs. Rodrigues, who 
died on July 2, 1937. The suit was filed on 
April 22, 1939. The parties are Angloe 
Indian Christians. The suit was by a cro» 
ditor for the administration of the estate 
of Mrs, Rodrigues, The plaint recited that 
she owed the plaintiff over Rs. 10,000 due 
on promissory notes, some of which were 
secured by deposit of title deeds of certain 
property. It was pleaded that defendant 
No. 1 was in possession of all the property 
of the deceased, movable and immovable, 
and was enjoying the rents and profits 
thereof, and had obtained no letters of 
administration, thereby intermeddling with 
the estate. It was said that he had not 
paid the plaintiff her debt nor had paid 
any other of the creditors of the estate. It 
was also said that defendant Ne. 1 himself 
owed the estate Rs. 20,00v. It was prayed 
that an account be taken of the property 
left by the deceased of the rents and 
profits and of the debts due, and that the 
estate be administered under a decree of 
the Court and that the plaintiff be paid 
her due out of the property mortgaged to 
her and, if that was insufficient, out of 


the other properties of the estate. After 
this suit was filed, on May 6, 1939, 
defendant No. 1 applied for letters. 


In defendant No. 1's written statement 
he pleaded that the suit was nob maintainable 
because he had made this application for 
letters of administration, He did not deny 
that he was in possession of allthe property, 
and he admitted thisin the application for 
appointment of a Receiver (Miscellaneous 
Case No. 7 of 1939), Preliminary issues 
were framed on jurisdiction, court-fees and 
misjoinder of causes of action, which were 
decided in favour cf the plaintiff, Another 
preliminary issue was whether the suit was 
maintainable as framed and especially in 
view of the application for letters, The 
learned Assistant District Judge held, very 
shortly, thats. 212, subes. (1), Succession 
Act, was a bar to the suit. This section 
reads : 

“(1) No right to any part of the property of a 
person who has died intestate can be established 


in any Oourt of justice, unless letters of adminis- 
tration have first been granted by a Court of competent 


. jurisdiction.” 


The Court held that the plaintiff could 
sue only the legal representative of the 
deceased for administration of the estate, 
and on this it referred to e. 211, which 
mereiy says that an administrator (i, €., a 
person who had obtained lettera of admin: s- 
tration) is the legal representative of the 
deceased for all purposes and the property 
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Vests in him as such. Before letters of 
administration are granted, there can, of 
course, be legal represtatives of a deceased 
person. Theterm “legal representative” is 
defined in s. 2, sub-s.(11), Civil P. O. 
which reads as follows : 

“(11) legal representative’ means a person who 
in law represents the estate of a deceased person, 
and includes any person who intermeddles with 
the estate of the deceased and where a party sues 
or is sued in a representative character the person 
on whom the estate devolves on the death of tho 
party so suing or sued.” 

The learned Assistant District Judge 
did not refer to any other relevant portion 
cf the Succession Act. Section 303 defines 
the term “executor of his own wrong,” or 
as it is alsocalled “executor de son tort," 
it is as follows : 

“A person who intermeddles with the lestate of 
the deceased, or does any other act which belongs 
to the office of executor, while there is no rightful 
executor or administrator in existence, thereby makes 
himself an executor of his own wrong.” 

Section 304 must qualify s. 212. The 
two provisions of law must be read together. 
Section 304 is a special provision allowing 
suits by acreditor against an executor of 
hisown wrorg to the extent of the assets 
which may have come to his hands. The 
section reads as follows: 

“When a person has so acted as to become an 
executor of his own wrong, he is answerable to the 
rightful] executor or administrator, or to any cre- 
ditor or legatee of the deceased, to the extent of 
the assets which may have come to his hands after 
deducting payments made to the rightful executor or 
administrator and payments’ made in due course of 
administration.” 

Section 304, Succession Act of 1925, 
follows s. 266, Succession Act of 1865, 
but the section was not incorporated in 
the old Probate and Administration Act, and 
that is why rulings on the point, which 
are mainly under the provisions of the 
Probate and Administration Act do not 
mention this section. Section 304 is in ac- 
cordance with the trend of decision in 
England since at least 1842: see Yardely v. 
Arnold (1). One of the leading cases usually 
quoted is Coote v. Whittington (2). On the 
point that in English Law an action by a 
creditor against an executor de son tort will 
lie to the extent of the specific assets he 
has received see pp. 542 and 545*. Atp. 
547* we find it stated as settled law thata 
bill against an executor de son tort for 
general accounts will lie if all the assets 
of the estate are in his hands. A later 


(1) (1842) 174 E R 577. 
(2) (1873) 16 Eq. 534; 42 L J Oh, 846; 29 L T 206; 
21 WR 837. 








*Pages of (1873) 16 Eq.—[Had.) 
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decision, Ambler v. Lindsay (3), gives the 
reason: 

“If... you cannot sue & person as executor de 
son tort, then any person may enter upon and 
take possession of the property of the deceased, and he- 
cannot be sued for doing so." 

This last ruling was followed in an Indian 
case, Amir Dulhin v. Baij Nath Singh (4) at 
pp. 317 and 318, This was a case under 
the Probate Act, but the principle was 
followed, The English Law on the subject 
is well discussed in Parthasarathy Appa 
Rao v. Venkatadri Appa Rao (5), at pp. 
205, 206, 234, 235 ete. It was said there 


. 


= 


that where an executor de son tort takes. - 


possession of all the assets of the estate, 
a suit for a general administration can be 
filed even without joining the legal 
representatives, and in cases where he takes. 
possession of only apartof the assets, he 
can be made accountable for the part he 
actually took possession of without joining - 
the legal representatives, but where ade 
ministration is sought for the entire estate. 
in cases where the executor de son tort has- 
taken possession of only a part, the legal 
representatives would also have to be added. 
Another ruling on the same pointis Shira 
prasad Singh v. Prayagkumari Debee (6),. 
where the question is discussed atp. 727* to 
the same effect as in Parthasarathy Appa 
Rao v. Venkatadri Appa Rao (5), See also- 
Framji Dorabji v. Adarzi -Dorabji (7) at p. 
340 and Rattanbat v. Narayandas Prayagdas 
(8) This last case was also a suit by 
a mortgagee against an executor de son 
tort. It was remarked there that s. 212, 
Succession Act, has no application to a 
suit fo recover a mortgage debt or unsecured 
debt. Fawcett, J. said (p. 7781): 

“The section appears to me to be plainly limited 
to a suit in which a person geeks to establish a. 


right toa part of the property of a deceased intes- 
tate. Such a suit would ordinarily be one to re- 


cover a specfic part of that property, or a suit to. ` 


be paid a certain amount as an heir, or a person 

otherwise entitled to succeed the part of the estate, 

To apply it to all suits where a creditor of the 

deceased intestate seeks to recover his debt from. 
the legal representatives of that deceased would, in ` 
my opinion, be extending it beyond its proper: 
scope.” 


(8) (1878) 3 Oh. D 198; 45 L J Oh, 768; 35 L T 93; 24. 
W R982. 


(4) 21 O 311 (317-318), 

(5) 46 M 190 (205, 206, 234, 235); 70 Ind. Cas. 6885 
A IR 1922 Mad, 465; 43 MLJ 486; (1922) MW N. 
532; 16 L W 369; 31 M L T 221 (F B). 

(6) 61 O 711. 154 Ind. Oas. 479; A IR 1935 Cal. 
39; 7R O 459. 

(7) 18 B 337 (310). 

(8) 51 B771; 104 Ind. Cas. 794; 29 Bom, L R 900; 
A IR 1927 Bom, 474. 

*Page of 61 O.—{Ea.] 

tPage of 51 B.—[{Ed.} 
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I would respectfully agree with these 
remarks. The section hits suits to establish 
a right to a part of the property of an 
intestate person. It begins “No right to 
any part......can be established.” It doas 
not say “No remedy against any part of the 
property, etc.” An unsecured creditor of 
‘course is not seeking to establish any right 
to the property of the deceased but merely 
to have his debt paid out of it. The holder 
of a mortgage security, in my opinion, 
stands on the same footing; he is seeking 
to have his security declared and to have 
his debt satisfied out of the proceeds of the 
property mortgaged to him—I do not think 
that there is anything inconsistent with this 
view in the Full Bench decision that a 
mortgage suit is a land suit under the 
Letters Patent: V. E. R. M. N., C. T. Chettyar 
v, A. R.A. R. R. M. Cheityar Firm (9). It 
follows, then, that the plaintiff's suit for 
general administration could be brought 
on the allegation which she made, that 
defendant No. 1 was an intermeddier in 
possession of the whole ofthe property of 
the deceased, and this appeal must be 
allowed. The case will be remanded to 
the trial Court for hearing, The costs of 
this appeal must be paid by the first and 
only contesting defendant, Advocate’s fee 
ten gold mohurs. The appellant is entitled 
under s. 13, Court Fees Act, to a refund of 
the court-fees on this appeal. I would 
note here that the judgment of the trial 
Court merely dismissed the suit with costs, 
but did not even say to which of the 
defendants or in what proportions those 
costs were to be paid. ‘The decree was 
equally carelessly and thougtlessly drawn 
up, for it gave Rs, 453-80 cosis to the 
contesting defendants Nos. 1 and 5 and 
Re, 465 costs to defendants Nos, 2 and 7, 
who in their written statement had supported 
the plaintiff's case, 

Mya Su, J.—I agree in the order pro- 
posed by my learned brother. In reading 
8. 212 (1), Succession Act, care must be 
taken not to read the phrase “No right to 
any part of the property’ as “No right 
against the estate." In the present suit 
what the plaintif sought to establish was 
merely his right to recover his debt by 
sale of the mortgaged property, The mort- 
gage relied on being a simple mortgage, 
the plaintiff is not in a position either to 
claim possession of the mortgaged property 
or for foreclosure. The present suit falls 
well within the purview of s, 304 of the 


(9) 12 R 370; 151 Ind. Oas, 519; AIR 1934 Rang. 
250; 7 R Rang. 79 (F B} 
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Act, which, as pointed out in Rattanbat v. 
Narayandas Prayagdas (8), at p. 775* should 
be read asa proviso to 8. 212, Defendant 
No, 1 is admittedly in possession of the 
entire estate, but his learned Advocate 
submits that his mere possession of the 
entire estate does not make him an execu- 
tor of his own wrong within’ the meaning 
of s. 303. This point however does not 
arise in this case. The learned Assistant 
District Judge gave his decision as on a 
preliminary issue on the assumption that 
defendant No. 1 was an executor de son 
tort. If tbe pleadings raise an issue as to 
whether defendant No. 1 is an executor 
de son tort or not, then this issue must 
be decided in the course of the trial. 
The order of dismissal of the suit on the 
ground of its non-maintainability cannot 
be sustained. For these reasons, the appeal 
must be allowed and [ agree in the order 
proposed by my learned brother, 


8. Appeal allowed. 
*Page of 51 B.—[Ed.] 





BOMBAY HIGH COURT 
Second Appeal No. 670 of 1938 
February 22, 1940 
Kant J. 
GURUPADAPPA MALLAPPA 
KALASGOND—PLAINTIF®8—APPELLANT 
VETSUS 
BASAPA SHIDAPPA KALAGI— 
DRFENDANT— RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XXXIV, 
r. 4—Formof preliminary decree under r. 4 does 
not contain direction against defendant personally 
to pay amount—Suit by vendee for possession— 
Decree in favour of rendor for balanca of purchase 
price creating charge on property—Whether personal 
decree. 

When a suit is filed to enforce a charge, it is 
treated as oneto enforce a mortgage and the decree 
passed is in the form ofa preliminary decree as 
prescribed by the Code. Under O. XXXIV, r. 4, 
the preliminary decree ehould contain a declaration 
that a certain amount is due and is followed by two 
alternative directions, viz., (l)that if the amount 
is paid within six months, the property should be 
reconveyed, and (2) that if the amount is not paid 
within six months, the property should be sold by 
the Court. There is no direction against the defendant 
personally to pay the amount. 58 Ind, Oas. 377 (2), 
explained. 

Where a decree passed in favour of the vendor 
for unpaid balance of the purchase price, in a suit 
brought by the vendee for posseseion, provided that 
the vendee should pay the money within certain 
time from the date of the decree and then directed 
that on the failure ofthe vendee to do sothe vendor 
should recover the amount by sale of the property 
m = š 

Held, that the decree was nota personal decree 
against the vendee. 138 Ind. Oas, 534 (1), relied on, 
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S. A. against the decision of the District 
Judge, Bijapur, in Appeal No. 65 of 1937. 

Mr. G. R. Madhbhavi, for the Appellant. 

Mr. S. B. Jathar, for the Respondent. 

ducgment.—This is a second appeal 
from the decision of tte District Judge at 
Bijapur. Defendant No. 1 was the vendor and 
the plaintif was the purchaser of an ime- 
movable property. The plaintiff failed to 
pay the balance ofthe purchase price and 
brought this suit for possession. The Oourt 
passed a decree in these terms: 

“The plaintiff should obtain possession of the suit 
property. We decide that there isa charge accord- 
ing to law of defendant No. 1 for Rs. 315 which the 
plaintiff has to pay to him out of the amount of 
sale. We order that the plaintiff do pay to defen- 
dant No.1 Rs, 315 within six months from to-day, If 
the plaintiff fails to pay the moneys (within the 
period mentioned above) as per above order defen- 
dant No. l should pay court-feea on Re. 315 and re- 
cover the said amount by the sale of the property 
in suit”. 

After this decree was passed the property 
was sold toa third party and that transac» 
tion is not liable to be challenged or set 
aside. Therefore, without taking any fur- 
ther steps, defendant Ne. 1 filed a darkhast 
and proceeded to attach another property 
of the plaintiff. The plaintifi’s objection was 
overruled by the executing Ocurt and the 
lower Appellate Court. The plaintiff's con- 
tention is that this decree is a preliminary 
decree and there is no perscna] decree for 
payment against him, The form of this 
decree appears to have been borrowed from 
the words used in Baslingawa v. Chinnava 
(1) The decree there passed was in similar 
terms. On behalf of the appellant it was 
peinted out that although the decree con: 
tained an orcer to pay, a decree siwilarly 
worded and passed in a mortgage suit was 
construed to be a preliminary mortgage 
decree only in Janardan v. Krishnaji (2) 
The decree there passed was in these terms 
(p. 937*): 

“Defendants should pay Rs. 300 each year to the 
plaintif. Plaintiff should bring the same to account 
in the following way ... In this way the defendants 
should pay the whole sum in instalments by paying 
Rs. 300 per year to the plaintiff as above until pay- 
ment of the sum in full. The property in suit should 
remain in the possession of the defendants, Until 
payment of the whole mortgage amount the whole 
of the sum should be a chazge on the mortgaged 
property. In default of the payment of any two 
instalments, the plaintiff should recover the whole 
of the amount then dueincluding all the future in- 
a at by sale of the mortgaged property through 

Ouri e 


" (1) 56.B 556; 138 Ind. Cas. 534; A I R 1932 Bom 
247; 34 Bom L R 427; Ind. Rul, (1932) Bom 405. 

pg Bom LR 953; 58 Ind, Cos, SIT; .A TR 1920 
om e 
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In -discussing the effect of this decree 
Macleod, O. J. stated as follows (p. 957*) : 

I fail to see how this decree differs in any respect 
from an ordinary mortgage decree, which no doubt. 
directs money to be paid by the mortgagor, but 
also directs that in default of payment in the pres- 
cribed manner, or within the prescribed period the 
mortgaged property may be put up for sale”. 

Heaton, J., in a concurring judgment 
stated as follows (p. 9564) : ° 
PRA it seems to me that it does not give any right 
to the decree-holder to proceed against any pro~ 
perty of the judgment-debtor, except that property 
on which the judgment debt is made a charge”. 


In my opinion, this form of passing a. 
preliminary decree is unwarranted by the 
Civil P, C. When a suit is filed to enforce 
a charge, it is treated as one to enforce a. 
mortgage and the decree passed is in the 
form of a preliminary decree as prescribed 
by the Code. Under O. XXXIV, r. 4, the 
preliminary decree should contain a dec» 
laration that a certain amountis due and. 
is followed by two alternative directions, 
viz, (1) that if the amount is paid within 
six months, the property should be recon- 
veyed, and (2) that if the amount is not. 
paid within six months, the property should 
be sold by the Court. It isto be remem» 
bered that according tothe form prescrib- 
ed in the preliminary decree there is no 
direction against the defendant personally 
to pay the amount. The words of Macleod 
O. J. quoted above, which are argued to 
mean that there is an order for personal. 
payment, donot, in my opinion, bear that 
meaning. The learned Chief Justice only 
referred to the alternative form of payment. 
prescribed by O. XXXIV, r. 4. 

Turning to the present decree, in the first 
instance it declares a charge (to which an. 
unpaid vendor is entitled under s. 54 (4). 
(b), T. P. Act); it then provides that the 
plaintiff should pay the money within six 
months from the date of the decree, and 
then proceeds to direct that in the event of: 
the amount not being paid, defendant No.1 
should pay the ccurt-fees on Rs. 315 and. 
recover the amount by sale of the property 
in suit. In terms the decree does not order 
the plaintiff to pay the amount personally 
or give a right to defendant No. 1 to recover: 
the amount otherwise than by a sale of the 
property in suit. To be able todo soa fure 
ther step under O, XXXIV, r. 6, ia required. 
That position is supported by the decision. 
in Raghukul Tilak v. Pitam Singh (3). Have- 
ing regard to the very similar terms of the- 
decree passed in Janardan v. Krishnaji. 


(3) 35 A 901: 130 Ind. Cas, 198; AI R 1931 All 99; 
(1930) A L J 1524; Ind. Rul, {1931) All 246, 
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(2) I think that the lower Courts were wrong 
in considering this decree as a personal 
decree against the plaintiff and permitting 
execution on that footing. The Court's 
duty in the suit was to pass a proper pree 
liminary decree, and the words used in this 
decree are susceptible of that meaning, 
There is no reason to strain the meaning. 
and construe the words used here as a per- 
sonal decree. Having regard to the form 
suggested in Baslingawa v. Chinnava (1) 
and the fact that words used under similar 
circumstances and on the footing that it 
was a mortgage decree have been construed 
to mean that there is no personal decree, 
the contention of the defendants fails. -I 
therefore think that the decision of the lower 
Appellate Court was wrong. I therefore 
allow the appsal, set aside the decree of 
the lower Appellate Court, dismiss the 
darkhast and direct the respondent to pay 
the costs of this appeal, 


8. Appeal allowed. 


——— 


LAHORE HIGH COURT 
Second Appeais Nos, 1547 and 1578 
of 1939 
March 15, 1940 


Burns, J. 
MUNICIPAL COMMITTEE, JAGADHRI 
— DeFRENDANT—APPELLANT 
versus 

JOTI PERSHAD——PLAINTIFF—RESPONDENT 

Punjab Municipal Act (III of 1911), es. 3 (13) (a), 
(b), 175 — Lease of public street by Municipality— 
Lessee allowed to build chabutra thereon — Notice 
under 6, 175 for demolition of same, if can be 
issued, 


Where the Municipal Committee leases out a 
portion of the public street and allows the lesses to 
build achabutra thereon, the site under the chabutra 
ceases to be a portion of -the public street and the 
Municipal Committee has no power to issue notice 
under s. 175, Punjab Municipal Act, for demolishing 
the chabutra, 


8. As. from the decree of the Senior Sub- 
Judge, Ambala, dated July 10, 1939. 


Mr. Achhru Ram, for the Appellant. 
Mr. Shamir Chand, for the Repondent. 


Judgment.—Regular Second Appeals 
Nos. 1547 and 1548 „of 1939 arise out of 
two suits of a similar character any may 
be conveniently disposed of together, The 
suits were for a declaration to the effect 
that the chabuiras in front of plaintiffs’ 
shops were not part of a street and for issue 
of a perpetual injunction tothe defendant 
Municipal Committee restraining it from 
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demolishing the chabutras in pursuance of 
notices issued under s. 175, Punjab Munici- 
pal Act. The trial Court dismissed the suits 
but on appeal the learned Senior Subordi- 
nate Judge has upheld the finding of the 
trial Court about the defendant's owner- 
ship of the site under the chabutras but 
granted an injunction restraining the defen- 
dant from demolishing the chabutras. From 
this decision these appeals have been pre- 
ferred by the defendant Municipal Oom- 
mittee. It is no longer disputed before me 
that the sites oa which the chabutras were 
built by the plaintiffs were public streets 
as defined in the Municipal Act. It was 
however contended that when the Muni- 
cipal Committee decided to allow the 
plaintiffs to build chabutras on a portion 
of the public street and gave the land on 
lease the land ceased to be a portion of the 
public street and therefore the defendant 
Oommittee was not entitled to issue any 
notice under s. 175, Punjab Municipal Act, 
for the demolishing of the chabutras. The 
learned Counsel for the appsllant conceded 
that if the land on which the chabutras were 
built could not be considered to be still a 
portion of the public street, the Municipal 
Ocmmittes had no power to issue notice 
under 8. 175 for the demolishing of the chae 
butras. j i 

The sole point for decision in these ap- 
peals therefore is whether the land under- 
neath the chabutres is still a portion of the 
public street. “Public street” is defined in 
the Municipal Act asa street fulilling cer- 
tain conditions. ‘Street’ is also separately 
defined as follows: 

“Street? shall mean any road, footway, acquare, 
court, alley or passage, ascessible whether perma- 
nently or temporarily, to the public, whether a 
thoroughfare or not; and shall include every 
vacant spaca, notwithstanding that is may be 
private property and partly or wholly obstructed by 
any gate, post, chain or other barrier, if houses, shops 
or other buildings about thereon, and if it is used 
by any persons as a means of access to or from any 
public place or thoroughfare, whether such persons 
be occupier of such buildings or not, but shall not 
include any part of such space which the occupier 
of any such building has a right at all hours to 
prevent all other persons from using as aforesaid ; 
and shall include also the drains and gutters therein 
or on either side and the land, whether covered or not 
by any pavement, verandah, or other erection, up 
to the boundary of any abutting property not ac- 
cessible to the public.” 


The land underneath the chabutra does 
not admittedly fall under the first part of 
the definition and it seems to me that it 
cannot fall under the other two portions of 
the definition as well as the plaintiffs who 
have been given the land on lease are entie 
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tled to exclude the public from use of the 
land under the chabuiras at all hours and 
the land cannot now be -considered to be 
accessible to the public as of right. There is 
no direct authority on the point but after 
considering the definition of ‘street,’ it seems 
to me that the land cannot now be consider- 
ed to be a porticn of the street so long as it 
is held on lease by the plaintiffs. The plain- 
tiffs are of course tenants of the Municipal 
Committee and it is open to it to eject the 
plaintiffs as its lessees according to law. I 
dismiss the appeals but in view of all the 
circumstances, leave the parties to bear 
their costs in this Court. 
D. Appeals dismissed, 





SIND JUDICIAL COMMISSIONER'S 
COURT 


Criminal Reference No. 344 of 1939 
February 6, 1940 
Davis, J. ©. AND WESTON, J. 
EMPEROR— PROSECUTOR 
versus 
SUMAR AND (THERS—RESPONDENTS 
Criminal Procedure Code (Act V of 1888), es. 117, 
117 (3), Chap. VIII—Applicabiltty—Nature of order 
under 3. 117—Temporary order must have direct re- 
lation with proceedings under Chap. VIII—S. 117, 
if applies to offence of perjury—Revision—Emer- 
gency order under s, 117 (3)—Order without legal 
is— interferente th TEV. 
wa ey der s. 117, Criminal P.O., isin the 
nature of an interim order and must be ofa kind 
which could be made in a permanent order in the 
proceedings, The temporary order under s. 117, must 
be capable of direct relation to the application 
under £s. 107,108, 109 and 110 on which the pro- 
ceedings are based and it isnot intended, to apply 
to an offence that has norelation whatever to the 
object of the proceedings under the Oriminal P. O., 
no relation whatever to proceedings under Chap. VIII. 
Section 117 could not, therefore, be said to apply 
an offence of perjury. 
On a case of emergency order; under s.117 (3), 
Criminal P. O., although a Court in revision is not 
in a position, as is the Magistrate, to understand 
the emergency and the necessity for the order and 
will not eubstitute its own opinion for that of the 
Magistrate ; yet the order of the Magistrate must have 
a legal basis though proceedings under Ohap. VIII 
are only of a quasi-judicial nature. The High Court, 
can interfere with the order in revision where the 
order is without legal basis. 


Or. Ref. by the Additional Sessions Judge, 
Hyderabad. 


Mr, Partabrat D. Punwani, Advocate- 
General, for the Crown. 


Davis, J.C.—This is a reference by the 
Additional Sessions Judge, Hyderabad, re- 
commending that we should set aside 
orders passed under 8, 117 (3), Criminal P, O. 


EMPEROR v. SUMAR (SIND) 


19010 


in proceedings under Chap. VIII, Criminal, 
P. O., on the ground that the orders paseed 
by the Magistrate did not comply with tbe 
provisions of sub-s. 3 under which they 
purport to have been made. The learned 
Judge also draws our attention to the fact 
that the Magistrate in bis order has required 
sureties of a particular kind and he ques- 
tions the validity of this order also. But 
this point is not one with which we think 
now it is necessary io deal. 

Sub-s. (3) of s. 117, Oriminal P. O., 
appears to us to provide fora temporary 
order in an emergency but such order must 
have some direct relation to the object 
fcr which the proceedings are taken. An 
order under s. 117, Criminal P. O., is in 
the nature of an interim order and must 
be of a kind which could be made in a 
permanent order in the proceedings. The 
temporary order under s. 117, Criminal P, 
O., must be capable of direct relation 
to the application under ss. 107, 108, 
109 and 110 on which the proceedings are 
based and it is not intended, for instance, 
as the learned Judge, we think, rightly 
points out, to apply to an offence that hag 
no relation whatever to the object of the 
proceedings under the Oriminal P. O., no 
relation whatever to proceedings under 
Ohap. VIII, Criminal P. O. For instance s, 117 
could not be said to apply to an offence re- 
lateng to the adulteration of food or drugs, or, 
as the learned Judge points out to an attempt 
to abet or the abetment of the offence of 
perjury, ‘Offence'is defined in s. 4 (1) (0), 
Criminal P. O., in wide terms, but the 
fact that some limitation is intended upon 
the generality of the words used is shown 
by the inclusion in that definition itself of 
a particular offence under the Oattle Tres- 
pass Act, For instance, under s. 110, 
Criminal P. O, a Magistrate may take 
action when he has information that a per- 
son is by habit a robber, a house: breaker, 
a thief or a forger or that the person 
attempts to commit or abets the commis- 
sion of any offence of kidnapping or abduc- 
tion or offences under certain specified 
sections or habitually commits or attempts 
to commit or abets the commission of 
offences involving a breach of the peace. 
And if the Magistrate has before him 
proceedings unders. 110, Criminal P. O. 
relating to any of the cffences therein 
named, it would, we think, be quite law- 
ful for him under sub-s. (3) of s. 117, Orimi- 
nal P. O., if he records reasons why he 
considers immediate measures necessary 
for the prevention of the commission of 
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any offence to which the proceedings under 
8.110, Criminal P. O,, before him relate, 
to take action under sub-s, (3) and to order 
the suspected person to execute a bond 
Within the provisions of that sub-section, 

But no such case as would attract the 
provisions of sub-s. (3) has been made out 
here. The Magistrate has not recorded his 
reasons in writing. It does not appear 
that the fear of the offence of abetting the 
crime or attempting to sbet the crime of 
perjury which may be said to be covered 
by the words “likely to tamper with the 
prosecution witnesses” is a ‘reason’ or an 
‘offence’ within the meaning of e. 117, 
Criminal P. O., or s. 110, Oriminal P. O., to 
which these proceedings before the Magis- 
trate then related. It is true that sub s. (3) 
of s. 117, Criminal P. O. only requires 
that the Magistrate may, for reasons to be 
recorded in writing if he considers that 
immediate measures are necessary for the 
prevention of breach of the peace and 
so on, require a bond to be executed and it 
may well be urged thata Court in revise 
sion is not in a position, as is the Magis- 
trate, to understand the emergeney and 
the necessity for the order and will not 
substitute its own opinion for that of the 
Magistrate; yet the order of the Magistrate 
must have a legal basis though as we have 
pointed out before, proceedings under this 
Ohapter are only of a quasi-judicial nature. In 
Sahibdino v, Emperor (1) one of the learned 
Judges referring to emergency orders 
under s, 117 (3) said: 

“Tt appears to me that the order made by the 
learned Sub-Divisional Magistrate does not really 
fulfil the requirements of s. 117, sub-s, (3). That 
sub-section made it incumbent on him to state his 
reasons in writing for his opinion that there was 
likely to be a breach of the paace or the commis- 
sion of an offence. It was necessary for him to 
show that he had given proper consideration to 
the evidence: but he merely stated his conclusion 
without statiag the reasons on which it was based, 
All that he said is that he passed the order ‘on ac- 
count of emergency.’ For these reasons we have 
to go to the statement of the Sub-Inspector and 
we do not think it is enough to support the con- 
clusion that there was in fact a state of emergency.” 

We do not think it can be said thatin 
that case the learned Judges substituted 
their opinion for the opinion of the Magis» 
trate as tothe nature of the emergency or 
the necessity of the order because the 
Magistrate in that case had given no rea- 
son for his opinion such as the law requires 
but bas merely stated his conclusion. Bo 
the learned Judges in forming their own 
opinion as to the nature of the emergency 

(1) 21 S L R93; 99 Ind, Oas. 605; AI R 1927 Sind 
148; 28 Or, L J 173. 
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or the necessity of the order refused to 
accept the opinion of the Magistrate, bee 
cause he had not, given any reasons for it. 
We think therefore that it is clear that the 
order passed by the Sub-Divisional Magis- 
trate of Tando under s. 117 (3) Criminal 
P. C., was bad and must be set aside. 
Order accordingly. 


S. Order set aside. 
CALCUTTA HIGH COURT 
Application in Suit No. 796 of 1939 
May 29, 1939 


Sen, J. 
Smt. HEMANGINI DASSEE— 


APPLICANT 
versus 
Smt. SARNALATIKA DASSHE— 
DEFENDANT | 


Evidence Act (I of 1819), 8. 114—Presumption aris- 
ing from certificate of posting. 
here a certificate of posting is put in evidence the 
Court should presume that the letter was posted and 
that it reached its destination unless something is 
shown to the contrary. It is entirely wrong for the 
Oourt to work on the presumption that the certificate 
of posting is a forgery. 


Mr. B. C. Ghosh, for the Applicant. 

Mr. S. M. Bose, for the Opposite Party. 

Messrs. P. C. Ghosh, D. R. Das. and S, K. 
Bose, for the Opposite Party. 


Order.—This 1s an application by the 
plaintiff for an injuction restraining the 
defendants from preventing or hindering 
the plaintiff from acting as a member of 
the Board of Shebaits and restraining them 
from spending any money belonging to the 
debutter estate for the purposes of this 
litigation without the leave of the Court. 
The plaintiff also prays that the defendant 
Smt. Sarnalatika Dassee be restrained 
from acting as a member of the Board 
of Shebaits until the disposal of this suit. 
There was some litigation regarding this 
debutter estate before matters in dispute 
were referred to arbitration and a scheme 
of management was prepared by the arbi- 
trator Mr. S. N., Banerjee, Barrister-at- 
Law. According to that scheme there was 
to be a Board of Shebaits consisting of 
five members selected periodically. Pureuant 
to that scheme there was a selection by 
lot on February 5, 1939,and five persons 
including the petitioner Smt. Hamangini 
Dassee were selected, A sixth name was 
drawn at the selection and it was that of 
Smt. Sarnalatika Dassee. Of these six 
persons, four were present and the y accepted 
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their appointment as members of the Board 
of Shebaits. Under directions from Mr. 6. 
N. Banerjee who presided at this selection 
the Secretary of the outgoing Board was 
directed to notify to Hemangini Dassee that 
she had been selected and to ask her whether 
she accepted the appointment. According 
to the petitioner no communication was sent 
to her at all. She heard later on that she 
had been selected and on March 31, 1939, 
she wrote to the Secretary accepting the 
appointment. She then came to know that 
Smt. Sarnalatika Dassee haa been appoint- 
ed in her place on the allegation that 
she had refused to accept her appointment 
on the Board, Her case is that some of 
the members of the Board conspired and 
deliberately kept back from her the fact 
that she bad been selected and by this 
device got Smt. Sarnalatika Dassee on the 
Board. 

On behalf of the defendants it is cone 
tended that a letter was duly sent to Smit. 
Hemangini Dassee informing her of her 
selection on February 8, 1939, and that a 
certificate of posting was obtained. As 
the Secretary of the Board received no 
reply to this letter he sent a letter to Smt. 
Sarnalatika Dassee asking her whether she 
would accept a position on the Board 
and she replied stating her acceptance. It 
was suggested by learned Counsel on behalf 
of the defendants that this application has 
been engineered by Adhar Lal Mitter snd 
Jiban Krishna Mitter and that Hemangini 
Dassee has really nothing to do with the 
matter. I was told that the lady was 
paralysed and incapable of taking any part 
in the management of the debutter estate, 
At the request of both sides and with their 
consent I visited the place where the lady 
resides and saw her in the presence of 
the attorneys cn both sides. I found her 
to be a very very old lady who was partially 
paralysed. I questioned her and found that 
she was unable to articulate. She could 
just make certain sounds which were 
unintelligible. She was weak and bed-ridden. 


I am inclined to accept the suggestion of _ 


the defendants that this application is really 
not the lady's applicaticn but an application 
by others who are using her for their own 
purposes. 

I see no gcod reason to hold that He- 
manginee Dassee did not receive the letter 
intimating to her that she had been selected? 
There is the certificate of posting. Learned 
Counsel on behalf of the petiticner mene 
tined a case where it was proved that a 
certificate of posting had been forged. That 
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may be so, but it would be entirely wrong 
for me to work on the presumption that the 
certificate of posting was a forgery. On the 
other hand I should presume that the 
letter was posted and that it reached its 
destination unless something is shown to` 
the contrary. There is another circumstance 
which canses me to suspect the story which 
is now being told on behalf of the lady, 
I have not yet been told when and how 
the lady came to know that she had been 
selected, If the letter had not reached her 
she must have come to know about it 
through some other means. She does not 
disclose in any of affidavitshow and when 
she came to have this knowledge. This 
is extremely suspicious, Again, the corres+ 
pondence between the two groups of 
shebaits, who are on the Board, show that 
after the selection and before the letter 
of acceptance dated March 31, had been 
written by Hemangini Dassee a quarrel was 
going on between the two group of shebaits, 
It was in the course of this quarrel that the 
question was raised about the validity of . 
Sarnalatika'’s appointment. I do not wish 
to prejudice the suit. All my remarks are 
based on the materials that are at pree 
sent before me. On these materials I am 
not satisfied about the bona fides of this 
suit or of this application and I am unwill- 
ing to pass any order restraining the pre- 
‘sent members of the Board from functioning. 
It seems to me that the Board is properly 
constituted and I do notthink that I would 
be justified in interfering with the activities 
of the Board. The result is that this appli- 
cation must be dismissed. Costs will be 
costs in the cause. 

The hearing of the suit will be expedited. 
The written statement is to be filed within 
a week from date. Cross orders for discovery 
within a week thereafter. Inspection forth= 
with thereafter. The suit is to be placed on 
the appropriate prospective list a month 


from now. Liberty to apply. The interim 
injunction is dissolved. 
D. Application dismissed, 


pe 


PATNA HIGH COURT 
Second Appeel No, 169 of 1939 
March 8, 1910 
Fazu ALI AND MEREDITH, JJ. 
DWARKA PRASAD—-AppRLLANT 
` Versus 
TRADERS CO-OPERATIVE BANK Lrp., 
- BANKIPUR—RESPONDENT 
Bihar and Orissa Co-operative Societies Act (VI 


1920 


of 1935), ss. 48,51, €3—Words ‘dispute’ and ‘debt’, 
in 8. 48, meanings of—Award made by Registrar— 
Dispute as to judgment-debtor's liability to pay or 
manner of enforcement of payment still existing—~— 
Registrar, if can make second award—S, 51, if 
applies—Second award, when can be made~S. 11, 
Civil Procedure Code (Act V of 1908), applicability 
of,to disputes under Act—Person against whom award 
ís made continuing to be member at time of its execu- 
tion—No question of limitation arises. 

The expression ‘dispute’ has been used ins, 48, 
in @ very special sense. Under this section, a claim 
by a registered society for any debt or demand due 
to itfrom a member or a past member shall bs a 
dispute even in case such debt or demand is admit- 
ted, and the only point at issue is the ability to 
pay or the manner of enforcement cf payment. Thus, 
there might be a dispute under this Act even where 
the claim is admitted. As the word ‘debt’ includes 
decretal debt, there is nothing to prevent the Re- 
giétrar from dealing under s.48 with a dispute be- 
tween the parties as to a decretal debt. According 
to Expl, (1) tos. 48 even where a previous award 
has been given, if there is still a dispute as to 
the judgment-debtor's ability to pay, or the manner 
of enforcement of payment, the Registrar is compe- 
tent to deal with the matter and to make a second 
ora subssquent award in respect of the same debt., 
Section 51 does not apply in such a cage. Section 11 
Oivil P. O., has no application to a dispute arising 
under the Act. The second award can, however, be ob- 
tained only if there isan outstanding claim or debt 
due. Therefore, where the debt has been completely 
extinguished, the Registrar will haveno power to 
make a second award. 168 Ind. Oas. 49 (1), explained 
and distinguished. [p. 537, cols. 1 & 2.] 

Where a person against whom an award is made 
continues to be a memberof the Co-operative Society 
at the time of its execution, no question of limitation 
arises owing to provisions of s. 68. [p. 536, col. 2.) 


Messrs. Mahabir Prasad and Kanhai- 


yaji, for the Appellant. 
Mr, Janak Kishore, for the Respondent. 


Meredith, J.—This is a second appeal 
relating to an order passed in regard to an 
objection petition under s. 47, Civil P. O. 
The facts of the case are that the Traders 
Co operative Bank Ltd. Patna, had lent 
Rs. 1,420 to one Dwarka Prasad, the present 
appellant, In 1931 the Bank obtained an 


award against the appellant and his sure» - 


ties for this debt. The award was made on 
3rd June 1931, by the Assistant Registrar, 
Co-operative Societies, under r.12 (4) of 
the Rules framed by the Local Govt. under 
s. 43 of the former Act Il of 1912. The 
award was for Rs, 1,420 as principal, 
Rs. 73-15-0 as interest and Rs. 73-15-0 as 
penal interest, and provided that future 
interest at the rate of Rg. 10-8-0 per cent, 
per annum together with all costs up to 
the date of realization should be payable, 
In regard to this award Execution Case 
No, 2205 of 1932 was filed in the Oourt of 
of the Second Munsif at Patna, but it was 
dismissed on June 30, 1933, apparently 
for default of the decree-holder. 
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There is nothing before us to show what 
happened between the parties from June 
1933 until January 1938, when, on January 
3, 1935, a second award was passed by 
the Assistant Registrar, this time under the 
new Co-operative Societies Act (VI of 1935). 
This award was for Rs, 2,215-2-0 on account 
of principal and interest. On January 19, 
1938 an execution case was started upon this 
award in the Oourt of the Munsif at Patna, 
and on February 10, 1938, the appellant filed 
petition of objection under s. 47, Civil P. 
C. taking the ground that the second award 
was a complete nullity and could not be 
executed as the Assistant Registrar had 
po jurisdiction to make two awards for one 
and the same debt. This objection succsed- 
ed before the learned Munsif; but on 
appeal the learned Additional District 
Judge, Patna, set aside the Munsil’s order 
and dismiszed the petition of objection. 
Having regard to the provisions of s. 57 (3) 
of the Act of 1935, it is evident that the 
appellant cannot possibly succeed in his 
objection unless he can show that the award 
of the Assisstant Registrar wae wholly 
without jurisdiction. Section 57 (3) is in the 
following terms: 

“No order of the Local Govt. District Judge, 
Registrar, a person appointed to assist the Kegis- 
trar, liquidator or an arbitrator or arbitrators, pur- 
porting to be one, which under any provision of this 
Act is declared to be final, shall be liable to be 
challenged, set aside, modified, revised, or declared 
void in any Court, upon merits or upon any ground 
whatsoever except want of jurisdiction.” 

The award, or rather the order, of the 
Assistant Registrar, with which we are 
concerned in the present case, is an order 
under s. 48 of the Act; and cl, (9) of that 
section provides that : 

“Save as expressly provided in this section, a 
decision of the Registrar under this section, and 
subject tothe orders of the Registrar on appeal or 
review, a decision given in a dispute transferred 
or referred under cl, (b) or cl. (c) of sub-s, (2), shall 
be final.” 

The order is therefore one to which s. 57 
(3) is applicable. It may be mentioned 
that the appellant has made the appeal 
to the Registrar, which is referred to in 
cl. (a) of s. 48, and we understand 
that since the decision of the Courts below 
this appeal has been dismissed by the 
Registrar. The question now for decision is 
whether the order of the Registrar, passed 
on January 3, 193%, was without jurisdiction. 
As I have said, itis an order under s. 48, 
Section 48 (1) provides: g 

“If any dispute touching the businessof a re- 
gistered society (other than a dispute regarding 
disciplinary action taken by the society or its 
managing committee against a paid servant of the 
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society) arises—{a)....... ..(b) between a member, past 
member, persons claiming through a member, past 
member or deceased member or sureties of members, 
past members or deceased members, whether such 
sureties are members or non-members, and the society, 
its managing committee or any officer, agent, or 
servant of the society; or (c)......... (C AERE such 
dispute shall be referred to the Registrar.” 

Then in Expl. (1) it is provided that: 

“A claim by a registered society for any debt or 
demand due to it from a member, past member or 
the nominee, heir or legal representative of a deceased 
member or from sureties of members, past members 
or deceased members, whether such sureties are mem- 
bers or non-members, shall be a dispute touching the 
bueiness of the society within the meaning of this sub- 
section even in case such debt or demand is admit- 
ted and the only point at issue is the ability to pay or 
the manner of enforcement of payment.” ` 

The appellant is still a member of the 
`society in question. Section 51 of the Act 
provides that : 4 

“Orders passed under ss, 44, 48 and 50 shall, in 
addition to any other method of enforcement pro- 
vided under this Act, on application, be enforced 
as follows : When passed by the Registrar, a liqui- 
dator or by an arbitrator or arbitrators, by any Oivil 
Oourt having local jurisdiction in the same manner as 
a decree of such Oourt."” 

‘There is second clause to this section, 
with which we are not here concerned. The 
argument for the appellant is that once the 
Registrar had made the award, the debt 
merged in the decree, and limitation began 
to run under the Lim. Act as in the case of 
a decree. It is argued therefore that before 
the date of the second award, the firet award 
and the claim which had merged in it had 
become time-barred, and so no longer 
enforceable, Therefore there was no dispute 
in existence at the time the second award 
was made, and the Assistant Registrar had 
no jurisdicticn to pass an order under s. 48. 
This argument, in my view, ignores the 
provision of s. 63 of the Act, which are as 
follows: 

“Notwithstanding any of the provisions of the 
Lim. Act, 1908, the period of limitation for debt- 
including interest due to a registered society by a 
member thereof shall be computed from the date on 
which such member dies or ceases to be a member of 
the society.” 

Having regard to the terms of this 
provisions, it seems to me that it cannot 
be said that the debt could have become 
barred by limitation, It is to my mind 
doubtful, having regard to this section, 
whether even the first award itself could 
be said to have become unenforceable. 
But even if that be assumed to be go, it 
cannot be said that the claim no longer 
existed. It will be recalled thats. 51 
uses the words “in addition toany other 
method of enforcement provided under 
this Act; and s, 52 shows that the award 
is not enforceable merely as a decree, but 
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is something more: for s. 52 provides 
inter alia that any sum payable by any 
person or by any registered society, in 
accordance with an order, decision or 
award passed or made under s. 48, shall 
be recoverable as a public demand. in 
any area, in which the Biharand Orissa 
Public Demands Recovery Act, 1914, is 
in force, or ag an arrearof land revegue 
throughout the whole of the Province of 
Bihar and Orissa, and the Registrar or 
other person authorized by him in this 
behalf, shall be deemed to be the person 
to whom such public demand is due or to 
whom such arrear of land revenue is 
payable. I have spoken as if the first 
award is one in regard to whichit could 
be said that it became time-barred if the 
ordinary provisions with regard to limitation 
are applicable; but, actually, there is 
nothing to show that; and, in view of 
the fact that we do not know what 
happened between the parties between 1933 
and 1938, that cannot be assumed, For 
all we know payments may have been made 
in the interval, or there may have been 
acknowledgments. That something occurred: 
is suggested by the fact that the second 
award is for a smaller amount than what . 
would have been due upon the first, | 
after making the full allowance for the 
interest provided. 

However that may be, and whether it 
is to be held that the original award was 
enforceable cr not, there can, in my view, 
be no doubt, having regard to the 
provisions of s. 63, that the claim still 
subsisted. If the claim subsisted and was 
nct acknowledged, there was clearly a 
‘dispute,’ having regard to Expl. 1 tos. 48, 
which I have quoted, and which gives a 
special and extended meaning to the word 
‘dispute. Once it is held that there was 
a dispute subsisting in 1938, I do not 
think it can be said that the Registrar 
or the Assistant Registrar had no jurise 
diction to pass an order under s, 48, 
There is nothing in the Act anywhere 
providing thatthe Registrar shall not have 
jurisdiction to make two awards with 
reference to the same dispute, and it seems 
to me that cases may conceivably arise 
when it would be, advisable for the 
Registrar to make a second award ; as 
for example, where uncertified payments 
have been made which the Registrar 
might be entitled to take into account, 
though the Civil Court could not. There 
is nothing in my view to prevent the 
Registrar in such circumstances giving a 
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second award even if the dispute be 
substantially the same dispute. In a . case 
like the present however the dispute 
inevitably will not be exactly the same. 
Fresh ‘questions will have arisen between 
the parties, as they evidently did in this 
case, and there must be fresh questions 
requiring the Registrar’s decisions, or we 
would not find his award being for a 
lesser sum than would kave been due 
upon the old award, Having regard to 
these circumstances, this, in my opinion, 
cannot possibly be considered a case 
where the award of the Registrar was a 
nullity as being wholly without jurisdiction. 
The appeal must therefore fail and I would 
dismiss it with costs: 

Fazi Ali, J—I agree. It is to be 
remembered that thiscase must be decided 
with reference to some of the peculiar 
provisions of the Bihar and Orissa Co- 
operative Societies Act. Section 63 of this 
Act provides that notwithstanding any of the 
provisions of the Lim, Act, the 
period of limitation for a debt, including 
interest, due toa registered society bya 
member thereof shall be computed from 
the date on which such member dies or 
ceases to be a member of the society. 
As the appellant is still a member of the 
society there is no question of limitation 
in this case. The next provision, which 
may be referredto, is s. 48 of the Act, 
which authorizes the Registrar to make 
an award in cases of disputes. As 
Expl. (1) of this section shows, the expression 
‘dispute’ has been used in this section in 
a Very special sense. Under this section, 
a claim by registered society for any 
debt or demand due to it froma member 
or a past member shall be a dispute 
even in case such debt or demand is 
admitted, and the only point at issue is 
the ability to pay or the manner of enforces 
ment of payment. Thus, there might be a 
dispute under this Act even where the 
claim is admitted. As the word ‘debt? 
must include decreial debt, it appears to 
me that there is nothing to prevent the 
Registrar from dealing under s. 48 with 
a dispute between the parties as to a 
decretal debt. The Explanation shows that 
he may deal with the matter even where 
the only point at issue’ isthe ability to 
pay or the manner of enforcing payment. 
Therefore, even where a previous award 
has been given, if there is still a dispute 
as to the judgment-debtor's ability to 
pay, or the manner of enfercement of 
payment, the Registrar is competent to 
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deal with the matter. The parties before 
us are agreed that though certain provisions 
of the Givil P. O. have been made 
applicable under special sections, there is 
no section of the Act which.makes s. 11, Civil 
P. ©., applicable to a dispute arising 
under this Act. Therefore, in my opinion, it 
cannot be said that if the Registrar has 
already made an award in respect of a 
debt, he canin no case make a second 
or a subsequent award in respect of the 
same debt. 

Reference was made in the course of 
the argument to s. 51 of the Act. But 
s, 51 merely states that orders passed by 
the Registrar under s. 48 shall be enforced: 
in the same msnner as a decreeof such 
Court. This section does not help the 
appellant, because there is no ‘question in 
this case as to the manner of enforcement 
of the award. In fact, the respondent is 
trying to enforce the award as a decree- 
of the Oourt, The real question is whether 
a second award may be obtained in. 
circumstances like those of the present 
case in respect of the same subject-matter. 
That is not enforcement of an award but 
a different matter. As I have already 
stated, if s. 11, Civil P, C., is not applicable, 
the Act does not bar a subsequent award.. 
It is however to be remembered that a 
segond award can be obtained only if 
there is an outstanding claim or debt 
due. Therefore, where the debt has been 
completely extinguished I doubt whether 
the Registrar will have power to make 
a second award. This, in my opinion, 
is sufficient to explain the decision in 
Anjuman Dehi v. Kehar Singh (1), which 
is relied on by the appellant. In that 
case there was a previous adjudication 
that the debt had become time-barred, 
The points raised on behalfof the appellant 
completely fail and the appeal must be 
dismissed with costs. 


8, Appeal dismissed. 


(1) A I R1936 Lab, 901; 168 Ind. Oas. 49; 38 PLR 
1113; I L R (1937) Lah. 92; 9 R L587. 
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frm adjudged insolvent: and certain person held not 
partner—Decision, whether res judicata against non- 
petitioning creditor — Insolvency—Official Assignee, 
if represents creditors for all purposes—Evidence 
‘Act (1 of 1872), s. 41—Ineolvency Court refusing to 
adjudicate person insolvent on ground that he was 
not partner of insolvent firm, whether judgment in 
Tem, 

Section 11, Civil P. O , is not exhaustive regarding 
the principle of res judicata and the plea of res 
judicata may successfully be raised in circumstances 
which do not fall within the purview of the 
section. Such a plea can be supported on the general 
principle of law that there must be an end to 
litigation, But an element essential to the success 
of sucha plea is thatthe matter must have been 
in controversy between the same parties or between 
parties under which the present parties claim. Where 
therefore onthe application of certain creditors a 
firm was adjudicated insolvent and a certain 
person was held not a partner of the insolvent 
firm, the decision is not res judicata against a 
creditor who was not a petitioning creditor in the 
-insolvency proceeding. [p. 539, col. 1.] 

The Official Assignee does not represent the 
.creditorsfor all purposes in insolvency proceedings. 
In many respects his interest and that ofa creditor 
‘may be in conflict [p. 539, col. 2.] 

A declaration of a legal right isa different- -thing 

from a declaration of a legal character. The word 
“character” means status, it is something more 
than a mere right. The declaration of a person's 
right operates as against a particular person or 
group of persons against whom the right is claimed; 
whereas a man’s status is something which defines 
his position not in relation to any particular person 
or group of persong butin relation to the rest of the 
‘world; hie statue distinguishes him from the rest 
. ofthe world. Tosay thats person is not a partner 
of a firm is not to declare his status or legal 
character, it is merely to declare his position with 
respect tothe particular firm. Therefore an order 
of an Insolvency Court refusing to adjudicate a 
person insolvent, on the ground that he was not a 
member of a firm which had been declared insolvent 
is not a final order which conferred upon or took 
away from him any legal character within the 
-meaning of s. 41 of the Evi. Act and hence is 
not a judgment in rem. 83 Ind. Oas. 174 (4), 131 
Ind. Cas. 817 (5), relied on, [p. 540, col. 1.] 


Messrs. S. M. Bose and M, N. Ghosh, for 
‘the Plaintiff. i 


Mr. N. C. Chatterjee, for the Defendents. 


_ Order.—This is an application by the 
Punjab National Bank which has obtained 
a decree against a firm Balikram Kissen- 
‘chand for leave to execute the decree against 
Beharilal Jhamb on the footing that he 
is a partner ofthe firm. Beharilal opposes 
the application on various grounds, 
When the matter came up for hearing two 
‘preliminary objections were taken on his 
behalf as to the maintainablity of the 
-application. First it was contended that 
the application is barred by thé principle 
of res judicata by reason of a previous 
‘decision of this Court in its insolvency 
jurisdiction and that it is also barred ‘by 
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reason of that decision being a judgment 
in rem. The second objection is raised 
in the following manner, The suit out 
of which the application arises was institut- 
ed in accordance with the provisions laid 
down in O. XXX, Civil P. O., against 
Balikram Kissenchand in its firm name. 
Relying on the decision of this QOourt in 
Lalchand Anonmal v. M.C. Boid & Co, (1) 
and In re Gobindlal Mohata (2) St is 
Pointed out that the procedure laid down 
in O. XXX, Civil P. O., applies only to 
a contractual partnership and has no ap- 
plication to a Hindu joint family business. 
Then it is contended that as Balikram 
Kissenchand is not a contractual partner- 
ship but a Hindu joint family business, 
Beharilal, even if he be a member of this 
joint family firm, cannot be proceeded 
against in execution as if he were a 
partner of a contractual firm. 

I shall deal with the second objection 
first. In order to succeed, the respondent 
must establish tbat Balikram Kissenchand 
is not a contractual partnesrship. If this 
fact has to be decided, after going into 
evidence then the objection cannot be 
disposed of as a preliminary one. On behalf 
of Behari Lal, it is pointed out that in 
a document dated May 2, 1933 which is 
annexure B to the affidavit in opposition 
it is stated that Balikram Kissenchand is 
a Hindu joint family business and it is con- 
tended thatthe Punjab National Bank is 
bound by this statement inasmuch as it — 
was a party to the document. In my 
opinion this is not a correct view. The 
document relied upon is an agreement to 
which several persons including the Punjab 
National Bank were parties. By this agree- 
ment certain claims and matters between. 
the parties were settled. In that document 
Rai Bahadur Sukhram Jhamb was a party 


and he is described as the 

“karta or managing member of the joint Hindu trad- 
ing family carrying on business at amongst other 
places 112 Cross Street in the town of Oalcutta in 
the name and style of Balikram Kissenchand,” 


Now this description may be binding on 
Rai Bahadur Sukhram Jhamb but I do not 
see how it can be binding on the Punjab 
National Bank except for the purposes of 


that particular agreement. This document 


may be apiece of evidence in favour of 
Beharilal, but it is not conclusive against 
the Punjab National Bank so as to prevent 


(1) 88 O W N 914; 152 Ind, Cas, 991; A I R1934 
Oal 810; 61 O 975; 7 R O 341. 
(2)390 W N 275;164 Ind, Oas. 428 (I);9R O 
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the Bank from asserting that the firm was 
a co-partnership firm. In this connexion 


I might as well mention that in this docu-. 


ment certain persons are stated to be adult 
members of the firm and among those 
names the name of Beharilal does not 
appear. My remarks about the effect of 
the description of the firm would apply 
equally to the statement regarding the 
members of the firm. In my opinion 
this document does not preclude the Punjab 
National Bank from asserting that that is 
a contractual partnership or from asserting 
that Beharilal is a member of the firm. 
This preliminary objection fails, 

I take up the next objection. The firm 
of Balikram Kissenchand was adjudicated 
insolvent, Beharilal contended that he was 
not a partner of the firm and the adjudica- 
tion so far as he was concerned was annul- 
led on the ground that he was not a partner 
of the insolvent firm. It is argued that 
this decision bars the present application 
as the point for decision therein is res 
judicata and also because the decision is 
a judgment in rem. I shall now consider 
the first branch of this argument. It is 
admitted by the learned Counsel for Behari- 
lal that s, 11, Civil P. O., does not apply 
“in terms to the facts of this case ine 
asmuch as insolvency proceedings do not 
constitute a suit but he says that this 
section is not exhaustive and that the ap» 
plicaticn is barred on the principle of res 
judicata. He referred me to the well known 
case in Hook v. Administrator-General of 
Bengal (3). There can be no doubt that 
5, 11, Civil P. O., is not exhaustive regard- 
ing the principle of res judicata and that 
the plea of res judicata may successtully 
be raised in circumstances which do not 
fall within the purview of the section. Such 


a plea can be supported on the general - 


principle of law that there must be an 
end to litigation. But an element essential 
to the success of such a plea is that the 
matter must have been in controversy 
between the same parties or between parties 
under which the present parties claim. Now 
the Punjab Nationl Bank was not a petition: 
ing creditor in the insolvency proceedings. 
There is nothing to show that the bank 
took any steps to have the firm adjudicated 
or to get any declaration that Beharilal 
was a partner of the insolvent firm. The 
bank was merely one of the creditors, 

(3) 481 A187; 60 Ind. Oas. 631;A IR 1921P 6 
11; 48 O 499; 19 A LJ 366;40M L J 4238; 29M LT 
336; (1921)M W N 313; 33 0 L J 405. 3UPLR 
(PO) 17; 23 Bom LR 648; 25 O WN 915,14 L W 
221 (PO. 
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In these circumstances I cannot see how 
on any principle it can be held that the 
present application of the bank is barred 
on the ground that the matter in issua is res 
judicata by reason of the decision of the Ta» 
solvency Court and that Beharilal was not a 
partner of the insolvency firm, a decision 
which was neither sought for nor opposed by 
the bank or by anyone under whom the 
bank claims. It is contended on behalf. 
of Beharilel that the Official Assignee 
represented all the creditors and that if 
the decision is binding on the Official 
Assignee, as it undoubtedly is, it must 
also be binding on each and every creditor 
In my opinion. the argument is unsound. 
The Official Assignee does not represent the 
creditors for all purposes in insolvency 
proceedings. In many respects his interest 
and that ofa creditor may bain conflict, 
In the present case it may be that it was 
not tothe interest of the bank that Behari- 
lal should be adjudicated. It is not every 
creditor who desires to have his debtor ade 
judicated. The decision ofthe Insolvency 
Court not being inter partes it does not 
render the point for decision in this applis 
cation res judicata, 

Next I examine the contention that the 
finding of the Insolvency Court to the effect 
that Beharilal was nota partner of the insole 
vent firm isa judgment in rem or a judg- 
ment which is valid inter omnes. In order 
that the decision may operate as a judg- 
ment in rem, it must be one of the kind 
described in s. 41, Evid. Act, which is 
the only section dealing with this matter. 
A mere perusal of the Section in my opi- 
nion exposes the weakness of this contene 
tion. The section is as follows: 

“A final judgment, order or decree of a competent 
Court inthe exercise of probate, matrimonial, ad- 
miralty or insolvency jurisdiction, which confers 
upon or takes away from any person any legal 
character, or which declares any person to be 
entitled to any such character, or to beentitled to 
any specific thing, not as against any specified 
person but absolutely, is relevant when the exis- 
tence of any such legal character, or the title of 
any such person to any such thing is relevant. 

Such judgment, order or decree is conclusive proof 
—that any legal character which it confers accrued 
at the time when such judgment, order or decree 
came into operation; that any legal character to 
which it declares any euch person to be entitled, 
accrued to that person at the time when such 
judgment, order or decree declares it to have accrued 
to that person; that any legal character which it 
takes away from any such person ceased at the time 
from which such judgment, order or decree dec- 
lares that it had ceased or should’ cease and that 
anything to which it declares any person to be 
so entitled was the property of that person at 
the time from which such judgment, order or decree 
declares that it had been or should be his property. 
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Now the Insolvency Court did not confer 
upon or take away from Beharilal any 
legal character. The first pertion of s.41 
can have no application. The point for 
decision is whether the Conrt declared 
Bebarilal to be entitled to a legal charac- 
ter. To say of a person that he is nota 
partner is a negative declartion; it does 
not in my opinion amount to a declaration 
that he is entitled to a legal character or 
to anything at all. Next even if it be 
held that a negative declaration is a declara- 
tion within the meaning ofs. 4), there ia 
another difficulty in the way of the respon- 
dent, The words used are “declares any 
person to be entitled to a legal character.” 
A declaration of a legal right is a different 
thing from a declaraticn of a legal charac- 
ter. The word “character” means status, 
it is something more than a mere right. 
The declaration of a person’s right operates 
as against a particular person or group of 
persons against whom the right is claimed, 
whereas a man’s status is something which 
defines his position not in relation to any 
particular person or group of persons but 
in relatlon to the rest of the world; his 
status distinguishes him from the rest of 
the world. To say that a person is nota 
partner of a firm is not to declare his status 
or legal character, it is merely to declare 
his position with respect to the particular 
firm. In this connexion I would refer to 
the case in Official Assignee of Madras v.0ffi- 
cial Assignee of Rangoon (4) where Schwabe 
O. J. and Ramesam, J. held that an order 
of an Insolvency Oourt refusing to adjudicate 
a person insolvent, on the ground that he 
was not a memberof a firm which had 
been declared insolvent is not a final order 
which conferred upon or took away from 
him any legal character within the mean- 
ing of s.41 of the Evi. Act and hence 
is not a judgment in vem, I would also 
refer to the case in In re Venkataramanayya 
(5) where the term “legal character” has 
been interpreted as being something more 
than a legal right. It was held that the 
declaration by the Insolvency Court that a 
Person was a creditor of the insolvent did 
not amount to a declaration of any legal 
character and wae therefore not a judgment 
in rem. Yor the reasons given above the 
preliminary objections must fail. The ap- 


(4) A IR 1924 Mad, 662; 83 Ind.. Oas. 174; 46 M LJ 
580; 19 L W 319; 34M L T 99:(1924)M W N 458, 

(5) AI R 1931 Mad, 441; 131 Ind, Oas. 817; 61 M L 
J 229; 54 M 601; Ind. Rul. (1981) Mad 577; (1931) M 
W N 174;34 L W 282 (8 B). 
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plication will be heard on the merits upom 
evidence a month from this date. 


D. Order accordingly. 





PATNA HIGH COURT 
Oriminal Appeal No. 112 of 1940 
August 1, 1940 ° 
AGARWALA AND SHEARER, JJ. 
SAKALDIP RAI AND OTHERS—— APPELLANTS 
versus 
EMPEROR—Oppos1tTe Party 

Criminal trial—Private defence, right of —Rioting—- 
One of attacking party dying, as result of bhala wound’ 
caused by one of accused—Accused held, hadright of 
private defence and did not exceed it—Penal Code 
(Act XLV of 1860), sa. 97, 100. 

The accused who were for a long timein pogses- 
sion of the land were ploughing it, which they had 
right todo. They were attacked by a number of 
men one of whom was R, the deceased. At least three 
men of the side of the accused were assaulted and one 
of their assailants was armed with some such weapon 
as asword stick. One of the accused, 9, struck E 
with a bhala as a result of which he died sub- 
sequently: [p. 451, col. 1} 

Held, that in the circumstances of the case wher 
the accused retaliated, they were justified by the 
right of private defence. When S struck R with a 
bhala he did not exceed the right of private 
defence, 

Or. A. against an order of the Additional 
Sessions Judge of Muzaffarpur, dated May 
11, 1940. 

Mr. Hareshwar Prasad Sinha and Mrs. 
Dharamsila Lall, for the Appellants, 

The Assistant Govt. Advocate, for the 
Crown. 

Shearer, J —This is an appeal by seven 
men who have been convicted by the Addi- 
tional Sessions Judge of Muzaffarpur of 
rioting. The trial was held with the aid 
of four assessors all of whom were of opinion 
tbat the charge had not been substantiated. 
In the riot, which occurred on October 12, 
1939, one Ramasis Jha was struck a blow 
with a bhala in the abdomen. Subsequently 
peritonitis set in and he died three or 
four days later. The appellant Sakaldip: 
Rai who is said to have struck this blow 
was also convicted of culpable homicide not 
amounting to murder. 

The disturbance occurred over a small 
parcel of land, 10 kathas in area, which is 
comprised in khasra No. 3825, and formed 
part of two holdings in respect of which 
rent decrees were obtained in 1934. In 
execution of these rent decrees the holdings 
were sold and purchased by one Rajendra 
Missir. On April 17, 1838. Rajendra Miesir 
took out writs for delivery of possession, 
The decrees in the rent suits were obtained 


v 


wi 


son of one Gurusaran Jha, 
-and his two brothers, Nathar Jha and Awadh 


1940 


against one Deonandan Jha who is the 
Gurusaran Jha 


Jha, were the sons of one Hansman Jha to 
whom the whole of khasra No. 3825 origine 


ally belonged. The sons of Hansman Jha 


separated many years ago and, according 
to the prosecution, khasra No. 3825 which 


comprises an area of more or less one bigha 


was then divided among them. In 1919 
Gurusaran Jha executed a sale deed pure 
porting to convey 10 kathas out of khasra 
No, 825 to one Tirath Narayan Singh, In 
1929 Tirath Narayan Singh mortgaged this 
10 kathas to the appellant Deonarain Rai. 
Subsequently, in 1934, he sold it to the 
appellant Trilok Singh. The consideration 
for this sale deed wasto be used in redeem- 
ing the prior sudbharna bond, It is said 
that Trilok Singh made no payment to 
Deonarain so that Deonarain continued in 
possession. According to the prosecution, the 
‘27 acres of khasra No. 3825 which Rajendra 
Miesir purchased at the execution sale was 
part of the “44 acres which Gurusaran had 
purported to convey to Tirath Narain Singh 
in 1919. It was asserted that as a result 
of the service of the writs for delivery of 
possession Kajendra Missir came into actual 
occupation of the land and sowed agkani 
and gadar paddy in it. On October 17, 
1939, the appellants Sakaldip Rai and Deo- 
narain Rai went to the land with a mob and 
proceeded to plough up a portion of it and 
also to demolish a ridge. Ramasis Jha 
who was Rajendra Missir’s ziratia and one 
Khobhari Chamar who was a labourer of 
Rajendra Missir, on seeing what was 
happening, went to the land and protested. 
On this, it is said, the appellant Sakaldip, 
who was armed with a bhala, struck 
Ramasis Jha withit in the abdomen while 


` his son Deonarain Rai, who was also armed 


with a bhala, struck him in the chest. 
Khobhari Chamar tried to intervene and 
was attacked and struck a number of blows 
by other members of the mob, Ramasis Jha 
was carried to the village and thence to 
Muzaffarpur where he was admitted to the 
hospital. The Assistant Surgeon who exa- 
mined him found that his condition was 
precarious and asked that his dying dec- 
jaration should be recordéd. This was done 
at 10 p, m. on October 18, 1939, and Ramasis 
Jha died some 36 hourslater. In the means 
time a complaint had been drawn up by 
amukhtar and this was presented to the 
Sub-Divisional Magistrate immediately after 
Ramasis Jha expired. Three men, two of 
whom are relations of Sakaldip Rai and 


SAKALDIP RAI V. EMPEROR (PAT.) 


941 


Deonarain Rai, came to Muzaffarpur and 
consulted @ private medical practitioner on 
October 18, 1939. The latter gave them 
certificates that they had various injuries on 
their persons, They also consulted a 
mukhtar who drew up a complaint for them 
and a few days later, on October 24, 1939, 
this complaint also was presented to the 
Sub-Divisional Magistrate. The Sab- 
Divisional Magistrate sent both the com- 
plaints to the Sub-laspector of Katra Police 
Station in whose jurisdiction the riot, 
oceured and the latter after investigating 
the cause of the riot submitted a charges 
sheet against the appellants, 

The contention of the appellants is that 
ever since 1929 they have been in possess 
sion of the land and were peacefully 
ploughing it when they were attacked by a 
mob led by Ramasis Jha and Khobhari 
Chamar, It is contended that they were 
justified by the right of private defence in 
resisting thismob and causing the injuries 
which they did to Ramasis Jha and Kho» 
bhari Chamar. The learned Additional 
Sessions Judge was apparently satisfied that 
the appellant Deonarain Rai was at one time 
in occupation of the land, The conclusion 
to which he cama was that asa result of 
the service of the writs for delivery of 
possession Deonarain Rai vacated the land 
and then, for some reason or other, some 
18 months later decided to try and recover 
possession of it by force, One circumstance 
which appears to have wieghed greatly with 
the lower Court in coming to this conclusion 
was the conduct of Tirath Narain Singh, 
the mortgagor of Deonarain Rai,in a rent 
suit which was instituted against him in 
1938. In that sait Tirath Narain Singh put 
in a petition asserting that he had purchased 
10 kathas put of khasra No, 3825 in 1919 
and that in consequence it was a portion 
of his holding and ought to have been 
mentioned in the schedule to the plaint, 
This application was allowed and the plaint 
was amended accordingly on September 12, 
1939, that is, rather less than a month 
before this occurrence. The learned Addi- 
tional Sessions Judge pointed out that in 
1934 Tirath Narain Singh had sold the 
land in dispute to Trilok Singh and he 
inferred from this that the application made 
in the tent suit by Tirath Narain Singh 
was not a bona fide application but was 
made with some ulterior purpose. This I 
think, may very well be correct. At the 
same time, it does not by any means follow 
that in 1939 Tirath Narain Singh’s mort- 
gagee, Deonarain Rai, had ceased e to be 
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in possession of the land. It may very well 
be that he had continued in possession and 
induced Tirath Narain Singh to make the 
application which he did in order, as it 
were, to perfect his title and enable him 
to resist any claim which might be made 
to the land by Rajendra Misair. 

The writs for delivery of possession were 
taken out in the spring of 1938, that is, at 
a ilime when there was much agrarian unrest 
in Bihar. Some years previously the Bihar 
Ten. Act had been amended and as a result 
of the amendment the landlord would, in 
the ordinary course, have been compelled to 
recognize the sale by Guruseran Jha to Tirath 
Narain Singh. It is I think unlikely that 
Deonarain Rai, whois a Bhaban would have 
been wholly unaware ot tke legal position 
and ‘when a peon of the Civil Court went 
to the land in dispute armed with writs for 
delivery of posséssion, would at once have 
vacaled it. The writs shew that Rajendra 
Miesir purchased two portions of khasra 
Nos. 3825, one .09 acres and the other 
18 acres in area, Neither of these two 
parcels of land was deseribed by all its four 
boundaries so that the peon would ordinarily 
have had some difficulty in deciding what 
exactly Rajendra Missir had purchased and 
what he had to make over tohim. That 
makes it still more unlikely that Deonarain 
Rai would have vacated the land. In this 
connection, also, it may be observed that 
in a prior rent suit which was instituted in 
1935 Tirath Narain Singh had contended, 
as he did again, and on this occasion 
successfully in 1939, that 10 kathas out of 
khasra No. 3825 was now part of his own 
holding and had ceased to be part of the 
holding of Deonandan Jha. That rather 
suggests, to my mind, that Deonarain Rai 
had, as early as 1935, foreseen that Rajendra 
‘Miesir might attempt to dispossess him and 
had already conceived the idea of getting 
the landlord to recognize the purchase 
by his mortgagor in 1929. The Assistant 
Govt. Advocate has pointed out that it was 
not the case of the prosecution that Deo- 
narain Rai was in occupation of the dis- 
puted land from 1929 to 1938. Although 
the lower Court came to that conclusicn, the 
case which the prosecution sough to make 
out was that the sale deed of 1919 executed 
‘by Gurusaran Jha in favour of Tirath 
Narain Singh was never acted upon, The 
Assistant Govt. Advocate has invited our 
attention to two mortgage bonds (Exs, 16 
and 17) executed respectively by Nathar 
Jha and Awadh Jha. These bonds each 
relate do 7 kathas but of khasra No. 3825 
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and it is clear from the recitals in them and 
from other evidence on the record.. that 
kharra No. 3825 was then divided into three 
portions, Gurusaran Jha being in possession 
of the northern, Nather Jha of the middle 
and Awadh Jha of the southern. As khasra 
No. 3825 comprises an area of rather less 
than one bigha, the Assistant Govt. Advocate 


has contended that Gurusaran Jhe? was | 


not and could not have been in possession of 
as much as 10 kathas and that, when Tirath 
Narain Singh discovered this, he declined 
to pay ths consideration money or to take 
possession of so much of the plot as actually 
was in Gurusaran Jha's occupation. The 
prosecution, however, omitted to adduce 
any direct evidence on the point and it is, 
I think, more probable that nothing of this 
kind happened and: that there was merely 
a mis-description in 
the two mortgage bonds orin the sale deed 
or in both. If the contention of the Axsis- 
tant Govt, Advocate is correct, it has to be 
assumed that in 1929 and again in 1934 
documents were bronght into existence with 
a view to taking possession of the land in 
dispute and yet no use at all was made of 
either of them, That is a difficulty which 
cannot lightly be got over. A still greater 
difficulty in the way of the prosecution is. 
the statement made by Ramasis Jha on his. 
death bed. Ramasis Jha then admitted 
quite unequivocally that Deonarain Rai and. 
Sakaldip Rai had at onetime been in posses- 
sion of the disputed land as mortgagees. 
As I have already said, one. would not. 
expect Deonarain Rai or Sakaldip Rai to 
have vacated the land merely because a. 
peon of the Civil Court had come there 


armed with a writ which showed that. 


Rajendra Missir had purchased or might. 
have purchased not the whole but rather 


less than two-thirds of it. There is a certajn. . 


amount of circumstantial evidence which, 
to my mind, goes to show quite conclusively 
that Deonarain Rai did not, in fact, vacate 
the land. The land in dispute is the 
northern porticn of khasra No, 3825 and 
immediately to the west of khasra No, 3825 
is khasra No, 3834 which belonged to one 
Parmeshwar Hajjam and which was pure 


chased by the appellant, Sakaldip Rai, in: 


the early part of 1939. The Sub-Lnspector,,. 
when he went tothe place of occurrencs,, 
found paddy standing on the northern pore 
tion of the land in dispute. There had been 
paddy which had recently been harvested 
in khasra No. 3834 
demarcating ridge between khasra No. 3834 
aod khasra No, 3825. That certainly sug- 


the areas either in ~- 


and there was no- 


+ 
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gests that the two parces of land were in 
the occupation cf one and the same person. 
The prosecution sought to get over this by 
asserting that the appellants or some of 
them or their relations had returned to the 
land on the day after the occurrence and 
had then demolished this ridge. The evi» 
dence given at the trial on this point was, 


~. howe%er, at variance with what the persons 


who gave it had said during the investiga- 
tion. For instance, it appears that 
Ramsamujh Jha, who is the son of Awadh 
Jha, and Ramsagar Singb were at the place 
of occurrence when the Sub-Inspector made 
his local investigation and that the Sub 
Inspector then asked them when and how 
the ridge between khasra No. 3834 and 
khasra No. 3225 had come to be demolished. 
Ramsamuojh Jha told the Sub-Inspector 
‘ that the ridge had been demolished in the 
previous Baisakh by Sakaldip Rai, That 
makes it, I think, quite certain that 
immediately after Sakaldip Rai purchased 
khasra No. 3834 he broke down the ridge 
between khasra No. 3834 and the northern 
portion of khasra No, 3:25 and amalgamat- 
ed the two parcels of land. If, however, 
that was so, it necessarily follows that when 
the occurrence took place it was Deonarain 
Rai and not Rajendra Missir who was in 
possession of the disputed land. The Sub- 
Inspector also found the paddy standing on 
a portion ofthe disputed land cut irregularly 
at six or seven places. It is clear that 
this was done by the party who were the 
aggressors, Now Ramasis Jha said nothing 
about this in his complaint whereas in the 
counter-complaint Jagdip Rai did. 

- I have already said that immediately 
after the occurrence tbree men, Jagdip Rai, 
Baldeo Rai and Sarjug Mahto, went to 
Muzaffarpur and consulted a doctor, Jagdip 
Rai and Baldeo Rai are relations of 
Deonarain Rai and Sakaldip Rai and it is 
clear from the evidence of the doctor that 
both of them were struck with some sharp 
edged weapon. The learned Additional 
Sessions Judge seems to have been inclined 
to think that Jagdip Rai and Baldeo Rai 
had permitted some one to strike them or 
had struck themselves in order that they 
‘might obtain medical certificates which 
would be of assistance in putting forward 
a defence cn behalf of their relations 
Deonarain Rai and Sakaldip Rai. It is not, 
however, at all clear that when they went 
and consulted the doctor they had good 
‘reason to suppose that Ramasis Jha had 
been seriously injured and might die. Apart 
from this, the doctor, whois now an assistant 
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surgeon, was of opinion that the injuries 
had not been self-inflicted or fabricated. 
Admittedly, the appellants were ploughing 
the land and as, in my view, they were and 
had for along time been in poss?asion of 
the land they were doing what taey had 
every rightto do, They were attacked by 
a number of men one of whom was Rimasis 
Jha and another was Khubhari Chamar. 
At least three men of the side, of the ape 
pellants were assaulted and one of their 
assailants was armed with some such 
weapon asa sword stick, If,in these cir- 
cumstances, the appellants or some of them 
retaliated, they were, in my opinion justified 
by the right of private defence. Itis, I 
think, impossible to say that when S:3kaldip 
Rai struck Ramasis Jha with a bhala as 
he did, he manifestly exceeded the right of 
private defence, Tnat being so, I would 
allow this appeal and set aside the convic- 
tions and sentences, ‘hose of the appeltants 
who are stillin custody must be released 
aud set at liberty forthwith and those who 
are on bail are discharged from their bail. 


Agarwala, J.—I agree, 
s. Appeal allowed 


ALLAHABAD HIGH COURT 
Second Appeal No. 1176 of 1937 
May 8, 1940 
Taom C. J, AND Ganaa NATA, J. 
BHOOP SINGH—Derenpant-—APPaLLANT 
versus 
SRI RAM PLAINTIFF AND ANOTHER, 
DEFENDANT—RESPONDENTS 

Treea—Ownership—Trees planted by sole proprietor 
—Hia right as grove-holder merges in zamindari 
right—Trees pass with zamindari on its sale. 

In the case of asole proprietor he cannot have in- 
ferior righis as a grove-holder as well as full pro- 
prietary rights as a zamindar in the land in which 
he has planted a grove. Hisrights in the groves or 
trees planted by him merge completely in his 
zamindari rights, The treesform part of the soil, and 
they pass with it to the purchaser on the sale of the 
zamindari, 24Ind. Cas, 81 (2), 11 Ind. Oas. 192 (5) and 
48 Ind. Cas, 367 (6), relied on. 182Ind. Cas, 370 (1), 
distinguished, a _ 

S8. A. from the decision of the Civil 
Judge, Aligarh, dated January 20, 1937. 

Mr. B. S, Darbari, for the Appellant. 

Mr. Sri Narain Sahai, for the Respon- 
dents. ety 

Ganga Nath, J—This is a defendant's 
appeal arising out of a suit brought against 
him and Ram Oharan Singh, defendant- 
respondent, defendant No.2, by Sri Ram 


„respondent No.1 to recover Rs. 200 for the 
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priceof the trees alleged tohave been. cut 
away by the defendants and for an injunction 
torestrain them from cutting away any 
more trees from plots Nos, 59, 60 and 62 cf 
khewat No. 1. The plaintiffs case was that 
the trees were planted in these plots by the 
defendants’ father Kalyan Singb, who was 
the sole proprietor of kKhewat No, 1, in 
which the plots are, that half of the’ share 
of the defendants in the zamindavi, includ- 
ing the trees, was sold in an auction sale 
and purchased bythe plaintiff in 1930 and 
that in May, June and July 1935, the defen- 
dants cut away some of the trees, The de- 
fendants contended that the trees did not 
pass to the plaintiff with the sale of the 
zamindari and that they still belonged to 
them. Both the Oourts have concurrently 
found that the trees passed with the zamin- 
dari and they belonged to the plaintiff. The 
plaintiff claimed the price of all the trees 
which had been cut away by the defen- 
dants. The plaintiff's share was only half, 
Therefore the lower Courts awarded him a 
decree for Rs. 50 for half the share in the 
trees in dispute. It has been contended by 
learned Counsel for the appellant that the 
groves did notform part of the zamindari 
which was sold in execution sale and was 
purchased by the plaintiff, The trees in 
these groves remained the property of the 
defendants even after the plaintiff's pur- 
chase. He has relied on Umrao Singh v. 
Kacheru Singh (1). Thiscase deals with the 
question of proprietary interest of a co-sharer 
of a zamindartin his residential house., It 
has no bearing on the present case. Asa rule 
all the trees belong to the zamindar. In 
Khan Chand v. Chandun 24 Ind, Oas, 81 (2), 
it.was observed : 

“I take it to be established by a number of rul- 
ings of this Court, of which the case in Lachman 
Das v. Mohan Singh (3), and in Ganga Dei v. Badam 
(4), may be taken as specimens that the trees planted 
-by tenants on their holdings will bethe property of 
tthe gaminder and she tenants will have no trans- 
ferable rights therein, This will be presumed in the 
-absence of evidence to the contrary.” 

There is no reason for making a distinc 
tion between the trees planted by the 
zamindar himself‘ and by other ‘persons, 
except a grove holder to whom the land 
has been let out for thespecific purpose of 
planting a grove. Where there are more 
than one co-sharer, a cossharer may have 
inferior rights as a grove-holder if he has 


(1) (1989) A -L J 308; 182 Ind. Oas. 370; A IR 1939 
All, 415; I L R (1939) All. 607; 12 R A 2; 1939 R D 312 
{F B). 
‘ (2) 24 Ind. Cas. 81; A I R 1914 All. 202, 

(3)9 A L J 672; 14 Ind, Oas, 582. 

(4) 30 A 134; 5 Å L J 99;A W N 1908, 51, 
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planted any grove. But in- the tase of a sole 


` proprietor he cannot have inferior rights as 


a grove-holder as well as full proprietary 
tights asa zamindar in the land in’ which 
he has planted a grove. His rights in. the 
gfoves or trees planted by him merge com- 
pletely in his zamindari rights. The trees 
form part of the soil, and they pass with it. 
In Onkar Das v. Chote Lal 11 Ind, Cag, 192 
(5),'it was held. 

“The grove was clearly an appurtenant to the 
zamindart and in the absence of anything to the 
contrary the ownership thereof passed to the pur- 
chaser at the sale of October 1898," 


The same view was taken in Hasan Alt 
Khan v. Azharul Hasan ‘6). There the morte 
gagor had purchased shares in certain 
groves in an executicn sale. He thereafter 
executed two mortgages hypothecating his 
entire sixteen anna zamindari together with 
all appurtenances without any exception or 
reservation. At the time of the mortgages 
he was the sole zamin¢car, The mortgagee 
brought a suit for saleon the basis of the 
mortgages, and in execution of the decree for 
sale she purchased the entire property herself. 


She then sold all her rights to the plaintiffs, . ` 


who brought a suit for possession of the gro» 
ves. The plea raised in defence was that Ali 
Mazhar’s rights as grove-holder were sepa- 
rate from his zamindari and were not com- 
prised in the mortgages and consequently 
had not passed by purchase to the plaintiff. 
It was observed : 

“The argument put forward on behalfof the de- 
fendants is that this interest was an interest’ sepa- 
rate altogether from the zamindari and it didnot 
form part of the mortgaged property, and conse- 
quently did not pass to the plaintiff when he pur- 
chased under the mortgage decree. It seems to us 
that this contention is not soand...... Ali Mazhar 
was the sole owner of the sixteen anna mahal. At 
that time there was no reason why it would in any 
way be for the benefit of Ali Mazhar to keep out- 
standing the interest of the grove-holders. It is 
absolutely clear under the circumstances of the 
present case that the interest of the grove-holders 
purchased and acquired by Ali Mazhar, merged in 
his easte as gamindar.” 


Ina Full Bench case Muhammad Sadig 
v. Laute Ram (7), one of the questions was 
whether the trees standing on a land formed 
part thereof. It was observed : 

“In the present case the application for partition 
distinctly shows that what was asked for was & 
partition both of the land and of everything ap- 
pertaining to the aboye land" which would include 
trees, Ithink that when the Revenue authorities 
allotted to the defendants the land forming Nos, 
143/2 and 143/3, they must bs understood to have 
also awarded to them the trees standing on those 


(5) 11 Ind. Cas, 192, 

(6)16 ALJ 900; 48 Ind. Oas. 367; AIR 1918 AH, 
49; 41 A 45. 

(7)23 A 291; A W N 1901, 86 (£ B). 
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lands as part thereof, and that they had jurisdic- 
tion td doso.” 

We therefore hold that the groves in dis- 
pute appertained tothe zamindari half of 
which was purchased by the plaintiff, 
There is no force in the appeal, It is there 
fore ordered that it be dismissed with costs, 


8. Appeal dismissed. 
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CHATTRRJI, AND MEREDITH, JJ. 
WAZIR SAHU AND ANOTABR—PLAINTIFF3— 
APPELLANTS 
versus 
MUNSHI DAS—DBgFENDANT3— 
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Civil Procedure Code (Act V of 1908), s. 13—Ex 
parte decision—Tests to see whether it is on merits— 
Foreign judgment—French Court — Opposition pro- 
ceedings — Defendant voluntarily submitting the 
merits of claim—Effect—Merits, tf can be re-opened 
—Failure to bring case under exception to s. 13— 
Effect of —Foreign decree against non-resident defen- 
dant—Validity in British India — Subsequent judg- 
ment in opposition proceedings, if validates previous 
judgment—“Natural justice", meaning of. 

Anez parte decision may or may not be on the 
merits, The mere fact of its being ex parte will not 
in itself justify a finding that the decision was not 
on merits. Thatis not the real test. The real test 
is not whether the decision was or was not ez parte. 
But whether it was merely formally passed, asa 
matter of course, or by way of penalty,or it was 
based upon a consideration of the truth or otherwise 
of the plaintiff's claim, 140 Ind. Cas. 82 (2), followed. 
38 Ind, Cag. 683 (1), 105 Ind. Oas. 186 (4) and 100 Ind. 
Oas. 555 (6), relied on, 158 Ind. Oas,113 (3) and 163 
Ind, Cas. 931 (5), referred to. |p. 547, col. 2.] 

Prima facie it may be presumed thata judgment 
of a French Court in an ex parte case will be based 
upon a consideration of the truth of the claim, 
because that is what Art. 431.of the French Civil 
P.O., prescribes. It prescribes that if the defendant 
does not appear, he will be treated as a defaulter, and 
the plaintifie’ claim will be decreed if found just and 
well proved. 

Held, that the ex parte decision of the French Court 
was on merits, 

The scope of the French “Opposition” proceeding is 
wider than that of a re-hearing proceeding in British 
India In such a proceeding the Court goes into 
the merits upon opposition. Gutard v. De Clermont 
(7), referred to. [p. 548, col. 1.) 

Once, it isheld that none of the exceptions specified 
in s. 13, Civil P., O„ are applicable, that ends the 
matter. The plaintiffs then have conclusively estab- 
lished that they are entitled to recover the sum in 
question, and the defendant cannot be allowed to go 
behind the conclusive foreign judgment and re-open 
the issues as to merits. The fact that the foreign 
judgment may fail to show that every separate issue, 
such as the statue of the contracting parties, or the 
Measure of damages, was separately framed and 
decided, is irrelevant unless it can be shown that 
that failure brings the case within the purview of one 

of the exceptions to 5,13, [p. 549, col. 2; p. 520, col, 1.] 
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A personal decree by the Courts of any foreign 
country against a person who was not a citizen of that 
country and was not resident in it will be regarded 
in the British Courts as an absolute nullity, unless 
there is something to show that the defendant had 
himself in some way voluntarily submitting to the 
jurisdiction of that foreign Court, [p. 548, col. 2.) 

Where the defendant did not reside in French 
territory butin British India and he hadin no way 
submitted to the French Oourt at the time when the 
ex parte judgment was passed against him, the 
judgment must be held to have been without jurisdic- 
tion and the subsequent conduct of the defendant in 
filing the opposition and the judgment therein can- 


` not date back so as to validate the ex parte judgment 


which was a nullity. [ibid.] 

But the second judgment is clearly passed with 
jurisdiction, because there was a voluntary submis- 
sion to jurisdiction by the defendant before it was 
passed, and he must be prepared also to be bound by 
it if the decision is against him. {p, 549, col. 1.J 

{Case-law relied on.) 

The fact, that the French Court may not have 
followed the procedure of British Courts and observed 
British Indian rules as to evidence, can afford no 
ground for finding that the proceedings were opposed 
to natural juatice. [p. 550, col. 1.J 


A. from a decision of the Subordinate 
Judge of Patna, dated March 11, 1939, 


Messrs. Baldeva Sahay, K. K. Banarji 
and U. N, Banarji, for the Appellants. 


Messrs. Mahabir Prasad and R, K. Sinha, 
for the Respondent. 


Meredith, J.—This is an appeal from 
a decision of the learned Subordinate 
Judge at Patna, dated March 11, 1939, 
modifying a decision of the Munsif at Barh, 
dated April 28,1938. Thelearned Munsif 
dismissed the suit but without costs. The 
Subordinate Judge upheld the dismissal 
and allowed costs tothe defendant, Hence 
this appeal by the plaintiffs, 

The suit was for recovery of Rs. 1,116-12-3 
besides interest in pursuance of a judg- 
ment passed by the French Court at 
Chandernagar. 

The appellants Wazir Sahu and Karu 
Sahu are members of a joint family and 
carry on business at Chandernagar, They 
are also partners with one Rameshwar 
Prasad ina firm Kara Sahu Rameskwar 
Prasad carrying on business at Barh in 
Patna District. The defendant Munshi 
Dassis described as the sole owner of a 
firm Munshi Dass Gopichand. On July 
13, 1933 the appellants brought a suit for 
damages in the French Court for breach 
of acontract made with the defendant 
for the supply at Chandernagar of castor 
oil cakes. The plaintifis contended that 
they had advanced earnest money and 
gunny bags and they claimed Rs, 637 as 
damages for breach of contract Rs, 72 
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-for earnest money and Rs. 91 as price of the 
empty bags. On March 10, 1934, they 
obtained an ex parte decree in Chander 
nagar for Rs. 800 and odd, besides costs 
and interest (judgment Ex. 3). On May 26, 
1934, in accordance with the procedure 
of the French Courts the defendant was 
notified of this decree. On June 26, 1934 
the defendant filed what is known in 
French procedure as an “opposition” a pro- 
ceeding partaking of the nature of a 
ye-hearing application but apparently 
‘wider in scope, since upon such application 
the French Courts reconsider the case. on 
the merits,and donot confine themselves 
to the question whether process had been 
properly served. On March 23,1935, the 
application in opposition was rejected, and 
the ex parte decree was confirmed (vide 
Ex, 3a), 

The plaintiffs attempted without success 
to execute their decree in the Chander- 
nager Courts and subsequently in the 
Courts at Barh. The present suit was then 
filed at Barh cn April 20, 1937, on the 
judgments of the Chandernagar Oourts 
(vide para. 6 of the plaint), stating that the 
cause of action had arisenon March 23, 
1935, when the judgment was passed in 
the re-hearing case confirming the ez 
parte judgment, dated March 16, 1934. 

The suit was brought under the pro- 
-yisicns of 8. 13 of the Civil P.O. Section 

is i e following terms: 
ae 3. ee ea shall be conclusive as to 
matter thereby directly adjudicated upon between the 
same parties or between parties under whom they 
or any of them claim litigating under the same 


itle except :— 
= (a) where it has not been pronounced by a Oourt 


f competent jurisdiction; i : 
° (b) hers it has not been given on the merits of 


56; i 
Wa it appears on the face of the proceedings 


ded on an incorrect view of international 

ae Ni ey refusalto recognise the law of British 
India in cases in which such law is applicable; 

(d) where the proceedings in which the judgment 
was obtained are opposed to natural justice; 

(e) where it has been obtained by fraud; 

(f) where it sustains a claim founded on a breach 
of any law in force in British India. 


The defence was that the foreign judg- 
ment was not conclusive in the matter of 
the claim, because it had not been pro- 
nounced bythe Court of competent juris- 
diction; it had not been given on the merits 
of the case, and it had been obtained by 
fraud. Olauses (a), (b) and (e) of s. 13 were 
therefore, applicable. The Courts below 
found that the judgments were not without 
jurisdiction, as the defendant had volun- 
tarily submitted tothe jurisdiction of the 
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French Oourt by filing his application in 
opposition. They also found, however, that 
the judgments had not been given on the 
merits of the case, and that they had been 
obtained by fraud, 

Mr. Baldeva Sahay's first contention for 
the appellants is that there was no evidence 
to support the finding of fraud. The 
principal allegation uf fraud made was 
that the proceedings had been taken behind 
the defendant’s back, he had never ap- 
peared before the Ohandernagar Courts, 
and the ‘opposition’ had not been filed 
by him but by the plaintiffs themselves 
in hisname. On this point, however, the 
concurrent findings of the Courts below 
are that there was po fraud and that the 
defendant did appear before the French 
Courts, The lower Appellate Oourt note 
withstanding this finding proceeds to hold 
that the judgments of the French Court 
had been obtained by fraud. It is contend- 
ed that the only materials put forward by 
the Court below in support of this finding 
are based on mistakes of record. This 
contention seems to be correct. The 
passage in the judgment of the lower 
Appellate Court relating to fraud is as 
follows : 

“Defendant alleges that no firm of the name of 
Wazir Sahu Karu Sahu exists in Chandernagar, 
but plaintiffs managed to get a decree in the name 
of the firm WazirSsahu Karu Bahu and hence the 
decree must be considered tobe a fraudulent one, 
Inthe judgment (Ex. 3) it has been held that no 
firm of the name of Wazir Sahu Karu Sahu exists 
in Chadernagar. Under the circumstances it cannot 
but be held that the plaintifs with some fraudulent 
object instituted a suit against the defendant after 
changing the name of their firm and managed to 
secure a fraudulent decree." 

Even ifthe plaintifis had misdescribed 
themselves in any such manner and the 
French Court had come to the finding in 
question, that would form no basis for a 
finding of fraud, but in fact the statements 
made by the Court below are quite incor- 
rect. The plaintiffs did not sue in the 
French Courtas a firm. Both in Ex, 3 
and in Ex.3a they are described merely 
as "Wazir Sahu and Karu Sahu, both sons 
of late Jhari Sahu, Teli by caste, mers 
chants residing in Chandernagar, plaintiffs” 
and it is noteworthy that the defendant 
is described as ‘Munshi Das, son of Lachh- 
man Das, Teli by caste, merchant, owner of 
the firm known as Munshi Dass Gopichand, 
residing at Barh”. Both in the suit at 
Obandernagar and in the present suit 
at Barh the plaintiffs described themselves 
individually, and not . as a firm, No 
question arose before the French Oourta 
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to the existence of any firm Wazir Sahu 
Karų Sahu, and the Court there never 
held that no such firm existed in Chander- 
nagar. The statement of the Court below: 
“Under the circumstances it cannot but be held 
that plaintifs with some fraudulent object 
instituted a suit against the defendant after 
changing the name of their firm and managed to 


secure a fraudulent decree" 

is entirely incorrect. As this is the only 
basis put forward for the finding of 
fraud, that finding is unsupported by any 
evidence and cannot be sustained, 

Mr. Baldeva Sahay next contends that the 
Oourts below are wrong in holding that 
the judgments were not upon the merits. 
He contends that Ex. 3, though ex parte, 
was upon the merits, and that in any case 
Ex, 3a was certainly upon the merits, 
The Courts below have held that Ex. 3 
was not upon the merits, merely because it 
was ex parte. As for Ex. 3a the lower 
Appellate Court holds that it was not on 
the merits, because one of the points taken 
by the defendant in the re-hearing case 
was thatthere was no firm of the name of 
Wazir Sahu Karu Sahu, and the plaintiffs 
instituted their suit in Ohandernagar in 
the name of fictitious firm, but the judg- 
ment ofthe rehearing case does not show 
that this point had been dealt with, It 
is enough to say that this point could not 
have been dealt with in the rehearing case, 
because no such point arcse or could 
arise upon the pleadings. Even, however 
had one of the issues not been dealt with, 
that in itself would not be enough to 
justify a finding that the decision was not 
upon the merits, 

It is of course possible that the finding 
of the lower Appellate Court might be 
Tight though the reasons given for it are 
wrong, and the question whether these 
-decisions were on the merits has to be cons 
sidered, 

On the question whether an ex parte 
judgment is or is not judgment on the 
merits a large number, of rulings have 
been cited, These rulings go back to the 
Privy Oouneil case. Keymer v. Visvana- 
tham Reddi (1) and jntinde Mehr Singh 
v. Isher Singh (2), Kulwant v. Dhan Raj 
Dutt (3), Ishri Prasad v. Sri Ram (4), Derby 

1) 40M 113; 38 Ind. Oas. 683; A I R1916 P O 121, 
15A LJ 99,91 MLT 78; 32M L J 3319 Bom. LR 
208; 210 W'N 358; 250L J 233;10 Bur, L T 175; 5 
L W 3:2; 44 IA6(P 0}. 

(2) 14 L 58; 140 Ind. Oas. 82; A I R 1932 Lah. 649; 
Ind, Rul. (1932) Lah 689; 34 P L R 311. 

(3) 16 L 768; 158 Ind. Gas. 113; A IR 1935 Lah, 396; 
8 R L 180; 37 P L R 852. 


. (9) 50 A 210; 105 Ind, Oss, 186; A I R 1927 al 510; 
:25 A L J 887. 
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Meintyra & Co. Ltd. v. Mitter &£ Co. (5) and 
Mohamed Kasim V. Seeni Pakir (61, I do 
not consider it necessary to examine these 
rulings in detail, because it seems to me 
that however much they may appear to 
differ, a principle emerges from their 
perusal which reconciles them all. This 
principle is very clearly stated by Jai 
Lal, J., in Mehr Singh v. Isher Singh 
(2) and it is this, An er parte decision 
may ormay not be on the merits. The 
mere fact ofits being ex parte will not 
in itself justify a finding that the decision 
was not on merits. That is not the real 
test. The real test is not whether the 
decision was or was not ex parte, but 
whether it was merely formally passed, as 
a matter of course, or by way of penalty, 
or it was based upon a consideration of 
the truth or otherwise of the plaintif's 
claim to by mind that is the true princoj» 
ple. Keymer v. Visvanatham Reddi (1) 
is quite consistent with it, since thatis a 
case of penalty judgment Mohamed Kasim 
v. Seeni Pakir (6) 18 consistent with it 
too, since that wag a case of a formal 
decree based on no evidence. Ishri 
Prasad v. Sri Ram (4) is really based on 
this very principle. 

The question which we have to ask is 
therefore, whether Ex. 3, the ex parte 
judgment was passed merely for default 
or itis based on a consideration of the 
truth orotherwise of the claim. Prima 
facie it may be presumed that a judgment 
ofa French Court in an ex parte case will 
be based upon a consideration of the truth 
ofthe claim, because that is what the 
French Oivil P, O. prescribed, Article 434 
of the French Code runs as follows : 

“Si le demandeur ne se presente pas, le tribunal 
donnera defautet renverra le defendeur de la 
demande. Sile defendeur necomparait pas, ìl sera 
donne defaut, et les conclusions du demandeur seront 
adjugees si elles se trouvent juates et bien verifiees.” 

That is to say it prescribes that if the 
defendant does not appear he will be treated 
as a defaulter, and the plaintiffs’ claim 
will be decreed if found just and well proved. 
When we turn to Ex, 3 we find nothing to 
suggest that this Article was strictly com- 
plied with. On the contrary it is stated in 
the judgment that the Court put the casa 

“under deliberations’, and later that the 
Oourt delivered the following judgment 

“after deliberations’. Moreover, before the 
judgment the plaintiffs’ Pleader was heard 


(5) 62 O gon; ae Tod. Cas, 931; 61 O L J 29; 39 OW 
N 5579 R O 

(6) 50 M Ft “100 Ind. Oas. 555; AIR 1927 Mad. 
285; 52 MyL J 240; 25,L W 307cF B). 
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on the case, and the letters of the de- 
fendant, which were said to form the basis 
of the contract, were considered in the cire 
cumstances, in my view, the ex parte judge 
ment in this case was clearly one upon the 
merite. 

With regard to Ex. 3a the judgment upon 
the “opposition” tbe position is, in my view, 
equally clear, I have already indicated that 
the scope of the French “Opposition” pro- 
ceeding seems to be wider than that of a 
rehearing proceeding in British India. 
The case of Guiard v. De Clermont (7), 
shows that in such a proceeding the 
Court goes intothe merits upon opposition. 
Indeed in that case the claim which had 
been decreed ex parte was dismissed upon 
the merits in the “opposition”, though it is 
true that that order was again set aside by 
the Appellate Court on the ground that the 
“oprositicn” was out of time (under Art. 158 
of the French Civil P. O.) 

It also sppears from Ex. 2a that the 
merits of the claim were considered. The 
defendant Munshi Dass himself raised the 
issue of the merits in his application in 
oppositicn. It appears that he prayed inter 
alia thatthe ex parte judgment might be 
cancelled, and on the merits (the expression 
used in the quaintly worded French official 
transection into English is ‘in the main”, 
but I understand that means on the merits) 
it might be declared that the case of Wazir 
Sahu and otkers was quite unacceptable, 
their claim “badly established”, and the 
claim might be dismissed and the plaintiffs 
ordered to pay ccsts. On this the Court 
framed the questions for its decision as 
“How the claim may be settled” ? and ‘who 
may be condemned to costs ?” Having heard 
the Pleaders and noted that the defendant’s 
case was “denial of the debt and besides 
that specially he made no commercial trans: 
action with the defendants (originally plain- 
tiffs) and that lastly the procedure taken up 
appears to be materially (and) fraudulent”, 
then the Court pronounced its decision in 
the main, which may be paraphrased as 
follows: That it appeared from the docu- 
ments and especially from the correspon- 
dence of Munshi Dass that Munshi Dass 
had in bad faith taken up a plea that the 
juriediction lay in Patna by reason of a 
suit which he had filed then. That he was 
putting up this false plea left an unfavour- 
able impression regarding his case. That 
he had given no explanation with regard 
to the Rs, 72 earnest money, received by 

(7) 1914) 3 K B 145; 83 L J K B 1407; 111 L T 293; 
30 TLR 51l. p 
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him, and that it appeared from the sub- 
mitted documents of the case that ha was 
“of evil intention and brought no legal 
justification to the fact of his present op- 
position”. Hence it was held that the op 
position was regular in form, but badly 
established in the basis”, and accordingly the 
ex parte judgment was confirmed” to come 
out with its full and entire effect” aonse- 
quently “the President of the Republic of 
France authorises and orders to all Nazirs 
when legally asked for, to put the present 
judgment to its execution.” 

It is surely plain from all this that the 
Court considered the merits of the case and 
held that the defendant’s version was false 
and that the claim was just, The decision 
was, therefore, one on merits. 

That disposes of the two points upon 
which the Courts below dismissed the suit. 
Mr. Mahabir Prasad for the respondent, 
however, raises the plea of jurisdiction in 
Tegard to which the Courts below were 
against him. The position with regard to 
jurisdiction in the case of foreign jodg- 
ments has been clearly stated by the Privy 
Oouncil in Gurdyal Singh v. Raja of Farid- 
kot (8). A personal decree by the Courts of 
any foreign country against a person who 
was nota citizen of that country and was 
nct resident in it will be regarded in the 
British Oourts as an absolute nullity, unless 
there is something toshow that the defen- 
dant had himself in some way voluntarily 
submitted to the jurisdiction of that foreign 
Court. 

In the present case the defendant admit- 
tedly did not reside in Chandernagar, but 
in Barh. itis not contended that he had 
in any way submitted to the French Oourt 
at the time when theezx parte judgment 
(Ex. 3) wae passed against him. Exhibit 3, 
therefore, must he’ held to have been with- 
out jurisdiction unless the subsequent cone 
duct of the defendant in filing the opposi- 
tion could date back so as to validate the 
ex parte judgment, On this point it is 
argued with such force that nothing that 
happens subsequently can give any validity 
to something which isa complete nullity. It 
hes been laid down in Sheo Tahal Ram v. 
Binaik Shukul (9), that if the original judg- 
ment is a nullity, npthing subsequently done 
by the defendant can make it. otherwise. 
This is the view taken also by the Madras 
Courts: Narappa Naicken v. Govindaraja 


(€) 22 O 222; 21 I A 171; 4 R & J 267; 6 Sar. 503; 112 
P R 1894 (P O). } 

(6) 53 A 747; 136 Ind. Cas, 353; (1931) A L J 653; 
AIR 1931 All. 689; Ind, Rul. (1932) All, 177. ` 
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Naicken (10), Narappa Naicken v. Ranga- 
sami seken (11), and Sivaraman Chetti 
v. Iburam Saheb (12). In my opinion this 
is correct, and if Hari Singh v. Muhammad 
Said (13), and Janki Sethani v. Seth Laxmi 
Narayan (14), lay down anything to 
the contrary they must be taken to be 
incorrect. Guiard v. De Clermont (7), does 
not raally conflict with this view, since in 
that case it was the appellate judgment 
which was held tobe with jurisdiction and 
that judgment was subsequent to the defen- 
dant’s submission to the jurisdiction by fil- 
ing his opposition, The same, I think, 
applies to Harris v, Taylor (15), for it ap- 
pears that there was a submission to juris- 
diction in the form of an application to the 
foreign Courtto set aside an order for ser- 
vice out of jurisdiction, before the delivery 
of the judgment which was in question. 

_ The ex parte judgment was without juris- 
diction, and the subsequent judgment 
(Ex. 3a) could not operate to validate any- 
thing which was nullity, That, however, 
does not end the matter. I have already 
indicated that the appellants based their 
case on the second judgment as well as 
on the first. The second judgment was 
clearly passed with jurisdiction, because 
there was a voluntary submission to 
jurisdiction by the defendant before 
it was passed. The defendant himself 
in fact asked for this decision, He was 
prepared to take the benefit of it if the 
decision was in his favour, and he must be 
prepared also to be bound by it if the dee 
cision is against him. 

Possibly the second judgment could not 
be said to decree the claim, since it merely 
confirmed the original decree, Here, how- 
ever, if isimportant to notice the wording 
of s, 13, which say that “a foreign judgment 
shall be conclusive as to any matter there- 
by directly adjudicated upon between the 
same parties.’ The question, therefore, 
resolves itself into whether, though Ex, 3a 
did not perhaps in itself amount to a decree 
upon the claim, or validate the previous 
‘decree, it could nevertheless be said to ba a 


(10) 57 M 824; 149 Ind. 'Oas, 1168; 39 L W 765; 6R 
bapa AIR 1934 Mad, 434; 67 M L J 187; (1934) MW 


(11) ATR1933 Mad, 393; 144 Ind. Cas. 557; 37 L W 
Wir LJ 531; Ind. Rul. (1983) Mad. 433; (1933) M 


(12) 18 M 327. 
(13) 8 L 54; 102 Ind. Cas. 523; AI R1927 Lah, 
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direct adjudication of the question whether 
the plaintiffs were entitled to recover the 
amount previously decreed, In my opinion 
the answer to this question must be in the 
affirmative. If itis answered in the afirm- 
ative, then Ex. 3a is conclusive upon the 
question of the plaintiffs’ right to recover the 
sum in question as claimed by them in the 
present suit. 

The answer is in the affirmative, since E 
have already held that Ex 3-a was an ad- 
judication upon the merits of the claim 
itself. The defendant deliberately and 
voluntarily submitted the merits of tke 
claim tothe decision of the French Oourt. 
It was the defendantin the opposition pro» 
ceeding who raised the issue of the merits, 
The Court framed an issue accordingly, and 
decided that issue against him. If Ex. 3a 
had not adjudicated upon the claim, the fact 
that it confirmed Ex. 3, which was a nullity, 
would be of no avail to the plaintiffs; but 
though it cannot give any force to Hx. 3, 
Ex. 3a can amount to an adjudicationin 
itself, and in my view, the matter of the 
correctness of the claim was directly adjudi- 
cated upon in Ex. 3a after the defendant had 
had a hearing upon the merits. 

Mr. Mahabir Prasad further argues that 
Ex. 3a did not decide all the necessary 
issues, as it did not decide the question 
whether the contract was with the plaintiffs, 
or with some non-existent firm Wazir Sahu 


Karu Sahu. Therefore, he argues it cannot 
be conclusive on the correctness of the 
claim. 


The answer to this is that no such issue 
arises. Both in Chandernagar and in Barh 
the plaintiffs sued not as a firm but as mem- 
bers of a joint family trading together Had 
the present suit been brought upon the con- 
tract, it might perhaps have been open to 
the defendant to take a defence that his 
contract was not with the plaintiffs, bat 
with an alleged firm in Ohandernagar, 
Wazir Sahu Karu Sahu. which was actually 
non-existent, as no such firm was licensed. 
The present suit, however, was not on the 
contract but on the foreign judgment (and 
indeed at that time any claim upon the con- 
tract itself would have been barred by limi- 
tation). For that reason questions regarde 
ing the validity of the contract and fhe 
rights of the plaintiffs to recover on a con- 
tract could not arise. Toe foreign judgment 
said that the plaintiffs where entitled to 
recover this sum. Section I3 says that 
with certain exceptions that judgment is 
conclusive on that point. Once, therefore, 
it is held that none of the exceptions 
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specified in the section are applicable, that 
ends the matter. The plaintiffs then have 
conclusively established that they are entitl- 
ed to recover the sum in question, and the 
defendant cannot be allowed to go bebind 
the ecnelusive foreign judgment and re-open 
the issues as to the merits. The fact that 
the foreign judgment may fail. to show 
that every separate issue, such as the 
status of the contracting parties, or the 
measure of damages, was separately fram- 
ed and decided, is irrelevant unless it 
can be shown that that failure brings 
the case within the purview of one of the 
exceptions to 6. 13. 

Here it is argued, though somewhat faint- 
ly, that exception (d) of s, 13 is applicable, 
and the proceedings in the French Oourt 
were opposed to natural justice, as evidence 
was not properly taken and the documents 
were not legally proved. 

I confess to some difficulty in understands 
ing what precisely is meant by the expression 
‘natural justice’, which the Legislature 
in its wisdom has seen fit toemploy. No 
one, however, unless very insuler in his 
ideas could imagine that it means British 
justice as opposed to French justice, or 
the justice of any other particular foreign 
country. The fact, therefore, that the French 
Court may not have followed the procedure 
of British Courts and observed Britieh 
Indian rules as to evidence, can afford no 
ground for finding that the proceedings 
were opposed to natural justice. 

In my view it has not been established 
that any of the exceptions tos, 13 are ap» 


plicable tothe facts of this case. The French, 


judgment is, therefore, conclusive upon the 
fact that the plaintiffs are entitled to recover 
the amount claimed by them. The appeal 
must, therefore succeed, and I would set 
aside the decision of the lower Appellate 
Oourt and decree the suit with costs 
throughout. 

Chatterji, J—I agree that the appeal 
must be allowed. 

So far asthe ex parte judgment Ex, 3 is 
concerned, I entirely agree with my learned 
brother that it was given on the merits of 
the case, but was without jurisdicticn. 

As regards the judgment Ex. 3 (a), there 
can be no doubt that it was passed with 
jurisdiction, because the defendant himself 
by filing an “Opposition” invited the Court 
to give a decision, On the question whether 
that judgment was given on the merits, it 
may be said that by it there was no direct 
adjudication upon the plaintiffs’ claim 
inasmuch as it did not give them any 
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decree with respect to their claim, No 
doubt s. 13 of the Civil P. O. ‘simply 
says that a foreign judgment shall be “con- 
clusive evidence”. But where foreign judg» 
ment is made the sole foundation of a suit, 
the relief asked for in tke suit must be 
such as isawarded by the foreign judgment. 
In the present suit this condition is not 
satisfied by the judgment Ex. 3 (a). œ 
The true position, however, is this, By 
the ex parte judgment Ex. 3 the defendant 
was made liable for the amount now claimed 
by the plaintiffs. The defendant then filed 
an “opposition” by which he wanted not 
merely toset aside the ex parte judgment 


“but to re-open the whole case and obtained 


a dismissal of the suit—and this is the scope 
of an “‘oppositton” under the French proce» 
dure. He thus took the chance of a deci- 
sion on the merits of the case. Whatever 
decision might be given on his “opposition” 
would certainly be binding on him. The 
Court after considering the facts of the case 
gave a decision adverse to him, by which 
the ex parte judgment was confirmed. The 
ex parte judgment, therefore, must be taken 
to be a partofthe judgment Ex, 3 (a). 
According to this latter judgment the ex 
parte judgment was “to come out with its 
full and entire effect”. No doubt the ex paste 
judgment by itself was without jurisdiction, 
but the judgment Ex. 3 (a) which cone 
firmed it took its fuli force and effect. In 
support of this view reference may be 
made to Guiard v. De Clermont (7). 
The facts of that case were these: The 
plaintiff, who resided and carried on busi- 
ness in Paris, ecmmenced proceedings in 
the Tribunal of Commerce of the Seine 
against the defendants, who were merchants 
carrying on business in London, for breach 
of contract. A notification of these proceed- 
ings was sent to the French Counsul in 
London, who informed the defendants that 
certain legal documents had been received by 
him for them and requested them to take 
them up. The defendants, although they had 
reason to suspect to what the documents 
related, declined to take them. Thereafter 
judgment by default for damages and costs 
was entered against the defendants in- the 
Tribunal of Commerce, and intimation there- 
of was given in the same way as in cons 
nection with the commencement of the 
proceedings, but the defendants took no 
notice thereof until the plaintiff obtained 
the issue of a saisie-arret or conditional 
order attaching any money belonging to 
them in the hands of the Credit Lyonnais 
Bank in Paris, The defendants had a sum 
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of 41.°or 81. due to them in the bank 
at theb time, and the bank intimated to 
then! that the saisie-arret had been issued, 
whereupon the defendants filed an “opposi-+ 
tion” in the Tribunal of Commerce asking 
that the default judgment should be re-open- 
ed. The Tribunal of Commerce allowed the 
“opposition”, heard the case on the merits, 
and, gave judgment for the defendants with 
costs. The plaintiff appealed to the Court 
of Appeal in Paris, and the Court held that, 
the first judgment of the Tribunal of Oom- 
merce having been executed by the plain- 
tiffs, the defendante’ “opposition” was too 
late and was therefore not receivable, 
and accordingly the plaintiff's appeal was 
allowed, and the original judgment by 
default in favour of the plaintiff was res- 
tored. The plaintiff then sued on the judge 
ment of the Court of Appeal. It was held 
“that the judgment was enforceable inasmuch as 
(1) the defendants had voluntarily appeared in the 
French proceedings, and (2) the jadgment took its 
whole force and effect from the decision of the 


Court of Appeal and was not merely the original 
default judgment.’* 

One of the contentions raised on behalf of 
the defendants in that case was that the 
judgment sued upon.was a defrault judg- 
ment and nothing more. This contention was 
disposed of by Lawrence, J., who decided 
the case, in the following words :— 

“Secondly they say that the judgment upon which 
they are now sued is a default judgment and 
nothing more, Ina sense that is true, but I do not 
think it is true in the sense which enables them to 
treat it as a default judument with regard to which 
they have not appeared, seeing that that. judgment 
now takes its whole force and effect not from the 
original decision of the Tribunal of Commerce of 
the seins of May 3, 1907, but takes its force and 
a from the judgment of the Oourt of Appeal of 


The same reasoning applies with equal 
force to the present case. No doubt in that 
ease the judgment sued upon was passed by 
the Coust of Appeal, but this fact does not 
make any difference in principle. In the 
present case the French Court hearing the 
“opposition” could set aside the ex parte 
judgment Ex. 3 and at the same time dis- 
miss the suit or could as well confirm the 
ex parte judgment, Its decision confirming 
the ex parte judgment stands on no different 
footing from the judgment of the Court of 
Appeal restoring the default judgment of 
the first Court in the ease in Guiard v. De 
Clermont (7). In this view the plaintiffs in 
this suit are entitled to enforce the judg- 
ment Ex. 3 (a) as confirming the ex parte 
judgment Ex, 3. 


D. Appeal allowed. 
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Tan YEOTMAL ELEOTRIO SUPPLY Ov. 
AND OTHERS ~DEFENDANTS ' 

Company—Meeting on requisition— Date of receipt, 
presumption — Meeting valid under substantive law, 
whether can be invalidated by Article of Assoctation— 
Articles may in themselves provide far varying sets of 
circumstances—Companies Act (VII of 19131, 83 20, 78, 
83-B—Number of directors specified in articles can 
be altered by general meeting — Notice of meeting not 
rectting all facts necessary to meet every technical 
objection which may be raised asto its validity—This 
does not invalidate meeting held in pursuance of such 
notice~Articles held did not exclude power of Com- 
pany in general meeting to appoint additional directors, 

Tn the case of calling a meeting on requisition there 
is no presumption that the requisition was received 
on the date it bears. [p. 552, col. 2.] . : 

Quere.—It ia very doubtful if a meeting valid 
under the substantive law could be iavalidated by 
an Article of Association. [p, 553, col. 1.] i 

There is nothing in the Oompanies Act which 
requires that Articles of Association must be rigid and 
may not in themselves provide for varying sets of 
circumstances, |ibid.] : 

One of the Articles of Associatién read: Until other. 
wise determined by a general meeting the number of 
directors shall be not less than threes or more 
than seven: : 

Held, that a resolution at a general meeting that 
the number of directors should bs increased to more 
than seven wasvalid and that no special resolution 
was required. 143 Ind. Cas. 7 (1), relied on. 105 Ind. 
Oas. 541 (2), distinguished. [p. 553, col. 1.] 

Agshare-holder is entitled to be given adequate 
information as to the business to be transacted, as 
s. 78, Companies Act, in fact requires: but it cannot be 
held that unlese the notice of the meeting recites all 
facts necessary to meet every technical objection 
which may be raised as to its validity the meeting 
held in pursuance to such notice must be invalid, 
[p 3-2, col. 2] ` 

One of the Articles of Association of the company 
was: The directors shall have power, at any time, 
and from timeto time, to appoint any other qualified 
person to be a director, either to fill a vacancy or 
asan addition to the board, but so that the total 
number of directors shall not at any time exceed the 
maximum number fixed by Art. 98, and any person 
go appointed shall retain his office only until the next 
following ordinary meeting, and shall then be eligible 
for re-election : , 

Held, that the ordinary power of the company in 
general meeting to appoint additional directors had 
not been excluded by the Articles of Association, 
Blair Open Hearth Furnace Co. v. Reigart (3) dis- 
tinguished, Worcester Corsetry Ltd. v. Witsings (4) 
relied on. 


Mr, Khanchand Gopaldas, for the Plain» 


tiff. 
Messrs. Hakumatrai M. Hidnani and 
Kimatrai Bhojraj, for Defendants Nos. 1 


and 2, respectively. 
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Judgment.—Plaintiff is a share-holder 
and a director of the defendant company, 
the Yeotmal Electric Supply Co., Ltd. 
which for some reason has its registered 
office at Karachi at the bungalow of the 
managing agent. I am informed that there 
was disagreement between the managing 
agent who is also chairman of the board 
of directors and a majority of the seven 
directors, and in order to convert the 
minority on the board favourable to the 
managing director into 8 majority, certain 
shareholders sent in a requisition demend- 
ing an extraordinary general meeting of the 
company for the purpose of passing a reso- 
lution increasing the number of directors 
to eleven, of making the consequent addi- 
tional appointments of directors and of 
passing certain resolutions on other matters, 
Exhibit 11 is the requisition which was 
made by eleven share-holders, and in accord- 
- ance with this requisition an extraordinary 
general meeting was beld on May 28, 1939, 
when eight resolutions set out in para. 4 
of the plaint were passed. By the present 
suit plaintiff seeks a declaration that the 
meeting held on May 28, 1939, was not 
validly convened and that the resolutions 
passed were invalid. He aleo seeks an ine 
junction restraining the company defendant 
No. 1 from giving effect to any of the eight 
resolutions, and restraining defendants 
Nos. 2 to 5 the additional directors appoint- 
ed at the meeting from acting on the board 
of directors. Plaintiff was granted an ine 
terim injunction, but when defendants 
appeared to show cause against the rule, 
it seemed to me that as evidence in the suit 
would be confined to the simple question of 
the date of presentation of the requisition, 
immediate disposal of the suit was possible 
and accordingly the suit has been tried. 
Plaintiff bases his case upon three main 
grounds. The firstis that the meeting of 
May 28, 1939, was not properly convened 
and that all resolutions passed at that meete 
ing are therefore invalid, The second is 
that even if the meeting was validly con- 
vened, the first resolution set out in para. 4 
of the plaint alters one of the Articles of 
Aseociaticn of the company, ramely Art, 98. 
Under s. 20, Companies Act, an Article of 
‘Association can be altered only by special 
resolution, which admittedly was not done 
in the present instance, If then the first 
resolution is invalid, the second resolution 
: appointing four additional directors is also 
invalid. The third ground is that even if 
the first resolution is valid the power to 
appoint additional directors vests in the 
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directors and not in the company sunder 
Art. 102 of the Articles of Association, and 
the second resolution appointing spdvific 
persons as additional directors is ultra vires, 
Mr. Khanchand for plaintiff has accepted 
my suggestion that the remaining resolu-. 
tions on other matters are only recommen" 
datory or commendatory, and therefore of 
no practical importance, and he has. con- 
fined his objections to the first two resolu- 
tions. Of course, if the meeting was not 
validly convened, all the resolutions would 
be as if they had not been passed. 

The first objection to the validity of the 
meeting is that the requisition is dated 
March 25, 1939, while the meeting was con- 
vened for May 28, 1939, This is said to 
contravene Art. 68 of the Articles of Asso- 
ciation which provides that a meeting con- 
vened on requisition shall be held not more 
than two months after the date of delivery 
to the company of the requisition. Evie 


‘dence has been led by the company to show 


that although the requisition is dated 
March 25, 1939, it was not delivered at the 
company’s office until April 15. Plaintiffs 
witness K, O. Advani one of the directors, 
admits that he received a copy of the requi- 
sition with notice dated April 2+, 1939. of a 
directors’ meeting, and that the copy of re- 
quisition sent to him bore a note that it had 
been received on April 15, 1939. Mr. 
Khanchand argues that the presumption is 
that the requisition was received on the 
date it bears, but I know of no authority 
to justify such a presumption being made. 
I see no reason to doubt the evidence of 
the managing agent and his clerk that it 
was received on April 15, 1939. This asser- 
tion is shown to have been made on 
April 24, 1939, when there was no reason for 
any false assertion, for the meeting could 
have been convened for 21 or May 24, as 
easily as for May 28, 1939. I accept there- 
fore that the meeting was convened in 
accordance with Art. 58 It is further 
argued that as the notice to share-holders 
did not show. as the copy to directors 
showed the date of requisition, the share- 
holders were not put in possession of all 
facts necessary to enable them to deters 
mine whether they should attend the meet- 
ing. It has no doubt been held in- many 
cases that a share-holder is entitled to be 
given adequate information as tothe busis: 
ness to be transacted, as s. 78, Companies 
Act, in fact requires; but I am not aware 
that it has ever been held -that unless the 
notice of the meeting recites all facts neces. 
sary to meet every technical objection which 
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may beeraised as to its validity, the meeting 
held jng pursuance to such notice must be 
invalfd, 

I may also remark that Art. 68 is not in 
accord with cl. (3) of s. 78, Companies Act, 
which provides a period of three months 
from the date of deposit of the requisition 
within which an extraordinary general 
meeting must be held. It is very doubtful 
if a°meeting valid under the substantive 
law could be invalidated by an Article of 
Association. On this question, it is not 
necessary for me to express a definite opi- 
nion. I hold that the meeting was held 
within two months of the receipt of the re- 
quisition, and that the absence of the date 
of receipt in the notice of meeting does not 
invalidate the meeting. The first ground of 
objection taken by plaintiff therefore has 
no substance. The first resolution passed 
at the meeting is in the following terms: 

“That until otherwise determined by a general 
meeting the number of directors shall be not less 
than 3 or more than 11, and the present strength 
of the Board be increased to 11.” 

- It is claimed for plaintiff that this resolu- 
tion alters and in fact replaces Art. 98 of the 
Articles of Association which reads: 

“Until otherwise determined by a general meeting 
the number of directors shall be not less than 3 or 
more than 7.” 

It is true that the language of the reso- 
lution suggests the replacement of Art. 98 
by the resolution but I can see no difficulty 
in holding that this resolution is a resolu: 
tion made under Art, 98. It does what this 
Article contemplates may be done. There 
is nothing in the Companies Act which 
requires that Articles of Association must be 
rigid and may not in themselves provide 
for varying sets of circumstances. The form 
of Art. 98 is identical with the specimen 
article given at p. 668 of Palmers Company 
Precedents, Part I, Edn. 15, and the learned 
author's note is : 

“In the absence of the first seven words it seems 
that the number cannot be reduced without a special 
resolution.” 

In Gur Prasad v. Rameshwar Prasad (1) 
the same question arose as in the present 
case. The relevant Articles of Association 
were identical with those of the Yeotmal 
Electric Supply Company. It was held that 
a resolution at a general meeting that the 
number of directors should be increased to 
16 was valid and that mo special resolution 
was required. In this the Bombay case, 
Nav Navnitlal Chabiidas v, Scindia Steam 
Navigation, Co. Ltd. (2), relied on by Mr. 

(1) 55 A 399; 143 Ind. Oas. 7; A T R 1933 All. 344; 
(1933) A LJ 290; Ind. Rul. 1933) All. 189, 

T Shr 1927 Bom, 609; 105 Ind. Oas. 541; 29 Bom. 
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Khanchand is distinguished and the same 
points of distinction arise in the present 
case On the second ground also, I consider 
Plaintiff must fail, On the last ground Mr, 
Khanchand relies mainly upon the case in 
Blair Open Hearth Furnace Co v, Reigart 
{3), in whieh Eve, J., held on the Articles of 
Association of that company that the power 
of appointing additional directors had been 
divested from the company and had been 
entrusted to the board of directors to the 
exclusion of the company. Tais case was 
considered by the Court of Appeal in 
Worcester Corsetry Ltd, v. Wittings (4). 
The principle accepted in both cases is 
that the power of appointing additional 
directors will lie with the company in 
general meeting unless the company by its 
Articles of Association has divested itself of 
this power. This principle also is expressed 
in s. &3-B, Companies Act. In Worcester 
Corsetry Lid. v. Wittings (4), the articles 
were not the same as in Blair Open Hearth 
Furnace Co.v. Reigart (3), but appear to 
be practically identical with those in the 
present case. In Worcester Corsetry Ltd. 
v. Wittings (4), it was held that on the 
articles in that case the rights and powers 
of the company in general meeting to 
appoint directors had not been circum- 
scribed so as to prevent their being exer- 
cised by the corporators, Article 102 in 
the present case is as follows: 

“The directors shall have power, at any time, and 
from time to time, to appoint any other qualified 
person to bea director, either to fill a vacancy or 
as an additionto the board, but so that the total 
number of directors shall not at any time exceed 
the maximum number fixed by Art. 98, and any 
person so appointed shall retain his office only 
until the next following ordinary meeting, and shall 
then be eligible for re-election.” 

Other material articles are Nos. 110, 111, 
112 and 113 which are as follows : 

“110. The company at any general meeting at 
which any directors retire in manner aforesaid shail 
fill up the vacated offices by electing a like number 
of persons to be directors and without notice in that 
behalf may fill up any other vacancies. 

111 Ifat any general meeting at which an elec- 
tion of directors ought to take place, the place of any 
retiring director is not filled up, such director shall, 
if willing to continue in office, be deemed to have 
been re-elected at such meeting. 

112. The company in general meeting may, from 
time to time, increases or reduce the number of 
directors, and may alter their qualification and 
may also determine in what rotation such increased 
or reduced number is to go out of office and may 
remove any director (not being the director repre- 
senting the managing agents) before the expiration 
of this period of office and appoint.another person 
in his stead, The person so appointed shall hold 


(3) (1913) 108 L T 665; 57 S J 500; 29 TUR 
19. 
(4) (1936) Oh. 640; 105 L J Ch. 385. 
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office during such time only as the director in whosa 
place he is appointed would have held the same if he 
had not been removed. 

113 No person, not being a retiring director, 
shall, unless recommended by the directors for elec- 
tion, be eligible for election to the office of director 
at any general meeting unless he or some other mem- 
ber intending to propose him has at least seven days 
before the meeting left at the office a notice in writ- 
ing under his hand signifying his candidature fer the 
office of director or the intention of such member to 
Propose him,” 

For consideration of these articles, I do 
not think I can do better than repeat the 
observationa of Slesser, L. J. in Worcester 
Corsetry Ltd. v, Wittings (4). 

“I proceed to consider the matter from the other 
end and to ask myself, first, what are the powers of 
the directors to appoint additional .directors at all? 
In my view the powers of the directors to make 
appointments are limited to the powers given to 
them in Art, 85 of table Ato the following effect; 
The directors shall have power at any time, and 
from time to time, to appoint a person as an addi- 
tional director who shall retire from office at the next 
following ordinary general meeting. 

bat provision indicates to me that a special 
emergency power for a limited period of appointing 
.an additional director is given to the directors, 
which appointment lapses when the corporators 
would normally assume control over the appoint- 
ment or the removal, as the case may be of direc- 
tors at their ordinary general meeting. I can find 
here no other power given to the directors to ap- 
point directors at all, When we contrast that 
power with the power given to the directors by 
Art. 93 in Blair Open Hearth Furnace Co. v. 
Heigart (3), we see that there the directors may 
from time to time appoint additional directors, but 
so that the total number of directors shall not exceed 
the prescribed maximum. 

There is no limitation there as to the time for 
which such additional directors shall serve, and 
that is one matter which distinguishes this case 
from Bliar Open Hearth Furnace Co. v. Heigart (3). 
In addition to that limitation of power of the direc- 
tors to appoint in the present, case, in my opinion, 
the company are in terms by Art. &3 given a 
power themselves to appoint directors, which power 
is not directly to be found in the articles in 
Bliar Open Hearth Furnace Co. v. Heigart (3). In 
my view Art. 12 of the plaintiff company’s articles, 
which says, ‘Until otherwise determined by a gene- 
ral meeting the number of directors shall not be less 
than two nor more than seven’ is dealing with a diffe- 
rent subject-matter and has a different intent from 
Art. 83, 1 think that Art. 12, which corresponds in 
terms with Art, 82 in Bliar Open Hearth Furnace 
Co. v. Heigart (3), is dealing with the total number 
of possible directors, The machinery for verying 
that number is contained in Art. 12, because it 
says that the number of directors shall not be less 
than two nor more than seven until otherwise de- 
termined by a general meeting, That article con- 
tains within itself all the machinery for fixing the 
maximum and minimum number of directors. I do 
not think that Art. 83 is dealing with such a 
matter. Art. 83 gives to the company in terms 
power to increase the number of directors, I put 
this question to’the respondents’ Counsel for my 
information : supposing the company increased the 
number of directors or purported to do so, under 
Art. 83 and then the directors, who, on the res- 
pondents’ Counsel's argument, have the power alone 
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to make the appointment, do not make the &ppoint- 
ment : have the company increased the number of 
the directors or have they not, because in} fact 
the increase which they had authorized under 
Art. 83 would never have been made? The more 
natural view of Art 83 is that it is not redun- 
dant or merely introducing unnecessary machinery 
which is-already provided by Art. 12 in dealing 
with the maximum and minimum, but as Lawrence, 
L. J. has indicated, is itself conferring a power 
not only to increase the number but to increase 
that number by itself appointing directors to the 
extent to which it is intended to increase the 
number. That view is supported by the considera- 
tion urged by my Lord with regard to the latter 
part of that clause, which gives to the company 
power to determine in what rotation the increased 
or reduced number of directors is to go out of 
offices. It clearly, in my opinion, contemplates 
among other things, that the rotation of those 
persons may be a rotation indicated by their names 
as wellas by the proportion in which they are to 
retire. Finally. I draw attention to the last part 
of Art. 85 of Table A which in terms says, that 
in any event the directors who have been appointed 
as additional directors are eligible for re-election 
by the company which indicates that in that case 
at their ordinary general meeting the company 
have power to elect directors, That power is also 
missing in Blair Open Hearth Furnace Co. v. 
Reigart (3). 

For these reasons, and also because I do not 
think that the inherent power of the corporators to 
direct the control of their owa company by nominat- 
ing the directors is excluded by any contract con- 
tained in the Articles of Association, I think this 
appeal must be allowed.” 

This reasoning applies equally to the pre- 
sent case, and I must hold that the ordinary 
power of the company in general meeting 
to appoint additional directors has not been 
excluded by the Articles of Association and 
that the second resolution appointing defen- 
dants Nos. 2 to 5 viz, Fatehchand Assudo- 
mal Jhangiani. Chandiram Bulchand Advani, 
Gaganmal Rijhumal Jhangiani, and Hiran- 
and Hassamal’ Sararangani, is not ultra 
vires the powers of the meeting. On these 
findings the suit must fail and it is dismiss- 
ed with costs. 


D. Suit dismissed, 
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0. X’ r. 1—Firm—Sole proprictor—Suit in name 
of fir Virough proprietor, if defective. 

In Gases other than commercial contracts the ordi- 
nary presumption is that time is not of the essence of 
the contract ; there is no such presumption in the 
ease of commercial contracts. Stipulations as to 
time are prima facie to be regarded as essential in 
connection with such contracts, [p. £56, col. 1; p. 557, 
col, 2.) 

Where both parties are engaged in business and 
articles are purchased by one party from the other 
party for business purposes, the transaction falls 
within the term “mercantile transaction.” It is not 
necessary that the purchase should be for the purpose 
of selling the goods to another. [p. 556, col. 1.) 

If the time is originally of the essence of the con- 
tract, it does not cease to be of the essence of the 
contract because a party agrees to grant a short 
extention. [p. 558, col. 1.] 

It is no doubt implicit in O. XXX, r. 1 of the 
Civil P, O., thata suit can be brought in the name 
of a firm only where the firm consists of more than one 
person. But even if the firm does not. consist of 
more than one person, a suit instituted inthe name 
of the firm through the proprietor giving the name of 
the proprietor is not defective. 134 Ind. Oas. 1200 
(3), relied on. 159Ind.Oas. 138 (4) and 127 Ind. Cas, 
412 (5), referred to. [p. 55&, col. 2.) 


App, for revision of the order of the Ist 
Additional} Judge, Small Oause Court, 
Lucknow, dated September 30, 1937. 


Messrs. N. Banerji and Gobind Bihari, 
for the Applicant. 


Mr. J. K. Tandon, for the Opposite Party. 


Judgment.—This is an application in 
revision under s, 25 of the Small Oause 
Courts Act by the Lucknow Automobiles 
through Mst. Munia, proprietress, against 
the judgment and decree, dated September 
30, 1937, of the learned First Auditional 
Judge, Small Cause Court, Lucknow, 

The applicant sued the Replacement Parts 
Co., Oawnpore, to recover from them a sum of 
Rs.412. Of this Rs. 400 had been advanced 
by the plaintiff to the defendant in part 
payment of a hoist and a compressor ordered 
by them: Rs. 12 represented interest on 
this amount. 

The plaintiff's case was that on September 
21, 1936, she made enquiries from the de- 
fendant about the prices of a hoistand com- 
pressor. Negotiations followed and the 
plaintiff agreed to purchase these articles 
from the defendant for Rs. 1,525, paying a 
sum of Rs. 400 by way of advance. It was 
at first agreed that the articles would be de- 
livered by October 12, kut subsequently the 
contract was modified on this point, the 
plaintiff granting a short extension. As the 
articles had not been despatched from Oal- 
cutta by October 20, the plaintiff cancelled 
the contract and refused to accept the 
articles when they were received in Lucknow 
from Oaleutta sometime later. The articles 
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were actually despatched from Oalcutta on 
October 26. 

The learned Additional Judge held that 
at the time the original agreement was en- 
tered into a definite date forthe performance 
of the contract, namely the delivery of the 
goods, was fixed. This time was extended, 
but without any specified date by which 
the articles must reach Lucknow being 
fixed. The Additional Judge concluded that 
the parties did not intend to make ths time 
of delivery as the essence of the contract, 
and that the plaintiff was not justified, 
therefore, in rescinding the contract, the 
agreement of sale not having become void» 
able at his option, He thought that the atti» 
tude adopted by the plaintiff was unreason~ 
able and that the defendant was, therefore, 
entitled to retain the money which had been 
paid by way of advance. He observed that 
the plaintiff would have been ordinarily 
entitled to get compensation from the defen- 
dant for the delay in the performance of 
his part of the contract, but no compensation 
had been claimed. 

The Additional Judge further thought 
that there was a technical defence in 
the plaintifi’s suit in that the suit was 
brought in the name ofthe Lucknow Auto- 
mobiles. This could not constitute a firm 
as there was only one proprietor and conse- 
quently the provisions of 0. XXX, r. lof the 
Civil P, C. did not apply. Objection had 
been taken on this ground by the defendant 


“company in their written statement, but no 


step had been taken by Mst. Munia for 
amendment by the substitution of her name. 
Consequently the learned Additional Judge 
held that the suit was not maintainable. He 
accordingly dismissed it. 

It has been argued on behalf of the ape» 
plicant that the correspondence between 
the parties shows that time was of the 
essence of the contract and that the plain- 
tiff was justified in rescinding the contract 
when the goods were not despatched from 
Calcutta on the specified date. It has also 
been argued that there is no legal defect in 
the form in which the suit was brought 
since Mst. Munia was referred to as the 
proprietress of the Lucknow Automobiles, 

Under s 55 ofthe Indian Oontrast Act 
when a party to a contract promises to doa 
certain thing at or before a specified time 
and fails to do any such thing at or before 
the specified time, the contract becomes 
voidable at theoption of the promisee, if 
the intention of the parties was that time 
should be of the essence of the contract. 

Under s.11 of the Indian Sale of Goods 
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Act unless a different intention appears 
from the terms of the contract, stipulations 
as to time of payment are not deeme- 
ed to be of the essence of a contract 
-of sale, Whether any other stipulation as 
to time is of the essence of the contract or 
not depends on the terms of the contract. 

In cases other than commercial contracts 
the ordinary presumption is that time is 
not of the essence of the contract ; there is 
mo such presumption in the case of coms 
‘mercial contracts. It has been contended 
on behalf of opposite party that the contract 
‘under consideration was not a commercial 
‘Contract, Learned Ccunsel has not been 
able to refer me to any definition of this 
term, but he argues that there would only 
be a commercial contract if A purchased 
goods from B for the purpose of selling 
‘them to C and that a transaction by which 
a motor business purchases goods for its 
own use from another person or persons 
‘engaged in business would not constitute a 
commercial transaction. I must say at once 
that Iam unable to accept this distinction. 
‘Where both parties are engaged in business 
and articles are purchased by one party from 
‘the other party for business purposes, I am 
clearly of opinion that the transaction falls 
‘within the terms “mercantile transaction”. 

We have, therefore, to consider the terms 
-of the contract and the intention of the pare 
ties as to whether time should be of the 
essence of the contract. For this purpose 
itis necessary to give briefly the salient 
points in the correspondence between the 
parties. It should, however, first be noted 
that the defendant, Messrs. The Replace- 
ment Parts Co., were the selling agents of 
Messrs, Spence Ltd., Calcutta, by whom the 
gcodsin question were actually received in 
India. 

The correspordence opened with two 
letters (Exs. Al and AY) from Lucknow 
Autcmobiles, both dated September 21, 
1936, and addressed respectively to Messrs. 
The Replacement Parts Oo., Cawnpore and 
to Messrs. Spence Ltd., agents for machinery 
and tools, Caleatta. In both these letters 
the Lucknow Automobiles enquired the 
price of a compressor and lift to'raise cars 
and big trucks. The reply (Ex. A3) was 
sent to this letteron September 29, by the 
defendant company to whom Messrs. Spence 
Ltd., Calcutta, had forwarded the letter re- 
ceived by them, Particulars were given of 
the compressor and hoist and the price 
namely, Rs. 1,525. 

In another letter of the same date (Ex, A4) 
the defendant company wrote to say that 
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their representative would call on the Lyck- 
now Automobiles on October 1. J 

On October 2, the Lucknow Automobiles 
sent to the defendant company as agent of 
Messrs. Spence, Ltd , a letter, Ex. A5. They 
referred to the interview which the plaintiff 
had had with the defendant's representative 
and stated that they were pleased to purchase 
the compressor and hoist for Rs. 1,525 efor 
Howrah and they sent an advance of Rs. 400 
against the order. It was said that the 
balance after deducting 50 per cent discount 
would be paid agairst delivery in Lucknow. 
It was added that the Lucknow Automo- 
biles would be glad ifthe defendant com- 
pany would wire to their Calcutta principals 
to despatch the goods to Lucknow at once 
“with the least possible delay in order that 
we can get them assoon as possible.” í 

On October 9, the defendant company 
wrote (Ex. A6) regretting that Messrs. 
Spence Ltd., were at present out of stock 
of hoists, but that they had reserved one 
for the plaintiff from the consignment ex- 
pected to be cleared by October 20. 

Apparently this letter (Ex. A6) had not 
been received by the plaintif before Octo- 
ber 12,as her manager wrote on that date 
Ex. 6 to the defendant company complain- 
ing that up tothe time of writing they had 
not received the railway receipt from the 
Oalcutta principals, although Mr. Dhawan, 
the representative of the defendant com- 
pany, had definitely promised that they 
would be received by October 12. In these 
circumstances the plaintiff asked to be ine 
formed by return when the arrival of the 
goods mignt be expected in Lucknow. It 
was added : 

“You should realise and appreciate that thisis the 
season of Lucknow and if we aredelayed, we will 
loge a great deal of our business, and as such please 
see that we get these things as soon as possible.” 

On October 14, 1936, the Lucknow Auto- 
mobiles sent a letter, Ex. 7, to Messrs, 
Spence Ltd., referring to the order which 
they had placed with the defendant com- 
pany and to the definite promise and assur- 
ance that the articles would be received 
positively on October 12, They also referred 
to the letter of October 9, which they had 
by that time received from the defendant 
company tothe effect that the goods would 
be sent from a fresh „consignment which it 
was expected to clear by October 20. It was 
added : 

“You will realise that this is the busiest season 
of our business and in order to give service to our 
customers as soon as possible we hurried up in the 
matter and paid them the advance without any consi- ` 
deration and after about a fortnight they have in- 
formed usinthis way and this is alsonot sure as to 
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whethef you are definite in sending these to us by the 
20th Jungs. We shall be glad, if you will please let us 
know, per return, as to whether you are certainly 
despatching these to us on the 20th inst. or there 
will be any further delay and if so, we shall be 
glad, ifyou will please stop despatch of these till 
you hear further from your Cawnpore Agents in this 
respectand ask them to treat our order as cancelled 
as we are not ina position to suffer any further loss in 
this respect on account of your agents'negligence”. 

Op October 16, the Lucknow Automobiles 
wrote the fetter (Ex, A9) to the defendant 
company, saying that they were glad to 
know that the letter had reserved a hoist 
frcm the consignment expected to be cleared 
about October 20, and that they would be 
obliged if the defendant company would 
instruct their principals to despatch the 
hoist and compressor as soon as the cosign- 
ment wascleared. 

On Ociober 20, the Lucknow Automobiles 
sent a telegram Ex. 8 to the defendant 
company reading: 

“Suffered loss treat order for hoist cans 
celled if Oalcutta principals not despatch- 
ing to-day,” 

On October 22, the defendant company 
wrote the letter Ex. A10 to the Lucknow 
Automobiles acknowledging the telegram 
of the 2uth which they had received on the 
2ist, but added that the hoist and com- 
pressor had already been despatched to 
Lucknow and “we trust that this will be 
found in order ”. 

To this the Lucknow Automobiles sent a 
telegram (Ex. 9) on October 23, 

“Hoist order already cancelled refund 
advance.” 

The subsequent correspondence between 
the parties is not material, 

It will be observed that in their letter 
of the October 22, the defendant company 
stated that the hoist and compressor had 
already been despatched to Lucknow. It is 
admitted that they were not despatched 
from Calcutta until the October 26, this 
being proved by the railway receipt. The 
explanation given is that the gocds had 
been sent to the railway station on the 
220d, but the railway receipt could not be 
obtained until wagon accommodation could 
be given and the goods placed therein. 
There is nothing but oral evidence to supe 
port this. 

It is not disputed that under the 
agreement the defendant company engaged 
to supply the goods by the October 12, 
but it is argued that this date was sub- 
sequently waived by the plaintiff who 
granted an extension up to about the 
October 20. 


For the plaintiff applicant it is stated: 
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that there was a modification in the original 
contract, but itis not admitted that though 
an extension was granted this extension 
was as Claimed by the defendant company. 
It was argued that on the facts given in 
the correspondence detailed above, the 
plaintiff was entitled to rescind the cone 
tract on the nonedespatch of the goods 
from Oaleutta on October 20, it never 
having been agreed by them that the goods 
might be supplied at any later date. There 
can be nodoubt from the correspondence 
that the plaintiff attached great importance 
to obtaining these goods at a very early 
date. The contract was in my opinion a 
mercantile contract and as shown in s. 270: 
of Vol,7 of Halsbury’s Laws of England, 
stipulations as to time are prima facie to 
be regarded as essential in connection 
with such contracts, 


In Pollock and Malla's Oommentary on 
the Indian Sale of Goods Act, p. 656, ib is 
said : 

“In the case of commercial contracts although 
Occasionally stipulations as to time may not be 
ofthe essence, the usual rule is that they are.” 

It is clearly indicated in the correspone 
dence that the plaintiff was disappointed 
at the inability of the defendant company 
to supply the goods by the original date 
agreed upon, She was however, prepared 
to grant a short extension. She did not 
in the letter of October 16, definitely say 
thatthe goods must be despatched from 
Calcutta on or before October 20, but on 
the other hand, she did not agree to. 
accept the goodsif they were despatched 
after that date and she had indicated in 
the letter of October 14, that she regarded 
October 20, as the last possible date for 
despatch from Calcutta, I consider that 
she was entitled to fix this date and warn 
Messrs. Spence Lid. not to send the goods 
after it. The defendant company was 
clearly told in the telegram of the 20ih that 
the order would be cancelled if the goods 
were not sent on that date, 

Messrs. Spence Ltd. appear to have paid 
no attention to the letter. of October 14 
warning them not to despatch the goods if 
they were delayed beyond the 20th. Whe- 
ther they informed the defendant company 
or not does not appear, But in any case 
the defendant company ignored the tele- 
gram of the 20th. : 

For the opposite party it is argued that 
all that was contemplated by the parties 
was that the goods should be despatched 
onor about October20, and that as they 
were actually despatched a few days later 
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this delay cannot be considered to be 
unreasonable. It is argued that even 
though time may have been originally of 
the essence of the contract, where the time 
has been exceeded and the delay has been 
acquiesced in, time cannot be of the essence 
of the amended contract unless it is defie 
nitely fixed, Reference was made on this 
point tothe case of Teju Kaya & Co. v. 
Gangji Nensey & Co, (I. L. R.57 Bom, 292) 
(1) In that case, however, there had 
originally been no stipulation as to time. 
The plaintiffs introduced sucha stipula- 
tion later, making tims of the essence of 
the contract, It was held that they were not 
justified in so doing and that the defendants 
had not been guilty of any unreasonable 
delay. The facts arein no way parallel 
to those of the present case, 


Learned Counsel for the applicant 
relied on the case of Bhudhar Chandra 
Goswami v.C. R.S. Betts (22 O. L.J. 566) 
(2). Inthis case the plaintiff stipulated 
with the defendant on October 1, 1910, to 
engage his elephant up to March 31,1911, 
for the purpose of Khedda operations (to 
capture wild elephants). The contract 
provided that the elephant would be deli- 
vered by the defendant to the plaintiff 
on October 1, 1910, but the defendant 
obtained an extension of time till October 
6, and yet did not deliver the elephant till 
October 11, when the plaintiff refused to 
accept it. It was held that the parties in- 
tended that time should be of the essence 
of the contract within the meaning of 8, 55 
of the Contract Act and that the plaintiff 
was entitled to damages for breach of con- 
tract. 


On a consideration of the correspondence 
1 am clearly of opinion that it was intend- 
ed inthe present case that time should 
be of the essence of the contract: that 
‘October 12, was originally fixed as the date 
by which the goods should be delivered : 
that the plaintiff applicant subsequently 
gave ashort extension andthat she was 
justified in warning Messrs, Spence Ltd. 
not to despatch the goods if they could 
mot be despatched by October 20,and in 
informing the defendant company that the 
-contract was cancelled on the non-despatch 
of the goods on that date. Iftime was 
originally of the essence of the contract 
‘it did not cease to be of the essence of 

(1) 57 B 292; 142 Ind. Oas. 381; 34 Bom. L R 1629; 
AIR 1933 Bom. 71; Ind. Rul. (1933) Bom. 230. 
sore 22 0 LJ 566; 33 Ind, Oas. 347; AI R 1916 Cal. 
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the contract because the plaintiff $s eed 
to grant a short extension. 

There remains the question whether the 
form in which the suit was brought was 
defective in that the plaintiff is shown as 
“the Lucknow Automobiles through Mst. 
Munia, wife of Pandit Shiam Behari Misra 
proprietress”. It is no doubt implicit in 
O. XXX, r.1 of the Civil P. C. that a suit, 
can-be brought in the name ofa firm only 
where the firm consists of more than one 
person. R. 10 of this Order provides that any 
person carrying on business in a name 
or style other thanhis own name may be 
sued in such nameor style as if it werea 
firm name, but this only provides for a 
person being sued inthe name of a firm; 
it does not provide for a person suing in the 
name of the firm. 

Learned Counsel referred to various 
rulings on the point, In Neogi Ghose & Co. 
v. Sardar Nehal Singh (A. I, R. 1931 Oal. 
770; (3 the sole proprietor (Phanindra 
Nath Ghose) of a firm carrying on busie 
ness in the name of the firm filed a suit in 
the name of the firm, verifying the plaint 
himself as a partner. When it transpired 
that he was the. sole proprietor of the firm 
and the suit was objected to as uumain« 
tainable on account of its being wrongly 
framed, the plaintiff applied for amendment 
of the plaint by inserting the words 
“plaintiff carrying on business under the 
name and style of firm” before the name 
ofthe firm. If was held that the amend- 
ment should be allowed on payment by the 
plaintiff of costs incurred up to the date of 
amendment. 

In L. N. Chetiyar Firm v. M, P. R. M. 
Firm (a. I. R. 1935 Rangoon, 240) (4) 
it was held that a suit can be brought in 
a firm's name only when the frm consists 
of two or more persons as partners and 
that a sait in the firm's name cannot be 
brought where a certain person is the 
sole proprietor of it. The sole proprietor 
in this case was M. P. K. M. Meyappa 
Ohettyar who sued in the style of“M. P. 
R. M. Firm”, that is, without giving his 
actual name and adding the word “Firm" 
after some of his initials. In appeal it was 
directed by the Rangoon High Court that 
the plaint should be amended and the name 
“M, P. R.M. Meyappa Chettyar” should 
be substituted for “M. P. R. M, Firm”. 

In Samrathrai Khetsidas v. Kasturbhai 


(3) A I R 1931 Oal. 770; 134 Ind. Cas, 1200; 35 0 W 
N 432; Ind. Rul. (1932) Oal. 80. 

(4)A I R 1935 Rang. 240; 159 Ind. Oas. 138; 8 R 
Rang, 248 (2). 


1940 


Jagakhdi (A. I. R. 1930 Bom. 216) (5) 
there} Was a counter-claim'in the defen- 
dants written statement. The written 
statement was headed : 
“The written statement 
‘Jagabhai Lallubhai the sole 
defendants’ firm above-named”, 
The title of the counter-claim, however, 
was : 
“Mbssra, Kasturbhai Jagabhai, firm carry- 
ing on business at Shaikh Memon Street.” 
It was objected that the title of the 


and counter-claim of 
proprietor of the 


[ip orntor-elaim was Objectionable, the actual 


i. 


party making the countereclaim being 
Jagabhai Lallubhai. It was held by the 
“Bombay High Oourt that the title to the 
counter-claim was unnecessary and might, 
therefore, be struck off. If that was done 
therecould be no objection to the main- 
tainability of the counter-claim, since the 
heading of the written statement and 
counter-claim made it clear that it was 
the counter-claim of Jagabhai the sole pro- 
prietor of the firm. 

It appears to me that the technical ob- 
jection in the present case is: removed by 
the addition of the words “through Mst. 
Munia, proprietress". On the view taken 
by the Calcutta High Oourt in Neogi Ghose 
<£ Co. v. Sardar Nehal Singh (3) there 
would have been no objection to the suit 
being brought by “Mst. Munia carrying on 
business under the name and style of the 
Lucknow Automobiles “and there is no real 
difference between this and “the Lucknow 
Automobiles through Mst. Munia, proprie- 
tress”. There would no doubt have been a 
substantial defect in the plaint if it 
had been brought simply in the name of the 
Lucknow Automobiles, but in my opinion 
the addition of the actual plaintiff as pro- 
prietress of the Lucknow Automobiles 
removes the defect as it makes it quite 
clear who the plaintiff is. Iam not, theres 
fore, prepared to hold that there is any 
substance in this objection. aera 

I accordingly allow this application in 
revision, finding that the plaintiff was 
entitled to rescind the contract and recover 
the money advanced by her. I set aside 
the order of the Additional Judge and 
decree the suit with costs in both Courts. 


b. Application allowed. 


(5) ATR 1930 Bom, 216; 127 Ind. Oas, 412; 32 Bom. 
LR 212; Ind, Rul.(1930) Bom. 588. | 
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First Appeal No, 21 of 1937 
November 21, 1939 
Davis, J. O AND Weston, J. 

PADIBAI—DggenpantT No. 1—ApPELLANT 

versus 

MANGLOMAL SUGNOMAL P£LAINTIRE 
AND ANOTHER DEFENDANT No. 2—REBPONDENTS 

Hindu Law—Maintenance—Widow—Amount of 
maintenance, if limited by income which husband 
would have obtained tf alive, from joint family 
property. 

The amount of maintenance to which a Hindu 
widow is entitled is not limited by the measure of 
income which at the time of the order her husband, 
if alive, would have obtained from the joint family 
property. 116 Ind, Oas, 409 (1), relied on. 


F. A. against the decree passed by the Firat 
Class Sub-Judge, Shikarpur, dated March 
13, 1937. 


Mr. Khanchand Gopaldas, for the Appel- 
lant. 


Mr. Manghanmal Bhojraj, for ‘the Respon- 
dents. 


Weston, J.—This appeal arises from the 
judgment of the First Class Subordinate 
Judge, Shikarpur, in Suit No. 82 of 1937, 
The suit was for the administration of the 
estate of one Seoomal, deceased, the plain- 
tiff Manglomal being the grandson of Seoo- 
mal, defendant No, 1, the present appel- 
lant, the widow of Seoomal, and defend- 
ant No, 2, son of Seoomal, stepson of defen- 
dant No. land father of the plaintiff, In 
the suit a will was set up by defendant 
No. 1 and the trial Court first held that 
this will was valid and binding on the 
parties and dismissed the suit. This deci- 
sion was reversed by tcis Court in First Ap- 
peal No. 35 of 1931 Manglomal Sugnomal v. 
Pad:bi 167 Ind, Oas. 444 (1) where it was held 
that the will,even if validly made, did not 
affect the property, the subject-matter of the 
suit. as it was joint family property of Seoo-- 
mal and his son Sugnomal, defendant No. 
2. On remand the learned Subordinate 
Judge has held that the plaintiff and defen- 
dan: No. 2 are entitled to equal shares in 
the suit property and that defendant No. 
1 Mst. Padibai is entitled to maintenance 
and residence only. He referred the ques- 
tion of what provision should be made 
as regards the debts and outstandings 
to a Commissioner; andlastly, he decided 
that Mst. Padibai should be’ allowed the 
right of residence in the first of the three 


(1) 167 Ind. Oas. 444; AI R 1936 Sind 217;9R S 
93. 
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immovable properties in the schedule ate 
tached to the plaint and also be given 
maintenance at the rate of Rs, 10 a month, 
and the amount of this maintenance was 
made a charge upon the shop, the second 
item of immovable property mentioned in 
the schedule attached to the plaint. Now, 
only two questions tave been taken before 
us by the learned Advecate for the appel- 
lant Mst. Padibai. The first relates to the 
amount of maintenance which he claims 
as inadequate, and he claims that the 
learned trial Judge was wrong when he 
held that the amcunt cf maintenance to 
which a Hindu widow.js entitled is limited by 
the measure of income which at the time of 
the order her husband, if alive, would have 
obtained from the joint family property, 
Reliance is placed by him on the case 
in Ekrodeshwari Bahuasin v. Homeshwar 
Singh (2) where at p. 84a their Lordships set 
forth the principles which should guide 
Courts in arriving at the figure to be allowed 
for the widow of a member of a Hindu joint 
family. ‘heir Lordships state as follows: 
“The second argument was that upon an investi- 
gation ofthe figures in the previous litigation just 
referred to the sum of Ra. 15,000 appeared to bear 
the relation of one-fourth to the then net income, 
and this was suggested as a principle of law to be 
now applied. Their Lordships must definitely nega- 
tive sucha suggestion. It is no part of the main- 
tenance law of India In some cases, if applied, 
it would enlarge the allowance made far beyond 
any reasonable conception of maintenance as such. 
In other cases it might depress the allowance 
beyond what was a reasonable maintenance item.” 


In the schedule attached to the plaint 
the plaintiff who is respondent in the pre- 
sent appeal, valued the property of the 
deceased Seoomal as follows: Rs. 8,000 
immovable property, Rs. 15,000, the value 
of his cloth business; Rs. 2,000, the value of 
furniture, jewellery and cash; Rs. 5,000, out- 
standings of the shop, and the dates of the 
shop as Rs. 15,000. It appears that after the 
death of Seoomal some arrangement was 
made by which the creditors of the shop 
took over goods in exchange in compensa- 
tion for their dues, and in the appellate 
order of this Court it was directed that 
what had already been done with regard to 
the disposal of shop goods and the pay- 
ment of debts should not be disturbed, 
and although the Commissioner was appoin- 
ted more than two years ago, the parties 
have not been able to state before us what 
js the position as regards payment of debte, 

(2) 8 Pat, 840(845); 116 Ind. Oas, 409: A IR1929P 0 
128; 56 I A 182; 35 O W N 637; 10 P L T 345: 490 
L J 579; 31 Bom. L R16; 6 O W N 526; (1929) ALJ. 


695; 30 L W 1:57 MLJ 50; (099 M WN 468: 
Rul, (1929) P.0.193(P 0), O O 8; Ind, 
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recovery of outstandings and othr assete 
in the possession of the receiver-4dmin- 
istrator. The schedule attached to the plaint 
was prepared as long ago as 1927, It is not 
possible therefore for us to make any exact 
estimate of tte vale of the estate. 
same time itis admitted that the second 
of the immovable properties fetches a rent 
of Rs, 20, and although one cf th® two 


remaining properties is subject to the right ` 


of residence of the appellant, it cannot. 
in fact, be said that the income derivab 4 


from the whole estate is limited to Re, 2u% 
Per month and that on that account the ap- ; 


pellant’s maintenance should be restricted to 
Rs. 10. We think that the sum of Rs. 10 per 
month is not adequate for reasonable mainte 
nance of Mst. Padibai according to the mode 
of living to which, according to the evidence, 
she has been accustomed and the conditions 
of society to which she belongs, and we 
do not think that a sum of less than Rs, 15 
would be adequate maintenance. Although 
the learned trial Judge states that in his 
opinion a sum of Rs. 10 is adequate, we 
think there can be no doubt that in fixing 
this figure he was influenced almost ene 
tirely by the provision of law as he con- 
ceived it to be. 

The second point raised by the learned 
Advocate is that the judgment and decree 
while they make the maintenance of his 
client a charge on part of the immovable 
property, yet at the same time give powers 
to the receiver-administrator to sell the im- 
movable property of the estate, if and when 
necessary. It seems to us plain that this 
power to sell is subject to any charges im- 
posed by other parts ofthe decree, and we 
do not think it is necessary to do more 
than invite the attention of the receiver-ade 
ministrator to this remark. We therefore 
allow the appeal and modify the decree of 
the trial Court by a substitution of the 
figure Rs. 15 per month for the figure Rs. 10 
per month allowed as maintenance to the 
appellant. We think the costs of the par- 
ties should come out of the estate as was 
red in the earlier appeal before this 

ourt. 


8. Appeal alloued, 
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* LAHORE HIGH COURT 
chiminal Miscellaneous Applications 
Nos. 313 and 325 of 1939 
November 17, 1939 
SKEMP. J. 

Mirza JAFFAR BEG—Acovusen— 
PETITIONER 


VETTIUS 
« EMPEROR—Oppostts PARTY 
Criminal Procedure Code (Act V of 1898), 8. 526— 
Case already transferred once—Very strong grounds 
~ are required to transfer it again~—Refusal to call 
C particular defence witness is no ground for transfer 
“--Oriminal trial—-Hvidence —Defence witnesses— 
Order to be chosen by accused. 
hen a case has already been transferred, very 
strong grounds are required to transfer it a second 
time. If accused or his Counsel are so unfortunate 
as to have a reasonable apprehension that the second 
Magistrate will not give them justice and want to 
get their case transferred to a third Magistrate, it 
may well be supposed that the accused or his Coun- 
sel are to blame in part. 

Refusal of a Magistrate to call a particular person 
as a defence witness is no reason for transferring 
the case. 

The Magistrate should as far as possible allow 
the ‘accused to select the order in which the defence 
winesses are to appear. 

Or, Misc. Apps. for the transfer of case 
from Additional District Magistrate, Lahore. 

Mr. R. L. Anand and Dr. Tassadugq Bus- 
sain, for the Petitioner. 

Mr, Muhammad Monir, Assistant to Advo- 
catesGeneral, for the Crown. 

Order.—This order will dispose of mis- 
celianeous applications Nos, 313 and 325 

of 1939 which concern closely connected 
eases. In fact, originally one application 
only was made and the second was put 
in at my suggestion. There are two com- 
` plaints against Mirza Jaffar Beg, a former 
Sab-Inspector of Police serving in the Guj- 
ranwala District who has now been dis- 
missed, of giving and fabricating false evi- 
dence in cases about the recovery of stolen 
cattle. The complaints were originally ine 
stituted in the Gujranwala District but were 
taken up by Lala Sant Ram, Special Magis- 
trate at Lahore, who has powers as a 
Magistrate throughout the Province. One 
complaint under s. 193, I. P, O., was partly 
heard by Lala Sant Ram and a gharge 
framed when it was transferred by: the 
Hosourable Chief Justice because of difer- 
ences’ between the trying Magistrate and 


_ Tala Ram Lal Anand, the leading Counsel 


fr the accused. Tne new Magistrate select- 
\ by the District Magistrate in, = 
ce with the orders of these 
N Ohief Justice wag 
- The present a 
3 cases frog 
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lay. down as a marim that when a case 
has already been transferred, very strong 
grounds are required to transfer it a 
second time, If accused or his Counsel are 
so unfortunate as to have a reasonable 
apprehension that the second Magistrate 
will not give tham justice and want to get 
their case transferred to a third Magistrate, 
it may well bə supposed that the accused 
or his Counsel are to blame in part. 

Of the groands now alleged for transfer 
the first is that, at the beginning of the 
trial, the Special Magistrate Lala Sant Ram 
had consultations with Rat Sahib Amar 


-Nath in the latter’s retiring room: this is 


of no importance. The second main ground 
is that Sadar Sahib Bhag Singh, Prose. 
cuting Deputy Superintendent of Police, 
has been intimately associated with the 
preliminary inquiry and with the depart- 
mental inquiry which has been held in 
this case, that he is strongly prejudiced 
against the accused, that he is exercising 
undesirable influence and that he ought 
not to be allowed tocondut the prosecu- 
tion. Without expressing any opinion on 
these allegaticns I think that as Sadar 
Bheg Singh has been so intimately cons 
nected with at least one of tness cases, the 
prosecution should be ın the hands of a 
Public Prcszcutor who may be instructed 
by Sardar Bhag Singa: and this order 
disposes of a good many of the grounds 
of the application, ‘Ihe next allegation is 
that the Magistrate read the judgment of 
Sardar Sswa Singh, Additional Sessions 
Judge, in appeal from the complaint under 
ss, 1931-471, I. P. C., against the petitioner 
and expressed his opinion that it was a 
thorough judgment written ably after a 
complete and accurate scrutiny of records. 
This is a remarkable thing for a Magis- 
trate to say verbally in Oourt. The 
Magistrate's explanation is that ha looked 
at the judgment ofthe Additional Sessions 
Judge and remarked that it was a very 
lengthy document, and thathe had had no 


‘occasion to read it, In arguments, Lala Ram 


Lal Anand cited Dr. Tassaduq Hussain, the 
Counsel for the petitioner in the lower 
Court, as supporting this statement. At 
the request of the Crown the statement of 
Dr. Tassaduq Hussain was taken on oath 
and he said: I ' 

“I do not remember the exact words used by him 
% he said thatdt was a lengthy 
ten judgment.” 






eal nearer the Magis» 
his client's aile. 


* 562 


explanation is correct. The next point is 
that the petitioner asked that certain re- 
cords and Police files should be summoned. 
Tke petiticn continues that,on September 
"26, 1939, the Court said that the aplication 
-had been rejected. There is, however, no 
final order, I think there is some misundere 
standing on this point, There is an order 
on the record dated September 20, 1939, as 
follows : 

“Tkave heard arguments. It is alleged that this 
very ground was taken up in an application for 
transfer and was not admitted by the High Court. 
Send forthe High Court file.” 

Indeed, no final crder exists. In the cir- 
cumstances, I will give my opinion on the 
matter. There no objection to the petitioner 
seeing the original records of the criminal 
trials against Udham Singh. As for the 
police zeminis the last word does not rest 
with me but I cannot see why the peti- 
tioner should not see the zeminis in the 
case against Udbam Singh, many of which 
may have been written by himself. There 
is alsoa departmental inquiry, Every de- 
partment likes to keep the record of a 
departmental inquiry private but I cannot 
see, nor does Mr. Mohammad Monir, or 
Sardar Bhag Singb, why the petitioner 
should not be supplied with copies of state- 
ments madein the departmenal inquiry by 
witnesses who are to be examined at the 
present trial. Thisis all that the petitioner 
now asks for. He does not ask for the 
copies of the findings or the opinions in 
the departmental inquiry which I think 
skould be kept secret. 


The next ground for transfer is that the 
Additicnal District Magistrate has refus- 
ed to summon Sabibzada Mirza Aitizaz- 
ud-Din, Superintendent of Police, as a 
defence witness. The petitioner wished 
to summon a large number of defence 
witnesses, including the Inspector Genera] 
of Police, the Deputy Inspector-General of 
Police, the Sessions Judge, the District 
Magistrate and the Superintendent of Police. 
The learned trial Magistrate allowed the 
Sessions Judge but not the others, The 
others are now given up except Sahibzada 
Mirza Aitizaz-ud-Din, The allegation is that 
the petitioner conducted the raids under the 
orders of Sahibzada Mirza Aitizaz-ud-Din 
and I think he ought to-be called but refusa 
in the circumstances is > 
ferring the case. How 
witness be called and 
ses named Abdul H 
Finally I direct 4 
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the order in which the defence aia 5808 
are to appear. This is subject tob the 
proviso that important official witnesses 
like the Sessions Judge and the Superine 
tendent of Police must be consulted and 
their convenience taken into account. It is 
also desired by the accused that the trial 
should be held in Lahore rather than in 
Gujranwala. Neither [nor the Crown Goune 
sel can see why this should not be done. 
Accordingly the trial is to be held in 
Lahore except as to the evidence of the 
Sessions Judge and Sahibzada Aitizaz-ud- 
Din who is now Superintendent of Police, Jhe- 
lum, i.e. nearer Gujranwala than Lahore.. 
The statements of these two witnesses can ` 
be taken at Gujranwala or Jhelum as the 
learned Magistrate thinks fit after consulte 
ing them and his own convenience. With 
these remarks these two petitions for trange 
fer are dismissed. 
S. Petitions dismissed. 


oe 


SIND JUDICIAL COMMISSIONER’S 
COURT 


0 
Oriminal Appeal No. 56 of 1939 
August 4, 1939 
Loso, J. O. AND O'SULLIVAN, J. 
MAHOMED ASHRAF GHULAM 
MAHOMED— APPELLANT 
versus 
EMPEROR—Opposits Party 

Penal Code (Act XLV of 1860), s. 84 — Onus of 
proving circumstunces bringing case under s. 84, is 
on accused—Detention in mental institution does not 
establish necessary degree of insanity, 

The burden of proving the existence of circum- 
stances bringing a case withinthe provisions of s. 84, 
I. F. O., must always under 8,105, Evi. Act lie upon 
the accused. [p. 566, col. 1.] 

The mere fact of detention in a mental institution 
is not sufficient to establish the necessary degree of. 
insanity. (p. 568, col. 1.] 

Or. A. against conviction and sentence by 
the Second Additional Sessions Judge, Hyder- 
abad, dated January 12, 1939. 


Mr. Parmanand Kundanmal, for the Ap- 
pellant. 


Mr, Partabrai D. Punwani, Advocates 
General, for the Crown. 


O'Sullivan, J.—The appellant Mahom” 
A fi son of Ghulam Mahomed, . forme 
able of the Armed Police of ť 
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sh ofog him with a service rifle. The ap- 
peaht was sentenced to transportation for 
life. We cannot do better than set out the 
prosecution story in the words of an eyes 
witness, Head Constable Mahomed Qul, as 
recorded at the trial : 


“On January 11, 1936, I was posted at Tando 
Allahyar. I knew deceased Prithipal who was a con- 
stable under me at that place. I was in charge of the 
Guard at Tando Allahyar on that day. Ramchand 
H. O., Hayatgul, P. O., Prithipal, Bhagwati Prasad 
were also on duty. Our duty was to be on guard of 
24 hoursfrom 8a {m.to 84. m. The prisoners of sub- 
jail are taken out at84. m. and 4 P. m. daily for 
natural calls and water, etc. At 4P, M., on January 11, 
the prisoners had been taken out as usual. At that 
time of the prisoners’ going vut the whole guard has 
to be present and I had ordered accordingly. Resides 
those named above, there were Rughbidayal Khaiber 
Zaman and Buchansing and Fazul Hussein also pre- 
Sent at that time. iù. e, 4 p.m. I ordered Ramchand 
to distribute cartridges to all those present. Then 
I got the jail door opened and all the prisoners 
came out. Then the accused came. I asked him 
why he was lateand he replied that he was saying 
his prayers I ordered Ramchand, H. C. to give 
cartridges to him also. I distributed the duties and 
ordered Mahomed Ashraf to remain under the 
Geduri tree. I was standing in the verandah of the 
lock-up. Prithipal was off duty at4 P. M.and he was 
removing putties from his legs while sitting on a cot 
in front of the lock up, Mahomed Ashraf left the 
position under the Geduri tree and pointed his gun 
towards me. The Geduri tree was about l0or il 
paces from the place where I stood. Prithipal was 
about 4 feet from me, The accused came near my- 
self to about a distance of 7 or 8 feet. When I saw 
this I shouted to the accused: ‘Mahomed Ashraf, 
what are you doing.’ Onthis Prithipal also shouted 
and got up. Along with our shouts the accused fired 
simultaneously and the bullet struck on the right 
arm of prithipal who fell down at my feet. Prithi- 
pal shouted: “Catch him as I have been “shot.” 
Iran after him. He had just reloaded his gun when 
I reached him. I caught hold of the gun and felled 
him down. I snatched the gun from him. I handed 
over the gun to Hayatgul who came up there. There- 
after the accused unsheathed his bayonet and ran 
towards the main gate and was going towards the 
direction of Rughbar Dayal who had been placed on 
duty on that gate by me. Rughbar Dayal pointed 
his gun towards the accused on which he retreated, 
In the meantime Prithipal was going to the mukhttar- 
kar's office and the accusad followed him. I also 
followed the accused. Prithipal was on one sideof 
a table placedin the mukhtiarkar's office while the 
accused was opposite to him and the accused was 
trying to strike Prithipal with his bayonet. Bhag- 
wati Prasad and Hayatgul also came behind me, 
Then followed Dostmahomed, Jamadar, Nizamdia, 
Sowar aad Sherumal, Police munshi and his Patewala 
also came up. We snatched the bayonet from the ac- 
cused, The accused was handcuffed by Dostmahomed 
and was then kept in the lock up. 

Prithipal who ran out of the mukhtiarkar's office 
fell down at the main gate. A report was made by 
me. Itisread out tomeand is correct. It bars my 
signature, Ex, 5. I handed over the gun, bullets and 
the bayonet of the accused to Mahomed Qul {?). They 
are in Oourt. The Policemen are to load their rifles 
only after order and not otherwise. Before this oc- 
currence, the accusd had escorted the treasure from 
Hyderabad to Tando Allahyar and also on January 10, 
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was on duty giving patrol atthe back of 6 
with Dostmahomed, H. O. I observed nothing 
conduct before that to make me feel that he 
insane.” S ; 

Mahomed Gul lodged a first information 
report at the adjoining Polica Station im- 
mediately after the shooting of an offence 
under s. 307, I. P. O. and that report 
bears out in detail his evidence quoted 
above. Theappellant was arrested on the 
spot, and the usual Police investigation 
followed, Prithipal received medical atten- 
tion but died in the early hours of the 
following morning. The appsilant was sent 
up before the Sub-Divisional Magistrate, 
Bala, on January 15, 1935, Ta view of what 
subsequently transpired it would be of 
advantage to refer to thediary of the case 
in regard to the appearance of the accused 
in Court previous to his ultimate trial. The 
diary reads : 

“Camp Chambur, January 15, 1936, 

Accused produced in custody. No witnesses pre- 
sent, S.J. P. TandoAllahyar’s report received that 
the case would be conducted by the Police Prosecutor. 
Hence the case is adjourned to January 30, for call- 
ing two witnesses at Hyderabad and for the Feb- 
ruary 3, 1936 at Tajpur. Accused remanded, 
Property sent back to 8. I, P, to bring on 30th at 
Hyderabad. 

Hyderabad, January 30, 1936, 

Accused not produced by the Jailor. He writes that 
prisoner is ill and not able to attend. Cusa is ad- 
journed to February 8, 1936 at Oamp Hyderabad. Pre- 
sent two witnesses directed to attend. The Jailor 
was written to produce the prisoner on the above 
date. Other witnesses should be informed not to 
attend. 

Hyderabad, February 8, 1936. 

Accused present in custody. He was showing signa 
of insanity. He was therefore sent tothe Oivil Sur- 
geon to keep him under observation for 10 days and 
report whether to proceed against him or not. 

Hyderabad, February 18, 1938. 

Accused produced in custody. Medical Officer, Sir 
O. J. Lunatic Hospital, Hyderabad, certifies that the 
accused is insane, Case adjourned to 26th instant for 
examining the doctor, Accused remanded to the hos- 
pital. P. P. Hala to be informed. Issue summons to 
the doctor, 

Hyderabad February 26, 1936, 

Accused produced in custody. Defence Pleader 
present. P. P. Hala also present. Deposition of Dr. 
Deumal, Ex. No, 1. Medical certificate for accused 
being insane, Ex. No 2. Order unders. 466 (2), Ori- 
minal P. O., Ex. No. 3.” 


On or about February 17, 1936 the appel- 
lant was certified insane and detained in 
the Sir O. J. Lunatic Hospital, Hyderabad, 
until the beginning of July 1938 when he 
was certified fit to stand his trial. Accords 
ingly, on July 7, 1938, he was again produc- 
ed before the Court. The proceedings then 
followed their normal course. ‘The appel- 
lant was eventually committed for, trial to 
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the Sessicns Court at Hyderabad, and con‘ 
victed ard sentenced as stated above. At 
the trial, in addition to Mahomedgul, the 
prosecution examined a number of other 
witnesses. These were Head Constable 
Hayatgu], Armed Constable Bhagwati Par- 
sad, Armed Constable Rughbar Dayal, 
Police Jamadar Dostmahomed, Mahomedali, 
a peon in the employ of the mukhtiarkar’s 
office at Tando Allahyar, Doulatram, Sub- 
Inspector of Police, Tando Allabyar, Maho- 
med Ismail, Collector's clerk, and Kishin- 
chand, Medical Officer of Hala, The latter 


gave evidence as to the injuries on the de» - 


ceased Prithipal, and that these injuries had 
caused his death. 

Hayaigul, Bhagwati Prasad-and Rughbar 
Dayal were constables of the Pclice Guard 
at the time of the occurrence and witnessed 
the shooting. They corroborated Mahomed 
Gul in every material particular. The 
witness Mahomedali, the mukhtiarkar's 
peon, stated that he was coming with letters 
from the post office to the mukhtiarkar’s 
office when he saw the appellant fire at 
Prithipal. He said that the appellant ace 
tually first pointed the gun at him, but we 
do not believe this part of his statement. 
Head Constable Dostmahomed said he 
heard the shot while he was in his quarters, 
immediately ran to the scene, arrested the 
appellant and commenced an investigation. 
Sub-Inspector Doulatram stated that he was 

. three miles away at the time of the shooting 
and on information being brought tohim he 
went to the scene of the offence and there 
verified the investigation already carried on 
by Head Constable Dostmahomed. Faure 
ther reference to the evidence of Doulatram 
will be made hereafter in discussing the de- 
fence of the appellant. Witness Mahomed 
Ismail deposed that he had heard the shot 
while sitting in the taluka office, and that 
goon after a constable informed him that a 
Policeman had shot another Policeman. 


Through a pane of glass in his office wine- 


dow he perceived a number of Policemen 
holding the appellant who was later hand- 
cuffed, and placed in the lock-up. He also 
saw the deceased Prithipal lying on the road 
bleeditg from the arm. The appellant 
admits having shot Prithipal but suggests 
that he was insane at the time. His states 
ment inthe committing Magistrates Oourt 
is as follows : 

“I have to say mothing in this matter. I had shot 
at Prithipal. There was noreason at ull for my doing 
so. I was not in my senses,” 


He has adhered to this statement in the 
Sessions Court and made no additions theres 
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to. A number of witnesses were exahified 
for the defence and their evidence mdy\be 
divided into two categories: the medical 
evidence and the testimony of witnesses 
directed to skow that previous to the shoot- 
ing the appellant had displayed symptoms | 
of insanity. (After examining certain evi- 
dencé the judgment proceeded further.) Ths 
learned Sessions Judge had no difficulty ia 
concluding that the appellant had killed 
Prithipal. He also held that the appellant 
had failed to establish the defence of insa» 
nity, and he convicted him nnder s. 302, 
I. P. O. The facts deposed to by the 
prosecution witnesses as to the shooting of 
Prithipal are not in dispute. The appellant 
has himself admitted the shooting. It js 
unnecessary therefore to discuss this part of 
the case. The only question for conside- 
ration ig whether by reason of unséund« 
ness of mind the conviction of the accused is 
not sustainable. Under the law of England 
the general rule is that no person is excused 
from punishment for disobedience of the 
law unless he is by law expressly exempted. 
Any’ person at the age of diseretion is 
presumed by law to be sane and acccuntable 
for his actions unless the contrary is proved, 
The existing law as to the exemption from 
criminal responsibility on the ground of . 
insanity is based on the opinion of the 
learned Judges of the House of Lords in 
Macnaughten’s case (l). The following 
Passages occur ina joint answer to two of 
the questions proposed to their Lordships in 
that case: 

“Every man is presumed to be sane, andto pos- 
sess a sufficient degree of reason to be responsible 
for his crimes, until the contrary be proved to their 
satisfaction; and that to establish a defence on the 
ground of insanity it must be clearly proved that, 
at the time of committing the act, the accused was 
labouring under such a defect of reason, from 
disease of the mind, as not to know the nature and 
quality of the act he was doing, or, if he did know 
it, that he did not know he was doing what was 
wrong.... If the accused was conscious that the 
act was one that he ought not to do; and if that 
act was at the same time contrary to the law of 
the land, he is punishable: and the usual course 
therefore has been to leave the question to the jury, 
whether the accused had a sufficient degree of 
reason to know that he was doing an act that was 
Wrong ..... 
© Russell on Crime, Vol. 1, Edn. 9, Chap. 2, 
refers to a number of cases in which these 
principles have beeñ considered. Of these 
the leading case in R. v. Stockes (2) bears 
a close resemblance to the present case, both 
as regards the facts and as to the contentions 
raised by the defence. It would be of 
advantage to reproduce Russell's reference 

(1) (1843) 4 St. Tr. (N s) 847, 
` (2) (1848) 30 & K 185, 


1a 3 . 


| 


1910 


to tha) case : 

NT . v. Stockes (2), upon on indictment for 
muré€er it appeared that the prisoner, in the eolditers’® 
room in the barracks, took up his musket asif to 
clean it, levelled it at the deceased, fired and killed 
her on the spot, her husband and child being in 
the room, and two other soldiers being present. The 
prisoner was a man of singular habits, and seldom 
spoke to the other soldiers, was ‘very secluded, 
sulky and sullen,’ and was described as ‘a close 
minged man,’ and ‘a man of very nasty temper.’ 
He had frequently complained of illness, and had 
made efforts to get into the hospital but he was 
rejected as having no visible disorder. (The report 
contains a statement of sundry other facts as to 
the prisoner's state of mind.) The defence was that 
the prisoner was insane, or that he was under such 
an insane impulse as to render him irresponsible, 
Rolfe, B., in summing up eaid : ‘Ifa prisonsr seeks 
to excuse himself upon the plea of insanity, it is 
for bim to make it clear that he was insane at 
the time of committing the offence charged. The 
onus rests on him; and the jury must be satisfied 
that he actually was insane. If the matter be left 
in doubt, it will be their duty to convict him; for 
every man must be presumed to be responsible for 
his acts till the contrary isclearly shown, A case 
occurred some time ago at the Central Criminal Court, 
before Alderson, B., and the jury hesitated as to 
their verdict, on the ground that they were not 
satisfied whether the prisoner was or was not of 
sound mind when hé committed the crime; and that 
learned Judge told them that, unless they were 
satisfied of his insanity, it would be their duty to 
find a verdict of guilty, Every man is held res- 
ponsible for his acts by the law of this country, 
if he can discern right from wrong. This subject 
was a few years ago carefully considered by all the 
Judges, and the law is clear upon the subject. It is 
true that learned speculators, in their writings, have 
laid it down that men, with a consciousness that 
they were doing, wrong were irresistibly compelled 
to commit some unlawful act. But who enabled them 
to dive into the human heart, and see the real 
motive that prompted the commission of such deed"? 
It has been urged that no motive has been shown 
for the commission of this crime. It is true that 
there is no motive apparently but a very inadequate 
one; but it is dangerous ground to take to say that 
a man must be insane because men fajl to diecern 
the motive for his act. It has also been said that 
the conduct of the prisoner was that of a madman 
in committing the offence at such a time, in the 
presence of the woman's husband, who had arms 
within his reach; bat it would be a most dangerous 
doctrine to lay down, that because a man committed 
a desperate offence, with the chance of instant death, 
and the certainty of future punishment before him, 
he was therefore insane, as if the perpetration of 
crimes was to be excused by their very atrocity.” | 

Now the law io India as to exemption 
from criminal liability on grounds of in» 
sanity is laid down in s. 84,1, P.O. and is 
founded on the doctrines set forth above. 
Section £4, I. P. O., reads : 

“Nothing is an offence which is done by a person, 
who, at the time of doing it, by reason of unsound- 
ness of mind, is incapable of knowing the nature 
of the act, or that he is doing what is either wrong 
or contrary to law.” 


It is unnecessary to enlarge upon this 
lucid and simple definition, but application 
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of the principles involved is sometimes ate 
tended, in individual cases, with difficulty 
and it will be of assistance torefer to cer- 
tain reported Indian decisions in which the 
circumstances bear some resemblance to 
those in this case. In Queen-Empress v. 
Lakshman Dagdu (3) the accused killed his 
two young children with a hatchet, The 
reason given for the crime was that while 
he was laid up with fever the crying of 
the children annoyed him and it is alleged 
that the fever had made him irritable and 
sensitive to sound, but it did not ap 
pear that he was delirious at the time 
of perpetrating the crime. There was no 
attempt at concealment, and the accused 
made a full confession. It was held that the 
accused was conscious of the nature of his 
act, and he must be presumed to have been 
conscious of its criminality and he was there. 
fore guilty of murder. In Queen-Empress v. 
Venkatasami (4) the accused stabbed his 
brother’s child with a sword and killed her. 
He was charged with murder and a plea of 
insanity was set up at the trial. No motive 
could be assigned for the attack in which 
he persisted in the presence of other per- 
sons; and- it appeared that he had been in 
the habit of treating the child affectionately, 
He was suffering from fever and want of 
food at the time and the medical evidence 
showed that it was possible that the act was 
committed under a sudden attack of homi- 
cidal mania. Jt was in evidence that he 
had abused some of his relations a short 
time before, the abuse being probably due 
to irritability of mind caused by fever, He 
confessed the crime to the Village Magis- 
trate and answered questions putto him rae 
tionally, but before tha committing Magis- 
rate he denied that he has killed the child. 
He was convicted of murder, It was held 
that as the accused was not proved to have 
been by reason of unsoundness of mind 
incapable of knowing the nature of his act 
or that he was doing what was wrong or 
contrary to law the conviction was right. 

The case in QueensHmpress V. Kader 
Nasyer Shah (5) has several parallel fea- 
tures. The accused, Kader Nasyer Shah, 
was tried on a charge of murdering a boy 
named Abdul aged eight years. His plea 
was that he was “mad when he strangled 
the boy.” It appeared from the evidence 
that the accused had “neglected both his 
house and field work and that he frequently 
complained of pain in the head and spoke to 

o 10 B512, 

4) 12 M 459; 1 Weir 42. 

(5) 23 O 604. 
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himself.” When the pain was particularly 
severe he did not answer when spoken to. 
He played about with children much more 
than was expected from a man of his age 
and the murder was committed without 
motive. The accused was fond of the boy 
and he had no quarrel with either the boy 
or his father. When the inquiry preliminary 
to the ccmmitment was taken up, lt was 
found that be was in a fit state of mind to be 
able to make his defence and the inquiry 
was not resumed until more than a year 
after the offence. During the intervening 
pericd the appellant was detained in a medi- 
eal institution. The accused had however 
observed scme secrecy in committing the 
murder. The High Oourt held that the ace 
cused had been properly convicted of murs 
der, In Emperor v. Lachman (6) the accused 
intentionally killed another man and if was 
found on the evidence that he was at the time 
insane, but not to such a degree that he did 
not know the nature of his act or that he 
was doing anything wrong or contrary to 
.law. The accused was convicted of murder 
and the conviction was upheld in appeal. 

In Tolaram v. Emperor (7) the accused 
wto was charged with murder pleaded in- 
sanity and that he had been subject both 
before and after the occurrenca to fits-of 
epilepsy and melancholia. It was found that 
though the physical and mental ailments 
from which he suffered had affected his 
emotions and will, it could not be said that 
his cognitive faculties had been impaired 
and that he was not entitled to the exempe 
tion provided by s. 84, I. P. O. Une 
doubtedly tere is a school of thought which 
considers that the law as it stands is too cir= 
cumscribed and that exemption on grounds 
of ineanity should be extended to cover 
cases in which insanity affects the emotions 
and will as well as to those in which it affects 
the cognitive faculties, The protagonists of 
this doctrine would prefer to rely upcn the 
medical rather than the legal definition of 
insanity. We are however not concerned 
with what any particular school of thought 
considers should be the law. We are cone 
cerned with the law as it is. 

The burden cf proving the existence or 
circumstances bringing a case within the 
provisions of s, 84,1. P. O. must always 
under s. 105, Evi. Act, lie upon the accused. 
Considering tke facis and circumstances of 
his case in the light of these principles we 


(8) 46 A 243; 81 Ind. Oas. 171; A IR 1924 All, 413; 25 
Or. L J 6°3; 22 A L J 116. ; 
(7) 8 L 684; 102 Ind. Cas. 774; AI R 1927 Lah. 674; 
28 Or, L J 598; 29P L R104, 
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are unable to find that it has been ¢hown 
that the appellant at.the time of the nfngder 
of Prithipal was bY reason of unsonndress 
of mind incapable of knowing the nature of 
his act or that he was doing something which 
was wrong or contrary tolaw. The learned 
Advocate for the appellant has taken us 
thorough the entire record and we have had 
the benefit of very full arguments from 
him. In addition to the defence the 
learned Advocate has relied upon the 
circumstances attending the  shooing 
as described by the prosecution wit- 
nesses. We are of opinion that the evidence 
of the defence witnesses who deposed to 
the appellant having exhibited various 
peculiarities previous to the commission of 
the crime is unwortby of serious considera- 
tion. It appearsto us significant that no 
record of the Civil Hospital, Hyderabad has 
been produced to substantiate the story of 
the witness Yarmahomed that the appellant 
spent four or five days in that hospital 
before being removed to the Punjab by his 
father. Had the appellant been so detained 
and had he atthat time exhibited signs 
of mental aberration, evidence from the 
hospital to this effect would have afforded 
material support to his case. 

Again it is peculiar that if the appellants’ 
mental condition had been such as to neces- 
sitate his father being sent for to escort 
him to his village, the appellant should 
have been fit in a few days to return alone 
to Sind and to resume his normal duties at 
Tando Allabyar, The story becomes even 
more difficult of acceptance when the 
graphic evidence asto the behaviour of the 
appellant in his village is taken into cons 
sideration. All the Policemen who were 
examined by the prosecution as eye- wit- 
nesses were asked in examination-in-chief 
whether prior to the crime the appellant 
had shown any signsof mental abnormality, 
and without exception they denied having 
observed any such sigas. There was no 
cross-examination on this point and no 
crogs-examination whatever was directed to 
ascertain from these witnesses whether the 
appellant exhibited any indications of ins 
Sanity during or immediately after the 
shooting of Prithipal. These Police witnesses 
were persons who came into daily contact 
with the appellant and who would be well 
qualified to speak to his behaviour. In 
these circumstances it would not, consider, 
be too much to assume that the learned 
Advocate who defended the appellant, and 
we see from the record that he was an ex- 
perienced Advocate, had good ground for 


1940 
his, omission to cross-examine the proses 
ext witnesses on these lines. We think 
theé there is force in the suggestion of the 
learned Advocate-General that the appel» 
lant’s Counsel took, care to avoid any facts 
being deposed to, which might mitigate the 
effect of the medical evidence proposed to 
be called later in defence. It was suggested 
by the learned Advocate for the appellant 
that the prosecution witnesses were pro- 
bably afraid to tell the truth, but this does 
not explain the failure to subject them 
to the test of crosseexamination. Normally 
one would have expected the appellant's 
companions to be very ready and willing to 
mention any facts calculated to assist him. 

One prosecution witness, not an eyes 
witness, Sub-Tnspector Doulatram, was in 
cross-examination asked whether the appel- 
lant was in the habit of talking to himself 
and counting his fingers. Hə said that he 
had heard the appellant talk to himself in 
his room but hedenied having seen the 
appellant counting his fingers. The witness 
had previously said in his examination- 
in-chief that ‘No action or conduct or talk of 
the accused showing any signs of insanity 
was noticed by me.’ We are not prepared to 
place any reliance on the admission as to 
the appellent having talked to himself. Had 
appellant beenin the habit of doing this 
the other constables would have noticed it. 
Even, however, had Sub-Inspector Doulat- 
ram heard the appellant talking to himself 
that circumstance would not go far to estab- 
lish the requisite degree of insanity. We 
consider that itis not established that the 
appellant exhibited prior to the commission 
of the offence any signs whatever of any 
mental derangement. On the contrary we 
think that the evidence shows that he did not 
exhibit any such signs. Next comes the 
question as tothe mental state of the ap- 
pellant subsequent to the crime. As al- 
ready stated, no questions were directed in 
_ercss-examination to any of the witnesses 
. as to what the appellant did or said imme- 

diately after he shot Prithipal. 

Nothing indeed appears from the record 
of the case as tothe appellant's state of 
mind for nearly a month after the crime. 
The case diary shows that the appellant was 
produced before the Sub-Divisional Magis- 
trate on January 16, 1936 and there is 
nothing to indicate from the entry of that 
date that anything abnormal in the demean- 
our or condition of the appellant was abe 
served or that anybody brought any such 
circumstances tothe notice of the learned 
Magistrate. On January 30, the diary 
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notes that aletter had beenreceived from 
the jailorat Hyderabad thatthe prisoner 
was ill, but thera is still no reference to 
the appellant's mental condition. The first 
mention of any impairment of appellant's 
mental facultiesis in the entry in the diary 
of February 8, 1936. Had the appellant, 
during this month after the offence, been 
manifesting the same signs of derangement, 
itis alleged by the defence witnesses he 
exhibited before the offence, it is reasonable 
to suppose that his condition would have 
been brought to the notice of the jail authoe 
rities or the Magistrate; but we will not 
unduly stress this point, We will assume 
for the sake of argument that nobody was 
interested to observe particularly during 
this month anything unusual in the conduct 
of the appellant. 

We now therefore come to Dr. Deumal's 
evidence as to insanity, In the first place 
his evidence read as a whole does not, in 
our opinion, give satisfactory reasons for his 
conclusion but this may not be his fault; 
itmey merely be due to the omission to 
examine him adequately. The doctor has 
said that the appellant was irrational, 
violent, moody, excitable and destructive, 
The facts he actually observed have not been 
specified. What signs of violence or excit- 
ability the appellant displayed, when or 
how he manifested his destructive tends 
encies, and what acts he committed to 
indicate that he was irrational, have not 
been disclosed. No attempt was made by 
the defence or the prosecution or even by 
the Court itself to ascertain by direct and 
intelligible questions the opinion of the 
doctor as to the capability of the appellant 
to comprehend the nature of his act, Such 
questions were probably advisedly omitted 
by the defence, but we consider that the 
Court might with advantage have interro» 
gated Dr, Deumal in order to elicit a definite 
opinion as to the appellant's state of mind 
in relation to the requirements of s. 84, 


The appellant's recovery after Dr. Deumal 
had relinquished charge of the mental hos- 
pital strikes us ae phenomensl, The appel» 
lant was according to the defence, a homi- 
cidal maniac at the time he killed Prithipal, 
It was the defence case that for a yearor year 
and a half previously the appellant had 
behaved in a markedly abnormal manner, 
Dr. Deumal had certified him in February 
1936 as being mentally unfit to be tried. 
The appellant bad thereafter fortwo yeara 
until January 1938 been under Dr. Deumal’s 
supervision in the mental hospital. Dr, 
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Deumal relinquished charge in January 
1938 and up to this time the appellant's 
conditicn bad, if anything, deteriorated, for 
the doctor had said : 

“Up to December 1937 I had observed that in 
addition to the symptoms mentioned by me already 


the accused, had developed another symptom, ‘dull- 
NBS... 000 


Between January and June 1938 tke 
appellant eo quickly recovered that it was 
possible in June 1938 to certify him fit to 
be tried. Dr, Deumal said that: “The acensed 
started showing signs of recovery after 
June 13, 1932.” On a careful consideration 
of the medical evidence, we find we are 
unable to accept it as establishing the de- 
gree of unsoundness of mind contemplated 
by s. 84. I. P.O. We would point out that in 
Queen-Eimpress v. Kader Nasyer Shah (5), 
the accused had originally been certified 
, unfit to stand his trial and had been ina 
` mertal institution for a year previous to his 
trial. The mere fact of detention in a 
mental institution is not sufficient to estabe 
lish the necessary degree of insanity. Finally, 
we turn tothe circumstances attending the 
‘actual shooting. The learned Advocate has 
argued that the appellant had no apparent 
motive for shooting Prithipal, and has 
referred us to the statement of Mahomedgul 
that the appellant had first pointed his rifle 
at him. It was also argued that the appel- 
lant could have had no reasonable hope 
cof escaping from the consequences of 
his act and taking these various circum- 
stances into consideration they indicate that 
the appellant was insance at the time. 

We do not consider that these circum- 
stances establish that the appellant was 
unable toappreciate the nature of his act or 
that he was not aware that what he was 
doing was wrong. Even assuming that it 
was appellant’s intention to shoot Maho» 
medgul, this is not sufficient to entitle the 
appellant to the benefit of s. 84,1. P. O. 
We conider however that Mahomedgul may 
well have been mistaken when he said that 
the gun was first pointed towards him be- 
cause he and Prithipal were sitting with- 
in four feet of each other, There are other 
circumstances which indicate that the ap- 
pellant knew what he was doing and that 
‘it was Prithipal he intended to kill. These 
are that the appellant walked quietly on to 
the parade ground, took over his ammuni- 
tion, loaded his rifle and shot Prithipal. 
He proceeded’ to reload but was over- 
powered. He managed however to extract 
his bayonet and instead of assaulting the 
two Muhammadan constables who had over- 
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powered him, he made towards a | Ain 
gate as though to escape. He was tore 
confronted by another constable on dtty 
who levelled his rifle at him, Apparently 
realizing that he was in danger from this 
constable he retreated and made another 
attack upon Prithipal and in doing so re- 
marked : ‘Are you not yet dead?" 

The crime was undoubtedly a strange 
one and no motive has been established, but 
clearly the circumstances do not warrant 
the conclusion that the accused was un- 
aware that he was doing wrong. It appears 
to us that he set out to kill. succeeded in 
inflicting the most severe injuries with his 
gun and then made an attempt to escape. 
This is our view, of the various aspects of 
the case to which we have given our close 
attention. The learned Advocate has argued 
that the cumulative effect of all the evi- 
dence is sufficient to enable his client to 
take advantage of s. 84, I. P. C., but to this 
also we are unable to subscribe. We 
definitely disbelieve the oral testimony ag 
to the sings of insanity exhibited prior to 
commission of the offence. We consider 
that the medical evidence and the circums 
stances attending to the actual commission 
of the crime are not sufficient to attract the 
provisions of s. 84, I, P. ©. 

We therefore have no hesitation in con- 
firming the conviction of the appellant. 
The appellant has been sentenced to trans- 
portation for life and we consider that this 
is a case in which the learned Sessions 
Juge was justified in inflicting the lesser 
of the two sentences provided for the offence 
of murder. Inthe Indian cases referred to 
above the High Courts concerned have, 
while confirming the sentence, forwarded 
in each case a copy of the judgment to the 
Local Govt. to enable Govt. under s. 401, 
Criminal P. ©., to take any action deemed 
expedient. We propose to adopt the same 
course. Thelearned Advocate for the ap- 
pellant has suggested that while doing so 
we should make observations to the effect 
that in our opinionthe sentence should be 
modified. We find ourselves unable to 
accede to this suggestion. In the result the 
appeal is dismissed and the conviction and 
sentence of the appellant confirmed, We 
direct that a copy of this judgment be fore 
warded to Govt, 

S. Appeal dismissed. 
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Làttprs Patent Appeal No. 19 of 1939 


g August 16, 1940 
HARRIRS, O. J. AND Fazu Aur, J. 
Syed SHAH MASOOD AHMAD AND OTHERS 


—PLAINT I RFS—APPRLLANTS 


. versus 
BIKAN MAHURI AND ctunrs—DerenpANTs 
— RESPONDENTS 


Landlord and tenant—Bengal Regulation (XXVII 
of 1793), Art. 2 — Land settled for erection of gola, 
subsequent to Regulation—Landlord to receive ground 
rent and also consolidated sum as ‘tangiana’—Contract 
Jor payment of ‘tangiana’, legality of—Regu’ation if 
applies—‘Tangiapa' what is — Interest — Absence of 
contract to pay—Effect— Words and phrases. 

The provisions of Beng. Regulation XXVII of 1793, 
applied only to hats and bazaars existing at the date 
of the Regulation and not to those which came into 
existence afterwards. Ram Manick Roy v. Shaikh 
Asgur (1), Chunder Nath Roy v. Maonshe Zamadar (2) 
and Bunsho Dhar Biswas v. Mudhoo Mohuldar (3), 
relied on. fp. 570, col. 1.] 

The expression “tongiana’’ represents a sum of 

-money charged by the landlord on the sale of articles 
sold in gola erected on his land. It is a consideration 
for the settlement of the landor the erection of a 
gola, and not something in the nature of a tax or 
duty, and can therefore be charged by a private 
party. Hencea contract to pay ‘tangiana’ is neither 
illegal nor otherwise unenforceable, [p. 569, col. 2; p. 
571, col. 2.] 

There can be no objection to the recovery of 
tangiana, if thə person with whom the land was 
settled had agreed to pay it in the shape of a 
consolidated sum as a consideration for the occupa- 
tion of the land settled with him for the erection 
of a gola upon if, even ifthe ground rent was also 
agreed to be paid. fp. 571, col, 1.) 

The claim for interest up tothe date of the 
institution of the suit cannot be allowed when not 
based on a contract, 173 Ind, Oas. 15 (5), followed. 
[p. 572, col. 1.) 


L. P. A. from a decision of Mr. Justice 
Wort, dated April 12. 1939. 


Messrs, K. Husnain, A. H. Fakhruddin 
and S.M. Saleem, for the Appellants. 


Messrs. P. R. Das and B. P, Sinha, for 
the Respondents. 


Fazi Ali, J—This is a Letters Patent 
Appeal from the decision of a Judge of 
this Court in a Second Appeal arising out 
of a suit brought by tite plaintiff-respond- 
ents to recover from the defendant-appel- 
lants, who admittedly own a gola on their 
land, ground-rent at the rate of Rs. 8-12-0 
per year and tangiana (an expression which 
will be explained later) at the rate of 
Rs. 150 per year forthe years 1341 to 1343 
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Fasli. The suit was decreed by the first 
two Courts, but on second appeal the claim 
for tangiana was disallowed on the ground 
that it was in the nature ofa tax or duty 
which the landlords are prohibited from 
collecting by Regn. XXVII of 1793. | 

The plaintiff's case in regard to tangiana 
is set out in paras.5 and 7 of the plaint 
which read as follows :— 

Paragraph 5. : 

. "In the aforesaid village lands are often given 
in settlement for erecting gola houses, The custom 
relating to the rate of settlement is thatthe goladar 
who takes settlement of the land to set up gola 
thereon pays to the malik 15 dame per tangi on 
grains, 5 dams per rupee onsale of tobacco, 24 dams 
per rupee on sale of mustard oil and ghee, 24 dams 
per rupee on sale of jute fibre and sutli (string), 24 
dams per rupee on sale tatpattt (string mats), 19 
dams per tangi on sale as molases and rao (liquid 
molases) and two annas per tangt on sugar, and. 
bhura (crude sugar). It is called arhat and tangtana. 

The land of the said village is settled for setting 
up gola in accordance with this custom.” 

Paragraph 7, 

“Five khatas out of kharji jama land known as 
Madhobagh was settled temporarily with Mangru Sahu ~ 
son of Sukhlal Sahu, the ancestor of the principal 
defendants on a mutharfa rent (ground rent) of ten 
annas per month, an annual jama of Rs. 7-80 and 
on arhat fee which is called tangiana also of Rs. 150 
in accordance with the fasli month and year. Ac- 
cordingly the said land was settled for the gola 
terminable atthe will of the malik. No lessee has 
got nor gets absolute interest therein.” 


The expression “tangiana” as will appear 
from the statement made in para. 5of the 
plaint represenis a sum of money charged 
by the landlord on the sale of article sold 
in a gola erected on his land. This sum 
should ordinarily be a variable one, but 
according to the plaintiffs in the present case 
the defendants’ ancesstors had agreed to 
pay a consolidated sum of Rs. 150 at the 
time the land was settled with them for 
the construction of a gola. The plaintiffs 
thus base their claim on a contract though 
in para. 5 a reference has been made to 
a certain custom to show that the contract 
entered into by the ancestors of the plaint- 
ifs and defendants was not an uncommon 
one but was in accordance with well-estab- 
lished local practice. The plaintifis in- 
support of their caee relied on Exs. 11 and 
11 (a) which are the judgments of the origi- 
nal and the Appellate Courts respectively 
in asuit of 1874 which had been instituted 
by the plaintiff's predecessors-in-interest 
against the defendants’ ancestor Mangru 
Sahu forthe recovery of tangiana at the 
rate of Rs.150 per year. This suit had 
been decreed and in the present litigation 
the first two Courts have relied upon the 
two judgments as affording important evie- 
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-dence in proof of the contract upon which 
the plaintiff have based their case. As 
the finding of the first two Oourts as to 
‘the existence of a contract for the pay- 
‘ment of tangiana is conclusive, the only 
-question to be decided in “this appeal is 
whether this contract is contrary to law 
-or otherwise unenforceable, In my opinion, 
the contract cannot be held to be unenforce- 
able either on the ground stated by the 
learned Single Judge of this Court or on 
-any other ground. 


Regulation -XXVII was a Regulation for 
‘re-enacting with alterations and modifica» 
tions the rules passed by the Governor- 
General in Oouncil on June 11 and July 
28,1790 and subsequent dates for the re- 
sumption and aholition of the sayer or in- 
ternal duties and taxes through out Bengal, 
Bihar and Orissa and for adjusting and 
paying compensations directed to be granted 
‘to the proprietors and other holders of 
property on acconnt of the duties and taxes 
abclisked. The first paragraph of this 
Regulation which is in the nature of a 
preamble states among other things that 

“the imposition and collection of internal fee 
from time immemorial have been the exclusive privi- 
lege of Govt. but it had been judged available to 
leave the exercise of this privilege to the landholders, 
‘Govt. contenting themselves with imposing general 
‘Regulations for the prevention of undue exactions.” 

Then comes para, 2 of which the first 
article reads as follows ;— 

“No landholder, or other person, of whatever 
description, shall be allowed to collect, in future, 
. ‘any tax or duty of any denomination, but alltaxes 
and duties shall be hereafter levied on the part of 
Govt. by Officers duly appointed for that purpose, 
under such Regulations as may be passed for their 
guidance,” 

The second article, however, provides in 
clear terms :— 

“No monthly or annual payments now made, or 
which may be hereafter, for the use of land, or 
houses, shops, or other buildings erected thereon, 
"being clearly of the nature of rents and not duties 
-or taxes are to be understood to be within this 
prohibition, but all such rents are to be enjoyed 
“by the proprietors entitled thereto as heretofore.” 

Now it was held in a number of cases by 
the Calcutta High Court that the provisions of 
Regn. X XVII of 1793 applied only to hats and 
‘bazaars existing at the date of the Regula- 
tion and not to those which came into 
-existence afterwards, Ses Ram Manick Roy 
`v. Shaikh Asgur (1), Chunder Nath Roy vV. 
Moonshe Zamadar (2) and Bunsho Dhar 
Biswas v. Mudhoo Mohuldar (3). The gola 
‘which is the’ subject-matter of the present 

(111 W Re. 

(2) 16 W R 268, 

(3) 21 W R 383. 
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suit admittedly came into existenge long 
after the date of the Regulation afato if 
the view taken by the Oaleutta High Gourt 
is correct, then the Regulation has obviously 
no application to this case. The matter, 
however, does not end here, It appears that 
the Regulation was repealed by Act XIX 
of 1871 which was 

“an Act for repealing certain Regulations of the 
Bengal Oode which had ceased to be enforced or had 
become unnecessary.” 

Mr. P. R. Das who appeared for the res- 
pondents contended that in spite of thia 
Act, the provision of this Regulation re- 
mained operative and he referred us in this 
connection to the decision of the Oalcutta 
High Courtin Nityahari Roy v. Dunne (4). 
The report of that case, however, shows 
that in that case the Regulation was refer- 
red to merely as a matter of history. The 
question as to whether the Regulation was 
stillin force neither arose for decision nor 
was it decided jn that case. 

Mr. Sinha who appeared for the respon- 
dents along with Mr. Das tried to contend in 
the course of a separate argument that the . 
repeal of Regulation XXVII of 1793 should 
not affect the decision of this case, because 
certain other Regulations which are still in 
force contain provisions similar to those to 
be found in this Regulation, Mr. Sinha 
referred us in this connection to Art. 8 of 
Regulation I of 1793, ss. 54, 55 and 61 of 
Regulation VIII of 1793 and Art. 3 of Regu- 
lation V of 1812. 

Regulation I of 1793 purports to contain 
certain articles relating to the limitation of 
public demands upon the lands in posses- 
sion of zamindars, independent taluqdars 
and other actual proprietors paying revenue 
to Govt.in the Province of Bengal, Bihar 
and Orissa, In Art. 8 it is simply stated 
among other things that the Governor-Gene- 
ral now declares that if he should think it 
proper to re-establish the sayer collection 
or any other internal duties and to appoint 
officers on the part of Govt. to collect them, 
no proprietor of land will be admitted to 
any participation thereof or be entitled to 
make any claim for remission of assessment 
on that account. This recitalis hardly of 
any importance, because what was suggest 
ed in this Regulation was actually embodied 
in Regulation XXVII of 1793. 

Sections 54,55 and 61 of Regulation VIIT 
of 1792 do not also appear to me to have any 
direct bearing upon the question before us, 
because they were intended to prevent the 
landlords from imposing upon the raiyats 

(4) 180 652, 
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-abwabsyand mahatut etc. It was never 
suggested in the present litigation that tane 
giana is in the nature of an abwab or that 
‘the defendants are raiyats in the sense in 
which the expressicn has been used in this 
Regulation. Article 3 of Regulation V of 
1812 provided:— 

“Nothing herein contained shall be construed to 
‘sanction or legalise the imposition of arbitrary or 
indefinite cess whether under the denomination of 
abwab or mahatut or any other denomination." 

‘This provision however is to be read with 
another provision which follows it and which 
reads as follows:— 

“All stipulations or reservations of that nature 
shall be adjudged by the Court of Judicature tobe 
null and void but the Oourt shall. notwithstanding 
maintain and give effect to the definite clauses of the 
engagements contracted between the parties; or, in 
other words, enforce payment of such sums as may 
have been specifically agreed upon between them.” 

All that need be said in regard to this 
Regulation is thatin the first place it did 
not deal with the question of sayer or inter- 
nal duties which were prohibited by Regu- 
lation XXVII of 1793 and secondly it con- 
tains a specific provision authorising the 
‘Court to enforce payment of such sums as 
may have been specifically agreed upon bet- 
ween the parties. 

It will thus appear that neither the Regu- 
lation upon which the learned Judge of this 
Court has based his decision in the second 
appeal nor any of the other Regulations 
which were relied upon by Mr. Sinha in this 
Court is of any assistance to the respon- 
dents. But what is tomy mind still more 
important for the purpose of deciding this 
appeal is that the appellants have failed to 
show that tangiana is in the nature of a tax 
or duty and cannot be charged by a private 
party. 

It seems to me that there can be no objecs 
tion to the recovery of tangiana, if the de- 
fendants’ predecessors-in-interest had agreed 
to pay it as a consideration for the occupa 
tion of the land settled with them for the 
erection of a gola upon it. Even Regula- 
tion XXVII of 1793 made it clear that 
“its aim was not to divest the landholders of any 
collection they made under the denomination of sayer, 
mot in reality a duty but a considerationfor the use 


of grounds, shops or other buildings belonging to 
them” 
and that 

“no monthly or annual paymants now made or 
which may be hereafter made, for the use of land, or 
houses, shops or other buildings erected thereon, 
. being clearly of the nature of rents and not duties or 
taxes are to be understood to be within this prohibi- 
tion.” 


The defendants have nowhere pleaded in 
the written statement that tangiana is in 
the nature of a tax or duty and the question 
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was not raised by them until the case came 
to this Court in second appeal. It does not 
also appear to have been raised in the liti- 
gation of 1874. In para. 7 of the plaint it 
has been stated that the realisation of 
Rs. 150 per year was one of the terms on 
which the land was settled- with the ancestor 
of the defendant and both the Courts below 
have held that this case has been proved. In 
my opinion it is difficult on these facts to 
hold that what is. claimed as tangiana was 
not a consideration for the settlement of 
the land or the erection of a gola, but same- 
thing in the nature of a tax or duty. 


Mr, P. R, Das drew our attention to the 
fact that in 1874 two separate suits had been 
brought by the predecessorsin-interest of 
the plaintiffs, one for the recovery of the 
ground-rent and the other for the recovery 
of tangiana. Mr. Das contended that if 
there were any contracts at all between the 
parties there must have been two separate 
contracts one in respect of the ground-rent 
and the other in respect of tangiana. He 
next contended that once the landlord had 
settled the land with the defendants’ ances- 
tors on ground-rent, he was not entitled to 
realise any other kind of rent from them 
afterwards. Alternatively he also contended 
that in all probability the reason for there 
being two separate suits was that the plaine 
tiffs in the suit of 1874 combined in them- 
selves two distinct and separate righte, 
the right to claim tangiana being based 
on some kind of lease which they may 
have taken from the Govt, to enable 
them to collect market dues. Mr. Das says 
that even if there be no direct evidence to 
show that they were farmers under the 
Govt. in respect of the market dues, the 
theory that they may have brought the 
second suit in this capacity is as plausi- 
ble as any other theory and should not be 
excluded from consideration. Lastly, Mr. 
Das contends that the present plaintiffs can- 
not reécver tangiana, because they have not 
succeeded in showing that they still continue 
to be farmers under the Govt. or that they 
still possess the right on which they claimed 
tangiana in the suit of 1874. 


In my opinion the argument is wholly un- 
tenable, It was never suggested before 
either in this suit or in the suit of 1874 that 
plaintifis were lessees under the Govt. for 
the collection of the market dues, Itis ob- 
vious that at this distance of time it is diffi- 
cult to know why two separate suits were 
instituted in 1874, but it is noteworthy that 
even in the suit of 1874 the appellate Court 
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remarked that 

“the liability for the rent of the land on which the 
gola stands is prima facie so inseparable from the 
liability to pay the arkat dues that nothing but the 
strongest evidence to the contrary would justify me 
in holding thatthe appellant is not liable for such 
rent if he is liable to pay the arhat dues.” 

The Court also remarked that the appel- 
lant “had entirely failed to show that one 
liability is distinct from the other.” The 
question which is now raised by Mr. Das 
- that once the landlord had settled the land 
with the tenants, he had no further interest 
left in the land and could not impose any 
further rent upon the tenants, was also not 
raised in any of the Courts below. Even 
assuming that there were two contracts, we 
do not know whether on the occasion of the 
first contract the landlord parted with his 
entire interest in the land or he made the 
settlement with any reservation. It is quite 
conceivable that the first eettlement (if in 
fact there were two settlements) may have 
been made with the reservation that a fur- 
ther rent will be payable in case a gola was 
constructed on the land. The matter, howe 
ever, need not be pursued because as I have 
already stated, the questions as to whether 
there was one settlement or whether there 
were two settlements; and if so, what were 
the terms of those settlements, are all quese 
tions of fact and the appellants should have 
invited the Courts, which had the power to 
deal with the facts of the case, to decide 
them. In my opinion this appeal must 
succeed on two broad grounds, these being 
(1) that this Court cannot go behind the 
finding of the first two Courts that the de- 
fendants were bound by contract to pay tan- 
giana and (2) that the contract has not been 
chia to be illegal or otherwise unenforce- 
able. 

‘The trial Court has decreed the plaintiff's 
claim in regard to interest on the arrears of 
ground-rent and tangiana up to the date of 
the suit as well as afier the institution of 
the suit. It was pointed out on behalf of 
the appellants that the claim for interest up 
to the date of the institution of the suit must 
be disallowed in view of the decision of the 
Privy Oouncil in Bengal Nagpur Ry. Co. 
Lid. v. Ruttanji Ramji (5), In my opinion 
this contention must succeed as the plaintiffs 
do not claim interest on the basis of any 
contract, The claim for interest up to the 


(5) IL R (1938) 2 Cal. 72; 173 Ind. Oas. 15; 1938 
OLR119;19 PL T 125; 1938A L J 169; AIR 
1938 P O 67; 10 R PC 216; 47L W 281; 1938 O 
WN 261; 1988 A LR 167; 4 B R 374; (1938) 1 M 
LJ 640; 32 SU R 374; 67 O LJ 153,42 OWN 
eo. M W N 646; 40 Bom L R 746; 65 IA 
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date of the institution of the suit mudt theres 
fore be disallowed, and with this resarvation 


I would allow this appeal and restora the 
decree of the first Appellate Court. The 
plaintiffs will be entitled to their costs in all 
the Courts. 

Harries, C, J.—I agree and have nothing 
to add. 

8. Application allougd. 





LAHORE HIGH COURT 
Civil Miscellaneous Nos. 202 and 359 of 1939 
February 26, 1940 
Din Mouammap, J. 
MOHAMMAD DIN AND oragRe— 
PETITIONERS 
Versus 
Mst. SARDAR BEGUM AND oTapRs— 
RESPONDENTS ; 

Civil Procedure Code (Act V of 1908), 0. XXXIII, 
r.1, Explanation—In determining whether applicant 
is pauper, value of subject-matter of suit in his posses- 
sion cannot be ignored. 

The value of the subject-matter of thesuit which 
is in possession of the applicant cannot be ignored 
in determining whether the applicant should be 
allowed to appeal as a pauper or not. 149 Ind, Oas. 
1004 (1) and 144 Ind, Cas. 230 (2), relied on. 

O. Mise. praying permission to file appeal. 
in forma pauperis. 


Mr. R. P. Khosla, for the Petitioners. 
Mr. Inder Dev Dua, for the Respondents, 


Order.—This order will dispose of Civil 
Miscellaneous No. 202 and Qivil Miscele 
laneous No, 359 of 1939. The petitioners, 
Mohammad Din and others, presented an 
application for being allowed to appeal as 
paupers and the District Judge who was 
directed to make an enquiry into their 
pauperism has reported that all of them 
except Ibrahim are paupers. He has how- 
ever failed to take into consideration the 
fact that the petitioners were in possession 
of the subject-matter of the suit and the 
value thereof was admittedly more than 
the amount of court-fee they had to pay 
on appsal. That this fact cannot be ignored 
in determining whether a person should be 
allowed to appeal as a pauper or not is 
evident from tha language of the Explan« 
atio. to O. XXXIII, r. 1, Oivil P. C. 
Further, reference may be made in this 
connexion to Rajdeo Singh V. Jagdeo Singh 
(1), and Bhagwat Sahay v. Krishna Sahay 
(2). I accordingly hold that the petitioners are 
1049 AIR193t All. 323; 149 Ind. Qas. 1001; 6RA 


(2) A IR 1933 Pat, 203;144 Ind, Oas. 230; Ind. Rul. 
(1933) Pat, 223, 
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not papers and must pay full court-fee on 
the appeal. Counsel for the petitioners 
expressed his willingness to pay the proper 
court-fee, if time is allowed to him in that 
behalf and I accordingly direct him to make 
up the deficiency on or before March 21, 
1940, In case of default, no further extension 
will be allowed to the petitioners. Counsel 
for the respondents was drawn my attene 
tion to the fact that in spite of the peti- 
tioners not furnishing any security for costs 
and mesne profits as ordered by me on July 
10, 1939, the executing Court has not taken 
any proceedings against them. This is 
deplorable. My order was quite explicit 
on the matter, I now direct the executing 
Court to start executing proceedings against 
the petitioners if they fail to furnish 
security for costs and mense profits on or 
before March 2], 1940. The respondents 
will be entitled to their costs from tbe pete 
Tee in Civil Miscellaneous No, 202 of 
1939. 
S. Order accordingly. 





MADRAS HIGH COURT 
Criminal Appeal No. 654 of 1939 
April 25, 1940 
Laksamana Rao, 9, 
PATTAMMAL—Acousenp—ApPeLLaNT 
versus 
. EMPEROR —PROSEOUTOR 

Penal Code (Act XLV of 1860),s 201—Information, 
need mot be given to Police or Magistrate — Whether 
information is volunteered or given in reply to 
enquiries is immaterial. 

The information need not be givento the Police 
or the Magistrate under s. 201 1 O., and it is 
immaterial whether that information is volunteered 
or given in reply to enquiries. The Queen v. 
Subramania Pillai (1), Queen-Empress v. Ramji 
Sajaba Rao (2), and Acting Public Prosecutor v. 
Chinnappa Reddi (3), relied on, 

Or. A. sgainst the order of the Court of 
Session of the Chingleput Division in Case 
No. 26 of the Oalender for 1939. 


Mr. V.T. Rangaswami Ayyangar, for the 
Appellant. 


The Public Prosecutor, for the Crown, 


Judgment.—The appellant is a dancing 
girl and she wes charged with the murder 
of her paramour Murugesa Mudali, She 
was acquitted of that offence and has been 
convicted under 8. 201 (1) I. P. O, for giving 
false information with intent to screen the 
offender from legal punishment aod sentenc- 
ed to rigorous imprisonment for 3 years. 

Murugesa Mudali went to the house of the 
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appellant about 3 Pr. m. on July 15 last and 
P. W. No. 5 the sweeper woman found him 
and the appellant lying and chatting on a 
est when she left the house about 4-30 P.M, 
There was none else in the house and the 
appellant came out some time later and 
shouted “akka akka, see the aniyayam”. 
The mother and sister of the appellant who 
were near their house close by rushed into 
the house and P. Ws. Nos.13 and 14 who 
were near P, W., No, 13's house next door 
ran up. The appellant requested them not to 
crowd and closed the door against them and 
P. Ws. Nos 13 and 14 returned. But P, Ws. 
Nos 15 and 16 who were near the opposite 
house went and knocked the door and the 
sister of the appellant opened it. P. Ws. 
Nos. 15 and 16 then went in and they 
found Murugesa Mudali partially reclining 
on the chest of the appellant in the room 
which was almost closed. He was uncon- 
scious and breathing heavily and P. 
Ws. Nos. 15 and 16 enquired what the 
matter was. The appellant stated that 
Murugesa Mudali complained of stomach- 
ache, had a motion and was redaced to 
that condition and P. Ws. Ncs. 15 and 16 
suggested that he should be brought to the 
verandah. This was done and one of the 
sisters of the appellant asked P. W. No. 15 
to fetch her paramour Sundaresa Pillai. 
He was brought and P. W. No. 8 was sent 
for, He was absent from his house and his 
son P. W. No. 6 was informed. P. W. 
No. 6 informed his brother P., W., No, 4 who 
was in the house of Murugesa Mudali and P. 


Ws. Nos. 4,6 and 7 rushed to the spot. 


Murugesa Mudali was lying unconscious and 
P. W. No. 2 the Mission Doctor was sent for, 
P, W. No. 4 asked the appellant what the 
matter was and she stated 

“We were chatting and lying. Mudaliar suddenly 
compalined of stomach-ache. He went to the latrine. 
He passed no stools, He returnded. He had a hic- 
cup. He passed stools in hie bed and then he became 
unconscious. 

He, Murugesa Mudali was in fact reduced 
to that condition by throttling and he died 
on July 18, of pnuéemonia due to throttling. 
The information given by the appellant 
was therefore false and on her own state- 
ment to P, W. No. 4 there was none else in 
the house and she and Murugesa Mudali 
were lying and chatting. There is also the 
evidence of P. W. No. 5 the sweeper woman 
to the same effect and whether cr not the 
appellant had any hand in the matter 
Murugesa Mudali could not hava been 
throttled without her knowledge. The in- 
formation was thus false to her knowledge 
and it is obvious that it was given with 
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intent to screen the offender from legal 
punishment, The information need not be 
given to the Police or the Magistrate under 
s. 201, J. P. O. [vide The Queen v. Subramania 
Pillai (1)| and it is immaterial whether that 
information is volunteered or given in 
reply to enquiries [vide Queen-Empress v. 
Ramji Sajaba Rao (2) and the Acting 
Public Prosecutor v. Chinnappa Reddi (3)]. 
The conviction under e, 201, I. P. O, is there- 
fore correct and in the circumstances of the 
case the sentence is not excessive. 

The conviction and sentence are therefore 
confirmed and the appeal is dismissed. 

Nv. Appeal dismissed. 

(1) 3M HOR 251. 


(2) 10 B 124. 
(3) 1 Weir 118, 


NAGPUR HIGH COURT 
Second Appeal No. 360 of 1988 
February 26, 1940 
GRILLE, J. 

Fakir SYED HUSSAIN MUSALMAN 
AND OTHERS—DgFENDANTS— APPELLANTS 
versus 
CHANDRABAI AND OTHERSE—RESPONDENTS 

Partnership Act (IX of 1932), ss, 74, 69—“Com- 
mencement of this Act”, in 3. 74, interpretation of, 
so far as s. 69 is concerned. 

The correct interpretation of the words “the com- 
mencement of this Act”, in s. 74, Partnership Act, s0 
far as 8.69 is concerned, must be the dataon which 
that particular section came into force, that is tosay, 
the October 1, 1933, and any right accruing to an 
unregistered firm beforethat date must be held to be 
saved by s. 74 evenif that date falls between the 
dates on which the rest of the Act came into force and 
the October 1, 1933. 167 Ind. Cas, 604 (1), (1) and 
184 Ind. Cas, 88 (3), relied on, 

8. A. from the appellate decree of the 
Court of the Additional District Judge, 
Yeotmal, dated January 29, 1938. 


Mr. V. V. Kelkar, for the Appellants. 


Mr. W.B. Pendharkar, for the Respon- 
dents. i 


Judgment.—One Syed Fakir and his 
‘deceased brother, whose legal representi- 
ative together with him are the appellants 
before me, executed a promissory note on 
April 9, 1933 in favour of a firm having 
business under the name of Chunnilal Rame 
jiwan whose members were Ohandmal, 
Motilal and. Mst. Chandrabai. On Janu- 
ary 1, 1934, the first two members of the 
firm relinquished their interest in favour 
of Mst. Chandrabai who in 1936 brought 
a suit on the promissory note A decree 
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was passed in her favour and orfaeld in: 
appesl, and a second appeal by thê defene- 
dant has now been preferred. 

We are not concerned with allegations 
made as to the amount of the decree or whe» 
ther any deductions or seteoff should have. 
been allowed. These points have been 
decided against the defendants and are not 
the subject of the present appeal which is. 
concerned with the maintainability of the 
suit at all, and of the grounds which con- 
cern the maintainability cf the suit the 
ground that the interest in the promissory 
note could not pass to the plaintiff. by a. 
mere assignment of partnership interests, 
but required a specific endorsement, has 
been abandoned. The partnership was not 
a registered partnership, and the plea was 
taken by the defendant in the trial Court 
that consequently by virtue of 6, 69 of the 
Partnership Act a suit on behalf of an 
unregistered firm was not maintainable. 
The trial Court held that s. 69 of the Part- 
nership Act did not apply to fi-ms which 
had already been dissolved and that Mst. 
Ohandrabai was not suing on behalf of the 
firm but as a transferee in ber own right. 
Further it held that as the promissory note, 
which was the basis of the cause of action, 
was executed before s. 69 of the Act came 
into force, that section had no application 
and the suit was not barred. The lower 
Appellate Court held that the suit was not 
brought by Mst. Chandrabai as a represent- 
ative of the firm, since she was a single 
individual, and a firm, by the definition 
in 8. 4 of tke Partnership Act, must consist 
of more than one person. It also held on 
the authority of the decision of this Court 
in Firm Narmada Ginning Press Factory 
Co.of Kulharda v. Kasteormal Deokaran 
Sarogt (i) that s. 74 of the Partnership Act 
saved the operation of s. 69 inasmuch as the 
promissory note was executed before that 
section came into force. No reference was 
made to the finding that 5.69 could only 
apply to the case of existing firms and not. 
to these which had been dissolved. 


In Chhote Lal v. Gopal Das (2), I took the 
view that the language of subsss. (1) and 
(2) of 5.69 is wide enough to cover suits 
relating toa dissolved firm, and the ques- 
tion would then arise whether Mst. Ohandra- 
bai was suing as a member of a dissolved 
firm or in her individual capacity. The 
learned Counsel for the appellants appears. 

(1) I L R(1937) Nag. 84; 167 Ind. Oas. 604 (1); 19 N 
LJ 262; 9 R N 195; A I R 1937 Nag. 123, 


(2) I L R (1940) Nag. 130; 185 Ind, Oas. 624; 12 R N 
168; A I R 1940 Nag. 78. 
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unable ko state definitely whether his case 
is thatthe firm had been dissolved or no. 
It appears that he is anxious to maintain 
the proposition that the firm etil] continued 
and that Mst, Chandrabai is suing as repre- 
senting the firm. The point is really 
immaterial, since the question whether the 
operation of s. 69 is barred by the pro» 
visions of s. 74, will, if it is held thats, 74 
does operate as a bar to the restrictions 
of s. 69, decide the matter conclusively. 

The view taken by Pollock, J.,in Firm 
Narmada Ginning Press Factory Co. of 
Kulharda v. Kastoormal Deokaran Sarogi 
(1) has found support in almcst all the other 
Courtsin India, the only exceptions being 
the Calcutta High Court and the learned 
Chief Justice of the High Oourt of Allahe 
abad. Another Judge of the same Court, 
tte High Courts of Bombay, Madras aad 
Rangoon, and the Judicial Commissioner's 
Court of Sind, all support the view taken 
in this Court, namely, that any right which 
was acquired before the commencement of 
the Act is not affected by anything in the 
Act. Had the promissory note been exe- 
cuted before October 1, 1932, when the 
Act came into force, the matter would have 
been perfectly simple. But the promissory 
note was executed early in the year 1933, 
and the respondents rely on the fact that 
although the Act as a whole came into 
operation on October 1, 1932, the particular 
section with which we are concerned, namely 
s. 69, did not come into operation until 
October 1933. In all the cases in which 
the view has been taken that an obligation 
contracted before the commencement of the 
Act may be sued on, despite the provisions 
of s. 69, by an unregistered firm, the 
obligation arose before October 1, 1932. 
It is true that the head-notein Firm Nare 
mada Ginning Press Factory Co, of Kul- 
harda v. Kasioormal Deokaran Sarogi (1), 
runs : 

“A right acquired before the commencement of the 
Indian Partnership Act is not affected by anything 
in the Act, Section 69 of the Act does apply to a suit 
by an unregistered firm in respect ofa right arising 
from a contract made before October 1, 1933, when 
the sanction came into force.” 

But the judgment itself gives no indica- 
tion that October 1, 1933, and not October 1, 
1932, is the material date, and the right 
was acquired in that case actually in 1931. 
In the Sind case, Lokramdas v. Tharumal 
(3), it is not clear from the judgment when 
the right was acquired, The right was 
the right to sue for arrears of rent, and 

(3) AI R 1939 Sind a 184 Ind. Cas, 88; ILR 
(1939) Kar, 765; 12 R 58 
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the following words, howevər, do occur: 

“So far therefore as the right to sue for the rent 
up to October 1933, is concerned, we think it matters 
not that the firm is unregistered, But so far as 
rent due after that date is concerned, the saving pro- 
visions of s. 74 would not apply 

So it appears that in that case October 1 
1933 wae considered as the material date. 
In Girdhari Lal Son & Co. v, K. Gowder (4) 
Varadachariar, J. expressly refrained from 
deciding the question as it did not actually 
arise for decision as the right of action in 
the case he was considering had accrued 
even before October 1, 1932. 

It appears to me that the view taken in 
the Sind case, Lokramdas v. Tharumal (3), 
and adumbrated in the head-note in the 
Nagpur case, Firm Narmada Ginning Press: 
Factory Co. of Kulharda v. Kastoormal 
Deokaran Sarogi (1), must be taken to be 
correct. “The commencement of this Act", 
wbich are the words for interpretation in 
s. 74 do not mean the date on which the 
Act received tke assent of the Governor- 
General; they mean the date on which the 
Act came into force, Section 1 (3) of the 
Act says: 

“Tt shall come into force on the lst day of October, 
1932, except s. 69, which shall come into force on 
the Ist day of October 1933.” 

The words “the commencement of this 
Act? must, then, refer back to s 1 (3) 
where two dates are given, one for the 
whole of the Act excepting s. 69, and the 
other for s, 69. The commencement of the 
Act, then, as far as s. 69 is concerned, 
cannot be put back to a date when that 
Section had no force whatever and had no 
existence in the eye of the law. The correct 
interpretation, then, of “the commencement 
of this Act” so far as a. 69 is concerned, 
must be the date on which that particular 
section came into force, that is to say, 
October 1, 1933, and any rigat accruing to 
an unregistered firm before that date must 
be held to be saved by s. 74 even if that 
date falls between the dates on which the 
rest of the Act came into force and 
October 1, 1933, 

The result is that the appeal fails and 
is dismissed with costs. 


B. ` Appeal dismissed, 


ie AIR 1938 Mad, 688; 179 Ind, Oas. 16; (1938) 
AN WN 652; (1938) 2M L J 44; 48L W 81; "RM 
53 
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- LAHORE HIGH COURT 
. Oivil Revision Application No. 848 of 1939 
January 4, 1940 
Din MoHAMMAD, J. 
HUKAM CHAND-BANSI DHAR— 
PLAINTILFS— PETITIONERS 
versus 
‘TOYO MENKA KAISHA Ltd , KARACHI 
AND ANOTHER—DEFANDANTS— RESPONDENTS. 
Arbitration Act (IX of 1899), a. 19—Suit on award 
-declaring it to be null and void—Suit, if can be stayed 
-under 3. 19—Order staying suit,if can be set aside on 
the ground of fraud or misrepresentatton — Interfer- 
ane under s. 151, Civil Procedure Code (Act V of 


Any proceedings taken after the institution of a 
-suit on a reference made prior to the institution of the 
suit are no doubt null and void; but a suitcan still 
be stayed and the parties cannot be compelled to 
waive their right to move the privatetribuneal upon 
~which they had agreed at the time the contract was 
-entered into between them. The arbitration pro- 
ceedings can legally continue on the stay of the suit 
in spite of the decision that the award already made 
js a nullity. 176 Ind. Oas. 352 (1), relied on. 

An order staying the suit, if made on a fraudulent 
misrepresentation, can certainly be reversed by the 
Qourt making the order, if it is satisfied of the fraud 
and misrepresentation of theother side, and the suit 
can in the circumstances be revived. Similarly, the 
High Oourt is empowered under s. 151, Oivil P.O, 
to make anyorder as may be necessary for the ends 
of justice or to prevent abuse of the process of the 
Oourt. Nothing in the Arbitration Act bars this 
Action. P 


O. R. App. cf an order of the Sub-Judge, 
‘Ist Olaas, Amritsar, dated November 26 
1938. 

Mehta Puran Chand, 
tioners. | 

Mr. Kahan Chand, for the Respondents. 


Order.— An order for the stay of a suit 
having been made under s. 19, Arbi. Act, 
the plaintiff has moved this Court on revi- 
-sion. Counsel for the petitioner contends 
-that inasmuch as the award had been de- 
-Clared tobe null and void by the Oourt 
below, the suit should not have been stayed 
because no arbitration proceedings could in 
-the circumstances continue. This proposie 
tion however is not sound in law. Refer- 
ence in this connexion may be made to 
firm Jowahir Singh Sunder Singh v. Flem- 
-ing Shaw & Co., Ltd., Amritsar and Karachi 
(1) where Tek Chand Ag. C. J., has clari- 
fied the whole position in respect of that 
matter. Any proceedings taken after the 
institution of a suit on a reference made 
prior to the inatitation of the suit are no 
doubt null and void; but a suit can still be 
stayed and thé parties cannot be compelled 
-to waive their right to move the private 


(DA IR 1937 Lah. Bal, 176 Ind. Oss. 352; IL R 
(1939) Lah. 351; 41 P L R 746; 11 RL 201. 
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tribunal upon which they had GEN] at the 
time the contract was entered into ketween 
thom. I am therefore definitely of the opi- 
nion that the arbitration proceedings can 
legally continue on the stay of the suit in 
spite of the decision that the award already 
made is a nulliy. 

Counsel for the petitioner has next urged 
that the order of stay should not have,been 
made as the respondent was not “ready 
and willing to do all things necessary to 
the proper conduct of the arbitration” as 
required by s. 19, Arbi. Act. In support 
of this contention, he refers to the subs 
sequent conduct of the respondent in not 
taking any step whatever in the matter 
of arbitration during the full one year that 
has elapsed since the order of stay was 
made. Counsel for the respondent howavar 
urges that the reason why no proseedings 
could be taken in the matter was that not 
only was this petition submitted by the 
Petitioners, which re-opened the whole 
matter, but he had also instituted a. regular 
suit against him, in which a summons was 
issued to him on January 19,1939. The ine 
activity of the respondent so far may there» 
for be excused in these circumstances. 
Bat it cannot be said that he can indefi- 
nitely avoid the arbitration proceedings and 
thus abuse the order of the Court staying 
the suit. Counsel for the respondent says 
that the order of stay made under s, 19 
is a permanent order, which cannot ba 
reviewed even by the Oourt making the 
order and that that being so, it is not open 
either to the Court below to revive the 
suit even if the arbitration proceadings are 
not carried on, orto this Oourt to impose 
any condition on that order. I however do 
not agree, To concede the proposition ade 
vanced by the respondent's Counsel would 
evidently lead to a grave miscarriage of 
justice and countenance fraud. 

A party to an arbitration proceeding may 
succeed in securing an order under s. 19 
on the ground of his readiness and willing- 
ness to do all thinga necessary to the proper 
conduct of the arbitration and then after 
having obtained that order, may revolt and 
thus deprive the opposite side of a legal 
remedy for all time. Tais result could 
never he contemplated by law. An order 
staying the suit, if ‘made on a fraudulent 
mistepresentation, can certainly bareversed 
by the Court making the order, if it is 
satisfied of the fraud and misrepresentation 
of the other side, and the suit can in the 
circumstances be revived. Similarly, this 
Court is empowered under s. 151, Cigil 
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P. hto make any order as may be necese 
-sary forthe ends of justice or to prevent 
abuse of the process of the Court, Nothing 
in the Arbi. Act bars this action. I ace 
cordingly direct that with a view to ims 
plement the assurance impliedly given be- 
fore the order of stay was made, the re- 
spondent should see that the arbitration 
proeeedings are carried out and finished 
within a reasonable time and in case of his 
default, it will be open to the petitioner to 
move the Court below to review its order 
of stay and revive the suit. With these 
remarks I dismiss the petition. In thecir- 
cumstances of the case however, there will 
be no order as to costs. 
D. Order accordingly, 


PATNA HIGH COURT 
Appeal from Appellate Decree No. 444 
of 1939 
August 15, 1940 
HARRIES, O. J, AND FAZL ALI, J. 
RAI KRISHNA BAHADUR— 
APPELLANT 
versus 
GANGA PRASAD SAH AND OTHERS 
— RESPONDENTS 

Pre-emption—Right of—Mere tenant, if has right 
of pre-emption. 

The right of - pre-emption has always been res. 
tricted to persons who have the proprietary interest, 
A mere tenant, whether he be an occupancy tenant 
or a tenant of an orchard or a garden, has no right 
of pre-emption. 171 Ind. Oas. €13 (3), relied on, 
152 Ind. Oas. 983(1) and Gooman Singh v. Tripool 
Singh (2), referred to. 

A. from a decision of the Subordinate 
Judge, Second Court, Ohapra. 


Mr. Hareshwar Prasad Sinha, 
Appellant. 


Mr. B. P. Sinha, for the Respondents. 


Harries, C. J.—This is a plaintifi’s 
second appeal from concurrent decrees of 
the Courts below dismissing his claim for 
pre-emption, 

This second appeal was first heard by 
Dhavle, J. A number of Bench decisions, 
which, it was argued, were conflicting, 
were cited to him and he accordingly 
thought that it would be, better if the matter 
were heard by a Bench. The case has 
accordingly placed before this Bench. 

The plaintiff brought this suit against 
the defendants claiming to pre-empt certain 
property which had been sold by defend- 
ants Nos. 3 and 4 to defendants Nos. 1 
and 2, According to the plaintiff, he and 


190—273 & 74 
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defendants Nos, 3 and 4 owned lands in 
village Dhariawganj appearing to Khatas 
Nos. 273 and 190. The defendants Nos. 3 
and 4 owed a half share in these lands 
and had sold the same todefendants Nos. 1 
and 2. The plaintiff claimed that he had a 
right to pre-empt these lands sə sold to 
defendants Nos. 1 and 2 who were outsiders 
and not previously interested in the land. 

The defendants by their defence admit- 
ted the transfer in question but contended 
that the plaintiffs had no right of pree 
emption. When the case came before the 
learned Munsif, this preliminary point was 
raised, anad the learned Munsif came to 
the conclusion that the plaintiff had no 
right of pre-emption and accordingly dise 
missed the suit. On appeal the learned 
Subordinate Jndge upheld the decision of 
the learned Munsif and dismissed the ap- 
peal with costs. 

Before this Bench it has been argued 
that both the Courts were wrong in coming 
to the conclusion that the plaintiff had no 
right of preemption. It is common ground 
that the landin question consisted of some 
old parti land anda mango orchard. Tue 
vendors were not the proprietors of tho 
land, and there is no doubt that the pro- 
priestor was ope Rai Babu Raghunath 
Prasad Sahu and that is clear from the copy 
of the khatian which was filed in this case. 
In short the vendors were tenants of this 
land and not the owners, Both the Courts 
below were of opinion that persons holding 
tenancy interests did not have a right to 
preeempt and accordingly dismissed the 
claim. 

Mr. Hareshwar Prasad Sinha, who has 
said everything that can be said in this 
case, has urged that a person in the po3ie 
tion of an occupancy tenant or a tenant of 
a garden or an Orchard has a right to pre» 
empt. According to Mr. Sinha, he is, to 
all intents and purposes, an owner and has 
sufficient interest inthe land to give him a 
right to preempt. He has urged that this 
Court in a recent decision held that a 
person holding rent-free lands could pree 
empt, and he relies upon this case in sup» 
port of his argument. The case upon which 
he relies is Chariter Dusadh v, Bragwiti 
Pandey (1) in which it was held that a per- 
son may be an owner of property so as to 
be entitled to pre-empt and yet not bs a 
proprietor according to the’ definition of 
the term in's. 3 (2), Ben, Ten. Act. “Brit” 
is a rent-free grant and may be an abso- 


(1) 15P L T 796; 152Ind. Oas. 983; 7 R P279 
IR 1934 Pat, 596, ` aie 
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lute gift. The fact that a britdar is treated 
as a tenant in the Record of Rightsis not 
inecmpatible with the conception of his 
ownership of the land. In that case a Bench 
consisting of Fazl Ali and Saunders, JJ. 
came to the ecnclusion that a britdar had a 
right to preempt, but they based their 
decision on the ground that the britdar in 
that case was, to all intents and purposes, 
the owner of the property, and they are 
careful to point out that the fact that he 
was a recorded in the Record of Rights as 
a tenant did not materially affect his posie 
tion. The britdar apparently held all the 
rights in the land and, therefore, the Bench 
came to the conclusion that he was an 
owner and had aright of pre-emption, This 
case is no authority for the contention that 
a mere tenant can pre-empt. In fact it is 
an authcrity to the contrary. 

It bas been laid down for many years that 
the person claiming a right to pre-empt 
must be an owner. At p. 473, Baillie’s 
Digest of Muhammadan Law, the law is 
stated in this way: 

“There must be milk or ownership of the shufee, 
or pre-emptor, at the time ofthe purchase, in the 
mansion on account of which he claims the right 
of pre-emption. Bo that he has no right on account 
of 8 mansion of which heis merely the tenant for 
hire, or that he has sold before the purchase, or 
has converted into a musjid, or place of worship. 
And if his right of property in the mansion on 
which his claim of pre-emption is founded is dis- 
puted. by the purchaser, he must prove his title to 
it before he can take possession of that to which his 
claim of pre-emption is applied,” 

The rule as laid down by Baillie was 
approved of by a Bench of the Calcutta 
High Court in the case of Gooman Singh v. 
Tripool Singh (2) where it was laid down 
that the Muhammadan Law nowhere re- 
cognises the right of pre-emption in favour 
of a mere tenantupon the land. This view 
has been accepted by this Court in a 
number of cases. It is only necessary 
for me to refer to the lastof these cases 
in which the earlier cases are dise 
cussed. In Phul Mohammad Khan v. Qazi 
Qutubuddin (3) a Bench of this Court held 
that there cannot be any right of pre-emp- 
tion with regard toa mukarravi or raiyati 
interest, In this case the earlier authori- 
ties of this and other Courts are discussed, 
and itappears tome that it is now too late 
to contend that a tenant, be he an occu- 
pancy tenant or not, has a right of pre emp- 
tion. . 

As I have stated, one of the plots of land, 
which was the subject-matter of this sale, 

(2) 8 W R 437. 

(3) 18 P L T 632; 171 Ind. Oas. 613; A I R 1937 Pat 
578; 16 Pet, 519; 10 R F 225; 4 BR 45. 
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is described as old parti, It wastappa- 
tently some old waste land, and it is Admite 
ted that the plaintiff and the vendors 
were not the proprietors of this property. 
They were at most tenants, whose rights 
were very strictly guarded and protected. 
The plaintiff, not having any proprietary 
interest’ in the property, could not, in my 
view, preempt the sale of this old partt 
land. To permit him to do so would be 
acting contrary to all the cases of this and 
other Courts to which Ihave made refere 
ence, 

Another portion of the property was a 
mango orchard, and it has been strongly 
urged by Mr. Hareshwar Prasad Sinha that 
the plaintiff and the vendors, who were 
interested in this property, must be regarded 
asthe owners, They had the rights in the 
trees; but even so the owner: undoubtedly 
was Rai Babu Raghunath Prasad Sahu. 
They were tenants and though they 
had very wide rights they had no rights 
cf ownership. Mr. Sinha was urged that 
they could do what they liked with this 
preperty; but clearly they could not use the 
property except for the purposes for which 
it was let. They had no milk in the pro- 
perty, and that being so the plaintiff had no 
such interest as would give his a right to 
pre-empt the sale. As pointed out by Fazl 
Ali, J., in argument, if tenants have a 
right to pre-empt a sale of this kind so also 
would the landlord, because he undoub- 
tedly has a proprietary interest in the land. 
There would then bea conflict of rights and 
how would such a conflict be decided? It 
appears to me that the right of pre-emption 
has always been restricted to persons who. 
have the proprietary interest, and that 
being so the plaintiff's claim in this case 
was rightly dismissed by the Oourts below. 

In the result, therefore, I would dismiss 
this appeal with costs, 

Fazl Ali, J.—I agree. 


8. Appeal dismissed, 


ALLAHABAD HIGH COURT 
Second Appeal No. 799 of 1937 
January 26, 1940 
BENNET AND VARMA, JJ. 

Mst. BALO —Daranpant—APPRLLANT 
VETUS 
Mst. PARBATI —PLAINTIRF AND ANOTARR— 
DErENDANT—RBSPON DENTS 

Hindu Law—Alienation—Alienation by female — 
Before raising question of legal necessity, woman 
must be shown to have limited estate—Transfer of 
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. 
Property Act (IV of 1882), s. 6 (h)—Past cohabitation, 
if legals consideration for transfer of property to 
woman. 

In the case of an alienation of property by a woman, 
before the point of legal necessity can be raised, 
it must be shown that she was in possession of the 
property holding the limited estate of a Hindu 
‘woman. 

Past cohabitation is not an unlawful consideration. 
Where therefore in order to compensate the woman 
for the past illicit connexion, the offending party 
gives her some property the consideration for it is 
not illegal. Man Kuar v. Jasodha Kuar (1), Dhiraj 
Kuar v. Bitramajit Singh (2), 85 Ind. Cas. 459 (3), 
Lakshminarayana Reddiyar v. Subhadri Ammal (4), 
and 178 Ind. Cas, 574 {5), relied on, 149 Ind. Oas. 
464 (6), explained and not followed. 


S. A from the decision of Additional 
Civil Judge, Muttra, dated January 20, 
1937. 

Mr. M. L. Chaturvedi, forthe Appellant. 

Mr. E. V. David, for the Respondents. 


Verma, J.—Thisis an appeal by defen- 
dant No.1, The suit was for sale on foot 
of a deed of simple mortgage executed by 
Mst. Munno in favour of Lachhman Das on 
November 4, 1925, The mortgagee, Lachh- 
man Das, assigned his mortgagee rights 
to the plaintiff, Mst. Parbati, on February 
5, 1930. The appellant was impleaded as 
defendant No.1 on the allegation that she 
was in possession of the property. Mst. 
Jamuna wasimpleaded as defendant No, 2 
on the allegation that it was stated that she 
was a daughter of Mst. Munno. The Courts 
below have decreed the suit. The princi» 
pal point which learned Counsel appearing 
for the appellant bas arguedis that the 
Courts below having found that no legal 
necessity for the mortgage in suit had 
been proved, the suit should not have 
been decreed, It seems to us however that 
before the point of legal necessity can be 
raised, it must be shown that Mst. Munno 
was in possession of the property holding 
the limited estate of a Hindu woman. 
The Court of first instance states in its 
judgment thatit has not been proved by 
tho defendants that Mst, Munno was in 
possession of the property as a limited 
owner under the Hindu Law. It has also 
been found that Mst, Munno’s husband 
died before her gauna was performed and 
that defendant No. 2 is her illegitimate 
daughter. In these cixcumstances, it was 
for the appellant to establish by clear 
evidence that Mst. Munno was not the full 
owner ofthe property with an absolute 
right of transfer. The Courts below have 
eorrectiy held that the appellant in these 
circumstances was not entitled to raisa the 
question of legal necessity. 
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The only other point that has been argued 
is that the plaintif, Mst. Parbati, was a 
mistress of Lachhman Das, that the assign- 
ment made by the latterin her favour was 
for an “immoral consideration” and that 
therefore the plaintif was not entitled to 
Maintain the suit. Reference is made 
by learned Counsel tocl. (kh) ofs. 6, T. P. 
Act, which refers to s. 23, Contract Act. 
It has however been consistently held in 


- this Court that past cohabitation is not an 


unlawful consideration ; vide Man Kuar v. 
Jasodha Kuar (1) and Dhiraj Kuar v. 
Bikramajit Singh (2). The latest case in 
this Court which deals with the subjéct 
is that in Mahtab-un-nissa v. Rifaquatullah 
(3) in which the learned Judge makea these 
observations : 

“When the agreement is that parties are to live 
in adulterous cohabition in future the contract 
is obviously illegal, but if in order to compansate 
the woman for the past illicit connection, the 
offending party gives her some property I would 
not be prepared’ to say that the consideration for 


itis illegal. The offence had already been com- 
mitted.” 


In the case before us it has nob been 
suggested that the relation between 
Lachhman Das and Mst. Parbati wasadui- 
terous. The same view has been taken 
by the High Courts of Madras and Patna 
in Likshminarayana Reddiyar v. Subbadri 
Ammal (4) atp.13 and L. E. Godfrey v. 
Parbati Palunt (5). We agree with the 
views expressed in these cases. Learned 
Counsel for appellant has cited the case in 
Sabava Yellappa v. Yamanappa Sabu (6). 
In that case Patkar, J, held that the transfer 
in question. was in lieu of past as well as 
future cohabitation. He observes at p. 
214* : 

“In the present case there was the immoral object 
so far as the future cohabitation with defendant No. 1 
was contemplated by Sabu.” 

No such point arisesin the case before 
us. As to past cohabitation, the learned 
Judge observes : 

“Past cohabitation would be consideration for an 
agreement under s. 2(d), Contract Act, but is not 
good consideration for a transfer of property. A 
gift does not require consideration. It is difficult 
pao that pastcohabitation can be an object of a 
gift. 

The other learned Judge, Barlee, J. did 
not entirely agree with the views exe 

(1) 1 A 478, 

(2)3 A 787; A W N 1881, 57. 

(3) A IR 1925 All 474; 85 Ind. Oas, 459; LR8 A 
145 Oiv. 

(413M LJ 7 (13). 4 

(5) AT R 1938 Pat, 502; 178 Ind. Oas. 574: 17 Pat, 
308, 19 P L T 893; 5 B R 114; 11 R P 270. 

(6) A I R 1933 Bom 209; 149 Ind, Oas. 464; 35 Bom 
L R 315; 6 R B 330. 
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pressed by Patkar, J. As stated above, 
we prefer the view that has been held 
in this Court and in the High Courts of 
Madras and Patna. We are therefore 
unable to accept the contention of the 
learned Counsel for the appellant. For 
the reasons given above, we dismiss this 
appeal with costs, 
B. Appeal dismissed. 


CALCUTTA HIGH COURT 
Appeal from Original Decree No. 59 of 1938 
Pi June 30, 1939 

DERBYSHIRE, O. J. AND Lort- WILLIAMS, J. 
Smt. LAKSHMI DEBI—APPELLANT 
VETSUS 
Lala HANSRAJ GUPTA AND OTARRS— 
RESPONDENTS 

Civil Procedure Code (Act V of 1908), 0. XLI, r. 22 
—Suit dismissed in entirety — Appeal by plaintif — 
Objection by pro forma defendant who didnot contest 
suit that decision appealed from was wrong—W hether 


cross-objection. i 

Wheres suit has been dismiseed in its entirety 
and, on the plaintiff appealing, the pre forma defen- 
dant who did not contest the suit at all, files an 
objection that the decision appealed from is wrong in 
its entirety, the objection petition is not a petition of 
crogs-objections within the meaning of O. XLI, r. 22, 
Civil P. O. Sahdee Narain yv. Kusum Kumari (1), 
relied on. 


Sir A. K. Roy (Advocate-General) and 
Mr, S. R. Das, for the Appellant, 


Messrs, S. N. Banerjee (Sir) and K, P' 
Khaitan, for the Respondents. 


Derbyshire, C. J.—This is an appeal by 
Smt. Lakshmi Debi, pleintiff, against 1. Lala 
Hansraj Gupta, 2, Gordhondas, 3, Mst. 
Bhagabati Debi and 4, Smt. Angira Debi, 
defendants in the suit and respondents 
in the appeal. The plaintiff joined Gor- 
dhondas as a defendant as being one in- 
terested in the property, the subject of 
the suit, The suit was to set aside a sale 
held under the directions of the Court on the 
ground that Hansraj, defendant No.1, who 
was a trustee of certain property, had pur- 
chased the property in violation of s, 210, 
Succession Act. Gordhondas did not appear 
and took no part whatever in the proceed. 
ings before Panckridge, J. Parnckridge, J., 
dismissed the suit inits entirety. There 
upon the plaintiff appealed. Gordhondas 
believing that Lakshmi Debi had come to 
some arrangement with the other respone 
dents raised cross-objections which are set 
out. He also applied to be substituted as 
an appellant. Thatappiication was refused. 
Lakshmi Debi does not pursue the appeal, 

se 
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but Gordhondas claims to go on With his 
cross-objections, Apparently he is offended 
that Lakshmi Debi has come to an arrange- 
ment with the other defendants. 

The substance of the cross-objections is 
that the decision appealed from is wrong 
in its entirety. In my view the case in 
Sahdeo Narain v. Kusum Kumari (1) covers 
this point, It was there held that where 
a suit bas been dismissed in its entirety 
and, on the plaintiff appealing, the defend- 
ant files objections to certain terms in 
the judgment, the petition of objections 
is not a petition of crosseobjections within 
the meaning of O. XLI, r. 22, Civil P. O. In 
my view these are not cross-objections with- 
in the meaning of O. XLI, r. 22. Though 
Gordhondas was made a defendent in the 
suit, he took no part in the proceedings, 
and now after the matter has come to appeal 
he has raised a case as againss his co- 
defendants who are the co-respondents that 
he should be allowed to litigate that care here 
on appeal. It was something that he never ate 
empted to doin the Court below. For these 
reasons, I am of the opinion that the crosse 
objections in this appeal should be dismissed 
with costs. The appeal is also dismissed for 
want of prosecution. 

Lort-Willlams, J.—I agree. The cases 
in Ramdas vy. Vazirsaheb (2) and Brojo 
Behari Mitter v. Kedar Nath, (3) show that 
the issue between Gordhondas and Lala 
Hansraj is not res judicata by reason of the 
decree made in this suit between Smt. 
Lakshmi Debi and Hansraj and others. That 
I think is the real foundation for the conten- 
tion that Gordhondas is not entitled to raise 
cross-objections in the present appeal, be» 
cause the case as between Gordhondas and 
Hans raj has never yet been tried. It may be 
a Very different case from that between Smt. 
Lakshmi Debi and Hansraj and, therefore, 
it follows as of course that it would be 
absurd to allow Gordhondas to raise his ~ 
cross-objections in this appeal. In fact 
it has been admitted by the learned Advo- 
cate-General that even if we could have ` 
been persuaded to allow him to raise these 
crossobjections by way of appeal, it could 
only have been done if at the same time 
we had ordered the case to be remanded 
for evidence to be taken as between Gor- 
dhondas and Hansraj. Although the learn- 
ed Judge really based his decision upon 
the conclusion that the sales were carried 
out under orders of the Court, and, there- 


(1) 1 Pat. 258; AIR 1922 Pat. 483. 
(2) 25 B 589; 3 Bom, L R 179. 
(3) 12 O 580 (F B). 
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fore, cduld not he interfered with in this 
suit, yer it is clear that bis mind was in- 
fluentéed to a considerable extent by the 
fact that there had been delay end acquies- 
cence on behalf of the plaintiff. Tae posi- 
tion as between Gordhondas and Hansraj 
might be very different: it might be 
better or it might be worse, but as I have 
said, éhat case has never yet been tried, and 
for these reasons also I agree that the 
cross-objections should not be allowed, and 
the appeal should be dismssed. 


8. Appeal dismissed. 


PATNA HIGH COURT 
Appeal No. 48 of 1937 
January 19, 1940 
Harries, O. J. AND Manowar LALL, J. 
SHIVA PRASAD SINGH—Ptatntive— 
APPELLANT 
versus 
Smt. MANDIRA KUMARI DEBI— 
DEFENDANT —RESPONDENT 

Adverse Possession—Agreement to lease—Posses- 
sion of person under agreement to lease, whether 
adverse — Whethera tenant at will and can be 
ejected—His defence against ejectment is claim for 
specifie performance of contract to lease, if same is 
not barred—Such claim shows that he was not tres- 
passer and his possession was not adverse—Proposed 
lessor standing by and permitting him to erect 

- structures—Whether bara ejectment suit by reason 
of estoppel, acquiescence or waiver — Bengal Cess 
Act (IX of 1880), ss. 4, 41 (2)—“‘Tenure-holder,” 
meaning of —Decree under s. 41 (2), against person, 
whether establishes that he is tenure-holder in strict 
sense, 

A person in possession under an agreement to 
lease isin a very different position from a person 
in possession under a lease which has been registered. 
He has no defence to a claim for ejectment other 
than a right to insist upon specific performance of 
the contract to lease. If he issued for ejectment, 
he can apply for a stay of proceedings to enable 
him to institute a suit for specific performance if 
such is not barred by limitation. But he has no 
tight whatsoever toapply for specific performance 
if he has repudiated the agreement to lease and 
asserted a title adverse to the proposed lessor, 
Consequently where he claims a right to maintain 
asuit for specific performance of the agreement to 
lease when the ejectment suit was instituted, then 
it must follow that up till that time he was not a 
mere trespasser and was not holding adversely to 
the proposed lessor but on the contrary was holding 
the land under the agreement tq lease and such would 
not give him any title under the Lim. Act, 
and the fact that the purposed lessor did not 
interfere but on the contrary stood by and permitted 
him to erect structures does not bar the suit for 
ejectment by reason of any doctrine of estoppel, 
acquiescence and waiver. 131 Ind. Cas. 762 (4), 
relied on. Walsh v. Lonsdale (5), Maddison v. 
Alderson (6), Gregory v. Mighell (7), Ramsden v. 
Dyson (8), explained. Magdalen Hospital v, Alfred 
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Knotts (1), 115 Ind. Oas. 699 (2), 144 Ind. Gas, 439 
(3). distinguished. [p. 581, col 2: p. 585, col. 1) 

The holder of a tenure, forthe purposes of the 
Bengal Cess Act, includes all persons holding any 
interest in land whether rent-paying or not with 
certain exceptions. All that the rent cess decrees 
under s. 41 (2), show is that the person against 
whom they were obtained held an interest in land 
which made him liable for payment of cess, and 
they donot establish that it had been held that he 
was a tenure-holder in the strict sense of the 
word. A mere finding therefore, that he was a 
tenure-holder for the purposes of the Oess Act 
does not amount to anything more than he held some 
interest in the land which made him liable for cess, 
[p. 586, cols. 1 & 2.] 

4.from the original decree of the Subs 
Judge, Dhanbad, dated October 15, 1936. 

Messrs, P. R. Das, N. N. Ray and 
Vishnudeva Narayan, for the Appellant. 

Messrs. S. C. Mazumdar and Ramanugrah 
Narain Sinha, for the Respondent. 

Harries, C. J.—This is a plaintiffs first 
appeal from a decree of tbe learned Subor- 
dinate Judge of Dhanbad decresing his 
Claim in part for possession of certain pro» 
perty. There is also a cross-objection of 
the respondent claiming that the suit should 
have been dismissed in its entirety. The 
plaintiff is the Rajaof Jharia and the pro- 
prietor of what is known as the Jharia 
Estate. The claim was in respect of 
about 82 bighas of land. With regard to 
38 bighas 13 kathas, the plaintiff claimed 
Possession on the ground that he had 
terminated whatever interest the defendant 
had in the property. With regard to the 
remaining 43 bighas, the plaintiff alleged 
that the defendant was a mere trespasser and 
claimed to eject her upon the ground that 
the latter had no title whatsoever to the 
property, 

The plaintiff's case can be shortly stated 
as follows: On 30th Aswin 1325 B. S. 
Thakur Prankrishna Singh, since deceased, 
husband of the defendant, applied to the 
Raja for settlement of certain homestead 
land in Jharia and Fatehpur. Tae lands 
were measured and the area was found to 
be 38 bighas 13 kathas. The Raja agreed to 
make a settlement of this land in favour 
of Thakur Prankrishna Singh at a rental of 
Rs. 5 per bigha and a salami of Rs, 1,000, 
No written agreement was entered into 
between the parties; but it is clear that the 
Raja did agree to these terms as will be 
seen from a note signed by him for the 
information of his own office. This note is 
printed at p. 4 of part 3 of the’paparbook, 
It is alleged that the parties agreed that 
a lease should be executed and that Thakur 
Prankrishna Singh immediately took pose 
session of the land and paid the galami 


of Rs. 1,000. No lease however was ever 
executed; but the defendant's husband re- 
mained in possession of the land and paid 
no rent, In 1925 the Record of Rights was 
publisbed and in the Record of Rights the 
defendant's husband was wrongly shown as 
atenure-holder in respect of this property. 
The plaintiff gave notice to the defendant 
calling upon her to give up possession of the 
property, but as she refused to do so the 
present suit was brought. With regard to 
the 43 bighas of land, the plaintiff alleged 
that Thakur Prankrishna Singh had gradu- 
ally encroached upon the plaintiffs land 
and had in course of time wrongfully taken 
possession of these 43 bighas; hence he 
claimed pcssession of this land also. In her 
written statement the defendant pleaded 
that the Raja had agreed to give a permanent 
lease of the whole 82 bighas of land and 
that salami of Rs. 1,000 had been paid to 
the plaintiff and further that the plaintiff 
had been given certain other lands in ex- 
change. The defendant admitted that no 
lease had been executed, and in para, 10 
she stated that she was entitled to maintain 
a suit for specific performance of the agree- 
ment to lease. She further pleaded that the 
claim was barred by estoppel, acquiescence 
and waiver and that the suit was barred by 
the principle of res judicata. Limitation 
was not expressly pleaded; but the point 
was raised at tbe trial and an issue framed 
upon it. 

The learned Subordinate Judge did not 
accept the defendant’s case that there had 
been an agreement to lease the whole area 
of 82 bighas. He found that the agreement 
between the parties related only to 28 bighas 
13 kathas and that with respect to the 
other land the defendant had encroached 
upon it. The learned Judge came to the 
conclusien that as there had been no regis- 
tered lease of the 38 bighas odd the defens 
dant’s title became adverse to the plaintiff 
from the time her deceased husband took 
possession, and as the defendant and her 
husband had asserted title as tenure-holders 
adversely to the plaintiff for more than 
twelve years she had acquired a title to the 
38 bighas odd and could not be ejected. 
With regard to the areaof 43 bighas, the 
learned Judge came to the conclusion that 
the defendant had not been in adverse pos» 
session of 22 bighas odd of this land for 
more than twelve years. He however held 
that with regard to an area of 20 bighas 
odd, the defendant had been in possession 
adversely to the plaintiff for the statutory 
period and accordingly she had a title to it. 
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In the result the plaintifi’s claim wagtpartiy 
allowed and a decree for possession waegiven 
in respect of about 22 bighas only. The find- 
ing of the learned Subordinate Judge that the 
agreement to lease comprised only 38 bighas 
13 kathas has not been challenged by the 
defendant. The documents make it clear 
that the defendant’s husband only applied 
for settlement of 38 bighas 13 kathas eand 
that the salami of Rs. 1,000 was paid in 
respect of the settlement cf this land and 
this land only. The defendant's husband 
was undoubtedly recorded in the Record of 
Rights in 1925 as being a tenure-holder of 
82 bighas of land, an my view there can 
be no doubt that the defendant's husband 


. encroached considerably on the plaintiff's 


land and thereby increased his holding from 
38 bighas odd to roughly &2 bighas. The 
case has been argued upon the finding 
that 38 bighas odd only were the subjecte 
matter of this agreement and that the defen- 
dant’s title, if any, to the remaining 42 
bighas odd is based upon adverse posses- 
sion by encroachment for over twelve years. 
On behalf of the appellants it has been 
contended, that the learned Judge was 
wrong in holding that the defendant had 
a good title to the area of 38 bighas, 13° 
kathas by adverse possession. It was urged 
that upon the facts of this case no question 
of adverse possession can possibly arise 
with respect to this area. It is said that - 
the Raja agreed to lease this area to the 
defendant's husband and that in pursuance 
of the agreement the defendant's husband 
took immediate possession of the property 
and paid salami of Re. 1,000. According to 
the plaintiff, the defendant’s husband 
and afterwards the defendant continued 
in possession of this land in pursuance 
of the agreement and as such their pos- 
session could never be regarded as ade 
verse to the plaintiff. During such posese 
sion, the plaintiff contends that the defen- 
dant was entitled to call upon the Raja 
to grant a lease in proper form and that 
if he refused to doso, she or her husband 
could have brought a suit for specific perfor- 
mance. The learned Subordinate Judge 
has held that there was never any refu- 
sal on the part of the Raja to grant a 
lease until he gaye notice to the defen» 
dant calling upon herto give up the pro- 
perty. Such a notice would, of course, 
amount to an intimation that the Raja 
refused to grant a lease. The plaintiff 
contends that even after this notice was 
given a suit for specific performance could 
have been brought within three years of the 
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date pf the notice: see Art, 113, Lim. Act. On 
the other hand, the defendant has contended 
that there was a present demise of this 
. Property and as the demise was not bya 
properly executed and registered instru- 
ment it was void. Accordingly, the defen- 
dant contends that her husband entered 
under a void lease which gave him no title 
whatsoever and therefore, time. began to 
run against the plaintiff from the date 
upon which her husband took possession. 

In my view there was no aciual demise in 
this case and such was never alleged in 
the written statement. In para. 4, it is 
stated that the plaintiff agreed to givea 
lease in permanent niskar right of the 
entire land in suit to the defendant's huse 
band, and in para. 10 the defendant sub- 
mits that she hada right to get specific 
performance of the oral contract referred to 
in paras. 2 and 3 of the plaint which 
was an oral contract to grant a leasa. 
In short, in the written statement the de- 
fendant admitted that all that had hap» 
pened was that an oral agreement had 
been made between the parties respecting 
this 38 bighas 13 kathas of land and that 
Thakur Prankrishna Singh had paid 
Rs. 1,000 salami and had taken possession 
of the land in pursuance of that agreement. 
In my judgment there was no actual 
demise of the land but only an agreement 
to lease the same and Thakur Prankrishna 
Singh took possession not of land demised 
to him there and then but ofland which 

“the plaintiff agreed to lease to him by a 
registered lease to be executed thereafter. 

The respondent relies on a number of 
cases to support his contention that possess 
sion of the defendant's husband was adverse 
from the moment he entered upon the land. 
The first case relied upon is Magdalen 
Hospital v. Alfred Knotts (1) the facts of 
which are as follows: The governors of 
Magdalen Hospital made in 1783 a lease 
of certain land of the hospital for ninety- 
mine years, at the rent of “one peppercorn 
(if lawfully demanded).” The only co- 
venants, on the part of the lessee, were 
to indemnify the governors from all taxes, 
&c. during the term and to surrender the 

premises at its end; and on the part of the 
governors, for quiet enjoyment. No act had 
been done, untill now-to avoid the lease, or 
to interfere with the persons holding the 
land. In July 1876, the governors brought 
an action to recover possession of the land 
thus leased, It was held that the lease was 


(1) (1879) 4 A O 324; 48 L J Oh 579; 40LT 446; 
1 Wor iy 
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absolutely void within the provisions of the 
statute 13 Eliz.,c, 10. That consequently 
the right of the governors to re-enter on the 
land existed from the moment cf the execution 
of the lease, and that right not having been 
sought to be enforced till now, was barred 
by the statute of limitation. It was also 
held by Lord Selborne that if any rent, 
however small, had. been reserved and re- 
ceived, it would have created the legal 
relation of a tenancy from year to year, 
and the statute of limitations could not 
have ran, It will be observed that in this 
case the tenant entered under a lease which 
was void ab initio and held throughout 
under that void lease. The lease gave him 
no title ofany kind to the property and 
he could have been ejected from the mo- 
ment he had entered into possession, That 
being the case, the House of Lords held 
that time began to run against the lande 
lords from the date upon which the tenant 
tock possession. Throughout no rent was 
ever demanded or received. This case differs 
from the case before the Court because there 
was an actual demise which wasvoid. In 
the present case there was no actual demise 
but merely an agreement to iease. The 
defendant's husband did not take posses- 
sion in consequence of an instrument which 
gave him no title whatsover, but he took 
Possession in consequence of the agree- 
ment to lease and upon paying salami 
of Rs. 1,000. He enterd into possession 
with the consent of the landlord and he 
did not purport to hold the land under 
any instrument which gave him no title 
whatsover to the property. 

Reliance was also placed upon the case 
in Bageswari Charan Singh v. Jagarnath 
Kuari (2). In that case ib was held that 
a gift of a portion of an estate in contrayven= 
tion of s, 12-A (1) (a), Ohota Nagpur En- 
cumbered Estates Act, 1876, is void ab initio . 
and not merely from the death of the 
donor, and the possession of the donee 
is adverse to the proprietor of the estate 
from the date of the alienation. This case is 
very similar tothe case in the House of Lords 
to which I have referred. The donee entered 
into possession as a result of a trans» 
action which was void ab initio, and that 
being so, his possession was adverse from 
the date of the gift and time began to run in 
his favour from such date, Counsel for the 
respondent further relied upon Abdul 
Jabbar Khan v. Gulab Khan (3). In this 

(2) 8 Pat 549; 115 Ind. Oas. 699; A IR 1929 Pat 
117; Ind. Rul. (1929) Pat 251. 

(3)14 P L T 294; 144 Ind. Cas, 430; AI R 1933 
Pat 288; Ind. Rul. (1933) Pat 236. 
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case also, possession was taken under a void 
transaction and that being so time began 
to run against the owner from the date of 
the transaciion. All these cases’are, in 
my view, clearly distinguishable from the 
present case. As I have stated earlier, 
the transaction entered into between the 
parties in this case was a perfectly valid 
one. Possession was taken in pursuance 
of it, and it cannot be said that the 
defendant’s husband took possession and 
asserted a title which was in any way 
adverse to the plaintiff. He took possessicn 
pending the execution of a registered lease 
and according to para. 10 of the written 
statement the nature of the pcssession of 
the defendant’s husband and cf the defend- 
ant remained the same until the suit was 
instituted. The defendant's husband never 
took possession of this property as a lessee 
or as a tenure-holder, and he was, in my 
view, a tenanteat-will or something of that 
nature pending the execution of a registerd 
lease. 

It has been contended however that the 
nature of the possession of the defendant’s 
husband must have changed because in 
the year 1925 he wasregarded asa tenure 
holder of 82 bighas of land which included 
the area of 38 bighas 13 kathas which was 
the subject-matter of this agreement to 
lease. It is urged that the Record of Rights 
shows that the defendant's husband was 
claiming to be a tenure-holder and this 
adversely to the plaintiff. That being so, 
it is said that limitation began to runin 
hie favour from the time when he put 
forward this claim. Even if this conten- 
tion be accepted, it does not assist defen- 
dant. There is no evidence that the de- 
fendant's husband openly asserted an 
adverse title until the publication of the 
Record of Rights and that wasin the year 
1925. If time began to run in 1925 in favour 
of the defendant which is by no means clear, 
then the suit is not barred by limitation. 
They view that I take that the possession of 
the defendant’s husband at its inception 
was not adverse to the plaintiff is supported 
by the casein Ariff v. Jadunath Majum- 
dar (4). It hadlong been held in India 
that the English rule in Walsh v. Lonsdale 
(5) applied to India and that a person 
who had enterd into possession under an 

(4) 58 O 1235; 131 Ind, Cas. 762; AIR1931 P O 
79; 58 TA91; 60M LJ 538;33 LW 586; 53 OL J 
359; 350 W N 550; 15 R D354; 80W WN 739; 


(1831) M W N 4&0; Ind. Rul. (1931) P O 154; 33 
Bom L R 913 (P O 


(5) (1882) 21 Oh D 9;}52 L J Oh2; 46L T 858; 
31 W R 109, 
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agreement to lease was in equity ig very 
much the same position as the actual lessee. 
It was held however in Ariff v. Jadurath 
Majumdar (4) that a person who took pos- 
session under an agreement to lease was 
not in the same position as he would 
be under English Law. The facts in 
Ariff v. Jadunath Majumdar, (4) can be 
shortly stated as follows: In 1913, ,the 
appellant, having verbally agreed with the ` 
respondent to grant him a permanent lease 
of a plot of land at Rs. 80 per month, let 
bim into possession. Shortly afterwards, the 
respondent, with the knowledge and appro- 
val of the appellant, erected structures on 
the land at a cost of over Rs. 10,000. In 
December 1918, the appellant definitely 
refused to grant the respondent the agreed 
lease, and, in 1923, sued to eject him after 
a month's notice to quit. Under the Lim. 
Act, 1908, Sch. I, Art. 113, the respondent's 
right to sue for specific performance of the 
ee agreement was barred ia December 
1921. 

It was held that there being no lease 
made by a registered document, as required 
by s. 107, T. P. Act, 1882, the appellant 
was entitled to eject the respondent, with 
liberty to him to apply to remove the 
structures; had the respondent's right to 
sue for specific performance not been barred, 
he could have claimed the execution of 
an instrument, which he could have regis- 
tered, the appellant's suit being stayed in 
the meantime. It was further held that 
even if an English equitable doctrine should 
be applied in any case so as to modify 
the effect of an Indian Act, which may well 
be doubted, the English equitable doctrine 
of part performance, referred to in Maddison 
v. Alderson (6), affecting the provisions of 
an English statute as to the right to sue 
upon a contract, cannot be applied, so as 
to create, without writing, an interest, which 
s. 107, T. P. Act, enacts can be created only 
by a registered instrument. 

This case clearly lays down that a person 
in possession under an agreement to lease 
is in a very different position from a person 
in possession under a lease which had been 
registered. He has no defence toaclaim 
for ejectment other than a right to insist 
upon specific performance of the contract 
to lease. If heis sued for ejectment, he can 
apply for a stay of proceedings to enable. 
him to institute a suit for specific perform- 
ance if such is not barred by limitation. 
Ariff v. Jadunath Majumdar (4), the 


(8) ga 04671; 52 LJ QB 737; 49 L T303; 
31 W 


820; 47 J P 821, 
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defend§nt’s right to sue for specific pere 
formange was barred in December 1921, 
becadse the appellant had definitelv refused 
to grant such a lease in December 1918. 
Accordingly the respondent had no defence 
whatsoever to the suit and a decree for 
possession was passed. In the present case, 
the learned Judge has found and rightly 
foung that the plaintiff had never intimated 
that he would not grant a lease until he 
gave notice to the defendant calling upon 
her to vacate the premises. Indeed, the 
defendant herself in para. 10 of the written 
statement submits that she had a right to 
maintain a suit for specfic performance 
whenthe suit was instituted. The right to 
maintain a suit for specific performance was 
not barred when the present suit was 
instituted and that being so the defendant 
could have applied to the Court to stay 
proceedings in order to prosecute her suit 
for specific performance. If she could 
obtain atsy of proceedings to institute a suit 
for specific performance, it clearly shows 
that she was not a mere trespasser and that 
her possession was not adverse to the plain- 
tiff. A person who Lolds under an agreement 
to lease has no right whatsoevar to apply 
for specific performance if he has repudiated 
the agreement to lease and asserted a title 
adverse to the proposed lessor. If the de- 
fendant, as is urged by her, had a right 
to maintain a suit for specific performance 
of the agreement to lease when this suit was 
instituted, then, it must follow tbat up till 
that time she was not holding adversely to 
the plaintiff but on the contrary was holding 
the land under the agreement to lease and 
such would not give her any title under the 
Lim. Act. Even assuming that by reason 
of an assertion of adverse title at the date 
of the publication of the Record of Rights 
in 1925, the defendant could not claim 
specific performance when this suit was 
instituted, yet as I have stated earlier she 
has no title by limitation by reason of the 
fact that twelve years had not expired from 
the date of the publication of the Record 
of Rights when this suit was instituted. In 
my judgment the learned Judge was wrong 
in holding that the suit with respect to 34 
bighas 13 kathas of land was barred by 
limitation. 

It was also urged by Counsel that the 
plaintiff's suit with respect to this property 
was barred by reason of the dostrine of 
estoppel, acquiescance and waiver. After 
the defendant's husband took possession of 
the property, structures were erected upon 
it, and such must have been erected to 
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the knowledge of the plaintiff or his 
agents, Accordingly, it was said that the 
plaintiff had stood by and allowed the 
defendant’s husband to expend money 
on the property. Therefore his suit to 
eject the defendant was barred by estoppel 
and acquiescence. A precisely similar point 
arose in Ariff v. Jadunath Majumdar (4), 
to which I have already referred. Ia that 
case very valuable structures had been 
erected, and it was contended that the suit 
was barred by the doctrine of equitable 
estoppel laid down in Gregory v. Mighell, (7) 
as explained in Ramsden v. Dyson, (8) .Deal~ 
ing with this part of the case, Lord Russell, 
who delivered the judgment of the Board, 
observes at page 1243*: 

“Thie is no case of money being expended by the 
respondent in any mistaken belief as to his legal 
rights, or of the appellant knowing of existence of 
any such mistaken belief, or encouraging the re- 
spondent by abstaining from asserting a right in- 
consistent with the acts of the respondent. Observe 
the true facts. In 1913 the respondent obtained a 
verbal agreement forthe grant of a perpetual lease, 
under which agreement hecould have sued for and. 
obtained and registered an instrument creating his 
title to enjoy the property in perpetuity. That 
agreement continued to be enforceable against the 
appellant until the month of December 1921. The 
structures were erected on the land many years be- 
fore that date, and they were erected, not in any 
mistaken belief by the respondent of his rights in 
regard to the land, butin assertion of rights which 
he correctly believed to be his ; not by reason of any 
encouragement or abstention on the part of the 
appellant, but by reagon of the agreement which 
he was then entitled to enforce against the appellant”, 

These observations apply equally to the 
facts of the present case. The defendant's. 
husband entered into possession under an 
agreement to lease and began to erect these 
structures not in any mistaken belief as to 
hie rights but in assertion of rights which 
he correctly believed to be his. The plain- 
tiff did not in any way mislead or en: 
courage the defendant by not interfering 
because he could not have interfered as 
long as the defendant’s husband had a right 
to sue for specific performance. In my 
judgment, the fact that the plaintiff did not 
interfere but on the contrary stood by and. 
permitted the structures to be erected does. 
not bar this suit by reason of any doctrine 
of estoppel, acquiescence and waiver, This 
Court is bound by the principles laid 
down in Ariff v. Jadunath Majumdar, (4) 
and that being so, I am constrained to hold 
that there is no force in the contention 
that the plaintiff could not maintain his- 
suit to recover this 38 bighas'13 kathas of 

(7) (1811) 18 Ves 328; 11 R R 207. 

(8) (1866) 1 H L 129; 12 Jur (N 8) 506; 14 W R 9263. 
149 RR 543. 
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land by reason of the doctrine of estoppel, 
acquiescence and waiver. It was also urged 
in this case that the plaintifi’s suit was 
barred by the doctrine of res judicata. It 
appears that a plot of land of about 11 
bighas was compulsorily acquired under 
the Land Acquisition Act and that defen- 
dant’s husband was held to be entitled to 
compensation as a tenure-holder. It has 
been contended by the defendant that in 
these proceedings it was found that the 
‘defendant's husband was a tenure-bolder and 
accordingly thatit is not now open to the 
plaintiff to allege to the contrary. It is to 
be observed however that the plot of land 
in question formed no part of the area 
of 38 highas 13 kathas which was the sub- 
ject-matter of the agreement to lease. That 
being so, any finding as te the nature of 
‘the poesession of the defendant’s husband 
with regard to the plot of 11 bighas can inno 
way operate as res judicata with regard 
tothe suit in so far as if deals with the 
area of 38 bighas 13 kathas. The learned 
Subordinate Judge held that the suit with 
regard to this area was not barred by res 
judicata and in my view rightly, 

It was also contended that the suit was 
barred by res judicata by reason of the fact 
that the plaintiff had obtained certain 
-decrees for cess against the defendant's 
husband, and it is said that those decrees 
fer cess were given on the basis that the 
defendant's husband wasa tenure-holder 
of the property in question. By s. 41(1), 
Cess Act, 1880, every holder of an estate has 
‘to pay to the Collector the entire amount 
of the local cess calculated on the annual 
value of the lands comprised in such an 
estate; and by sub-s. (2), every holder of a 
tenure shall yearly pay to the holder of 
the estate cr tenure within which the land 
. held by bim is included, the entire amount 
of the Iccal cesa of the land comprised in 
his tenure. These cess decrees were obtained 
under s, 41 (2), Cess Act, and itis urged 
that they could not have been obtained 
‘unless it had been held that the defendant's 
-husband was a tenureholder. For the pur- 
poses of the Cess Act the term “tenure- 
holder” has a very wide meaning. The word 
“tenure” is defined in s.4 as including 
-every interest in land, whether rent-paying 
or not, save and except an estate as defined 
in the Act, and save and except the interest 
‘of a cultivating raiyat. Io short, the holder 
of a tenure, for the purposes of the Cess 
.Act, includes all persons holding any intere 
est in land whether rent-paying or not 
with certain exceptions. All that these rent 
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cess decrees show is that the defefdant’s 
husband held an interest in land, which 
made him liable for payment of cess, and 
they do not establish that it had been held 
that he was a tenure-holder in the strict 
sense of the word. The defendant did hold 
an interest in land which may or ‘may not 
have rendered him liable to cess; but a mere 
finding that he was a tenuresholder for the 
purposes of the Cess Act doces not amount 
to anything more than he held some inter- 
est in the land which made him liable for 
cess. In my view these cess decrees, which 
apparently were obtained without contest, 
cannot operate to bar the plaintiff's claim 
on principles of res judicata. 

The plaintiff is therefore entitled to pos- 
session of the area of 38 bighas 13 kathas. 
He does not however claim the structures 
erected on the land by the defendant and 
her husband, and the latter should,in my 
view, be given an opportunity of removing 
them if they now exist as was ordered in 
Ariff v. Jadunath Majumdar (4) previous- 
ly cited. With regard to the remaining 
43 bighas of land, Mr. P. R. Das on behalf 
of the appellant has conceded that his claim 
was bound to fail with regard to the plot 
of li bighas odd which was the subjecte 
matter of the land acquisition proceedings. 
This land was notin the possession of the 
defendant at the date of the suit and there- 
fore no claim in possession in respect of it 
could possibly sacceed, With regard to 
the remaining 8 bighas odd of land, Mr. Das 
has contended that the learned Sub- 
ordinate Judge should have ejected the 
defendsnt therefrom. The learned Sub- 
ordinate Judge has found, and in my view 
rightly, that the defendant's husband and 
the defendant had been in possession of 
this plot for more than twelve years before 
the suit was brought. Mr. Das did not 
seriously contest this finding; buthe has 
contended that as this land abutted on to 
the plot of 38 bighas 13 kathas which the 
defendant's husband was in possession 
under an agreement to lease, the possession 
of the defendant was in fact and in law 
possession on behalf of the landlord-plain- 
tiff. It is unnecessary to consider the ap- 
pellant's contention upon this aspect of the 
case, because Mr. Das very properly did 
not press it and evenually did not ask the 
Court to reverse the finding of the learned 
Subordinate Judge with respect to this plot 
of 8 bighas odd. 

In support of the cross-objection, Mr, 
Majumdar, Counsel for the respondent, has 
urged that the learned Judge was wrong in 
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holding that the plaintiff had established 
his claim to 22 bighas odd out of the 
43 ttghas odd upon which the defendant's 
-husband had encroached. The learned Sub- 
ordinate Judge held that there was no 
evidence that the defendant’s husband was 
in possession of this 22 bighas odd before 
the date of the publication of the Record of 
Rights in 1925- In the Record of Rights the 
defendant is shown as being in possession 
of 62 bighas as tenure-holder and this 
82 bighas comprised not only the 38 bighas 
13 kathas which was the subject-matter of 
the agreement tolease but also 43 bighas 
odd which had been encroached upon. The 


learned Subordinate Judge has come to the: 


conclusion that there was no satisfactory 
evidence that the defendant’s husband had 
been in possession of these 22 odd bighas of 
land before 1925, and with this view I 
agree, With regard to the remaining land 
encroached upon, there was such evidence. 
Tbe Court cannot assume from the fact 
that the defendant was shown in possession 
of the land in 1925 that he had been in 
adverse possession for any period of time 
previcus to that year. The only evidence of 
adverse possession with respect to these 
22 bighas of land was the entry in the Record 
of Rights and that showed adverse posses- 
sion from the year 1925, Such would not 
give the defendant a title by adverse pos- 
Session to this area of land, and that being 
50, the learned Subordinate Judge was right 
in giving the plaintiff a decree for posses- 
sion of the same. The result therefore is 
that this appeal is allowed in part and the 
plaintiff is given a decree for pcssession 
with respect to the area of 33 bighas 
13 kathas as wellasthe area for which a 
decree for possession had already been 
granted. The defendant is given three 
months’ time from to-day to remove the 
structures if any constructed by her or her 
husband on the area of 38 bighas 13 kathas. 
The claim with respect to the remainder 
of the area of 82 bighas was rightly dismis- 
sed and the appeal with respect to that area 
fails. The croes-objection also fails and is 
dismissed with costs. The plaintiff will be 
entitled to proportionate costs in this Court 
and in the Oourt below. 


Manohar Lali, J.—I agree. 


D, Order accordingly. 
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LAHORE HIGH COURT 
Second Appeal No. 517 of 1939 
November 17, 1939 
Din Mouammanp, J. 
AHMAD KHAN—DEFENDANT—ÅPPELLANT 
versus 
MIRAJ DIN, PLAINTIPF AND OTHERS, 
DERENDANTS— RESPONDENTS 
Minor—Decree against, on mortgage executed by 
mother having no autharity—~Brother representing 
minor—Plea as to authority of mother not raised— 
Property sold and purchased by third person in 
execution —His rights held not affected and sale 


- could not beset aside—Alienation for benefit of minor 


—Alienation void ab initio—Minor cannot recover 
his share without restoring benefit derived under 
alienation. 

A mortgage decree was paesed against a Muhamma- 
den mother and her minor son who was represented 
by his brother as guardian ad item. In execution 
the property was sold-and purchased by a third 
person. Subsequently the minor instituted a suit 
challenging the mortgage on the ground that the 
mother could not execute a valid mortgage and his 
brother who represented him in thesuit did not 
raise any such plea: 

Held, that the rights of the bona fide purchaser 
were not affected and that the sale could not be set 
aside Zainulabdin Khan v. Mahomed Asghar Ali 
Khan (l), Rewa Mahton v. Ram Kishen Singh (2), 
63 Ind. Oas. 970 (3), relied on. 

Where a Muhammadan mother executes a mort- 
gage on her own behalf and also on behalf of her 
minor son for maintenance of the minor, the 
transaction is evidently for the benefit of the minor 
and he cannot therefore recover his share without 
restoring the benefit received, even if the transaction 
on his behalf be void ab initio. 

{Case-law relied on.] 


“S.A, from the decree of the Senior Sub- 
Judge, Lahore, dated January 11, 1939. 

Mr. Amar Nath Chopra, for the Appel- 
lant. 

Sardar Gian Singh, for the Respondent 
(Plaintiff). 


Judgment—This is an appeal by one 
Ahmad Khan against Mebrajeud-Din and 
others, The facts are these. On March 1, 
1932 Ghulam Haider, son of Ghulam 
Hussain, and Mst. Allah Rakhi, widow of 
Ghulam Hussain, on her own behalf as 
well as on behalf of her minor son Mehraj- 
ud Din mortgaged a shop with possession 
to one Allah Ditta for Rs, 1,100. The con- 
sideration was made up as follows : 


Rs. a. p 


For expenses of execution and registra- 


tion of the deed 50 0 0 
For paying off the previous mortgage... 700 0 0 
Oash received before theSub-Registrar 350 0 0 


On March 24, 1934 Allah Ditta insti 
tuted a suit against his ‘mortgagors for 
recovery of Rs. 1,331 made up of Rs. 1,100, 
the principal mortgage money and Rs, 23), 
interest, by the sale of the mortgaged 
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property. On March 6, 1935 the defen» 
dants put ina written statement admitting 
the claim. Mehraj-ud-Din was still a minor 
and was represented by his brother 
Ghulam Haider as guardian for the suit. 
Allah Ditta’s suit was consequently decreed 
aS lodged. The mortgaged property was 
ultimately sold in pursuance of Allah 
Ditta's decree and was purchased by 
Ahmad Khan for Rs. 1,380. This took 
place on December 27, 1935, On February 
17, 1936 the sale was confirmed and pos- 
Session of the property delivered to Ahmad 
Khan. On January 11, 1938 the present 
suit was instituted by Mehraj-ud-Din 
claiming seven sixteenth share of the pro- 
perty sold in favour of the auction-pur- 
chaser on the ground that he being a minor 
at the time of Allah Ditta’s mortgage his 
mother had no right to alienate his share 
of the property and that as the original 
transaction was void, all subsequent pro- 
ceedings had no force. It was further 
alleged that the admission of claim made 
by his brother in Allah Ditta’s suit was 
not binding on him inasmuch as his brother 
aS his guardian failed to raise the pleas 
that could and should have been raised on 
his behalf to defeat Allah Ditta'’s claim as 
regards his share of the property, It may 
be stated here that though the property 
mortgaged was described asa shop in the 
mortgage deed executed in favour of Allah 
Ditta as well as in the suit instituted by 
him, parties later agreed to describe it as 
a house and in the present suit it has been 
described as aresidentisl house. The suit 
was resisted by Ahmad Khan on various 
grounds. Both the Subordinate Judge who 
tried the suit and the Subordinate Judge 
who heard the appeal found in favour of 
Mekraj-ud-Din. Hence this appeal. 
Coungel for the appellant concedes that 
the transaction entered into by Mst, Allah 
Rakhi on behalf of Mehraj-ud-Din at the 
time of the latter's minority was void but 
he contends that that does not affect 
Ahmad Khan who was a bona fide purchaser 
at a court sale in execution of a decree 
which was valid at the time of the sale. 
It is alsoargued that for the reasons stated 
above, it does not matter if the guardian 
showed any negligence in the conduct of 
the minor's suit and failed to raise the 
necessary pleas on hia behalf. It is further 
urged that in any circumstances hoth the 
Courts below have erred in granting Mehraj- 
ud-Din an absolute decree for possession 
inasmuch as the original mortgage had 
been effected for his benefit and he was, if 
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not atlaw, at leasbin equity, bound to restore 
the benefit so received. In support ef the 
first contention reliance is placed “on 
Zainulahdin Khan v, Mahomed Asghar Alt 
Khan (1), Rewa Mahton v. Ram Kishen 
Singh (2) and Kirpa Singhv.Mula Singh 63 
Ind. Gas. 970 (3). In the Allahabad case it 
was observed by their Lordships of the Privy 
Council that a sale, having duly taken place 
in execution of a decree in force at the time, 
cannot afterwards be set aside as against 
a bona fide purchaser, not a party to the 
decree, on the ground that, on further 
Proceedings,the decree has been, sabse- 
quently to the sale, reversed by an 
poke Court. Their Lordships remar- 

ed: 

“Soin this case those bona fide purchasers, who 
were no parties to the decree which was then valid 


and in force, had nothing to do further than to look to 
the decree and to the order of sale,” 

In Rewa Mchton v. Ram Kishen Singh (2), 
the head-note reads as follows : 

“Tf a Court ordering a sale in execution of a 
decree has jurisdiction, a purchaser of the property 
sold isnot boundto inquire into the correctness of 
the order for execution, any more than into the 
correctness of the judgment upon which the execu- 
tion issues... ...Where property, sold in execution 
of a valid decree, under the order of a competent. 
Court, was purchased bona fide, and for fair value ; 
held, that the mere existence of a cross-decree for a 
higher amount in favour of the judgment-debtor, 
without any question of fraud would not support a 
suit by the latter against the purchaser to set aside 
the sale.” 

It cannot be doubted in this case that 
Ahmad Khan was abona fide purchaser and 
had paid an adequate price at the auction 
held by the Oourt. In Kirpa Singh v. Mula 
Singh 63 Ind, Cas. 970 (3), the guardian of a 
minor defendant was found guilty of neglis 
gence but inasmuch asa sale had been effecte 
ed in execution of the decree passed against 
the minor ini that suit. Martineau, Ja 
following the two judgments cited above 
came to the conclusion that the sale in 
execution could not be set aside later on the 
suit of the minor. This case is exactly on 
all fours with the case before me, 

I accordingly hold that in epite of the 
fact that Mst. Allah Rakhi could not 
execute a valid mortgage on behalf of 
Mehraj-ud-Din and also in spite of the 
fact that Ghulam Haider had not raised. 
any such plea in the previous suit instituted 
by Allah Ditta, Ahmad Khan is not affected 
in the least and the sale in his favour 
cannot now on any account be set aside, 
In this view of the case no other question 

(1) 10 A 166; 15 I A 12; 5 Sar129(P O). 

H 14 018; 13 I A 108; 4 Sar 746; 10 Ind. Jur, 428 


P O). 
(3) 63 Ind. Cas. 970, 
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arises: but with a view not to leave any 
pointe arising in the case undecided. I 
tak® up the second contention raised by 
the appellant. The leading auth-rity on 
the subject nowis Rang Ilahiv, Mahbub 
Ilahi (4). In that case the head-note reads 
as follows: 

“It is settled lawthat a Muhammadan mother has 
no power to alienate the property of her minor son. 
This being so, the mortgage in the present case 
made by the plaintiffs’ mother was void ab initto 
and the mortgagee’s position was no better than that 
of a trespasser. Imambandi v. Mutsaddi (5), followed. 
Held however that in setting aside the mortgage the 
Oourt had discretionary powers unders 41, Specific 
Relief Act to make it acondition that the minors 
should refund the amount by which their estate and 
themselves were benefited.” 

This decision was followed by Dalip 
Singh, J. in Khiam v. Dehru (8), by another 
Division Bench of this Court in Charanji 
Lal v. Tota Ram (7), and by Madhavan 
Nair, J,in Abdul Majid Said v, Ramiza 
Bibi Sahiba (8). It is deplorable that these 
judgments were not brought to the notice 
of the Courts below and their decision on 
the point at issue consequently went against 
the rulings of this Court Mst Allah 
Rakhi has stated that the varions mortgages 
of the property in suithad been effected 
as she had to maintain two sons and 
three daughters and she was too poor to 
find sustenance forthem. The transaction 
was evidently for the benefitof the minor 
and he could not therefore recover his 
share without restoring the benefit received, 
even if the transaction on his behalf was 
void ab initio, Before Iconclude, I may 
advert to another aspect of the case which 
has also been discussed by both the 
Courts below. Mehraj-ud-Din had originally 
_ sued for 7-16ths of the property but it 

was contended that his share was only 
4-16th as he had three sisters who were 
also heirs under the Muhammadan Law. 
Both the Courts below agreed with this 
contention. The daughters being no parties 
to the suit, I decline to express any opinion 
on the question whether they had any 
subsisting claim against the auction-pur- 
chaser or not in viewofs.4l, T. P. Act, 
and I accordingly leave this matter open. 

(4) 7 L 35; 94 Ind. Oas. 25; A I R 1926 Lah 170; 
27 PLR 2:0. 

(5) 450 878; 47 Ind. Oas, 513; AIR 1918 P Oll; 
45 1A73;35M L J 422; IG A L J 800; 24M LT 
330;280L J 409; 230 WN50;5 P L W 276; 20 
Bom L R 1022; (1919) M W N 91; 91. W 518 (P O). 

(6) A I R 1927 Lah 722; 99 Ind, Oas. 734. 

(7) 31 P L R 732,128 Ind. Oas. 303; Ind. Rul, 
(1931) Lah 36. 

(9). AI R 1931 Mad 468;131 Ind. Cas. 153; 33 L 
H a (1931) MWN 150; Ind. Rul. (1931) Mad 
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On the grounds stated above, I accept this 
appeal, but in the peculiar circumstances 
of the case I leave the parties to bear their 
own costs throughout, 


D. Appeal allowed. 


CALCUTTA HIGH COURT 
Letters Patent Appeal No. 7 of 1938 
December 20, 1939 
NARBING Rav ano B. K. MUKHBRJEA, JJ. 
INDU BHUSAN SEN AND aNoTuge— 
DEFENDANTS— APPELLANTS 
versus 
KIRON OHANDRA SEN AND oTaERs— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 3. 92— 
Applicability —Suit by trustees on their own behalf 
and in discharge of their own functions as trustees 
is outside scope of 2. 92—Trust--Breach of—Swit 
against some of trustees guilty of breach—Compe- 
tency—Trustee, liability of, for unsuccessful litiga- 
tion—Whether legal proceedings were instituted in 
good faith is question of fact. 

Section 92, Oivil P. ©. applies only where the 
suit brought is representative in its nature, that 
is to say, where the suit is brought by two or more 
Persons as representing the general public in order 
to secure the proper administration of a public 
trust. A suit brought by trustees on their own behalf 
and in the discharge of their own functions as 
trustees, not being a representative suit, is outside, 
the scope of s, 92. 69 Ind. Oas. 304 (1), and Budree 
Das v, Chooni Lal (2), relied on. 

It cannot be said that where some only of certain 
trustees are known to have committed a breach of 
trust, a plaintiff must sue the whole body of trustees 
or none at all. It is true that when there are more 
trustees than one, all must join in the execution 
of the trust but it does not follow that when some 
of them commit a breach of trust, all of them must 
be deemed to have joinedin it and muat be sued 
collectively. 

The question whether in a given case legal 
proceedings were instituted in good faith or were 
onthe contrary, frivolous or vexatious is a question 
of fact and when the finding of the trial Court jg 
not questioned in the first Appellate Court, it 
cannot be questioned in second appeal. 


L. P. A. against the judgment of Mr, 
Justice 5, K. Ghose, in Appeal No. 1112 
of 1937, dated April 25, 1933. 


Messrs, Girija P. Sanyal, Nripendra 
Chandra Das, Radhika Ranja Guha and 
Bijan Behari Das Gupta, for the Appellants, 


Messrs. Panchanan Ghose. Hemendra 
Chandra Sen, Surendra Nath Basu (Sr.), 
Dwijendra Kr, Dutta, Satyendra Chandra 
Sen, Paresh Nath Mukherji (Jr) and San- 
tosh Nath Sen, for the Respondents. 

Narsing Rau. J.—This is an appeal 
under s. 15 of the Letters Patent from a 
decision of Ghose, J. It arises out of a suit 
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for accounts by the plaintiffs-respondents, 
as the present managing committee of the 
Kalia Re-modelled High English School, 
against the defendants-appellants, as the 
former managing committee, for the period 
from 1914 to December 28, 1931, when the 
new managing committe came into office. 
The trial Court decreed the suit as against 
defendants Nos. 1 and 6, the Secretary and 
the Joint Secretary, respectively, but only 
as regards the period from April 1926 to 
December 28, 1931. The decree was afirm- 
ed on appeal by the District Judge, and 
again affirmed by Ghose, J., on appeal to 
the High Oourt. This is now an appeal from 
his decision. We have been taken in some 
detail through the history of this school 
and the arrangements made from time to 
time forthe management ofits affairs, It 
appears that from 1900 to 1931 the affairs 
of the school were in the hands of a manag: 
-ing committee functioning under what has 
been described as the Bamford Scheme, 
but towards the end of 1931 the managing 
committee was reconstituted on lines re- 
commended by the University of Calcutta, 
- The defendants, of whom there are 16, were 
amongst the members of the managing 
committee that went out of officein 1931 
and the plaintifis are the members of the 
reconstituted managing committee, Three 
of the plaintiffs, siz. 1,6 and 10 were also 
onthe old managing committee. 

The first point raised on behalf of the 
appellents is that the suit is incompetent 
by reason of the provisions of s. 92, Civil 
P.O. Their contention is that the school is 
trust property, that the members of the 
managing committee who were in office 
immediately before December 28, 1931] are 
still the trustees in Jaw of that property; 
that the plaintiffs are not properly constitut- 
ed members of the managing committee 
and therefore not trustees; and consequent- 
ly their suit is nota suit for accounts by 
trustees against ex-trustees but must be 
regarded as a suit by certain persons on 
behalf of the general public against the 
trustees of a public charitable trust. As the 
consent of the Advocate-General (or of the 
Collector under s, 93 of the Code) was 
not obtained, the suit, it is said, is not 
maintainable. 

This point was not taken in the defen- 
dants’ written statement. No issue was 
raised on it, with the result that there are 
net proper materials on the record on which 
we can come to a finding as to the exis- 
tence or the character of the alleged trust. 
But even assuming that the school is trust 
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property and that the members Of the 
managing committee for the time, being 
lawfully in office are the trustees théreof, 
it appears to us that as thse result of the 
decision in Suit No 1283 of 1931, the de- 
fendant-appellants are not, and that the 
plaintiffs are the present trustees. It follows. 
that this a suit by trustees against past 
trustees for accounts. It is however cone. 
tended by the appellants that even so s. 92 
of the Code is a bar, We do not accept this- 
contention for which no authority has been. 
cited. Section 92 appliesonly where the suit 
brought is representative in its nature, that 
is to say, where the suit is brought by two 
or more persons as representing the general 
publicin order to secure the proper ad- 
ministration of a public trust: Appana 
Poricha v. Narasinga Poricha,(1) Budree 
Das v. Chooni Lal, (2) It seems to us on 
these authorities that a suit brought by 
trustees on their own behalf and in the 
discharge of their own functions as trustees, 
not being a representative suit, is outside 
the scope of s. 92. 

The next conteation on behalf of the 
appellants is thatit was not open to the 
plaintiffs to bring a suit for accounts against 
only some of the members of the old manag- 
ing committee. It has already been mene 
tioned that plaintiffs Nos. 1,6 and 10 were 
also among the members of the managing 
committee that went out of office in Decem- 
ber 1931. Here again, we have been shown 
no autority for the proposition that where 
some only of certain trustees are known to 
have committed a breach of trust, a plain- 
tiff must sue the whole body of trustees or 
none at all. Itistrue that when there are 
more trustees than one, all must joint in the 
execution of the trust but it does not follow 
that when some of them commit a breach 
of trust, all of them must be deemed to 
have joined in it and must be sued collec- 
tively. The third contention on behalf of 
the appellants is that the decree as made 
is erroneous in law on two grounds: (l) 
Exception is taken to the direction given. 
by the trial Court as regards certain legal 
expenses. The Subordinate Judge observed: 
towards the end of his judgment : 

“In taking accounts the money spent for sup- 
porting the suit filed at Jessore and the money 
spent for the Narail suit out of the school fund. 


will be considered as moneys which should not. 
have been spent atall’, 


It is urged before us that if trustees on 


(1) 45 M 113; 69 Ind. Oas, 304; A IR 1922 Mad. 17; 
41 ML J 60%; (1921) MW N 833; 15 L W 18; 30M 
LT 1 (FB). 

(2) 33 O 789,10 OW N 581, 
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proper tegal advice bring legal proceedings 
“the mere fact that they fail is no ground 
for sfddling them personally with the exe 
penses of the litigation, It seems to us 
however, that the question whether in a 
given case legal proceedings were instituted 
in good faith or were, on the contrary, 
frivolous or vexatious is a question of fact. 
In the present case the Subordinate Judge 
has found against the appellants on this 
question. His finding was not questioned 
at the hearing of the appeal before the 
District Jndge and cannot be questioned in 
second appeal. (2) The next ground on 
which the decree is attacked is thatit is 
said to be notin accordance with the plead- 
ings, because of a certain direction given by 
the Subordinate Judge. The direction runs: 
“The accounting will be done with special reference 
tothe items referred toin the evidence of Kiron 
Babu, Indu Babu and Naresh Babu”. 

It is said that some of the items here 
alluded to are not mentioned in the plaint. 
But, in a suit for accounts, the plaintiffs 
cannot be expected to enumerate exhaustive- 
ly all the items complained of. Indeed, para. 
20 of the plaint makes it clear that the 
list given there is not meant to be exhaus- 
tive but merely illustrative. If the Oom- 
missioner has allowed in the plaintiff's 
fayour any items which fall wholly outside 
the scope of the plaint and not merely out- 
side the ‘list of items in para. 20 of the 
plaint it will be open to the defendants to 
object before the Subordinate Judge before 
the final decree is passed. We dismies this 
appeal with costs, 


B. K. Mukherjea, J,—I agrea. 
8. Appeal dismissed. 


NAGPUR HIGH COURT 
Second Appeal No. 681 of 1937 
February 22, 1940 
Poxtook, J. 
RUPABAI —Degrenpant— 
APPELLANT 


versus 

NOKHESING—PLAINTIFF —RRSPONDENT, 

Hindu Law—Widow's estate—Aceretions—Profits 
not realized during life time—Estate transferred 
but right to recover profits Tetained—Profits held did 
not go with estate. 

Where the widow received the estate for her life 
time from her father and not her husband and there is 
no indication that she intended to treat the profits 
out of the estate, whichshe did not receive, as an 
accretion to the estate, the fact that she transferred 
the estate to her husband while retaining the right 
to sue for this income shows that she intended to 
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keep the profits for herself and not to associate them 
with the estate. Jsri Date Koer v, Hansbutti 
Koerain (1), explained. 

(Case-law reviewed.] 

S. A. from the appellate decree of the 
Court of the District Judge, Chhindwara, 
dated July 28, 1937. 

Mr, R. N. Padhye, for the Appellant. 

Mr. K. B. Tare, for the Respondent. 

Judgment.—In 1891 Vst. Radhiabai, the 
original plaintiff in this case, received a 
4-anna share in Mauza Bankanaganpur from 
her father by a registered deed of gift, On 
October 24, 1935 she instituted the present 
suit to recover her share of tte village 
profits for three years, 1932-33 to 1934-35, 
On June 12, 1935 she hed transferred this 
4-anna share by a registered deed of gift to 
her husband Nokhe Singh. When she died in 
January 1936 the question arose whether 
her legal representative was her husband or 
the next reversioners of her father. The 
defendant contended that what Rabhiabai 
acquired in 1891 was not an absolute estate 
but merely a woman's estate and that the 
income for the three years in suit formed 
an accretion to that estate which at her 
death devolved on the last male owner. The 
trial Court held that Radhiabai ‘acquired 
an absolute estate, The learned District 
Judge, without deciding this point, held 
that whether she acquired an absolute estate 
or merely a woman's estate the income for 
the three years in suit was her own personal 
property that passed on her death to her 
husband. 


If it were held thatthe learned District 
Judge was wrong on this point, it would be 
necessary to decide whether the deed of 
gift of 1891 conferred an absolute estate 
or not, and that is impossible in the pre- 
sent state of record as the appellant has. 
not included that deed of gift in the 
paper book. The appel'ant has no right 
to assume that this Court will not 
decide all points necessary for the decision 
of the case, more particularly when the 
point is a point of law, and had it been 
necessary to decide this point the appellant 
would have been made liable for the extra 
costs, 

The appellant’s contention that the income 
of the three years in suit was not Radhis- 
bai's personal property is based on a re- 
mark in the judgment of the Judicial Comes 
mittee in Isri Dutt Koer v. Honsbutti 
Koerain (1): “If she has made no attempt 
to dispose of them (savings) in her life time, 


(1) 10 O 324; 10 I A 150; 13 O L R 418; 4 Sar, 459;. 
7 Ind, Jur. 557 (P O} i 
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there is no dispute but that they follow the 
estate from which they arose.” The remark 
was not necessary for the decision of the 
case because their Lordships went on to 
bold that the property acquired out of the 
‘savings had been treated as an accretion to 
the original estate, so that it was not open 
to her thereafter to alienate it. In Saodamint 
Dosse v. The Administrator General of 
Bengal (2), however their Lordships held 
that the income of her husband’s estate re- 
ceived by the widow was her own absolute 
property as there was nothing to indicate 
an intention to make this money part of ber 
husband’s estate. Again in Venkatadri 
Appa Rao v. Parthasarathi Appa Rao 13) 
their Lordships stated at p, 321* : 

“If Venkayamma (who had succeeded to the Medur 
‘estate on the death of her son) had actually received 
that income she might have added it tothe Medur 
estate as an accretion, but she did not, and it 
remained at her absolute disposal by will or other- 
wise, and on her death it was part of her estate 
which was applicable for the payment of such legacies 
as she might bequeath by her will.” 

As Page, J, put it in Sarat Chandra Mitra 
v. Charusila Dasi (4): 

“It cannot be pretended, I think, that in the Privy 
Council the views which have been expressed by the 
Judicial Committee from time to time are all con- 
‘sistent, or can wholly be reconciled.” 

The various cases have been discussed 
exhaustively in Kailasanatha Mudalier v, 
Parasakthi Vadivanni (5). It was there held 
that he properties purchased out of the 
income of the estate and profits claimed in 
the suit did not form accretions to the 
main estate but belonged absolutely to the 
daughters, and after discussion of the 
various decisions of the Privy Council there 
is a remark at p. 5077 that the dicta in the 
case of Isri Dutt Koer v. Hanabutti Koerain 
(1) have more than been counterbalanced 
by later decisions. In Navaneetha Krishna 
Marudappa Thevar v. The Collector of Tine 
nevelly (6) there is a remark at p. 6441: 

“It has now been well-established by the decisions 
‘of the Privy Council that the income of the estate 


2 20 0433; 17 Ind. Jur, 223; 6 Sar, 272; 20I A 


PO. A 

ý 48 M312; 87 Ind. Oas. 324; 23 A L J 261; 48 M 
L J 627; LR6 A (PO) 82; AI R 1925 P O 105; 
27 Bom. L R 823; 3 Pat. L R 208; (1925 MW N 
441; 29 0 W N 989; 521A 214 (P O). 
of 5 O 918 (92i); 112 Ind. Oas. 508; AT R 1928 
"al 4, 

(5) 58M 488 159 Ind. Cas. 845; A IR1935 Mad. 
ie MW N 240; 41 LW 338; 69M LJ 142; 8 
1 507, 

(6) 69 M LJ 632; 160 Ind, Oas. 647; A IR 1935 
rie 1017; (1985) M W N 1001;42L W 872; 8R M 
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remains at the disposal of the Rani in the absence 
of anything done by her to show that she treated 
the accumulations as part of the husband’s,estate. 
It is enough to refer to the decisions in Saodaminee 
Dossee v. The Administrator-General of Bengal (2) 
and p satadi Appa Rao v. Parthasarathi Appa 

ao Y 

That view was apparently not challenged 
in appeal before the Privy Oouncil: see 
Balasubrahmanya Pandya Thalaivar y. M. 
Subbayya Terar (7). 

There has been a difference of opinion in 
the Calcutta High Court, Rankin, C. J. and 
Mitter, J. holding in Nirmala Sundari Dassi 
v. Dera Narayan Das (8) that the true test 
is to ascertain what is the intention ofa 
limited owner under the Hindu Law; on the 
other hand Page, J., in Sarat Chandra 
Mitra v. Charusila Dasi (4) held that the 
widow could not dispose of the income of 
the estate by will. These decisions were 
considered in Kailasanatha Mudaliar v. 
Parasakthi Vadivanni (5) and to that I do 
not think it is necessary to add anything 
further. I respectfully agree with the deci- 
sionsin Kailasanatha Mudaliar v. Parusaktht 
Vadivanni (5) and Navaneethakrishna 
Marudappa Thevar v. The Collector of Tin- 
nevelly (6) that inthe absence of anything 
to show that the widow has treated the 
accumulations as part of her husband's 
estate the savings are ber personal property. 

In the present case the income was never 
received by Radhiabai. It may be noted 
that she received the estate from her father 
and not from her husband, as thereis a 
suggestion in some cases that this may make 
a difference. There is no indication that 
she intended to treat this money, which she 
did not receive, a3 an accretion to the 
estate, and the fact that she transferred the 
estate to her husband while retaining the 
tight to sue for this income shows that she 
intended to keep the profits for herself and 
not to associate them with the estate. The 
decision in Sarnam v. Raja Bisheshwar 
Bakhsh Singh (9) where a decree for arrears 
of rent not realished by the widow in her 
life time followed the estate is based solely 
on the dictum in Isri Dutt Koer v. Hansbuttt 
Koerain (|) which was treated as con- 
clusive on the point, In view of the sub- 


(7) 65 TA 93; 172 Ind Oas. 724; AI R1938 PO 
34; 1938 O L R 6l; 1938 O W N117; 4B R 251; 10 
R P O 162; 47 L W110? 1938 AL R77; (1938) A L 
J 215; 420 W N 449; (1938) 1 M L J 426;19P L 
T 1€9;66 O LJ 581; I LR (1938) Mad. 551; 40 Bom. 
To 704; 32 8 L R 328; Q938) M W N 1266 
(€ 5 
ene? 55 O 269; 104 Ind. Oas. 284; A IR 1927 Cal, 


(9) 5 Tuck. 608; 125 Ind. - Oas. 161; 7 O WN 128 
Ind, Rul. (1930) Oudh 289; A IR 1931 Oudh 66, 
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sequent decisions of the Privy Council which 
have been discussed above it does not ap- 
pear to me that dictum is conclusive. 

For these reasons I hold that the right to 
sue for profits devolved on Radhiabai’s 
husband. The appeal therefore fails and is 
dismissed with costs. Counsel's fee Rs, 25. 


D. Appeal dismissed. 





LAHORE HIGH COURT 

Ojvil Revision Petition No. 916 of 1939 
January 10, 1940. 
Din Musamman, 9. 

PURAN MAL-—PLAINTIPE— PETITIONER 

versus 
PARMESHRI DAS—Daranpant— 
RESPONDENT 

Civil Procedure Code (Act V of 1903), s. 152— 
Method of assessment of costs wrong—Decree cannot 
be amended under s. 152 — Costs wrongly awarded—~ 
Laches of party, effect — Costs — Diet money when 
can be charged for witnesses summoned but not ex- 
amined, 

Howmuchever the language of s. 152, Civil P. O., be 
strained, it cannot be heldthat the award of costs to 
which the party successful may be entitled is either 
an arithmetical mistake or an accidental slip or omis- 
sion. Hence, even if the method of assessment of 
costs ig wrong, @ decree cannot be amended under 
£. 152. 165 Ind. Ogs. 904 (1), disapproved. Ganesh Das 
v. Kaki Bat (2) and 115 Ind. Oas. 542 (3), distin- 
guished. 

Even if costs were wrongly awarded, the laches of 
the party disentitles him to the amendment of the 
decree under s. 152, Civil P. O., at such alate stage as 
revision. Mohamad Mahmud Khan v. Munshi Rem 
(5), relied on. 

It cannot be laid down asa universal rule that no 
diet money can be charged for the witnesses who 
were not examined in Oourt, even though they had 
been summoned under the orders of the Court. Where 
party had actually paid diet money to the witnesses 
on two occasions at least when the Court could not 
examine them there is no justification in disallowing 
-costs incurred in that manner, especially when the 
summoning of those witnesses had been necessitated 
by the false plea raised by the opposite party. 164 
Ind. Cas. 689 (4), explained. 


O. R, P. from an order of the Additional 
Sub-Judge, Fourth Olass, Rohtak, dated 
July 24,1939, 


Mr. Qabul Chand Mital, for the Petitioner. 
F Mr. Parkash Chand Jain, for the Respon- 
ent, 


Order.—This petition must succeed, 
In the first place, the Gourt below had no 
jurisdiction to entertain the respondent’s 
application on the merits in the absence of 
the applicant, Secondly, tha Court could 
not amend the decrec in the manner it has 
done. The application on which the order 
for amendment was made was put in under 
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s., 152, Oivil P. O.; but, in my view it 
could not lie under that section. Section 
152 deals only with clerical or arithmetical 
mistakes or accidental slips or omissions, 
but the matter before the Court did not 
fall under any of these categories. Goune 
sel for the respondent contends that if the 
method of assessment of costs is wrong, 
a decree can be amended under s, 152, 
Oivil P.C., and relies in this connexion 
on Jagdish Lal v. Secretary of State (1), 
but, with all respect, I consider that that 
judgment is wrong. The learned Additional 
Judicial Commissioner relied on Ganesh 
Das v, Kaki Bai (2) and Rala Ram 
v. Gobardhan Das (3), in support of his 
decision, but those judgments proceeded 
on entirely different grounds. However 
the language of s. 152, be strained, it 
cannot be held that the award of costs to 
which the party successful may be entitled 
is either an arithmetical mistake or an 
accidental slip or omission. This leaves 
us with the word ‘‘clerical” alone, but 
even that word is inapplicable to what 
had originally been done by the Gourt of 
first instance, The ordinary meaning of 
the word “clerical” as given in the Oxford 
Dictionary is “in writing out” and even 
Oounsel for the respondent had to admit 
that this mistake did not occur in writing 
out the decree. 

On the merits, Counsel for the respondent 
relies on Kherati Lal v. Janki Parshad (4), 
and contends that no diet money could 
be charged for the witnesses who were 
not examined in Court, even though they 
had been summoned under the orders of 
the Court, It is no doubt stated in the 
judgment relied on that diet money should 
not be allowed in respect of those witnesses 
who were not produced in Oourt, but no 
universal rule can be based on this dictum. 
On the facts ofthe case before the learned 
Judge, the decision might have been 
correct, but it cannot apply in every case. 
In the case before me, the petitioner had 
actually paid diet money tothe witnesses 
on two occasions at least when the Oourt 
could not examine them and I donot find 
any justification in disallowing costs incurr« 
ed in that manner, especially when the 
summoning of those witnesses had been 

(1) A I R 1936 Pesh. 196; 165 Ind, Cas, 904; 9 R 
Pesh, 52,2). 

(2) A I R1929 Lah. 400 


(3) A I R 1929 Lah. 664; 115 Ind, Uas, 542; 30 PLR 
363; Ind. Rul. (1929) Lah, 414. 

(4) 38 P L R219; 164 Ind. Oas. 639; AIR 1936 Lah. 
681; 9 R.L 152. 

(5) 37 P L R 623. 
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necessitated by the false plea raised by the 
respondent that he had not executed the 
balance in suit. Counsel for the petitioner 
relies on Mohammad Mahmud Khan v. 
Munshi Ram (5), and urges that in any 
circumstances even if costs were wrongly 
awarded, the laches of the respondent 
disentitled him to the. amendment of the 
decree under 8, 152, Civil P. O., at such alate 
stage and I agree with him. I accordingly 
allow this petition and set aside the crder of 
the Court below reducing the amount of costs 
“ to Re. 44-12-0, in other words, the defende 
dant will be liable to pay Rs. 71-12-0 as 
costs. There will be no order as to costs of 
this petition. 
S. Petition allowed, 


— mn 


NAGPUR HIGH COURT 
Civil Revision Appplication No. 121 of 1939 
April 1, 1940 
PURANIK, J. 
AMRIT WAMAN DALAL— 
PLAINTIFE— APPLIOANT 


versus 
MAHADEO LAXMINARAYAN SHRAOGI 
AND OTHERS— OrPosits Party 

. Contract Act (IX of 1872), 8. 69—Mortgagee ob- 
taining possession under compromise decrees in mort- 
gage suit—Payment by mortgagee of land revenue 
defaulied by morigagor during period he was in pos- 
seasion—If entitled to reimbursement under s. 69. 

A person is entitled to invoke s. 69 of the Contract 
Act if he was interested in making the payment 
notwithstanding that he was also legally liable to 


ay. 

A Where, therefore, a mortgagee who has obtained 
possession of the mortgaged land under a compro- 
mise decree inthe mortgage suit, pays off arrears 
of Jand revenne defaulted by the mortgagor when 
he was in possession, to save the land from being 
sold in realization ofthose arrears, he is entitled to 
recover the same from the mortgagor under s. 69 of 
the Contract Act although he wag also liable to 
pay the arrears, as the mortgagor is the person 
primarily liable to pay theland revenue under the 
Berar Land Revenue Oode. 178 Ind. Oas. 485 (1), 
relied on. 


©. R. App. of the decree ofthe Court 


of the Small Causes, Malkapur, dated 
January 17, 1939. 


Mr. W. B, Pendharkar, for the Appli- 
cant. . 

Mr. A. L. Hale with Mr. V. K. 
Rajwade, for the Opposite Party. 

Order.—The plaintif sued on a mori- 
gage, . dated May 13, 1918 and obtained a 
decree onits basis by compromise. Later 
on, however, it was found that there were 
arrears of land revenue. for 1931-32 and 
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1932-33 payable in respect of tke field 
that was. given to tke plaintiff by campro- 
mise and the Revenue Officer took Steps 
to put the property to sale for realisation 
of the land revenue andthe plaintiff de- 
pcsited Rs. 124-96 to avoid the sale and 
instituted the present suit against the 
defendants who were in possession for the 
years 1931-32 and 1932-33 for recovery 
ofthe amount alleging that it was pric 
marily the duty of the defendants to pay 
this revenue to Govt, and as they failed 
to pay the same the plaintiff was called 
upon to pay and the plaintiff was therefore, 
entitled to be reimbursed. The lower 
Court dismissed the suit holding that tke 
plaintiff was not entitled to re-imburse- 
ment and thats. 69 of the Contract Act 
did not apply tothe facts of the present 
case. Section 69 of the Contract Act reads 
as under : 

“A person who is interested in the payment of 
money which anotheris bound by law to pay, and 


who therefore pays itis entitled to be reimbursed 
by the other.” 


The question therefore is as to whether 
the plaintiff isa person who is interested 
in the payment of the money which 
another, meaning the defendants, is bound 
by law to pay and therefore entitled to 
reimbursement. In a recent decision re- 
ported in Mst, Mula Bai v. Balakdas (1). 
Niyogi, J. laid down that a person is 
entitled to invoke s, 69 of the Indian 
Contract Act if he was interested in 
making the payment notwithstanding that 
he was also legally liable to pay. He 
therefore steted with reference to the facta. 
of that case namely, that a mortgagee of. 
malik makbuza land, who has obtained 
possession thereof as a purchaser in ex- 
ecution of his mortgage decreeis entitled 
to sue his mortgagor under s. 69 of the 
Act for the amount paid by him to save. 
the land from being sold in execution ofa 
decree for arrears of revenue of the land 
even though he was also liable to pay the. 
amount asthe arrears of revenue were a 
charge on the land subject to which it 
was purchased by him. This case was 


not noticed by the lower Court which bas.. - 


decided the case in dispute. Under the 
Berar Land Revenue Act, s. 131, the land. 
revenue assessed on Any land shall be the 
first charge on that land and on the crops, 
rents and profits thereof. Under s. 132, 
al. 1, it is stated that the following persons. 
shall be primarily liable for the payment 


(1) IL R (1939) Nag, 246; 178 Ind. Cas, 485; AT 
R 1988 Nag. 459; 11. RN 232. © - i 
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of land revenue assessed on a holding ; 

(@) in an occupant’s holding, the occus 
pant thereof (b) ina holding consisting of 
alienated land, the superior holder thereof 
and his co-sharers, (c) in a holding consis» 
ting ofland leased from the Orown the 
lessee thereof, 

Section 133 of the Land Revenue Act 
lays down that in case of default by any 
person who is primarily liable under s. 132 
the land revenue, including the arrears, 
shall be recoverable from any person in 
possession of the land: provided that such 
person shall be entitled to credit for the 
amount recovered from him in account 
with the person who is primarily liable. 
Under s. 135. arrear and defaulter are 
defined as under : 

“Any land revenue due and not paid on or 
before the prescribed date becomes therefrom an 
arrear, and the person responsible for it, whether 


under the provisions of s, 132 or of any other section 
become defaulters,”” 


Reading these sections together it could 
not be disputed that the defendants in the 
case who were in possession of the holding 
and were the occupants thereof in the 
years for which arrears remained unpaid 
were the persons who were primarily liable 
for the land revenue and were defauiters 
within the meaning ofs.125 of the Land 
Revenue Act, Unders. 141 of the Berar 
Land Revenue Act the Deputy Commis- 
sioner may recover an arrear of land 
revenue by any one or more of the follow- 
ing processes viz., | 

(a) by service of a written notice of 
demand on the defaulter ; 

(b) by attachment and sale of the 
defaulter’s movable property ; 

(e) by attachment and sale of the hold- 
ing on which the arrear is due ; 

(d) in the case of an arrear recoverable 
as an arrear of land revenue, by attach- 
ment and sale of the defaulter’s immovable 
property ; 

(f) in the case of alienated holdings cone 
sisting of entire villages or shares of 
villages, by attaching and taking such 
holding under management. 

All these provisions very clearly show 
that attachment and sale of the holding 
on which the arrear is due is not the only 
process which the Deputy Commissioner 
may resort to, but he is entitled to attach 
and sell the defaulter’s movable and im- 
movable property, viz, any property other 
than the defaulter’s holding, The pro- 
visions of the Berar Land Revenue Act 
are toavery large extent practically the 
. game which are to be seen in the Central 
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Provinces Land Revenue Act. Niyogi, J., 
in Mst. Mulabai v. Balak Das (1) was 
dealing with a case to which the provisions 
of O. P. Land Revenue Act applied and while 
speaking of these provisions he came to the 
conclusion that a mortgagee who has fore: 
closed and is in possession of the foreclosed 
property but is required to pay land revenue 
which his mortgagor defaulted when he 
was in possession is entitled to recover 
the same fromthe mortgagor under s, 69 
ofthe Contract Act. He remarked that 
the mortgagee is liable to pay the arrears 
of land revenue but that does not exempt 
the mortgagor from the obligation to pay 
for the period during which he enjoyed the 
profits ofthe land. The liability of the 
defaulting holder of the land as stated by 
Niyogi, J, is more comprehensive, An 
arrear payable to Govt. is recoverable . 
by arrest and detention of the defaulter or 
his imprisonment in civil jail or by 
attachment and sale of his movable pro- 
perty and the remedies against the de- 
faulter are not restricted merely to selling 
the land in respect of which arrear has 
acerued and simply because the mortgages 
who has paid off the arrear inorder to save 
his property the mortgagor who was really 
personally bound to. pay is not absolved. 
Section 65 (6) of the T. P. Act also lays 
on the mortgagor the duty of paying all 
public charges accruing due in respect of 
the property anditis the mortgagor who 
is primarily liable and bound to pay the 
arrear. It must therefore be held that this 
is a case in which the defendants who were 
in possession during the years for which 
arrears were realised were the persons 
bound by law to pay and the payment has 
been made by the plaintiff who was a 
person who was interested in the payment 
of money which ths defendants were bound 
to pay. Under the circumstances I see 
absolutely no reason why the plaintiff 
should not be entitled to claim reimburse- 
ment from the defendants. The Oourt 
below has lost sight of the provisions of 
s, 141 ofthe Berar Land Revenus Act 
and had reasoned that as thea defendants 
had ceased to bethe owners of the field 
in dispute and as the plaintiff is the 
present owner of the field it was the 
plaintiff who was bound to pay land revenue 
which he has paid and the defendants had 
no interest whatsoever in making that pay- 
ment. It was argued by the Uourt below 
that the plaintif has paid this land revenue 
to save hisland and in his own interest 
and not inthe interest of the defendants. 


596 


No dcubt the plaintiff paid the land re- 
venue to savehis own land but he had to 
pay this land revenue for years, profits 
whereof have been appropriated by the 
defendants and for this there was a primary 
liability on the defendants to pay the land 
revenue. The defendants having derived 
the benefit from the land in the years 
for which arrears were due could not 
. escape tke liability merely because the 
Collector chooses to realise the land 
revenue by attachment and feale of the 
holding and nct by resorting to other per- 
sonal remedies against the defaulters. I 
am clearly of opinion that this is a case 
in which the plaintiff is entitled to recover 
pon the defendants the arrears paid by 

im. 

The decisicn of the Court below on the 
preliminary pointis thus not according to 
law and is set aside and the case is remand- 
ed for a fresh decision according to law. 
The application for revision succeeds with 
costs. Pleader’s fea Re, 10. 


8. Application allowed. 





CALCUTTA HIGH COURT 
Civil Rule No. 78 of 1940 
April 16, 1940 
B. K. MUR HERJEA AND MCHAMMAD AKRAM, JJ, 
ISWAR CHANDRA SAHA AND aNOTHER— 
PETITIONERS 
VETEUS 
OHULO GARO AND OTHERS — 
OPPosITE PARTY. 
Jurisdiction—Pecuniary~Valuation is not to be 
made according to artificial rules under provisions 
of Court Fees Act (VII of 1870), — i 
For the purpose of determining jurisdiction the 
valuation has to be made according to the market 
value of the subject-matter of the suit under the 
Suits Valuation Act and not according to the arti- 
ficial rules under the provisions of the Court Fees 
Act, 


O. Rule from the order of the Third Court 
Ste Mymensingh, dated September 
26, 1939. 


Messrs, Jatindra Nath Sanyal and Sibae 
kali Bagchi, for the Petitioners. 


Mohammad Akram, J.—This rule is 
directed against an order of the Third Sub- 
ordinate Judge of Mymensingh affirming on 
appeal the order of the Second Munsif of 
Mymensingh (sadar) returning the plaint of 
the petitioners under O, VII, r. 10, Civil 
P. C on the ground that the Court had no 
pecuniary juriediction to entertain it. The 
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suit was for declaration of title and recovery 
of possession of certain lands and for mesne 
profits. The plaint stated inter alia that 
the net profit from the land was Rs, 350-1496 
per year but that the market value of the 
land was only about Rs, 1,200; the claim for 
mesne profits was made at Rs, 1,000 and the 
total valuation of the suit was thus laid at 
Rs, 2,200. The defendants filed a written 
statement contesting the suit and took the 
plea inter alia that the lands were much 
under-valued and that the court-fee paid 
was also insufficient. Issue No. 1 framed in 
the suit was as follows: 

“Has the suit been properly valued and stamped ? 
gine i Court pecuniary jurisdiction to try the 
sul 

This issue was taken up for trial first and 
upon a consideration of the evidence ad- 
duced the learned Munsif came to the con- 
clusion that the correct valuation of the 
disputed property was Rs. 6,000. In that 
view of the matter, he returned the plaint 
under O. VII, r. 10, Oivil P. C., to be pres 
sented to the proper Court as his own jurise 
diction did not extend beyond Rs. 3,500. 
Upon appeal by the plaintiffs the Subordi- 
nate Judge held that: 

“According to the estimate of net profits in the 


valuation statement the suit ought to have been 
valued at Rs. 5,250," 


and confirmed the order of the Munsif. 
Against that order the petitioners obtained 
the present rule. No one appears for the 
opposite party. It is now contended before 
us that the petitioners were entitled under 
s. 7, para. 5, cl. (a), Court Fees Act, to value 
the suit at the market value of the land 
which according to their estimate was warth 
Rs, 1,200 only. Looking at s. 7, para. 5, 
cl. (a) I find that it consists of two parts: 
under the first part, the valuation is to be 
according to the value of the subject-matter, 
that is, under the prescribed method of cal» 
culation at 15 times the net profit from the 
land in the year next before the date of 
presenting the plaint. Under the second 
part the valution is to be made by the 
Court if it has reason to think that the 
valuation given is wrong. In such a case 
the valuation is to be fixed at 15 times the 
next profit which the Oourt may assess or 
the market value of the land, whichever is 
lower. It seems to me therefore that so far 
as the petitioners are concerned, they have 
to value the subject-matter for the purposes 
of court-fee in the manner indicated in the 
first part of s. 7, para. 5, cl, (a), Court Fees 
Act. This however is a matter which relates 
to the sufficiency or otherwise of the court- 
fee. The question for consideration that is 
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now before us is whether the Munsif has 
jurisdiction to try the suit, For the purpose 
of*determining jurisdiction the valuation 
has to be made according to the market 
value of the subject-matter of the suit under 
the Suits Valuation Act and not according 
to the artificial rules under the provisions 
of the Court Fees Act. Both the Oourts 


below have come to the conclusion that the - 


market value of the lands in suit exceeds 
far beyond the pecuniary jurisdiction with 
which the learned Munsif is vested, The 
Court of Appeal below bas found the correct 
valuation of the suit lands to be Rs. 5,250. 
I see no valid reason to interfere with the 
order passed by the Court below. I accord» 
ingly discharge this Rule, There will be no 
order as to costs. 
B. K. Mukherjea, J.—I agree, 


D. Rule discharged. 
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LAHORE HIGH COURT 
Second Appeal No. 759 of 1939 
January 3, 1940 
Din Mogam™an, J, 
Mst. NANHI AND anotazR—DEFENDANTS 
—APPELLANTS 
versus 
BADLU, PLAINTIFF AND OTABRS— 
DEFENDANTEs—RESPONDENTS 

Cusiom (Punjab)—Ancestral Land—It must be 
traced back to common ancestor of parties—Evidence 
Act (I of 1872), ss. 32,90, 50—Pandah's bahis and 
prohit’s statement regarding relationship, when 
admtssible—Civil Procedure Code (Act V of 1903}, 
a. 100—Finding of fact on inadmissible eridence. 

Under the Customary Law, the word ‘“‘ancestral” 
carries a peculiar signification and even if the land 
be ancestral of the lust male holder, it cannot be 
held to be ancestral qua the party unless it is proved 
that the common ancestor of the parties had ever 
held it. Jowahir S ngh v. Dial Singh (1), Fakir v. 
Daulat (2), Jhanda Singh v, Gurmukh Singh (3), 
91 Ind. Cas, 455 (4), relied on. 

Pandah's bahis are admissible under s8. 32 (5) and 
(6) and s. 90 Evi. Act only if evidence is led to 
prove the identity, signature and handwriting of 
the writer. The mere fact that a bahi is old is no 
justification for admitting it either under's. 32 (5) 
and (6) or under s. 90. 173 Ind. Cas. 779 (5), relied 
on. 

Relationship can be established either under 
s. 32 (5) and (6) or under s. 50, Evi. Act, and unless 
a piece of evidence comes within the four corners of 
these provisions of law, it cannot be acted upon by 
any Court. A prohit’s statement aleo stands on the 
same footing, 

A finding of fact cannot be arrived at on in- 
admissible evidence and consequently ifa judgment 
of any High Court laid down that the evidence of 
a certain type and character was inadmissible the 
lower Court cannot ignore it merely on the ground 
that he was called upon to decide a question of fact 
only and for that no authority was necessary. 
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S. A, from the decree of the Additional 
District Judge, Hissar, dated February 25, 
1939. 


Messrs. V, C. Pandit and Prem Chand 
Pandit, for the Appellants. 


Mr, J. R. Agnihotri, for the Respondents 
(Plaintiff). 

Judgment,—The suit out of which this 
appeal has raisen was instituted by one 
Badlu against Mst. Nanki and Mst, Dhapan, 
who were described as the principal defene 
dants, and six other persons whose interest 
was said to be identical with that of the 
plaintiff. It was alleged in the plaint that 
the plaintiff as well as defendents Nos, 3 
to 8 were the collaterals of one Banti and 
that on the death of Bunti’s mother, who 
had succeeded to his estate, they wera 
entitled to succeed in preference to the 
two principal defendants who were Bunti’s 
sisters and thus not entitled to inherit their 
brother’s land. The contesting defendants 
resisted the suit on various grounds includ- 
ing among others that the plaintiff was 
not a collateral of Bunti and that the land 
was not ancestral qua him. The trial Oourt 
found both the issues in favour of the plain- 
tiff and decreed the suit. On appeal, the 
District Judge found that the land was 
not ancestral qua the plaintiff, inasmuch 
as it had not been established that it was 
ever occupied by the common ancestor of 
the parties, but all the same he treated the 
land as ancestral for the purposes of the 
suit. On the question of relationship, he 
relied both on the documentary and oral 
evidence led by the plaintiff and thus upe 
held the decree of the Court below, On 
the record as it stands, the decision of 
the District Judge cannot be maintained 
on either of the points referred to above. 
On the question, whether the land was 
ancestral or not, he erred in treating the 
land as ancestral in spite of his finding 
that it could not be traced back to the 
common ancestor of the parties. Under 
the Oustomary Law, the word “ancestral” 
carried a peculiar signification and even if 
the land be ancestral of the last male 
holder, it cannot be held to be ancestral qua 
the plaintiff, unless it is proved that the com- 
mon ancestor of the parties had ever held it. 
This is such an obvious proposition of law 
that it requires no authority to support it. If 
however, any authority is needed for the pro: 
position, reference may be made to Jowahir 
Singh v. Dial Singh, (1), Fakir v. Daulat \2); 


(1) 78 P R 1898. 
(2) 81 P R 1901. 
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Jhanda Singh v. Gurmukh Singh (3) and 
Ahmad Khan v. Channi Bibi (4) at p. 510. 

Similarly, the decision of the District 
Judge on the question of relationship is 
bad in law as it is based on inadmissible 
evidence. On this matter he bas relied on 
(a) Pandah’s bahi, (b) prohit’s statement 
and (c) the statements of oral witnesses 
who have deposed to the relationship of 
the plaintif with Bunti, So far as the 
Pandah's bahis are concerned, the quese 
tion was recently decided by a Division 
Bench of this Court in case re ported in 
Hazura Singh v. Mohindar Singh (5) I 
was a member of that Bench and I 
wrote the judgment mayself and explain- 
ed therein what circumstances such 
bahis could be admitted under sub ss. (5) 
and (6) of s. 32 and s. 90, Evi. Act. None of 
the conditions lsid down there was fulfilled 
in the case of the bahi relied on by the 
District Judge and it could not therefore 
be admitted in evidence in any circumstan- 
ces. The mere fact that a bahi is old is 
no justification for admitting it either under 
s. 32 (5) and (6) or under s. 80. Some 
judgments were brought to the notice of 
the District Judge but he failed to consider 
them on the ground thatona mere ques- 
tion of fact he needed no authorities. He 
should however, have relaized that although 
the point at issue was question of fact, a 
finding of fact bahi could not be arrived 
at on inadmissible evidence and consequently 
if a judgment of this Court or of any other 
High Court laid down that the evidence 
of a certain type had character was inadmis- 
sible, he could not ignore it merely on the 
ground that he was called upon to decide 
a question of fact only and for that no 
authority was necessary, 

The statement of the prohit as well as 
the oral statements of the witnesses who 
deposed to the relationship of the parties 
could also not be treated as evidence 
under the Evi. ‘Act inasmuch as the re- 
quirements that are laid down in the Act 
itself were not satisfied in the case of 
those statements. Under the existing law, 
relationship can be established either under 
8, 32 (5) and (6) or under s. 50, Evi. Act, and 
unless a piece of evidence comes within 
the four corners of these provisions of law, 
it cannot be acted upon by any Oourt, 
Under s. 32 (5) and (6), the statements of 

a 93 P R 1901, 

` (4) 6 L 502 (510); 91 Ind. Cas, 455; A I R 1925 PO 
267; 521 A 379; L R 6 A (PO) 190; 30 W N53; 
300W N 506; 50 M L J 637 (P O). 


(5) A I R 1937 Lah 599; 173 Ind. Oas., 779; 39 PL 
R 370; I L R (1937) Lah 732; 10 R L 485. 
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such persons only can be proved as are &peci~ 
fically enumerated there and it is cleey that 
the statement of the prohit or of the other 
witnesses of the plaintiff did not fall under 
that category. Under s. 50, Evi. Act, 
opinion derived from conduct alone can 
be established and none of the plaintifi’s 
witnesses could under the circumstances 
offer an opinion which was based on the 
conduct of the ancestors of the parties, inas- 
much as the persons to whose relationship 
they deposed had been nonexistent long 
before their birth. f 

The only reliable piece of evidence on 
the record was that derived from the reve- 
une records but, unfortunately for the plain- 
tif, none of the copies produced by him 
connected him or defendants Nos. 3 to 8 with 
Bunti or his ancestors in any manner. All 
the three branches had been mentioned 
in separate genealogical trees and there 
was no connecting link between them. 
This link was supplied by oral evidence 
or the evidence derived from the Pandah’s 
bahi and that evidence, as remarked above, 
was altogether inadmissible. It follows 
therefore that the plaintiff bore no relation- 
ship to Bunti and had thus no locus standi 
to sue, However defective the title of the 
principal defendants, he alone could oust 
them who had a better title. I accordingly 
allow this appeal, set aside the judgments 
and decrees of the Courts below and dismiss 
the plaintiff's suit with costs.throughovt. 


D. Appeal allowed. 


areal 


PATNA HIGH COURT 
Oriminal Revision No. 408 of 1940 
August 15, 1940 
DHAVLE, dJ. 
GOUKUL CHANDRA NANDI awp orsEes 
— PETITIONERS 


yesus 
SRIBODH OHANDRA BANERJI— 
Oprostts Party. 

Penal Code (Act XLV of 1860), ss, 143, 65—Im- 
prisonment in default of fine imposed under a. 143— 
Limit of—Criminal Procedure Code (Act V of 1898), 
8. 33, Provisos—Provisos, if extend period of imprison- 
ment which may be awarded under s. 65, Penal 
Code. 

Passing of a sentence pf two months’ rigorous 
imprisonment in default of payment of fine imposed 
for an offence under s. 143, I. P. O,, is illegal. 
Section 65 limits the imprisonment in default to 
amaximum of one-fourth of the period of six months 
fixed by s. 143. Provisosto s. 33, Oriminal P. O., 
do not extend such period. , 

The provisos to s. 33 of the Oriminal P. O., do not 
extent the period of imprisonment which raay be 


1940 


awarded under the provisions of s, 65 of theI, P., 0, 
The Empress of India v. Darba (1), relied on, 

Cr. R. from an order of the Magistrate 
2nd Class, Dalbhum, dated March 8, 1910. 
an appeal against which was confirmed by 
the Deputy Commissioner, Singhbhum, dated 
April 22, 1940, 


Mr, Sobhendu S. Sinha, for the Petitioners, 
r. K. K. Banerji, for the Opposite Party. 

Judgment.—The question raised in this 
case is the legality of the sentences of 
two months’ rigorous imprisonment passed 
upon the petitioners in default of paymant 
of fines of Rs. 50 each imposed upon them 
by a Second Olass Magistrate under 5. 143 
of the I.P. O. These sentences of imprison- 
ment in default exceed one-fourth of the 
maximum period of imprisonment that can be 
awarded under the section. As the offence 
was punishable with imprisonment as well as 
fine, 8.65 of the I, P. O. limited the autho- 
rity of the Magistrate as regards the 
imprisonment in defsult toa maximum of 
one-fourth of the period of six months fixed 
by s, 143. In his explanation the Magis» 
trate has referred to foot-note 1 to s. 33 of 
the Sohoni’s Criminal P.O. He takes that 
note “clearly” to say thet a Magistrate 
when passing a sentence of fine only may 
award in default imprisonment up to the 
limit of his power; but the note begins with 
the very significant words ‘Subject to s. 65 
I. P. O.” The provisos to s. 33 of the Orimi- 
nal P. O. do not extent the period of 
imprisonment which may be awarded under 
the provisions of 8.65 of the I. P.O. as 
was pointed out in The Empress of India v. 
Darba (1). 

The sentences of imprisonment in default 
were therefore clearly illegal, and the point 
is no longer disputed at the Bar. I am 
informed that the fines have, as a matter of 
fact, been paid but I have nevertheless 
thought it worth while to deal with the 
point so that the Magistrate may not fall into 
the same error again. 


8. Order accordingly, 


(1) 1 A 461; 2 Ind. Jur. 322 (F B). 
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LAHORE HIGH COURT 
Second Appeal No. 770 of 1939 
November 30, 1939 
Din MonammMan, dJ. 
Mst. GHULAM FATIMA—PLAINTIFF 
— APPELLANT 
VETSUS 
Mst. GOPAL DEVI AND anotagr— 
DEFENDANTS—RESPONDENTS 

Transfer of Property Act (IV of 1882), ss. 92, 78, 
41, 3—Hvery subsequent mortgagee paying off previous 
mortgagee succeeds to right of priority held by pres 
vious mortgigee — Neglect, determination of — Prior 
mortgagee held guilty of gross neglect and therefore 
postponed to subsequent mortgagee—Principle of 8. 41, 
applicability to mortgages — Amendment of s. 3 does 
not affect Punjab. 

The privilete conferred by s. 92, T. P. Act, is con- 
fined to the first person only who redeems the prior 
mortgage and itis not inherited by his successors- 
in-interest. Every subsequent mortgagee who pays off 
the previous mortgagee succeeds tothe entire rights 
possessed by his predecessor-in-interest and if those 
rights include a right of priority, he will be clothed 
with that right too. fp. 600, col. 2.) 

‘Neglect’ is apparently something different from 
fraud. Itmay include honest inadvertence, what to 
say of its being necessarily dishonest. ‘Neglect’ isto 
be determine i inevery case on its own facts and no 
precedent can serve as a safe guide in thia matter: [p. 
601, col. 13 

Held, on facts that the neglect which induced the 
subsequent mortgagees to deal with the mortgagor 
was evidently gross and consequently on the principle 
enunciated ing. 78, T. P. Act, the subsequent mort- 
gagee was legally entitled to ignore the prior mort- 
gage. [ibid.] 

The principle of s.41, T. P. Act, applies to mort- 
gages. 157 Ind. Cas. 92 (12) and 166 Ind. Oas. 147 (13), 
relied on. [ibtd.] 

Since T., P, Act, is not in force in the Punjab s. 3, 
T. P. Act, as amended does not affect this province 
and consequently the state of affairs as existed prior 
to 1929 continuesto hold good in this province. [p. 
602. col. 1.] 

Of the two innocent persons, if the law has to make 
its choice as whom to penalize, the law will choose 
the person whose indiscretion has enabled the fraud. 
Similarly, of the two innocent persons the law favours 
him who is in possession. Henderson & Co. v. 
Williams (14), 53 Ind. Oas, 379 (15) and 97 Ind. Cas. 
90 (17), relied on. [p. 601, col. 2; p. 602, col. 1.) 

Mr. Barkat Ali, from the Appellant. 

Mr. Achhru Ram, for Respondent No. 1. 

Judgment.—The facts bearing on the 
questions of law involved in this case are 
these. Haji Mohammad Abdullah purchased 
a house No, 3491 situate in Sheranwala Gate 
from Allah Bakhsh on June 24, 1909 (Ex. 
P-1). On May 21, 1920, Haji Mohammad 
Abdullah deposited the. title deeds of this 
house with the Punjab National Bank in aa 
over-draft account. On April 1, 1926 he 
mortgaged this house. to Mst. Gopal Devi 
by way of collateral security for the loans 
advanced by her to Mst. Khurshaid Begam, 
a daughter of Haji Mohammad Abdullah 
(Ex, D-1) Oa Dacember 13, 1928, ` Haji 

. 


e 
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Mohammad Abdullah mortgaged the same 
house to Mr. Cooper with possession for 
Rs. 6,000 and authorised the mortgagee to 
redeem the previous mortgage of the 
Punjab National Bank (Ex. P-2). Mr. Cooper 
consequently paid Rs. 3,000 odd to the 
Bank and secured the title deeds which had 
been deposited with it. In that deed it was 
expressly mentioned that the only encum- 
brance on the house was that of the Punjab 
National Bank. On March 21, 1931, Haji 
Mohammad Abdullah mortgaged this house 
to Mst. Sardar Begum with possession for 
Rs. 1,500 (Ex. P-3) and on the same day 
Mst. Sardar Begum paid off Mr. Cooper and 
obteined the title deeds of the house from 
him. On May 25, 1932, this house was once 
more mortgaged to Mst. Ghulam Fatima, the 
present appellant, for Rs. 2.000 of which 
Rs, 50 had already been paid Rs. 1,500 were 
to be paid to the previcus mortgagee and 
Rs. 450 were paid in cash before the Sube 
Registrar (Ex. P-7). Mst. Sardar Begum 
was paid off on May 30, 1932, (Ex, P-2-A); 
On January 3, 1934, Mst. Ghulam Fatima 
obtained a mortgage decree against Haji 
Mohammad Abdullah and on May 16, 1935, 
the house was sold in execution of the decree 
and purchased by Mst. Ghulam Fatima her- 
self, In the meantime, on March 23, 1933, 
Mst. Gopal Devi had obtained a final decree 
on the foot of her own mortgage and after 
the sale had been effected in favour of Mst. 
Ghulam Fatima, started execution proceed» 
ings therein asking for the attachment of 
the same house. On October 21, 1937, Mst. 
Ghulam Fatima instituted the present suit 
for a declaration that the house in suit was 
not liable to attachment and sale in the 
execution of Mst. Gopal Devi's decree. Mst. 
Gopal Devi resisted this suit on various 
grounds and it was ultimately decreed 
against her on July 25, 1938, On April 3, 
1839, the Additional District Judge accepte 
ed Mst. Gopal Devi’s appeal from that order. 
Hence this appeal. 

Counsel for the appellant has urged (a) 
that Mst. Ghulam Fatima was subrogated to 
the rights of the Punjab National Bank and 
inasmuch as the mortgage in favour of the 
Bank was prior to the mortgage in favour 
of Mst. Gopal Devi, Mst. Ghulam Fatma’s 
mortgage was not affected in the least by 
Mst. Gopal Devis mortgage, (b) that Mst. 
Gopal Devi was guilty of gross neglect and 
on that basis she, in spite of being a prior 
mortgagee, was liable to be postponed to 
the subsequent mortgagee, (c) that on the 
basis of the principle enunciated in s. 41, 
T. P. -Act, Mst. Ghulam Fatima who had 
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acted in good faith could not be touched, 
and (d) that the maxim of law, that ia ad- 
judicating upon the relative claims of two 
innocent persons or two equally guilty per- 
sons, the law favours the persons in 
possession and penalizes the person whose 
indiscretion enables the fraud applies 
to this case. These points will be discussed 
in the order in which they are stated abeve. 
The principle of subrogation is explained 
in s. 92, T. P. Act, which provides that the 
-persons referred to in s. 91, who include sub- 
sequent mortgagees, have on redeeming the 
property subject to the mortgage the same 
rights as the mortgagee whose mortgage they 
redeem. In the present case it is contended 
on behalf of the appellant that Mr. Oooper 
stepped into the shoes of the Punjab Natione 
al Bank when he redeemed the mortgage 
in favour of the Bank, that Mst. Sardar 
Begum on redeeming Mr. Oooper’s mort 
gage stepped into his shoes, that Mst. Ghu- 
lam Fatima in redeeming Mst. Sardar 
Begum’s mortgage stepped into her shoes 
and that inasmuch as Mr, Cooper had been 
clothed with priority on the principle of 
subrogation, Mst. Sardar Begum succeeded 
to all his rights on subrogation and so did 
Mst. Ghulam Fatima on redeeming Mst, Sar- 
dar Begum’s mortgage. Reliance has been 
placed in this connexion on Gokal Dasa 
Gopal Dass v. Puran Mal Premsukhdas (1) 
Mamillapalli Kotappav. Pamidipati Rage 
havayya (2) and Karamchand v. Ramsingh 
(3) atp.161. The principle enunciated in 
these judgments is not disputed by Counsel 
for the respondent but he urges that the pri» 
vilege conferred by s. 92 is confined to the 
first person only who redeems the prior 
mortgage and that it is not inherited by 
his successors-in-interest. He however, has 
not been able to cite any authority in support 
of this propositicn and ordinarily this pro- 
position does not appear to be sound. Every 
subsequent mortgagee who pays off the 
previous mortgagee succeeds to the entire 
rights possessed by his predecessor-in-inte- 
rest and if those rights include a right of 
priority, he will be clothed with that right 
I accordingly have no hesitation in 
holding that when Mst. Ghulam Fatima paid 
off Mst, Sardar Begum, she inherited all the 
rights and privileges which Mst. Sardar 
Begum enjoyed and as she had succeeded 


a 10 O 1035; 11 I A 126; 4 Sar. 543; 8 Ind. Jur. 396 


). 
(2) 50M 626; 102 Ind. Cas, 316; A I R 1927 Mad. 631; 
52 M L J 532; 26 L W 501. 

(3)I LL R (1938) Lah. 155 (161); 174 Ind. Oas. 226; 
Hone R 1937 Lah. 665; 39 P’ L R899; JOR L 
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to the rights and interests of Mr, Cooper, 
who admittedly had stepped into the shoes 
of tHe Punjab National Bank, Mst. Ghulam 
Fatima obtained priority over Mst. Gopal 
Devi in that manner, A decision on this 
point is sufficient to dispose of the appeal 
but. as I am inclined to grant a certificate 
under cl, 10, Letters Patent, of this Oourt, 
T propose to decide all the questions involved 
in the case in view of their importance. The 
Principle involved in the plea based on 
gross neglect is contained in s. 78, T. P. Act, 
which lays down that 

“where, through... . gross neglect of a prior mort- 
gagee, another person had been induced to advance 
money on the security of the mortgaged property, 
the prior mortgagee shall be postponed to the 
subsequent mortgagee.” 

It is urged by Counsel for the appellant 
that Mst. Gopal Devi neither took possession 
of the title deeds nor of the property mort- 
gaged to her and thus allowed the mortgae 
gor to deal with the property in any manner 
he liked. This, it is urged, was a gross neg- 
lect on her part entitling all persons dealing 
with the mortgagor subsequently to priority 
over her. Reference in this connexion has 
been made to Lloyds Bank Lid, v. P. E. 
Guzdar & Co., (4) at p. 879-80, &83 and 
885 Cowasji Jehangir & Co., va Tyabali 
Mandviwalla (5), at p. 183 Nanda Lal 
v. Abdul Aziz (6) and Samarapuri Chetti, 
v. Thangavrelu Chetti (7). As against these, 
Counsel for the respondent relied on Man- 
indra Chandra Nandi v. Troyluckho Nath 
(8) at p, 753. Rangaswami Naiken v. Anna- 
malai Mudah (9). A.L.R.M. Chettiar Firm 
v. L. P. R. Chettiar Firm, 98 Ind. Oas. 19 
(10) and Bank of Chettinad Ltd. v. Ma Ba Lo 
(11). In Manindra Chandra Nandi v. Troye 
luckho. Nath (8). Jenkins, J. relied on cer- 
tain-English decisions and held that neglect 
as contemplated in s. 78, T, P. Act, involves 
an element of fraud and unless such neglect 
is proved, s. 78, does not come into opera- 
tion, This judgment was, however, criticised 
in Nanda Lal v. Abdul Aziz (6) and Lloyds 
Bank Lid., v. P. E. Guzdar & Co., (4) and if 
I may say, with all respect, rightly so. As exe 


(4) 56 O 868 (879-885); 121 Ind. Gas, 625: AIR 1930 
Cal, 29; Ind. Rul, (1930) Cal, 129, 
(5)A TR 1028Sind 179 (183); 112 Ind. Oas, 722; 23 S 


LR 9. 
5389) 43 O 1052; 34 Ind. Oas.. 115; A I R 1916 Oal. 


(7) ALR 1938 Mad. 87; 176 Ind. Cas. 757; (1937) M 
WN 1024:11 RM 161; 46 L W 778. 
(8) 2 OWN 750 (753), 
(9) 31 M 7; 17 M L J 499, 
os 98 Ind. Cas, 19; A I R 1926 Rang. 195; 4 R 
è 


(il) AIR 1936 Rang. 152; 163 Ind. Oas. 645; 14 R 
494; 9 R Rang. 39. 
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plained by Page, J., in Lloyds Bank Ltd, v. P. 
E. Guzdar & Co., (4). English decisions might 
authorize the interpretation of ‘neglect’ 
in that limited manner, but Indian decisions 
do not justify that course. ‘Neglect’ is ape 
parently something different from fraud. It 
may include honest inadvertence, what to: 
say of its being necessarily dishonest. Rang- 
aswami Naiken v. Annamalai Mudalt (9) 
proceeded on the basis that there was a 
practice in vogue in that province that title 
deeds were never made over tothe mort- 
gagee. A. L. R. Chettiar Firm v. L. P. R. 
Chettiar Firm 98 Ind Oas. 19 (10) and Bank 
of Chettinad Ltd. v. Ma Ba Lo (11) are also 
distinguishable on one ground or another. 

‘Neglect’ is to be determined in every 
case on its own facts and no precedent can 
serve as a safe guide in this matter. In the 
present case in all mortgages effected sube 
sequent to the mortgage in favour of Mst. 
Gopal Devi, it had been expressly mentioned 
by Mohammad Abdullah that the house was 
free from encumbrance, Further, to every 
mortgage the tithe deeds were deliversed 
along with possession. These circumstances 
were enough for any person to be assured 
of the validity of the title of his alienor as 
well as of the genuineness of the assurances 
given by him, Had Mst. Gopal Devi not 
conducted herselfin that incautious or in» 
discreet manner in which she did in allowing 
Haji Mohammad Abdullah to retain the title 
deeds in his possession as well as the house, 
the subsequent mortgagees would not have 
been deceived as to the true state of affairs, 
This neglect which induced the subsequent 
mortgagees to deal with Haji Mohammad 
Abdullah was, in my view, evidently gross 
and consequently on the principle enuacia- 
ted ins. 78, T. P. Act, Mst. Ghulam Fatima 
is legally entitled to ignore Mst. Gopal 
Devi's mortgage. 

That the principle of 5.41, T. P. Act, 
applies to mortgages is clear from the two 
judgments of this Court reportedin D. A. Vv. 
College Registered Society, Lahore v. Umrao 
Singh (12) and Arur Singh v. Santi (13) I 
need not however dwell on this matter at 
any length as it is of very Minor importance 
in the decision of this case. The legal 
maxim relied upon by the appellant no 
doubt prevails, Of the two innocent persons, 
even of Mst. Gopal Devi be treated as inno- 
cent in spite of her indiscretion ifthe law 
has to make its choice as whom to penalize, 


(12) A I R 1935 Lah. 410; 157 Ind. Cas, 92; 37 P LR 
168; 8 R L 84. 

(13) A I R 1936 Lah, 405; 166 Ind, Oas. 147; 38 PLR 
1097; 9 R L 344, 
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the law will choose the persons whose indis- 
«cretion has enabled the fraud. See Hender- 
son & Co., v. Williams (14) at p. 529 and 
Palaniveluppa Goundan v. Nachappa Goune 
-dan 53 Ind. Oas. 879 (15) at p. 381. 
‘Similarly, of the two innocent persons the 
law favours him who is in possession. Ooun- 
sel for the respondent urges in this con- 
nexion that even Mst. Ghulam Fatima was 
-not free from blame inasmuch as it was her 
-duty to have looked into the registration 
records to find out whether the property had 
-already been mortgaged or not. Reliance is 
placed on 5.3, T, P. Act, as amended in 1929, 
but as remarked in D, A. V. College Regis- 
‘tered Society, Lahore v. Umrao Singh (12) the 
amendment does not affect this province 
and consequently the state of affairs as ex- 
isted prior to 1929 continues to hold good 
in this province. Previously, as held in 
‘Tilakdhari v. Khedan {16) registration did 
not amount to notice. But even if for the 
‘sake of argument it be held that Mst. Ghulam 
Fatima was also to blame in this matter, 
-again the principal of law, that where each 
party is equally in fault the law favours him 
who is actually in possession, comes to her 
‘Tescue: see Mewa Ram v. Ram Gopal (17) at 
(pp. 759-60). 

From whatever point of view, therefore, 
‘the case is looked at, it is evident that the 
-decree of the Additional District Judge 
proceeded on erroneous grounds, I accord- 
ingly allow the appeal, set aside the judg- 
‘ment and decree of the Additional District 
Judge and decree Mst, Ghulam Fatima’s 
‘suit with costs throughout. If Mst. Gopal 
Devi chooses to file a Letters Patent appeal 
-against this order, I shall be willing to 
grant her the necessary certificate. 

D, Appeal allowed, 

(14) (1895)1 Q B 521 (529); 14 R 375; 72 LT 98;43 W 
-R 274; 64 LJ Q B 308, 

(15) 53 Ind. Oas. 379 (381); A I R 1919 Mad. 247. 

(16) 48 O 1; 57 Ind, Oas, 465; A IR 1921 PO 112; 47 
IA 239; 39M LJ 243 


(17) 48 A735 (729-60); 97 Ind. Oas. 90; AIR 1926 
All, 591; 24 A LJ 177. 
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February 7, 1940 
Bravmont, O. J. AND San, J. 
BHAGWANDAS PURSHOTTAMDAS 
KAPADIA—Puaintirs—APPLloaNt 


versus 
‘CHUNILAL DAHYABHAI—Dgranpant— 
OproNENT 
Native Share and Steckbrokere Association Rules and 


BHAGWANDAS PURSHOTTAMDAS v. CRUNILAL DAHYABHAT (BOM,) 


198010 
e 
Regulations, r. 297—Making-up price cannot be altered 
in respect of any particular broker. e 


-Although the Board of Directors may alter, under 
exceptional circumstances the making-up price, there 
is nothing in the Native Share and Stockbrokers 
Association Rules to justify them in altering the 
making-up price in respect of one broker's transac- 
tions, and not in respect of the transactions of other 
brokers. The making-up price is settled for the 
whole market, and if it is to be altered, it must be 
altered for the whole market andnot in respecteof any 
particular broker. 


O. R. App. against the order passed by the 
Sm. O, 0., Bombay. 


Mr. J. C. Shah, for the Applicant. 
Mr. B. G. Padhye for Mr. V, R. Laud, for 
the Opponent. 


Beaumont, C. J.—This is an applica- 
tion in revision against a decision of the 
full Court of the Small Cause Gourt which 
reversed the decision of the trial Judge. 
The plaintiff is a broker and a member 
of the Native Share and Stockbrokers Asso- 
ciation. In November 1937, the plaintiff pur- 
chased on behalf of the defendant No 50 
ordinary shares of the Tata Iron and Steel 
Oo, Ltd., the price being approximately 
Rs. 350. Nothing turns on the exact price. 
The purchase was made for December vaida. 
By Demcempber the shares had fallen heavily 
in value, and the primary obligation of the 
client was to take up and pay for the shares 
which he had bought through his broker 
and the broker would have to carry the 
transaction through on the Exchange. If 
the client did not desire to pay for the 
shares, he could, of course close the trans» 
action by selling the shares at the December 
price and paying the difference to his 
broker, He however, wanted to carry’ the 
shares over through a different broker and 
therefore entered into a havala transaction 
with another broker called Rajaballi. 

Rule 171 of the Rules and Regulations 
of the Native Share and Stockbrokers 
Association deals with havala transactions 
and provides that they may be carried 
through by members on behalf of a consti- 
tuent at a rate agreed by initialling the 
relevant entries in their books, but inthe 
absence of any havala price confirmed and 
inilialled in the books the official making-up 
price is to be binding on both members. 
Then under suber,, (e) ofr. 171, which was 
amended in June 1933, where 4 member 
accepts a havala on behalf of his cone 
stituent, itis to be at the risk of the con» 
stituent whois to be deemed to indemnify 
the member accepiing the havala against 
any loss suffered by him by reason of his 
having accepted the havala. Now, as I under- 
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stand it, what a havala amounts to is that 
there is g notional sale and repurchase of 
shares’ for a fresh account, and the new 
broker is deemed to have purchased the 
shares for the fresh account on behalf of the 
constituent, and the price at which he is 
deemed to have purchased them is the official 
making-up price. That has to be fixed 
under, r. 296, which provides : 

“(a) The Secretary with the concurrence of the 
members of the Board of Directors present at the 
time shall fix a making-up price of all securities 
cleared through the clearing house by teking the 
actual market price at the closing of business on 
the business day immediately preceding the pay 


ay. 

G) On the morning of pay day all unsettled 
bargains in such securities shail be brought down 
and temporarily adjusted with such making-up price,” 

Now, in this case the price was fixed, 
provisionally at any rate, under r. 296 on 
December 9, andthe pay day was to be 
December 15, though there is power under 
r. 324 for the Board of Directors to alter 
the pay day in special circumstances. The 
price provisionally fixed by the Directors 
was Rs, 267 for Tata ordinary shares, and 
that meant a lossto the client in respect 
of the transaction for purchase carried 
through by the plaintiff of Rs. 4,000 odd, 
and no question arises that the client was 
bound to pay Rs. 4,000 odd to the plaintiff, 


who was his broker, and that sum has 


been. paid,. But 1, 297 enables the Board 
of Directors under exceptional circumstances 
to alter the making-up price. The actual 
terms of the Rule are: 

“The Board of Directors may under exceptional 
circumstances which shall be fully set out in the 
minutes of the said Board, alter a making-up price 
which has been fixed. When the making-up price 
is so altered, all accounts shall be re-adjusted and 
payment shall be made or received atthe altered 
price. 

The Board of Directors did alter ‘the 
price in respect of Rajaballi’s transactions 
by reducing the price to Rs. 257, and the 
plaintiff was called upon to pay, and did 
pay through the clearing house, another 
Rs. 500 representing the additional loss due 
to the reduction in the making-up price 
from Rs. 207 to Rs. 257, and it is for that 
Rs. 500 that he is suing in the present 
suit. The trial Judge decreed the claim, 
but the full Court reversed his decision 
and dismissed the plaintiff's claim on the 
ground that the pay-out day was on Decem- 
ber 15, and the Committee could not after 
that day alter the making-up price under r. 
297. [am not altogether satisfied that that is 
a correct view of the matter, because, 
according to the evidence of Mr. Shroff, 
the Chairman of the Association, I am inclin- 
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ed to think that there was a later pay 
out day fixed some time before December 
18, under r. 324, though his evidence is not 
very clear on the subject. What he says 
in respect of the alteration of price is: 
“As far as the banks were concerned we did not 
alter the price for December settlement. We paid 
at the rate of Ra. 267 to the banks. So far as 
Rajaballi’s shares were concerned as he had failed 
we altered the rate to Rs, 257. We did not alter 
in the case of others as we had received full pay- 
ment. Rate is altered if a member fails and all 
parties concerned with that member have to make 
re-adjustment at that altered rate. The alteration 
has to be made before the pay-out day. I do not re- 
member the pay-out day of December settlement,” 


So that Mr. Shroff admits that the alte- 
ration must be made before the pay-out 
day, and that seems obvious. The Directors 
could hardly alter the ratein respect of a 
transaction which had boen completed. But 
I rather gather from Mr. Shroff, though he 
does not remember the exact date, that the 
pay-out day in respect of Rajaballi’s trans- 
actions was postponed. But a more serious 
difficulty in the way of the plaintiff seems 
to me to be that, although the Board of 
Directors may alter under excsptional cir- 
cumstances the making-up price, there is 
nothing in the rules to justify them in 


_altering the making-up price in respect of 


one broker's transactions, and notin rese 
pect of the transactions of other brokers. 
The making-up price is settled for the 
whole market, and if it is to be altered, 
it must be altered in my opinion, for the 
whole market. If there is to be power to 
alter the making-up price in respect of a 
Particular broker, that power must be con» 
ferred very clearly by the rules, and I 
can find no such power. 


The whole question in this case turns 
upon whether the alteration in the price was 
validly made, If it was, then the plain- 
tiff was bound to pay the difference arising 
from the alteration tothe Exchange, and 
he is entitled to be indemnified by his con- 
stituent, Butif the alteration of the price 
was invalid, then the plaintiff was entitled 
to refuse to pay the amount, and if he 
paid something which he was not bound 
to pay, his constituent is not bound to 
indemnify him. In my opinion, there was 
no power in the Oommittee to alter the 
making-up price in respect of Rajaballi's 
transactions. That being so, the additional 
loss is nct one for which the constituent 
is liable, and if the broker has paid it, 
that is not a matter which concerns the 
constituent. I think therefore that the 
decision of the full Court was right, and 
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the application must be dismissed with 
costs. 


Sen, J.—I agree, 
D. Application dismissed. 





ALLAHABAD HIGH COURT 

Execution Second Appeal No. 229 of 1938 

April 9, 1940 
BrAUND, J. 
JAINTI PRASAD—DxokeE-HoLpER— 
APPELLANT. 
TETSUS 
NANAK CHAND—JUDGMENT-DEBTOR— 
RESPONDENT 

Civil Procedure Code (Act V of 1908), O. XXI, r. 2, 
s. 100—Application by judgment-debtor for recording 
satisfaction—Procedure—True construction of receipt 
ia question of law—Lower Court admitting evidence 
which ought not to have been admitted — High Court, 
if can cometo a conclusion which it thinks to be 
right. 

The normal procedure for the judgment-debtor to 
apply for recording satisfaction is only upon default 
being made by the decree-holder under para. (b, 
r. 2, O. XXI, Civil P. O. 

It is true that the question whether or not the money 
was paid is a question of fact. Also, ina sense, it is 
a question of fact whether it was paid in satisfaction 
of the debt or not. But the true construction of the 
receipt, upon which the whole matter depends, is not 
a question of fact, but is a question of law. 

In acase, in which evidence has been admitted 
which ought not to have been admitted and where, 
if that evidence had not been admitted, the decision 
might have been different, the High Oourt ought not 
to allow itself to be prevented from coming to the 
conclusion which it thinks to be the right one. 

Ex. 5, A.from the decision of the 2nd 
Civil Judge, Meerut, dated October 25, 
1937. 


Mr, B. Mukerji, for the Appellant. 
Mr. Panna Lal, for the Respondent. 


Judgment.—This is a second appeal 
raising a curious point. On March 4, 1937 
the appellant obtained a decree against the 
respondent for some Rs. 1,600 and on March 
17 he began execution proceedings against 
the respondent for the purpose of obtaining 
his arrest. On April 8, notice was served 
on the judgment-debtor to show cause why 
he should not bearrested and April 16, was 
fixed as the day for hearing that application. 
Two days however before the hearing, a sum 
of Rs. 825 was paid by the judgment-debtor 
to the decree-holder. It is not quite true to 
say that this sum was ‘paid’, because it was 
provided only as to Rs. 400 in cash, the 
remaining Rs, 425 taking the form of a 
transfers to the decree-holder of certain 
property of that value. On April 16, the 
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day fixed for the hearing of the arreet-matter,. 
the decree-holder did not turn up and it 
was dismissed for default, Pausing æ that 
point, the inference is irresistible that the 
effect of the payment made on the 14th was 
that the decree-holder no longer pressed his 
execution application and was content to: 
let it go by default. 

The next thing that happened was that 
on April 24, under O. XXI, r. 2 (2) the judge 
ment-debtor applied tothe Oourt to have: 
it “recorded as certified” that he had paid 
Rs, 825 in full satisfaction of {the decree, 
I pause to observe that itis a little curious 
that the judgment-debtor should have made 
his application at so early a stage. As I 
read the Rule, the normal procedure one 
would expect is for the judgment-debtor to 
apply only upon default being made by the 
decree-holder under para, (1). The order 
however in this case was inverted, for on 
April 27, the decree-holder made an appli- 
cation under para. (1) of the same Rule 
certifying that the payment had been made 
and asking that it might be recorded as a 
part satisfaction of the decree. The come 
bined effect of these two applications was 
obviously to raise a serious issue between the 
judgment-debtor and the decree-holder as 
to whether the decree had been satisfied 
or not. In due course, the Munsif of Meerut 
considered the matter and came to the con- 
clusion that the Rs. 825 which had been 
provided were received by the decree-holder 
in full satisfaction of the decree. He came 
to that conclusion with the assistance of a 
receipt given by the decree-holder, which 
I shall have to examine a little more closely 
in a moment and of certain evidence 
given by tie debtor and another witness to. 
the effect that there had been an oral agree- 
ment between the parties that the judg- 
ment-debt should be satisfied by the Ra. 825.. 
On first appeal to the learned Second Civil 
Judge of Meerut, he took the same view and 


-dismissed the appeal, agreeing with the 


Munsif. 

In those circumstances, the matter has: 
come before me in second appeal. I regret. 
that I take a view which is different to the 
one taken in the Courts below. The point. 
though a small one, admits of two views. 
But I think myself that both the learned 
Judges in the Courts below were wrong in 
finding, on the materials before them, that 
the payment was a full satisfaction of the 
decree. I propose now to look at the receipt 
which was given. It is a document consist- 
ing of a printed form torn out of a book, It 
has five columns: one for the number, an- 


. 
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other for the date, another for the amount 
of money paid and the name of the payer, 
anoth®r for the purpose of showing on what 
account payment is made and the fifth for 
the signature of the payee, In the docu- 
ment, as filled up in this case, there appears 
in col.2 the date and there also appear 
these words, which have given rise to all the 
trouble: ‘Received the whole amount.” 
That is an English translation of the Urdu 
words ‘kul wasul vaya,” It does not, to 
may mind, matter very much whether you 
translate them as “received the whole 
amount” or “received the entire amount” 
or “received in full.” Then in the next 
column are the words; "On account of one 
decree No. 442 of the year 1936............00. re 
followed by the title of the decree. 
words “on account of ” are a translation of 
the Urdu “babat” which possibly might 
more accurately be translated as "in relation 
to” or “in respect of." Then col,4 says 
this : f 

“The sum of rupees eight hundred and twenty- 
five (Rs. 825). For the amount of rupees four hundred 
and twenty-five have received two sale deeds. Rupees 
four hundred (Rs. 490) received in cash.” 
And finally in col. 5 isthe signature and 
the stamp. Now what is eaid about this is 
that the wordsin col. 2 “received the whole 
amount” mean thatthe Rs. 625 which had 
been paid were in full staisfaction of the 
decree, Ido not myself think that that is 
the natural meaning of these words in the 
context in which we find them, If thev had 
been intended to mean that the Rs, 825 in 
respect of which the receipt was being given 
were in full satisfaction of the decree, not 
only would it have been quite simple to say 
so, but it would have been qute inaccurate to 
say that “the whole amount had been re- 
ceived.” The very reverse was the case. The 
whole amount (meaning thereby the full 
‘amount of the decree) had not been received. 
The only thing that had been received in 
full was the Rs. 625. When therefore wa 
find the words “received the whole amount,” 
then, unless we are going to attribute some- 
thing that is untrue to them, we must take 
them torefer tothe only thing that had 
been received, namely the Rs. 825. Bat it is 
pointed out to me that there are the words 
“the whole amount” and it is said “the 
whole amount” musi mean the decree. I do 
not think that that is necessarily 9, if it 
be borne in mind that the sum of Rs, 825, 
for which the receipt was giver, was not 
all paid in cash. Part of it was saisfied by 
the transfer of property representing a sum 
equivalent to Rs, 425. What I think the 
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parties intended to express by the words in 
column 2 is that, notwithstanding that part 
of what was actually received was property, 
nevertheless the whole sum of Rs. 825 was 
to be taken to be received, 

In my opinion, what is contained in 
column 3 supports this view. If the receipt 
was one given in full satisfaction of the 
decree, I cannot conceive how the parties 
could express themselves in column 3 by 
saying that it was “on account of” or “in 
respect of” the decree. Surely they would 
have said “in satisfaction of” the decree. 
For these reasons I am inclined tothink that 
on a true construction of the receipt itself, 
it does not support the view that the sum 
was given in discharge of the decree, One 
has to consider also the circumstances in 
which this occurred, The judgment-debtor 
is endeavouringto put upon the document 
a construction which would involve the 
release by the decree-holder of nearly half 
the debt. It seems to me that if he wishes 
to establish that his creditor has released 
him of half of what is due, he ought to do it 
by a far less ambiguous deoument than this. 
Moreover, we have to bear in mind algo that 
fhe payment was made on April 14, two 
days before the hearing of the arrest appli- 
cation, And whatis more natural than that 
the judgment debtor, in order to forestall 
his immediate arrest, should pay his credi- 
tor something on account. 

That does not quite complete the matter, 
because I am told that evidence has been 
led in the first Court, and had been believed 
by the learned Munsif, to the effect that 
there was an expressagreement that the 
Rs. 825 should be taken in fnll satisfaction 
of the debt. In my opinion, when this pay- 
ment was made the parties chose to re- 
duce to writing, in the form of the receipt, 
what it was they meant and what were the 
terms upon which the judgment-debtor 
was paying his money. It wae, I think, 
a ‘disposition of property’ reduced to writing 
and they intended to convey the terms on 
which the Rs.825 were paid, by the words 
‘received the whole amount." If that view 
is rigbt, then s.91 applies, and it ig to the 
document and nothing else that one can 
look to find out what the parties meant, 
My attention has been drawn to s, 167, 
Evi. Act, That, however, has, in my view, 
no application here, because, if one con- 
siders the matter independently of the oral 
evidence given in the Oourt below, there 
is insufficient evidence upon the construc- 
tion of the document itself to support the 
conclusion at which the learned J udge 


606 


has arrived. It is said again that in second 
appeal this is a question of fact and cannot 
be gone into. It is true that the question 
whether or not the money was paid is a 
question of fact. Also, in a sense, it is a 
question of fact whether it was paid iu 
satisfaction of the debt or not. But the true 
construction of the receipt, upon which the 
whole matter depends, is not a question of 
fact, but is a question of law. And, finally, 
it isurged by Mr. Panna Lal that on second 
appeal I should not discard the evidence 
given in the Courts below upon the ground 
that it was improperly received. I think 
however that in a case such as this, in which 
I think that evidence has béen admitted 
which ought not to have been admitted and 
where, if that evidence had not been admit- 
ted, the decision might have been different, 
I ought not to allow myself to be prevented 
from coming to tke conclusion which I 
think to be the right one. For these resons, 
I propose to allow this appeal and to set 
aside the finding of the learned Munsif and 
to declare that in the events which have 
happened and upon a true construction of 
the receipt dated April 14, 1939, the decree 
No. 442 of 1936 has been satisfied only to 
the extent of Rs. 825. The appellant 
will be entitled to his costs. Permission 
to file a Letters Patent appeal is refused. 


D, Appeal allowed. 


BOMBAY HIGH COURT 
First Appeal No. 153 of 1938 
December 8, 1939 
Kania AND WassoobEw,dJ. 
ARVI CO-OPERATIVE CREDIT 
SOCIETY, Lro.—Puaintirr—APpELLANT 
versus 


DHONDIRAM NAVALCHAND ANDANOTHER 
— DRFENDANTS— RESPONDENTS 

Evidence — Party, if can plead discrepancies in 
entries produced by other party when the latter had 
no opportunity to explain them — Evidence Act (I of 
1872), s, 44— Whether refers to transfer of property 
either as partof decree or in carrying out decree— 
Debtor and creditor — Debtor, if prevented from 
bona fide paying or securing individual creditor—~ 
Registration Act (XVI of 1908), s. 49—Award com- 
pulsorily registrable not registered — Decree found- 
ed on — If can be set aside in separate suit by 
stranger. 

In law it.is not opentoa party to contend that 
there are discrepancies in the entries produced by the 
other party, ifno opportunity is given to the other 
party to explain the apparent discrepancies. [p. 607, 
col. 1.) 

Section 44, Evi. Act, does not refer to a transfer of 
property either as a part ofthe decree or in carrying 
out, the decree. It refers only to setting aside of 8 
decree, (p. 608, col, 1.] 
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In the normal course there is nothing in law to 
prevent a debtor from bona fide paying œ securing 
an individual creditor. Such a transactiore is not 
open tobe challenged by any other creditor merely 
because the firstly mentioned creditor receives his 
payment beforethe other creditor begins to enforce 
his remedy. [ibid.] 

Even if an award is compulsorily registrable and 
is not registered the decreefounded on it cannot be 
set asideon that ground in an independent suit by 
stranger to'it. 177 Ind. Oas. 911 (1), explained. [p. 
608, col, 2.] 


F. A. from the decree passed by the First 
Class Sub-Judge, Dhulia in C. S. No, 741 of 
1935. 

Messrs, G. P. Murdeshwar and R. A, 
Mundkur, for the Appellant, 

Messrs. H. C. Coyajee, V. D. Limaye 
eee T. J. Gondhalekar, for Respondent 

0. 1. 


Kanla, J. —This is a first appeal from 
the decision of the First Olass Subordi- 
nate Judge at Dhulia, in Special Civil 
Suit No. 741 of 1935. The plaiutiff-appel- 
lant, a co-operative, credit society, filed 
this suit to obtain a declaration that the 
decree passed in Suit No. 349 of 1931 in 
the Dhulia Court in terms of the award 
is illegal, null and void and not binding 
on the plaintiff, The grounds are mentioned 
in paras. Nos. 2 to 5 of the plaint and 
in substance they are that defendants Nos. i 
and 2 had some transactions in 1930. There 
was a private arbitration on March 30, 
1931, and an award was made on the same 
date. On an application being made to 
the Court ander the Civil P. C., a decree in 
terms of the award was passed on March 
31, 1931. The ground for challenging the 
decree, as set out in this plaint, is that 
under that decree a charge was given in 
favour of defendant No. 1 on defendant 
No, 2's property, but that wasto save the 
property of defendant No. 2 from bis liability 
to the plaintiff society. There is a further 
prayer for a declaration that defendant 
No. 1 did not acquire any title to the pro- 
perty purchased by him in an auction sale 
held under special Darkhast No, 1829 of 
1934. As it was suggested that the award 
and decree obtained by defendant No. 1 
against defendant No. 2in 1931 were a result 
of fraud and collusion and the charge was 
given with a view todefeat the plaintiffs 
claim, the learned Advocate for the ap- 
pellant took us through the evidence on 
record and pointed out different entries 
in the books and the three promissory notes 
which were referred toin the award. To 
establish tke charge of fraud the cross- 
examination of the material witnesses is 


1940 
of a very flimsy character. It does not 
establish any fraud or collusion as suggest- 
ed by the appellant. An attempt was 
made to point out to us some discrepancies 
in theenties and endorsements, but une 
fortunately for the appellant there was not 
cross:examination on those points. Inlaw 
it isnot open tothe appellant to contend 
that there are discrepancies as no oppor 
tunity was given to the defendants to 
explain the apparent discrepancies. On 
that main ground this appeal must fail, 

An interesting argument was advanced 
before us on the question whether the suit 
as filed is competent and whether the 
decree requires registration, As regards 
the second point it was contended that 
under the Indian Regis. Act, s. 17 (2) (f) 
an award stands onthe same footing as 
a compromise, and if the decree is based 
on an award and comprises immovable 
property which is not the subject-matter 
of the suit, such a decree is not exempted 
from registration. It is nob necessary to 
decide that point of law because a persual 
of the reference paper signed by the parties 
in this case distinctly shows that the 
question whether a charge should be given 
by defendant No. 2 in favour of defendant 
No. 1, in the event of any instalments 
being granted, was referred to the arbi- 
trators, I am not, under these circumstances, 
prepared to consider that a charge on the 
immovable property was not within the 
subject-matter of the reference before the 
arbitrators. 


It was also argued that an award which- 


gives acharge requires registration, and a 
decree if it is founded on the award 
dces not’ stand on a higher footing. In 
this connexion reliance was placed on the 
decision in Chimanlal v. Dahyabhai (1). 
It was there held that an award fails 
under 8. 17 (1) (b), Regis. Act, and when 
it purports or operates to create, declare, 
again, limit or extinguish any right, title or 
interest of the value of one hundred rupees 
or upwards to or in immovable property, it is 
compulsorily registrable. In that case it 
was observed that it is nos competent toa 
Court to file an award which is compul- 
sorily registrable and has not been 
registered to make it p decree of the 
Court in contravention of the provisions of 
8, 49, Regis. Act, 1908. A decree of the 
High Oourt based on such an award can 
be set aside in review onthe ground that 
there was an error apparent on the face 


(1) 40 Bom. LR 952; 177 Ind. Cas, 911; AI R 1938 
Bom. 422; 11 R B 137, 
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of the record, the error being that the Court 
bad been misled into making an order which 
was contrary to the’statute. In the course 
of his judgment Broomfield, J. observed as 
follows p. 955%): 

“It appears tome that the decree of the Court 
does enforce the award and give effect to it, and 
obviously before the Court can take action accord- 
ing to the provisions of Sch. II, the award must 
be lookad at as evidence and that itself is prohi- 
bited by s. 49 (Regsi. Act) There seeme tobe no 
possible way of getting out of the difficulty. If 
the Court files an award which is compulsorily 
registrable and has not been registered aud makes it 
a decree of Oourt, it is acting contrary to the provisions 
of s. 49, Regis. Act.” 


It may be noticed that the application 
in that case was by one of the parties theme 
selves, and was by way of review. Ona 
those grounds the present case can be 
clearly distinguished. The observations 
in each individual case have to be read as- 
applicable tothe facts found there and I 
am unable toread those observations as 
having the meaning contended by the 
learned Advocate for the appellant. I do 
not think that the Gourt ia that case 
wanted to lay down a proposition to the 
effect that if and inadmissible evidence- 
is admitted any a decree is passed, the 
same could be challenged in another suit 
by any party. I do not read that decision 
as supporting that contention at all. In the- 
present case the suit is to set aside the- 
decree and not the award. The question 
therefore would be whether the decree- 
itself requires registration, and in this. 
litigation we are not concerned with the 
question whether the award requires regis« 
tration. In this case the contention of 
the appellant is that the decree must be 
set aside if itis shown that inadmissible 
evidence was admitted. There is nothing: 
to support this contention of the appellant... 
As I have pointed out I do not read the. 
judgment in the abovementioned case as- 
deciding that point at all, and in my opinion 
the contention of the appsllent generally: 
advanced in that way is unsound, 

On the second question about the main- 
tainability of the suit there appears no 
decision on the point. The suit is filed 
by the plaintiff in his own right. It is not 
a representative suit. Although it is 
stated at some place inthe evidence that 
the plaintiff is the only creditor, that is no 
proof that there are no other creditors. The 
nature of the suit is to seb aside a transfer 
of the property, asa result of the decree 
passed in tavour of defendant No. lon the 
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ground that the transfer was an attempt to 
defeat the claim of the plaintif against 
defendant No. 1. The question arises 
whether the principles embodied in s. 53, 
T. P. Act, cover the case. It appears from 
Bhagwant v. Kedari (2), that the principles 
contained in s £3, T. P. Act, were 
recognized as applicable not only to 
Presidency towns but in tte mofussil even 
before ihe T. P. Act was made applicable to 
this Presidency. 


That decision further shows that a suit 
which a creditor can file to set aside a 
transaction between his debtor and another 
‘creditor, on the ground that the said 
‘transaction was effected with a view to 
give the other a preference must he a 
representative suit. It was urged on 
behalf of the appellant that in the present 
case tke attempt is not to set aside the 
transaction but to cet aside the decree and 
relying cn 8 44, Evi. Act, and the decision 
in Ahmedbhoy Hubibhoy v. Vulleebhoy 
Cassuinbhoy (3), it was urged that any 
party is entitled to file a- suit. As I have 
stated there is no direct authority on tke 
question before usand it isnot necessary 
to decide it. As however tle point was 
argued, we consider it right to point out 
that neither r. 44, Evi, Act, nor the 
decision in Ahmedbhoy Hubibhoy v. 
Vulleebhoy Cassumbhcy (3), refers to a 
transfer of property either as a part of the 
decree or in carrying out the decree. They 
refer only to setting aside of a decree, 

It appears therefore doubtful if those 
decisions have any bearing on the question 
of setting aside a transfer when the trans- 
action is challenged on the grounds cn» 
tained ins. 53, T. P. Act. This is al] the 
more so because inthe normal course there 
is nothing in law to prevent a debtor 
frcm bona fide peying or securing an 
individual creditor, Such a transaction is 
not open to be challenged by any other 
creditor merely because the firstly men- 
tioned creditor receives his payment before 
the other creditor begins to enforce his 
remedy In law there are only two principles 
under which a transfer of property from 
a debtor to his creditor can be eet aside. 
They are found in s. 53,T. P. Act, and 
in the Insolvency Act, In these circum- 
tances it will require great consideration to 
upheld the contention of the appellants that 
because of 8. 44, Evi. Act, a transaction 
contained in a decree can be set aside at 


(2)25 B 202; 2 Bom, L R 986, 
(3) 6 B703, 


ARVI CO*OP. CREDIT SOOIBTY V, DHONDIRAM (BOM) 


180 10 


the instance of an individual creditor and 
for his benefit alone. The appeal is dismiss- 
ed with costs. e 


Wassoodew, J.—I agree. As I was a 
party to Chimanlal v, Dahyabhai (1), I 
should like to clarify certain observations 
in that judgment which might be consi» 
dered as authority for the view that all 
decrees based on awards which are compuls 
sorily registrable are nullitiesif the awards 
are not registered. A decision of a Court, 
as observed by my learned brother, must 
be confined to the facts of the particular 
case. The question of the legality of the 
decree based on the award arose between 
the parties to it in an appeal from that 
decree. It was not sgitated between a 
stranger On the one hand and one of the 
parties to the decree on the other as itis 
in this case. It is true that decree in that 
Case purported to endorse the award whose 
Contents could not be proved except by 
the award itself, and the admission of 
the award in evidence offended against 
the provisions of s. 49, Regis, Act, 
which precludes the admission of a document 
which is compulsorily registrable under 
s. 17 of the Act. But the principle of 
finality of a decree will be determined if a 
decree could be opened up for review by 
a stranger to it in an entirely different 
proceeding on the ground that the decree 
was founded upon evidence which was 
inadmissible. The observation in Chimanlal 
v. Dahyabhai (1), were not intended to 
serve as an authority in support of sucha 
view. Assuming that the award was 
compulsorily registrable in the present case, 
on which I prefer not to express an opinion 
in view of the terms ofthe award, it is 
sufficient to express my concurrence with 
the reasoning in the judgment just delivered 
that the decree cannot be set aside even on 
that ground in an independent suit by a 
stranger to it. 


D. A ppeal dismissed. 
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RANGOON HIGH COURT 
Special Second Appeal No. 151 of 1939 
. August 23, 1939 
WRIGET, J. 
MA TO AND OTHERS—APPRLLANTS3 
: versus 
MAUNG E BYU AND ANOTARR—RESPONDENTS 

Res judicata—Plea of, when can be raised in 
second appeal for first time—Co-defendants~ Deci- 
sion when can operate as res judicata between co- 
defendants—Evidence Act (I of 1872), s. 115— Admis- 
sion by defendant in written statement in former 
suit regarding title of co-defendant—When acts as 
estoppel—Practice—New plea~—Adverse possession— 
Plea of, if can be taken for first time in second 
appeal, 

The plea of res judicata can be raised for the 
first time in appeal or even in second appeal, pro- 
vided it can be clearly maintained fromthe undis- 
puted facts onrecord. [p. 609, col, 2.] 

The circumstances in which a decision operates 
as res judicata between co-defendants, are firstly 
that there was a conflictof interest between them; 
secondly, that it was necessary to decide that con- 
flict in order to give the plaintifi the relief which 
he claimed; and, thirdly, the question between the 
co-defendants was finally decided. Where it became 
unnecessary to decide that conflict between 
the co-defendants because the plaintiffs were 
not given any relief as they failed to establish their 
title the decision cannot operate as res judicata, 
117 Ind. Cas. 587 (1) and 137 Ind. Oas. 328 (2), re- 
lied on. [p. 610, col. 2.} 

Where there is an entire absence of evidence in 
the case to show that the co-defendants, owing to 
the defendants’ written statement, in the former suit 
making admission regarding the title of the co-de- 
fendants acted in any way in whioh they would not 
have acted if this written statement had not been filed 
the admissions do not operate as estoppel. Nar- 
singdas Tulsiram v. Rakimanbhai (3), relied on. [p. 
611, col. 1.] 

The question of adverse possession must neces- 
sarily depend on facts, and a point of this kind can- 
not be raised for the first time in second appeal, 
rp. $11, col, 2.} 


Sp. 8. A. against the decree of the District 


oh Sagaing, in Civil Appeal No. 15 of 
1938. 


Mr. R. K. Roy, for the Appellants. 
Mr. Chan Htoon, for the Respondents, 


Judgment,—The _ plaintiff-respondents 
. Maung E Byu and Ma Me Ma, 
and wife, brought the suit out of which this 
appeal arises against the defendant-appel- 
lants, Ma To, Maung Kaung, Maung Po 
Hlaing and Maung Po Wun, for the posses- 
sion of two pieces of immovable property 
measuring 12°92 acres and 4°42 acres, They 
based their claim on the allegation that the 
land had been given to them somei8 or19 
years previously by the owner U Kyu, who 
was their grandfather. The learned Towns 
ship Judge held that U Kyu did purport 
to give this land to Maung E Byu, but 
was ofthe opinion that the gift was invalid 
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for want of a registered document, and 
therefore he dismiesed the suit with costa 
without answering the other issues which 
arose. The plaintiffs filed an appeal in 
the District Court and were successful on 
the ground that the defendants were not 
entitled to contend that the alleged gift 
was invalid owing toa bar of res judicata 
which arose in Civil Regular No, 19 of 1935 
of the Township Court of Tadasu. Against 
this judgment the defendants came to this 
Court in second appeal under the provisions 
of s. 1), Burma Courts Act. 

On behalf of the appellants, it is contends 
ed that the question of res judicata was not 
raised in the trial Court, that it should not 
have been allowed to be raised in the Dis- 
trict Court, and .that in any case there is 
no such bar. It is further contended that 
an unregistered gift cannot be made the 
basis of the plaintiffs’ claim on their title, 
It is aiso urged that the question of estoppel 
was not pleaded in the trial Court and 
should not have been considered in the Dis- 
trict Court, The mato point before me is 
whether the learned District Judge was justis» 
fied in applying the principle of res judi- 
cata to the facts of this case. Mr. Roy on 
behalf of the appellants conceded in argue 
ment that the plea of res judicata could be 
raised for the first time in appeal or even in 


_second appeal, provided it could be clearly 


maintained from the undisputed facts on 
record, The parties to this appeal have not 
thought fit to have all the pleadings in Civil 
Regular Suit No. 19 of 1935 translated, and 
therefore apart from one of the written 
statements which has been translated, I am 
dependent upon the judgments of the trial 
Oourt and the Appellate Court as to the 
nature of the pleadings in that case, 

In Civil Regular No, 19 of 1935 Maung 
Ye Ohan, Maung Po Tok and Ma Saw Mya 
brought a suit against Ma To, Maung Aye 
Pyu (Maung H Byu) and Ma Me Ma for the 
recovery of a piece of land measuring 
about 14 acres. It is conceded before me 
that the land in suit in Civil Regular No. 1 
of 1935 included one of the holdings which 
is in dispute in the suit at present before 
me. The plaintiffs in Civil Regular No 19 
of 1935 are not parties to the suit which is 
now béfore me, but the three defendants in 
Oivil Regular No. 19 of 1935 are parties to 
the present litigation. Maung E Byu and 
Ma Me Ma, who were defendants Nos, 2 and 
3 in that case, are the plaintiffs in the pre- 
sent suit, while Ma To, who was defendant 
No.1 in Oivil Regular No.19 of 1935, the 
defendanteappellant No, 1 in the case before 
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me, The learned District Judge was of the 
opinicn that it was not cpen to the defend- 
ants to dispute the validity of the alleged 
gift by U Kyu to Maung E Byu and Ma Me 
Ma owing to the decision in Civil Regular 
No, 19 of 1935. It appears that in Oivil 
Regular No. 19 of 1935, Ma To in her written 
statement admitted that U Kyu delivered 
the land in dispute to Maung E Byu and 
Ma Me Ma to inherit, but this point was 
apparently denied by the other defendants 
in that suit, namely Maung E Byu and Ma 
Me Ma, In Civil Regular No. 19 of 1935 the 
following issues were framed : 

“1, Did the plaintiffs get the suit lands in or about 
1286 at the partition ? 

2. Did defendants Nos. 2 and 3 redeem the mort- 
gage made by Po Kyu because the latter asked them 
to take the lands outright? < 

3. Is the suit barred by limitation ?” 


Tt will be noticed that the question with 
regard to the alleged gift was covered by 
Issue No. 2. The Township Court decided 
Issue No. 1 only, without any discussion of 
the second and third issues, and dismissed 
the suit because the plaintiffs had not made 
out their title to the land in suit. An appeal 
was filed against the decision of the Towne 
ship Court, but the appeal was dismissed 
by the learned District Judge on the ground 
that the plaintiffs had failed to discharge 
the burden which lay on them. Those pare 
ties to the suit before me, who were also par- 
ties tothe previous suit, were all ranged on 
one side as defendants, My attention has 
been directed to various authorities where 
the question as tothe bar of res judicata 
arising from a case in which the parties were 
co-defendants has been discussed. In Ma 
Shin v, Maung Han (1),'the head«note, which 
appears to summarize the main decisions in 
the judgment correctly runs as follows : 

“In a former suit the parties to the present appeal 
and another were defendants, They were sued on an 
alleged agreement for partition of ancestral land 
which some of the defendants were said to hold on 
behalf of all the heirs. The present appellant ad- 
mitted the claim of the plaintiffs in that suit, but the 
present respondents contested it and the suit was dis- 
Missed on the ground that the latter had been dealing 
with the land as their own and that the contract was 
-not proved, Appellant then sued the respondents in 
the present case for half of the same land. She alleg- 
ed that the land at one time belonged toher late 
husband and respondent No. 1, that there was an 
agreement between them to repurchase it from the 
person to whom they sold it, and that respondent 
No. 1 heving so repurchased it was bound to give her 
the half on her payment of half the purchase price. 
Respondents contended that the appellant ought to 
have set up her case as a ground of defence in the 
former suit and that not having done so, the present 
suit was barred onthe principle of res judicata, 

(1) 4 R&0; 117 Ind. Cas. 587; A I R1929 Rang 
162; Ind. Rul. (1929) Rang. 219, 
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Held, that only one ofthe conditions requisite for 
an adjudication to be res judicata as betwen co- 
defendants existed in the present case, viz., a conflict 
between the persons who were co-defendants in the 
former suit, Butthe othertwo requisites were absent 
viz. therelief claimed by the plaintifis in the former 
suit was entirely independent of the appellant’s 
present claim the raising of which in the former 
suit could have made no difference: to the decision in 
the former suit. It was not necessary in the former 
suit to decide this point and the judgment in the for- 
mer suit neither directly nor impliedly decided it. If 
the effect of the decision in a former suit is necessarily 
inconsistent with the defence that ought to have been, 
raised but has not been raised, that defence must 
under s. 11 be deemed to have been finally decided 
against the person who ought to have raised it. These 
conditions being not fulfilled in the present case, the 
matter was not res judicata.” 

Their Lordships of the Privy Council in 
Maung Sein Done v, Ma Pan Nyun (2), set 
out the circumstances in which a decision 
operates as res judicata between co-defend- 
ants, firstly, that there wae a conflict of ins 
terest between them ; secondly, that it was 
necessary to decide that conflict in order to 
give the plaintiff the relief which he claimed; 
and, thirdly, the question between the co- 
defendants was finally decided. It seemsto 
me that if the principles laid down in the 
above two cases are applied to the facts of 
the case before me, no bar of res juicata 
can arise. There was in Oivil Regular 
No. 19 of 1935 a conflict of interest between 
Ma To and Maung E Byu and Ma Me 
Ma, but it became unnecessary to decide 
that conflict because the plaintiffs were 
not given any relief as they failed to 
establish their title. The question which 
arose between these co-defendants was 
moreover not decided, because Issue No. 2 
in the suit, which embodies this dispute, 
was not even discussed by either the trial 
Court or the Appellate Court. 

Mr. Chan Htoon on behalf of the respon- 
dents suggests that the matter was really 
considered by the Township Judge in 
coming to a decision on Issue No.1; but, 
although the matter may have been touched 
on during a discussion of Issue No. 1, it 
certainly does not appear to me to have 
been the basis of the decision, or for a 
finding on it to have been necessary to the 
decision. Learned Counsel for the respon- 
dents suggests that Explanation No.5 to 
s. 11, Civil P. O., is applicable : 

“Any relief claimed in, the plaint, which is not 
expressly granted by the decree, shall, for the pur- 
poses of this section, be deemed to have been refused.” 

I find great difficulty in accepting this 

(2) 10 R 322; 137 Ind. Oas. 328; AT R1932 P O 
161; 59 IA 247; Ind. Rul, (1922) P O 184; 360 W 
N 726; 55 CLJ 403; 34 Bom. LR 1040; 63ML J 
64; 90 W N 647; (1932) A LJ 735; 33 P L R 519; 36 
LWi@o). 
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argument. In the first place none of the 
respanfents was a plaintiff in Oivil Regular 
No. 79 of 1935. In the second place, Ma To 
was not.claiming any relief in that suit, 
and, as far as I can see, this Explanation 
has no applicability whatever to the facts. 
Wor the reasons which I have given, I find 
myself unable to support the decision of 
the learned District Judge to the effect that 
the defendants were prevented by the 
principle of res judicata from contending 
that the gift to the plaintiffs was invalid. 
The judgment of the District Court on 
the point of estoppel is rather difficult to 
follow, but it would seem that ultimately 
the learned Judge held “that there was no 
estoppel arising against the defendants, 
because of the written statement filed by 
Ma To in Civil Regular No. 19 of 193%. 
Mr. Chan Htoon on behalf of the respondents 
suggests that as a matter of fact there was 
estoppel by conduct ia view of this written 
statement. Ib is quite apparent that Ma 
Tok has taken up the most contradictory 
attitudes but this in itself is not sufficient 
to give rise to estoppel. Section 115, Evi. 
Act, savs: 


“When one person has, by his declaration, act or 
omission, intentionally caused or permitted another 
person to believe a thing to be true and to act upon 
such belief, neither he nor his representative shall 
be allowed, in any suit or proceeding between himself 
and such person or his representative, to deny the 
truth of that thing,” 

In Narsingdas Tulsiram v. Rihimanbhat 
(3), at p. 446 the following passage occurs : 

“The law of estoppel is defined by 8.115, Evi, Act, 
and all the Judge is able to say is that it may well 
be doubted whether the plaintiff would have acted 
in the way he did but for the way in which the 
defendants had acted. That is not sufficient. It 
must be found as a fact that the plaintiff would not 
have acted as he did. It must be found that the 
defendant by his ‘declaration, act or omissicn, 
intgntionally caused or permitted another psrson to 
believe a thing to be true, and to act upon such belief,’ 


and the Judge hae come to no finding which appro- 
aches this requirement.” ; 


It seems to me that there is an entire 
absenca of evidence in this case going to 
sbow that the respondents, owing to Ma 
Tok’s written statement, acted in any way 
in which they would not have acted if this 
written statement bad not been filed. 
Mr. Ohan Htoon made some suggestion to 
the effect that better eyidence might have 
been produced in the original suit if this 
written statement had not been filed, but I 
am unable to follow this argument because 
in that case, if any one was induced not to 
produce their best evidence owing to Ma 
‘T'ok's written statement, it was the plain- 


(3) 23 B 440 (446); 6 Bom, L R.440. 
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iffs in that case and not Mr. Onan Htoon’s 
clients. Iam therefore of the opinion that 
the learned District Judge was correct in 
coming to the conclusion that estoppel by 
conduct had not been established, Yet, 
another point was urged on behalf of the 
respondents, that is that they have been in 
adverse possession of the suit property for 
over 12 years, This was never pleaded and 
there is no evidence adduced in connection 
with it. The question of adverse possession. 
must necessarily depend on facts, and a 
point of this kind cannot be raised for the 
first time in second appeal. 

Finally Mr. Ohan Htoon made a reference 
to M. P. L.M, P. Chetty v. Ma Nqwe Sin (4). 
I cannot see that that case is of any assiste 
ance to the respondents, because there is 
no suggestion in the case before me that 
the plaintifis were minors and unable to 
protect their interest by perfecting their 
title by obtaining a registered dead. For 
the reasons which I have given this appeal 
must be allowed, and the judgment and 
decree of the District Court decreeing the 
suit must be set aside, Both Mr. Roy and 
Mr. Ohan Htoon agree that in such circum- 
stances the case must be remanded to the 
Township Court for decision on its merits 
because various issues of fact have not yet 
been decided. This suit is accordingly 
remanded to the Township Oourt under 
the provisions of O. XLI, r. 23, Oivil P. C. 
Some suggestion has been made that I 
should pass an order allowing amended 
pleadings to be filed. I am nct prepared 
to make any order of this kind without 
knowing the nature of the proposed plead» 
ings but it will bə open to the parties to 
apply in the ordinary way in the trial Court 
for leave to amend their pleadings in such 
manner as they think fit and it will then 
be in the discretion of that Oourt either to 
allow or disallow such applications. ‘This 
suit will be readmitted in the Township 
Court under its original number in the 
register of civil suits, and the Township 
Judge will proceed to determine the suit 
on the evidence already recorded and 
on any additional evidence which ha may 
allow to be adduced. Costs of this appeal 
and costs of the appeal in the District 
Court will be costs in the suit ultimately 
decided, Advocate’s fees in this Court three 
gold mohurs. The usual certificate for the 


refund of court-fees paid in this appeal will 
issue, ` 


D: Appeal allowed. 


a 1R 685; 79 Ind, Oas, 485; A I R 1924 Rang. 
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OUDH CHIEF COURT 
Second Civil Appeal No. 461 of 1936 
August 17, 1939 
Tromas, O. J. and Ranea Krisana, J. 
MAHADEO SINGH—Praintivr— 
APPELLANT 
versus 

JAISRI SINGH AND cruers—DeEFENDANTs— 
RESPON DENTS. . 

Deed—Construction — Sale — Half share in patti 
transferred with all external and internal rights and 
interest appurtenant to share — Words held, included 
right in respect of shamilat land also. 

‘Where in the sale deed in transferring the half of 
five biswas sharethe vendors stated that they were 
transferring the half share inthe patti with all the 
external and internal rights and interest appurtenant 
to the share : 

Held, that the words were quite appropriate to in- 
clude a right in respect of the corresponding share in 
the shamilat land also, 169 Ind, Oas. 661 (1), relied 
on. 


8. O. A. against the decree of the District 
saige of Eyzabad, dated September 30, 
1936. 


Messrs. H. Husain and H. H. Zaidi, for 
the Appellant. 


Messrs. G. Hasan and I, Husain, for Res- 
pondents Nos. 1 to 19. 


Judgment.—tThis a ‘plaintiff's second 
appeal arising out of a suit for a declara- 
tion brought by him against the respon- 
dents in pursuance of an order of the 
Revenue Court in a partition case directing 
him to establish his right in the Civil Oourt. 

The plaintiffs sued the defendants Nos. 1 
to 20 for a declaration that he and defen- 
dants Nos. 21 and 22 owned the entire patti 
Ajudhia Singh ard half of patti called 
Mahip Singh together with sir plots in patti 
Mahip Singh and the entire patti shamilat 
as per shares detailed in the plaint. In the 
alternative he prayed that ifit be proved 
that under the sale deed dated February 9, 
1897. executed by Mahip Singh end Kamta 
Singh in favour of Ambika Rakhsh Singh, 
the one-fourth share of patti shamilat was 
also sold, then a declaratory decree be 
passed in favour of himself and defendants 
Nos, 20 and 21 to the effect that they owned 
the entire patti Ajudhia Singh, half of patti 
Mahip Singh and 3/4ths share in patti 
shamilat (ogether with sir plots situated in 
patti Mahip Singh and patti shamilat. 

The Oourt of trial passed a decree fora 
declaration in respect of the properties 
mentioned in the alternative relief together 
with certain sir plots. 

The plaintif appealed claiming that he 
was entitled to relief No. 1 which involved 
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the case that by a sale deed (Ex. B+8) 
nothing in the shamilat patti paseed tg the 
vendee. 

The defendants’ title to the property in 
suit arose under two deeds of sale, one dated 
February 9, 1897 (Ex. B-8) and the other 
dated three days later i. e., February 12, 
1897 (Ex. B+7). In village Anradhput 
there is a Thok called Thok Akram Singh 
of ten biswas. This Thok was sub-divid- 
ed into three pattis, patti Mahip Singh cf 
5 biswas and patti Ajudhia Singh of 5 bis- 
was and sshamilat patti appertaining to- 
to these main pattis. The revenue of the 
shamilat patti was noted against the main 
pattis. By Ex. 2 the predecessors of the 
plaintif sold their half share out of five 
biswas of patti Mahip Singh in village 
Anrudhpur with all their dakhili and khariji. 
tights connected with the share sold. It 
may be noted that in the sale deed there is 
no mention of the shamilat patti. Some of 
the sir plots were exempted from this sale 
deed and these sir plots were three days. 
later transferred by the sale deed (Ex. B-7). 

The only question involved for decision 
is whether the sale of half share in the main. 
or the parent patti involved the transfer of 
the shamilat patti also to the extent to 
which it was accessory to the share sold in 
the main patti. The two Courts below have 
held against the plaintiff’s contention. 

In this second appeal it is not necessary 
for us to decide the question whether the 
transfer of the parent patti in a pattidart 
village operates as a transfer of the shamilat 
patti also or not asa pure question of law. 
‘We propose to decide the question on the 
language of the sale deed in question. In 
the sale deed in transferring the half of 
five biswas share the vendors stated that 
they were transferring the half share in 
the patti with all the external and internal. 
rights and interest appurtenant to the share. 
These words in our opinion are quite appro- 
priate to include a right in respect of the 
shamilat land also, On our interpretation. 
of the sale deed in question the vendors. 
intended to sell half of the five biswas share- 
and the corresponding share in the shamilat 
patti. The interpretation of a deed of sale- 
couched in similar language came up for 
decision before their Lordsnips of the Privy: - 
Council in Aya Ram v. Rup Chand (1937 O. 
W.N, p. 1084) (1), and their Lordships ad»- 


(1) 1937 O W N 1084; 169 Ind. Oas. 661; 1937 O L R 
403; 1937 A L R 631; 10 R PO 35; 3 B R 688; (1937) 2: 
M L J 267; 33 P L R 687; 66 O L J 49; ILR (1937), 
Lah, 662; (1937) M W N 1316; 31 8 L R 646 (P O) 
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opted *the same interpretation as we are 
doing in the present case. 

The” Court below has further considered 
the question involved in the present appeal 
in the light of the subsequent conduct of 
the parties and we are in full agreement 
with the view taken by it. The learned 
Counsel for the appellant has very frankly 
stated before us that in view of the decision 
of their Lordships of the Privy Council 
mentioned above it is very difficult for him to 
substantiate the point involved in the appeal. 

We uphold the decree passed by the Court 
below and dismiss the appeal with costs. 

D. Appeal allowed. 


NAGPUR HIGH COURT 
Second Appeal No. 399 of 1937 
December 15, 1939 

Stone, O. J. AND Bose, J. 

BIRDICHAND SUKHRAJ— APPELLANT 

versus 

HARAKCHAND JAGRAJ MARWADI— 

RESPONDENT ` 

Partnership Act (IX of 1932), s. 4—Partnership 
—What is—Initial agreement and not subsequent 
happenings determine partnership—S. 4 does not 
affect efficacy of illus, (a) to s. 239, Contract Act 
(IX of 1872), now repealed—Transaction held part- 
nership. 

Section 4, Partnership Act, has widened the de- 
finition of partnership and not narrowed it, 
Whereas originally it was necessary to agree to 
combine “ property, labour and skill” as well as to 
share profits, now all that need be considered is 
an agreement to share profits, The limitation 
effected by the words “ property, labour and skill” 
has been removed. The change in the definition of 
partnership has not affected the efficacy of illus. (a) 
and (b) to s. 239, Oontract Act which have no 
been omitted. [p. 6114, col. 1; p. 615, col, 2.) i 

Partnership rests on agreement and so long as 
the agreement contemplates an outgoing and an 
incoming on the joint account in respect of a busi- 
ness, the partnership is complete and all subse- 
quent rights and liabilities sare governed by laws 
which relate to partnership. It is not the subse- 
quent happenings which determine the question but 
the initial agreement, Where, therefore, X and Y 
enter into a transaction not merely to purchase 
cotton for the purpose of sharing it between them 
but for reselling it and each party is to share the 
profit or bear the loss half and half so that neither 
could sell his half of the cotton as an independent 
transaction in which he alone was interested with- 
out the consent of the.other and whatever was done 
had to be done onthe joint account. The case falls 
under illus. (a) to s, 239, Oontract Act (Repealed 
by 8. 4, Partnership Act} and amounts to partner- 
ship. 181 Ind, Oas. 24 (1), New Mofussil Co. Lid, 
v. Rustomji Dhanjisha (2), London Financial Associa- 
tion v. Kelk (3 and S. A, No. 309 of 1936, distin- 
guished, [p.615 col. 1; p. 616, col, 1.] 


8. A; from the appellate’ decree of the 
Court of the Additional District Judge, 
Buldana, dated March 2,193’. 
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Mr. Walter Dutt, for the Appellant. 

Mr. K. K. Gandhe for the Respondent. 

Judgment.—The question at issue in 
this appeal is whether an isolated adventure 
for the purchase and sale of cotton entered 
into by two persons who agree to share the 
profits or the losses makes them partners 
within the meaning of the Indian Partnere 
ship Act. 

The plaintiff's case is that he purchased 
50 cart loads of cotton on February 1, 1935 
from athird party ata certain rate and 
that "the defendant held half the share in 
fhe profit or the loss arising out of the 
said transaction.” 

The prices began to fall and on March 
16, 1935 the defendant told the plaintiff's 
munim to sell. He did so and the plaintif 
now sues the defendant for his half share 
in the loss. 

The defendant replied that this agreement, 
even if accepted as laid, constituted a 
partnership transaction: that the firm 
was not registered, and so the suit was 
barred by s. 69 (1) of the Indian Partner- 
ship Act. 

There were also other defences but the 
case proceeded on this preliminary point 
without going into the evidence, 

The lower Courts upheld the objection 
and dismissed the suit. The plaintiff 
appeals. 

The appeal went first toa Single Bench 
but Niyogi, J., considered the point a 
difficult one which should be decided by 
the Division Bench. The difficulty arises 
because we have recently decided in 
Seth Suganmal v. Umraobi (1) that an 
isolated act of money-lending does not 
constitute a partnership transaction even 
when the money is advanced by two 
persons jointly on a common adventure. 


There is little doubt that an isolated 
adventure can constitute a partnership. 
That is the English rule as well: See 
Halsbury’s Laws of England, Vol. 24 
(Hailsham edition) p. 400, para. 781. There 
can be equally little doubt on our view 
that it need not always doso, The ques- 
What are the tests to decide 
whether a case falls within one class or the 
other ? 

But whatever the tests the joint adventure 
must, as we said before, amount to a “busie 


ness”. That is s. 4. But what exactly 
constitutes a business ? „That is not 
clear. 

(1) R 1938 Nag. 550 (553); 181 Ind. Oas. 24 


AI 
NL J403; 11 RN 427, 
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Illustration (a) to s. 239 of the Indian 
Contract Act (now repealed and replaced by 
s. 4 of the Indian Partnership Act) would 
appear to be on all fours with the present 
case. It is as follows :— 

“A and B buy 100 bales of cotton, which they 


agree to sellfor their joint account. A and B are 
partners in respect of such cotton,” 


Butthe Partnership Act dces not re- 
produce this illustration, or indeed any 
illustration for that matter, and it has 
made slight alterations in the bcdy of the 
definition, so the question arises whether 
any change in the Jaw has been effected 
by this change and by these omissions, 

It was suggested in New Mofuasil Co. 
Ltd. v. Rustomjt Dhanjisha (2) that the 
test of a business is continuity anda 
repetition of acts. We have no doubt that 
thatis one of the tests, but without ex- 
pressing any definite opinion we doubt 
whether itis conclusive, What we really 
have to consider is what effect the omis- 
sion of illus. (a) above from the new Act has 
on the law. 

We think that whatever changes the 
Partnership Act may have made it hasnot 
altered the legal concept of a business. 
Section 239 of the Contract Act spoke of 
an agreement between two or more persons 
to ecmbine property, labour and skill in 
some “business” and to share the profits 
thereof between them. 

Section 4 (of the Partnership Act) also 
speaks of a business : 

“Partnership is the relation between 
persons who have agreed to share the 
profits of a business,” 

If s, 4 has effected a change it has 
been in the direction of widening the 
definition of psrtnership and not of 
narrowing it. Whereas originally it was 
necessary to agree to combine “property, 
labour and.skill” as well as to share 
profits, now all we need consideris an 
agreement to share profits. The limita- 
tion effected by the words “property. labour 
and skill” has been removed. Whether 
that makes any real change we need not 
consider, Butif it does then it does so in 
the shape of extending the scope of the 
definition and not of contracting it. It is, 
however, as necessary now asit was before, 
that the agreement should relate to a busi- 
ness. That part of the definition has not 
been altered. Therefore, if illus. (a) 
was illustrative of a business under the 
old definition we conceive that it must 
still be so under the new. 


(2) 60 B B00, 
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We were also referred to London Finan» 
cial Association v. Kelk'3). But the facts 
there were different. Indeed fundamentally 
the position there was the same as the 
position in our decision in Seth Suganmal 
v. Umraobi (|) wkere we held tbat an 
isolated act cf money lending when entered 
into by two persons in common dces not 
necessarily constitute a partnership. 
Bacon, V. ©. explained the difference at 
p. 143* : 

“It doesnot appear to me that either in law or in 
fact any kind of partnership was created. Hach 
of the three parties was entitled under the contract 
to anundivided sharein the subject- Each paid 
for that share with individual separate money. 
The three had, no doubt, in a sense, a common 
interest inthe subject, butno one of the essential 
elements of a pertnership was found to exist in the 
ease, forno oneof them could interfere with either 
of the others in whatever disposition the others 
might makeof their separate shares, nor could 
the death or bankruptcy or transfer or devolution 
ofthe shares of any one of the parties affect the 
rightsof the others; neither of them could object 
to the introduction of any other person, or be 
liable in respect of any debt or engagement of the 
others. Norcanitbe truly said that any analogy 
exists between this case andthe well-known cases 
in bankruptcy where, one partners, a trustee, 
having employed trust moneys with the knowledge 
and consent ofhis co-partners in the partnership 
business, a joint debt is contracted by all the 
partners, Here the only money furnished by the 
directors was for the purchassof the separate share 
acquired by them while each of the parties dealt only 
with their own moneys, and each of them acquired 
rights and interests wholly distinct from those of the 
others.” h B : 

That also is the position when there is 
an isolated act of joint and saveral money- 
lending without any further fact or agree- 
ment which would have the effect of 
binding the two-together as partners, Hach 
contributes his separate money to make 
the total of the loan and in the absence of 
an agreement to the contrary each is 
entitled, when the loan is repaid, to do what 
he likes with his share, both with the 
principal and the interest. Each could, 


-if he liked, assign his interest to another 


and direct that payment be made to him. 
Each could, if he liked, by an arrangement 
with the debtor Telinquish his rights and 
give avalid discharge to tke debtor to 
the extent of his interest in the transaction, 
That is the very negation of partnership. 
But when the parties are not free to do these 
things by unilateral action then the position 
changes. ; 

That we think was the difference bet- 
ween illus. (a) and (b) to s. 239 of the 


AY) (1884) 26 Oh, D 107; 583 L JOh. 1025; 50L T 
492. 
*Page of (1884) 26 Oh, D.—[Ed.] 
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Contract Act (now repealed), Illustration 
(a) wehave already quoted, Illustration 
(b) was similar except that there A and B, 
instead of agreeing to sell the 100 bales of 
cotton for their joint account, agree to 
share it between them. There is then no 
partnership, 

The difference we think lies here, A 
business must consist of at least an out- 
going and an incoming. It cannot consist 
of one of them alone. Also, before there 
can be a partnership there must be an 
agreement to conduct a business on the 
joint account, that is to say, there must be 
in contemplation not only an outgoing 
on the joint account but also an ins 
coming. 

We donot doubt that the second stage 
about the incoming may never be reached, 
There may never be an incoming. There 
may be a dead loss or the partnership may 
be determined. Butthat is not what we 
have to look to. Partnership rests on 
| agreement and so long as the agree- 
ment contemplates an outgoing and an 
incoming onthe joint account in respect 
of a business, the partnership is complete 
and all subsequent rights and liabilities 
are governed by laws which relate to 
partnership, It is not the subsequent 
happenings which determine the question 
but the initial agreement, 

In the case cited above about the 
isolated act of money-lending, there was 
an outgoing on the joint account, (the 
money lent), but there was no agreement 
thatthe incoming, that is to say, the princi« 
pal and the interest when repaid, should 
be held onthe joint account for a fresh 
endeavour, In the absence of such an 
agreement, the ordinary rule applied and 
gave to each an. undivided interest in the 
whole with which he could deal as he 
pleased independent of the consent of the 
other, The element that each should be 
able to act for the whole or prevent the 
other from dealing with his share as he 
pleased, was lacking. 

Had the agreement been different, had 
it been that not only was the lending to be 
on the joint account but so also the money 
repaid so that it could be used again fora 
joint endeavour, then there would have 
been a partnership.* Neither of the two 
lenders could then have claimed the right 
to use his share for his own purposes 
unilaterally. It would have been necessary 
either first to dissolve the old agreement 
and replace it by a fresh one, or to amend 
it by joint consent, or to dissolve the part= 
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nership and distribute the shares by wav 
of winding up. The ultimate result would 
probably have been the same, but the 
means by which the goal is reached, con» 
stitutes two entirely separate things in 
law. 

That is also the difference between 
illus. (a) and illus. (b). In the former 
the outgoing, (the price paid, or agreed 
to be paid, for the 100 bales), was 
on the joint account, and so alsothe incom- 
ing (the 100 bales). The agreement was 
that the bales were to be held on the joint 
account so that they could be sold again. 
So long as that agreement subsisted neither 
could have dealt with his own share on his 
own account without the consent of the 
other. In point of fact, neither had 
a share atthat moment. Each had only 
a right to a share on liquidation. 

But in illus, (b), though the outgoing 
was on the joint account the income 
ing wasnot. The agreement was not to 
hold the property for the benefit of both 
but toshare it between them. Each was 
tobe master of his own share before ever 
the property came in. Each had not merely 
a right to a share on liquidation or 
distribution but an ascertained though une 
divided share with which he could deal as 
he pleased. 

The test of outgoing and incoming will 
not be as clear when we consider partner- 
ships of skill such as a firm of solicitors or 
a band of artists. But in their case the 
outgoing isthe personal labour they put 
into the joint endeavour and the incoming 
the money they receive. Thereis no diñ- 
culty in their cases so long as the elements 
of continuity and repetition are present but 
the borderline is reached when we con- 
sider an agreement between two profese 
sional entertainers to hire out their services 
for oneevening only, pool their earnings 
and divide them in certain shares, say half 
and half. A isengaged at house X and 
receives Rs, 100 B at house Y and gets only 
Re. 20. Are they partners? We will not 
venture an opinion though we conceive 
that fundamentally the tests will be the 
same and will depend upon the power of 
each to give a valid discharge in respect 
of his own share unilaterally andto waive 
the right to haveit collected before it is 
paid. [tisin engagements of this charac- 
ter that we conceive the repatitive test 
might break down. But «wa express no 
opinion, 

What we do decide is that the change 
in the definition of partnership has not 


. 
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fected the efficacy of illus. (a) and 
(b). That is also the opinion of Pollock and 
Mulla in their Indian Partnership Act. 
They say at p. 6: 

“The illustrations are elementary,and the abroga- 
tion of their legislative authority must not be 
supposed to cast any doubt on their correctness.”? 


In view of our decision in Seth Bhudar 
Sao v. Seth Somarathmal (4) where the 
partnership was accepted on all bands it is 
perhaps necessary to distinguish cases of 
purchase of property for joint user from 
those in which it is purchased for a joint 
endeavour. Thusif A and B buy a house 
jointly so that they might both live in it, 
ora field so that they might both cultivate 
it, we conceive that there would be no 
partnership because either could sue at 
any moment for division by metes and 
bounds of his share. There is no “business” 
in the sense in whichthat term is used in 
the Partnership Act. Each is joining the 
other for his separate and individual bene- 
ft and expecting in the property a separate 
though undivided interest. 

If however they jointly purchase the pro- 
perty in order to further a fresh joint 
endeavour, then they cannot sue for their 
share, for they have none in the property 
as such. They merely have an interest in 
the partnership and must first take steps 
to get that partnership dissolved, or to 
modify their agreement of partnership in 
which neither can act in relation to the 
property for his own separate benefit 
and interest without the consent of the 
other. 

Turning back to the plaint and examine 
ing its allegations in the light of these 
observations, we think that tne lower Oourt 
is right in holding that the statement 
amounts to an averment of partnership. 
It recitesin para. 2 that 

“The defendant held half the share inthe profit or 
a ising out of the aforesaid souda (transac- 
JON). 

Itis clear that there could be neither 
profit nor loss until the cotton was re-sold. 
Therefore, the transaction was not merely 
to purchase cotton for the purpose of 
sharing it between them as in illus. 
(b). It was purchased so that it might 
be re-sold. But was the sale to be on their 
joint account ? Wecannot see what else it 
could be, 

Each party was to share the profit or bear 
the loss half and half. That means that 
neither could -sell his half of the cotton as 
an independent transaction in which he 
alone was interested without the consent of 


(4) 187 Ind, Oes, 60; 1939 NLJ 539; ATR 1940 
Nag. I; 12 R N 267. 


LAL GANGA KANT SINGH v, GIRRAJ KUAR (OUDH) 


. 


19010 


the other. Whatever was done had ‘to be 
done on the joint account. That is exactly 
illus. (a). Thelower Courts were conséqu- 
ently right in holding that the transaction 
was a partnership transaction. 

Once thatis accepted then there is no 
question but that the suit cannot lie bee 
cause of s. 69 (1) of the Partnership Act. 

The appeal fails and is dismissed with 
costs. 


8. Appeal dismissed. 


—— 


OUDH CHIEF COURT 
Miscellaneous Appeals Nos. 87 and 88 
of 1938 
August 19, 1940 
Bennett, J. 
LAL GANGA KANT SINGH AND ANOTAER 
— OnsacT. RS—APPELLANTS 
VETSUS 
Mst. GIRRAJ KUAR ARD ofazRs— 
OvProsifg PARTI —REKPNN DENTS 

U.P. Encumbered Estates Act (XXV of 1934}, 6. 11 
—Application by widow enjoying widow's interest 
for liquidation of mortgage debt incurred by her— 
Reversioners, if can intervene under e. 11, 

Under s. 11, U. P. Encum. Estates Act, the rever- 
sioners are not entitled to intervene in proceedings 
under the Encum. Estates Act on an application under 
s. 4 of the Act by a widow enjoying a widow's in- 
terest for the liquidation of a mortgage debt incur- 
red by her. 190 Ind, Oas. 76 (3), distinguished. 

Misc, A. against the order of the Special 
Judge, First Grade, Fyzabad, dated Jan- 
uary 17, 1938. 


Mr, Haider Husain, for the Appellants, 


Messrs. R. B. Lal and M. M. Lal, for 
Respondent No. 1. 


Judgment.—Miscellaneous Appeals Nos. 
87 and 88 have been filed jointly by Lal 
Ganga Kant Singh and Kishori Kant 
against an order passed by a Special 
Judge of the first grade under the Encum. 
Estates Act. 

The applicant under s, 4 of that Act was 
Mst. Girraj Kunwar, the widow of Lal Sri 
Kant Singh. She executed a mortgage and 


-her written statement showed the mort- 


gaged property asthe property and the 
mortgagee, as the creditor, to be considered 
under the Act. Lal Ganga Kant Singh and 
Kishori Kant made g claim under s. 11 of 
the Act as reversioners, objecting that the 
property mortgaged was not liable to be 
sold in satisfaction of the mortgage debt 
because it was fictitious and invalid, the 
debt not having been incurred for legal 
necessity. They asked for various dec» 
larations. 


1940 


_ The Special Judge rejected their ob- 
jections on the ground thats. 11 did not 
contemplate such claims by reversioners 
who had no present right in the property 
but merely a spes successionis. He observed 
that an order of the Court under the Encum. 
Estates Act would not have the effect ofa 
judgment in rem and would not bind those 
who were not parties to it. 


The objectors Lal Ganga Kant Singh > 


and Kishori Kant have now made common 
cause and preferred joint appeals against 
the order of the Special Judge. A 

It appears from what has been stated by 
the learned Counsel for the opposite party, 
Mst. Girraj Kunwar, that her case is that she 
is in possession of the property under a 
will of her husband and that by this will 
the property will devolve on her death on 
another reversioner, Krishna Kishore 
Singh. But whatever the facts may be 
‘about this the casehas to be considered 
from the point of view of the claim made 
by the appellants under s. 11, that claim 
representing that Mst, Girraj Kunwar is 
entitled only to a widow's estate, 

It was suggested by the learned Counsel 
-for the appellants that Mst. Girraj Kunwar 
might be entitled only to a life interest 
- and that the objectors might, therefore, 
be considered to have a vested remainder 
in the property, But he conceded that he 
could not press the appeal on this ground 
in view ofthe statement which the appel- 
lants had previously made that Mst. Girraj 
Kunwar enjoyed a widow’s estate. 

-The preliminary issue on these two claims 
was : 

“Whether the objections raised by Ganga Kant 


and Kishori Kant are maintainable unders. 11 of 
the Encum, Estates Act?" 


The learned Civil Judge . considered the 
meaning of the word “claim” in subss. 2 
of s, 11 of the Encum. Estates Act and held 
that the claim put forward by the appel- 
lanis as nearest reversicners to the widow's 
estate was not a claim contemplated by 
this sub-section. 

It has been argued for the appellants 
that reversioners have certain rights under 
the Hindu Law. Learned Counsel referred 
to the provisions of s. 205 of Mulla’s Prin- 
ciples of Hindu Law as showing that the 
“ next reversioner, though he has no interest 
higher than a chance of succession, may 
institute a suit in the widow's lifetime for 
a declaration that an alienation by her 
is not binding on him. Learned Counsel 
- for the respondents referred. to s. 91 of the 
T, P, Actas showing that the reversioners 
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had nct such an interest in the property 
as would entitle them to institute a suit for 
redemption. Under cl. (a) of this section 
any person who has any interest in, or 
charge upon, the property mortgaged may 
institute a suit for redemption, but it has 
been held that a reversioner has no such 
interest. Reference was made in this 
connection to the case of Chhotey Singh v. 
Surat Singh (1. L. R.5 Lucknow, 691) (1). 

It is not disputed that areversioner has 
no right to institute a suit for redemption, 
but itis argued that nevertheless he hasa 
claim to the property which entitles him to 
make an objection under s. 11. I have 
considered in connection with this argue 
ment the provisions of O. XXXIV,r.1 of 
the Civil P, O. under which all persons 
having an interest either in the mortgage- 
security or in the right of redemption shall 
be joined as parties to any suit relating 
to the mortgage. Neither learned Counsel 
has been able to refer me to any express 
authority on the point whether a revarsioner 
would be entitled under O. XXXIV, r. 1 to 
be joined as a party to a suit relating toa 
mortgage, and it is conceded that in the 
absence of such authority it is probably 
correct to say that a reversioner has no 
such right. In Shiv Dev Singh v. Jat Ram 
(A, I, R, 1919 Lahcre, 40 (1) (2) where the 
parties were not governed by the Hindu 
Law, and the son, under the Oustomary 
Law, was entitled only to a reversionery 
interest for the protection of which he has 
the right tointerfere to prevent unnecessary 
alienations ofthe property, it was held 
tbat the son's interest was not sufficient to 
entitle him to be made a party to a suit 
on the mortgage. It appears to me, theres 
fore that the appellants would not be entitl- 
ed to be joined as parties under the proe 
visions of O. XXXIV, r. 1,and I think 
that this conclusion has some relevance 
in considering whether their claims should 
be admitted for consideration under s. 1l. 
The provisions of the Civil P. C. have been 
madeapplicable to proceedings under the 
Encum. Estates Act so far as they are 
applicable and not inconsistent with the 
provisions of the Act. 

No doubt it might be considered expe 
dient that disputes of this nature should ° 
be settled by the Special Judge in 
proceedings underthe Encum. Estates Act. 
Tt would probably be possible to obtain a 


(1) 5 Luck. 691.123 Ind, Oas. 211; Ind. Rul. (1930) 
Oudh 163; 70 W N 355; AIR 19:0 Oudh 294. 
(2) A I R1919 Lab, 40 (1); 53 Ind. Cas. 411; 125 P 
R1919; 44 PLR 1920, 


618 


better price for the property after. the 
settlement of such a dispute: but this 
cannot be the decisive consideration. Sub- 
S. 2ofs. 11 would appear to contemplate 
primarily objections by perscns having an 
immediate claim tothe property, so that 
it may be decided by the Special Judge on 
such objections whether the property 
claimed by the objector should or should 
not remain in the list of property given 
by the applicant under s,& But the claim 
under consideration is not a claim of this 
kind. The appellants are not asking the 
Special Judge to decide that the widow is 
not entitled tothe property and that they 
are, They are asking for a decision on 
the questicn whether the property is sube 
ject to acertain debt. It would be nes 
cessary first of all forthe Special Judge 
to decide whether, in view of the case put 
forward by the opposite party, the appel- 
lants were entitled to object as rever- 
sioners at all, and if that point had been 
decided in favour of the appellants, it 
- would then be necessary for him to consider 
whether the alienation by the widow was 
for legal necessity or not. It is certainly 
doubtful whether it was intended that such 
questions should be considered under the 
provisions of 6,11; I donot think that it 
was so intended. 

It was recently decided by a Bench of 
this Court in Dwarka Nath Singh v. Musam- 
mat Raj Rani (Miscellaneous Appeal No. 
49 of 1935) (3) that where the widow had 
a life estate only in her husband's pro- 
perty and the appellants enjoyed proprie- 
tary title therein subject to her life interest, 
that is, they held a vested remainder, they 
were entitled to be impleaded as parties to 
the proceedings under the Encum. Estates 
Act. But that case can be distinguished 
because the appellants in that case had a 
present and not merely a possible future 
claim to the property. They had a definite 
interest in the property and in the 
proceedings and there was therefore much 
more justification for applying the principle 
of O. XXXIV, r. 1 than inthe present case. 

For these reasons I am not prepared to 
find that the learned Special Judge was 
wrong in holding that reversioners are not 
entitled to intervene in proceedings under 
the Encum. Estates Act on an application 
by awidow enjoying a widow's interes 
for tke liquidation of a mortgage debt 
incurred by her, and I accordingly dismiss 
these appeals with costs, 


D, Appeals dismissed, 
(3) 190 Ind. Cas, 76; 1940 O W N 716; 13 R O 106. - 
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Criminal Revision Application No, 6 of 1910 
February 16, 1940 
Davis, J. O. AND WESTON, J. 
VIRU KAMU AND ANOTaE&B—APPLIOANTS 


Vv2TSUs 
DEWANDAS JHAMANDAS— 
Opposits PARTY. 

Criminal Procedure Code (Act V of -1898), as. 144, 
145—Exercise of powere under s 144—Duty of 
Magistrate—Action under s, 145, when ahould be 
taken—Habitual and unjustified use of a 144 as 
substitute for ss. 107 and 145, deprecated. 

It is true that s. 144, Oriminal P. O., gives wide 
powers to the Magistrate and that imminent danger 
to the public peace justifies the subordination of pri- 
vate interests. At the same time care should be 
taken to see that use of this section is not invoked 
by one party to a dispute in order to obtain material 
advantage over the other. , 

When, in the course ofa proceeding under s. 144, 
Oriminal P. O., the Magistrate finds that thereis a 
bona fide dispute as to possession of land likely to 
cause a breach of the peace he is bound immediate- 
ly to take action under s. 145. 68 Ind. Oas, 149 
d), relied on. Li 

There is no justification for periodical recourse to 
s, 144, Criminal P., O., on the plea of emergency in 
cases where emergency exists only by reason of 
neglect of the authorities to take proper order when 
the facts first came to their notice. What the Oourt 
deprecates is the habitual and unjustifiable use of 
s. 144.48 a substitute forsa. 107 and 145. 


Or, R. App, to revise the order of the Sub- 
Divisional Magistrate, Tando, dated Decem- 
ber 23, 1939. 


Mr. Kimatrai Bhojraj, for the Applicants. 


Mr. Partabrai D. Punwani, 
General, for the Orown. 


Advocates 


- Weston, J.—This is a revision applica- 
tion against an order of the Sub-Divisional 
Magistrate, Tando, passed on December 23, 
1939 under s. 144, Criminal P. C., by which 
he ordered 27 persons ‘to abstain from going 
into the land or attempting to cultivate 
it for a period of two calendar months 
from the date of this order’. This revis- 
ion application has been filed by two of 
these 27 persons. The land referred to in 
the order of the Magistrate belonged to one 
Jhamandas who died in May 1938. After 
his death disputes as to inheritance of his 
estate arose between his brother and his 
brother's son on the one hand and two 
grandsons of his*daughter on the other, 
both sides relying upon wills said to have 
been executed by the deceased. It appears 
that the grandsons have obtained entry of 
their names in the revenue records, but the 
brother's son has filed a civil suit in the 
Court of the First Olass Sub-Judge, Hyderae 
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bad, sndin this suit he sought an interim 
injunction restraining the defendants, the 
grandsons and others, from interfering with 
plaintiff’s possession of property of the de- 
ceased including the lands. Injunction was 
finally refused by the Subordinate Judge, 
and against this refusal an appeal is pending 
in this Court, and in the appeal proceedings 
Plaintiff has obtained, by orders of this 
Court dated July 14, 1939 and September 
26, 1939, an interim injunction restraining 
defendants from interfering with the pos- 
session of plaintiff “in respect of such lands 
as are in his possession”. 

On December 14, 1939 Dewandas, one 
of the grandsons of deceased and a defen- 
dant inthe suit, made an application to the 
Sub-Divisional Magistrate stating that plain- 
tiff bas attempted to take undue advantage 
of the injunction granted by using force to 
dispossess Dewandas and his brother, and 
‘a few days before the date of application 
has taken the 27 persons mentioned as 
opponents armed with hatchets and lathis 
and has ordered opponents to plough the 
land. Dewandas asked for an order under 
s. 144 and stated in the application that 
in similar circumstances the previous year 
breach of the peace was prevented only by 
an order under s, 144, Criminal P. O. The 
learned Magistrate then passed the order 
now before us in which he states that his 
conclusion as to imminent danger to the 
peace is based also upon certain applica- 
tions received from or through the Police. 
He also states that Dewandas and his bro- 
ther arein actual possession as the khata 
is in their names and their possession has 
been confirmed by the Civil Court. As thia 
Court has directed by injunction that the 
other side should continue in such posses- 
sion as they enjoyed in July 1939, it can 
hardly be said that possession of all the 
lands by Dewandas and his brother has 
been confirmed by the Civil Court. The 
Magistrate states in his order that the 27 
opponents are haris of the land since the 
time of deceased Jhamandas, and we are 
informed that in pursuance of the order of 
December 23, 1939 notices have been ser- 
ved upon them not in terms of the order 
passed, but directing that they should 
vacate the land and stating that if they do 
not vacate, they will be ejected by force. 

It is true that s. 144, Criminal P. O., 
gives wide powers to the Magistrate and 
that imminent danger to the public pesce 
justifies the subordination of private inter- 
ests. At the same time we consider that 
care should be taken to see that use of this 
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section is not invoked by one party to a: 
dispute in order to obtain material advans 
tage over the other. The effect of the pre- 
sent order is that for a period of two months. 
the injunction issued by this Court has 
been set aside,and we are informed that 
these particular two months have a special 
significance as they cover the period when. 
the lands are prepared for rabi cultivation, 
-and that if Dewandas and his brother obtain 
possession during this period they will 
obtain a commanding advantage for the 
following cultivation season, We find from. 
the record that on January 3, 1939, almoat 
exactly one year before the present order. 
a similar order under s. 144, Criminal P. O., 
was obtained sgainst certain of the pre- 
sent opponents, and we do not understand 
why, following this first order, the Magis- 
trate did not proceed under s. 145, Orimis 
nal P. O, as it was his plain duty to do, 
As remarked by Jwala Prasad, J., in 
Shebalak Singh v. Kamaruddin Mandal, (1) 
at p. 105. 

“Tome it appears that when in the course of a. 
proceeding under s. 144, Oriminal P. O., the Magis- 
trate finds that there is a bona fide dispute as to pos- 
session of land likely to cause a breach of the peace ho- 
is bound immediately to take action under 8, 145". 
and again at the same page : 

“Section 144 is a temporary measure which the- 
Magistrate in his discretion may adopt for the im- 
mediate prevention amongst others of a disturbance 
of public tranquillity or a riot or an affray. Now 
the threatened breach of peace may be in connec- 
tion with land. In this sense the Magistrate may 
in the first instance pass an order under s, 144 
against both or any one of the parties threatening 
to commit a breach of the pace in connection with 
the possession of land. Therefore the real question 
is not as tothe power of the Magistrate in the first 
justance to issue an order under s 144 to prevent a 
breach of the peace concerning any land, but what 
action the Magistrate ought to take after he comes to 
know at any stage of the proceeding under s, 144 
that the danger of a breach of the peace is due- 
to a bona fide dispute, and not a mere pretence ag 
to the possession of the land, The answer is that 
the Magistrate must then at once start an enquiry 
under s. 145 of the Code either in continuation of 
the order passed under s 144 or in supersession 
thereof, inasmuch as the condition laid down for 
an enquiry under s. 145 ‘that a dispute likely to 
cause a breach of the peace exists concerning any 
land’ to quote the words of the section will then 
have been gatisfied”. h 

There can be no doubt thatif proceed- 
ings under s. 145 and if necessary under 
s. 107 had been taken following the first 
order of January 3, 1938 further proceed- 
ings would not have been called for. In the 
papers there is some reference to proceed» 
ings under ss. 107 and 145, ‘Oriminal P.O, 
These, we are told, were initiated after 


(1) 2 Pat, 94 (1059; 68 Ind, Oas. 149; A I R1927 
Pat. 435; 23 Or. L J 549; 3P LT 573(F B). . 
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‘September 1939, and we are also told that 
these proceedings are not being actively 
prosecuted. As said by Prinsep, J. in 
Joyanti Kumar Mookerjee v. J. B, Middle- 
ton, '2) at p. 787: 

“We would draw attention to the terms of s. 145 
which, if properly applied, provide a perfect remedy 
for any disturbance of this description relating to 
the possession of land, inasmuch ass. 145 permits 
a Magistrate, who may find the case to be one of 
emergency, to attach the subject of dispute pending 
his decision under that section, An order under 
s. 144, it should be remembered, can be passed 
ez parte also only in a case of emergency, but it re- 
mains in force only for two months, at the end of 
which time the cause of dispute and its probable 
‘consequences will still remain. Iftherefor a Magis- 
trate acts at once under s. 145, and if neceseary 
attaches the land, the subject-matter in dispute, he 
acts more effectively than by an order under s. 144, 
because he puts himself into a position to settle 
the dispute between the parties, which is likely to 
‘disturb the public peace". 


We can see no justification for periodical 
recourse to e. 144, Criminal P,O., on the 
plea of emergency in cases where emergency 
exists only be reason of neglect of the 
authorities to take proper order when the 
facts first came to their notice. In the words 
of Mullick, J., in the Patna case already 
referred to 
“what the Court deprecates is the habitual and un- 


justifiable use of s, 144 as a substitute for ss, 107 
and 145”, 


We think the proper order we should 
make in the present case is this: We set 
aside the order under s. 144, Criminal P. O., 
dated December 23, 1939, and we direct 
the Magistrate to proceed immediately with 
the proceedings under s, 145 pending before 
him. It will be open to him, if he considers 
it necessary, to proceed at the same time 
with the proceedings under s. 107, Oriminal 
P. Q., and to useall powers which he pos- 
sesses under Chaps. VIII and XII to prevent 
‘breach of the peace. 


8. Order set aside. 
(2) 27 O 785 (789); 4 O WN 562, 
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portion of land—Whether breach of contraet—Ten- 
ant, if canbe ejected from whole area. 

There is a clear distinction between usinga grove 
for the purposes of cultivation and using it fr the 
purposes of erecting structures upon it, even though 
those structures are of a temporary nature, The 
cultivation of land is not necessarily inconsistent 
with the planting of trees, but no trees can be 
planted on that portion of a grove on which structures 
have been erected. Where there is an agreement 
between a gamindar and a tenant that the tenant 
should have aspecified areafor the purposes of a 
grove, and the tenant either does not use a definite 
ascertainable portion for the purposes of a grove, by 
neglecting to replant fora considerable period, or 
affirmatively uses a definite ascertainable portion, 
even a small portion, for some other purpose, e. 9., 
ordinary cultivation, or building a house, he com- 
mits a breach ofthe original contract and is liable 
to ejectment from the whole, unless the zamindar 
has acquiesced in the continuance of the contract, 
Such an agreement between the parties can be pre- 
sumed from the circumstances, 106 Ind. Oas. 268 
(3), relied on, 27 Ind. Oas. 882 (1) and 105 Ind. Cas. 
79 (2), distinguished. 

S. O. A. against an order of the Addi- 
tional Oivil Judge, Partabgarh, dated April 


17, 1937. 


Mr. S. N. Srivastava, for the Appellant. 

Mr. Akhtar Husain, for the Respondent. 

dudgment.—This is a second civil appeal 
against the judgment and decree of the 
learned Additional Civil Judge of Partab- 
garh partly allowing an appeal from a 
decree passed by the learned Munsif, 
Kunda, on December 23, 1936, dismissing 
the plaintiff's suit. 

A suit was brought by the present res- 
pondent, Pt. Bindeshwar Datt, against the 
appellant, Bansidhar Misra, to recover 
possession of a plot of land of which the 
present No, is 4€-B, The plaintiff asked 
that he might be given possession by demoli- 
tion of certain structures on tha land and 
by removal of certain trees which the 
defendant had planted. He claimed owner- 
ship in the land under a perpetual leas - 
and contended that the defendant merely 
exercised the rights of a riyaya in the 
land and was not entitled to make construc- 
tions on it or to plant new trees. 

; The defendant claimed to be @ shankalap- 
ar. 

The Munsif held that the plaintiff was a 
perpetual lessee of the land and the defen- 
dant was not a shankalapdar in it. He 
further held that the defendant was a 
grove-holder in the lénd and as such entitled 
to plant new trees. There was certain 
constructions on the land, namely, a chaubara 
and charhai, but the learned Munsif held 
that the plaintiff was not entitled to have 
these constructions demolished. He accord» 
ingly dismissed the suit. 
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In first appeal the learned Additional 
Civil Judge maintained the finding of the 
learned Munsif that the defendant was a 
grove-holder in the land, but he considered 
that the plaintiff was entitled to relief in 
respect of the chaubara and charhai. He 
accordingly granted plaintiff a decree for 
their demolition, allowing the defendant a 
month’s time to remove them, 

The defendant, Bansidhar Misra, has 
appealed against the order of tae Addi- 
tional Civil Judge in respect of the chaubara 
and charhai. 

Oross-objections were filed by the plaint- 
iff-respondent, but they were admittedly 
filed beyond tims. An application was 
submitted praying that they might be 
entertained under s. 151 of the Oivil P. O. 
and s. 5 of the Lim. Act. It was stated in 
the application that the applicant had re- 
ceived no notice of the date fixed for the 
hearing of the appeal having left his resi- 
dence and having gone to Bombay. The 
application was supported by an affidavit, 
It was sought in the cross-objections to 
challenge the finding of the lower Courts 
that the defendant was a grove-holder. 

The record shows that October 11, 1939, 
was first fixed for the hearing of this 
appeal. A notice was sent accordingly to 
the residence of the plaintiff-respondent. 
The plaintiff-respondent was absent, but 
his father was present and took the notice. 
It was held that service was sufficient and 
this is not disputed under r, 15, O. V of the 
Oivil P. O. Service in such circumstances 
may be made on any adult male member 
of the family residing with the party to 
be served. 


I find it difficult to believe either that the 
plaintiff-respondent was not aware of the 
fact that an appeal was pending or that 
he did not receive notice of it from his 
father. I am not prepared on these facts 
to admit this cross-objection which is 
accordingly rejected as filed beyond time. 

I come now to the appeal filed by the 
defendant egainet the order of the Oivil 
Judge requiring him to demolish the struc- 
tures in question, 


It is argued on his behalf that a grove» 
holder is entitled to-*erect on his grove 
temporary structures of this kind, and 
learned Counsel has referred me to several 
cases in which it was held that a grove 
holder is entitled to cultivate the land and 
enjory the produce arising from such culti- 
vation. In particular I have been referred 
to the cases of Suraj Bakhsh Singh v. Ram 
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Anand (3 O. W. N. 6£0) (1) and Durga Prasad 
Singh v. Mumtaz Ali (4 O. W. N. 842) (2). 
It was held by this Court in both thess cases 
that there is 8 presumption when land is 
given for the purpose cf planting a grove 
thereon, that the tenant may enjoy the pro- 
duce of the land in the shape of grass, 
self grown trees or any other cultivation 
so long as he is in possession of the 
grove. 

For the respondent [ have been referred 
to p. 40S of Mata Prasad’s Rent Law in 
Oudh (7th Edition) as showing that where. 
there is an agreement between a zamindar 
and a tenant that the tenant should havea 
specified area for the purposes of a grove, 
and the tenant either does not use a definite 
ascertainable portion for the purposes of 
a grove, by neglecting to replant for a 
considerable period, or affirmatively uses 
a definite ascertainable portion, even a 
small portion, for some other purpose, e. g. 
ordinary cultivation, or building a house, 
he commits a breach of the original con- 
tract and is liable to ejectment from the 
whole, unless the zamindar has acquiesced 
in the continuance of the contract. This 
View is based on a ruling of the Allahabad 
High Court in Raghunath v. Muhammad Ali 
Hasan Khan (106 Ind, Oas. 263) (3). In my 
opinion there is a clear distinction between 
using a grove for the purposes of cultivae 
tion and using it for the purposes erecting 
structures upon it, even though those strace 
tures are of a temporary nature, The culti- 
vation of land is not necessarily inconsice- 
tent with the planting of trees, but no trees 
can be planted on that portion of a grove 
on which structures have been erected. 
Consequently, L consider that the rulings 
of this Court cited are not relevant, while 
the Allahabad High Court ruling is directly 
on the point at issue. 

The only doubt which might arise in the - 
case is whether there was such an agree- 
ment between the zamindar and the tenant 
a3 is referred toin the Allahabad case, but 
I think that such an agreement must bo 
presumed. 

I accordingly dismies this appeal with 
Coste. 

D. Appeal dismissed. 
(1) 3O W N 680; 97 Ind. Cas. 882; A I R 1926 Oudh 


(2) 4 O WN 842; 105 Ind. Oaa. 79. 
(3) 106 Ind. Oas. 268; L R 8 A 292 Rev.; I L T 40 Al.. 
46; ALR 1928 All, 117. ° 
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CALCUTTA HIGH COURT 
Appeal No. 1753 of 1937 
January 9, 1940 
HENDERSON, J. 
‘SUKUMAR OHANDRA MUKHERJEE 
AND ANOTABR—PLAINTIFSs——~APPELLANTS 


versus 
NAGENDRABALA DASI—DegranpantNo. 2 
—RESeONDENT 


Evidence Act (I of 1872), 9. 18—Document recit- 
‘ing transfers and sub-leases—Admissibility to show 
that lease 48 permanent—Lease—Permanent—Premises 
“in town used for residential purposes—Inference— 
Practice—Pleadings—Statement adversely affecting 
defendant must be clear—Landlord and tenant—Suit 
by landlord for ejectment of tenant—Permanent 
tt not tmpleaded—Decision does not bind 
Mama 

The assertion of a right to transfer necessarily 
‘implies the existence of a permanent lease. Oon-' 
sequently documents reciting transfsrs and sub- 
leases are admissible in evidence to show that the 
‘lease is permanent. 

It is extremely unlikely that a lease for residen- 
‘tial purposes in a town would be taken on pre- 
carious terms. Hence the fact that the premises 
which are situtated in the town are being and have 


‘been used, for the purpose of residence shows that 
the lease was permanent. 

If a defendant is tobe adversely affected by a 
statement made in a written statement, that state. 
ment- should be in clear and unambiguous terms, 

Where in a suit by a landlord against his tenant 
for ejectment, the permanent sub-lessee is not made 
a party, the decision of the suit is not binding upon 
‘the sub-lessee and he is not liable to ejectment. 
77 Ind. Cas. 910 (1), 137 Inde Cas, 139 (2) and 60 
Ind, Cas. 969 (3), explained. 


A. against appellate decree of the Sub- 
Judge. First Court, Hooghly, dated August 
31, 1937. 


Messrs, Chandra Sekhar Sen and Sanat 
Kumar Chatterjee, for the Appellants. 


Dr. Radha Benode Pal and Mr. Shamapada 
Muzumdar, for the Respondent, 


Judgment.—This appeal is by defen- 
dant No. 2. The substantial point in 
‘dispute between the parties is whether 
the tenancy held by defendant No. 1 
under the plaintiffs is permanent or not. 
The suit was instituted for ejectment after 
service of a notice to quit. The Munsif 
made a decree in favour of the plain- 
tif’s on May 30, 1932. Both the defen- 
dants appealed. The lower Appellate 
Oourt dismissed the suit on the sole 
ground .that the notice to quit was invalid, 
There was tlen a second appeal to this 
Court.- The decree dismissing the suit was 
set aside and the appeal was ordered to be 
teheard on the merits, At the rehearing 
the Subordinate Judge came to the conclu- 
‘sion that the tenancy of defendant No. 1 is 
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permanent and not temporary. He held howe 
ever that the matter was res judicata b8tween 
the plaintiffs and defendant No. 1. “He 
accordingly dismissed the appeal of defen“ 
dant No. 1 and allowed the appeal of der 
fendant No, 2. The plaintifis have now ap- 
pealed to this Court. Two points have 
been urged in support of the appeal: (1) 
that the lease of defendant No. 1 is not 
permanent ; and (2) thatthe appellant is 
debarred from showing the permanent 
character of the tenancy, firstly because . 
the matter is res judicata, and secondly 
because the decree which has been made 
against defendant No, 1 is binding against 


er. 

On the first point the question is whe- 
ther it is possible to infer from certain facts 
that defendant No. 1's lease is permanent, Of 
course, in considering that matter, it is ne- 
cessary to bear in mind the habits and 
customs of the people. In reaching this 
conclusion, the learned Subordinate Judge 
relied upon the following matters: (1) Some 
recitals in certain documents. Briefly there 
is a series of transfers and sub-leases date 
ing from 1879 in all of which there isan 
assertion that the lease is permanent; (2) 
The conduct of defendant No. 1 in cone 
nexion with the documents Hx. A (1) and 
B (1) ; (3) The fact that the premises, which 
are situtated in the town of Howrah, are 
being and been used, for the purpose of 
residence ; (4) The terms and origin of 
the lease are unknown ; (5) Successions and 
transfers have been allowed for many years 
and there has never been any attempt to 
determine the lease by a notice to quit; 
and (6) The rent has been unvaried. 

On the firat point Mr. Sen contended 
that these documents are inadmissible -in 
evidence for this purpose. The question 
depends upon the meaning to be attached 
to the words “any transaction by which 
the right was asserted” ins. 13, Evi. Act. 
His contention is that the right asserted . 
was merely a right to transfer or to sublet 
the property. Both the learned Judges in 
the Courts below pointed out that the de- 
cisions are conflicting. In the present case 
however the lease was granted before the 
T. P. Act was enacted. The assertion of 
a right to transfer therefore necessarily 
implied the existence of a permanent lease. 
The reselt is that even if the narrower 
construction of s. 13, Evi. Act is accepted, 
these documents are admissible, and the 
learned Judge was justifiedin placing re» 
liance upon them. The importance of the 
second matter is that defendent No. 1 


1940 | SUKUMAR CHANDRA V. NAGENDRABALA (OA L.) 623 


was himself one of the landlords. It is 
therefore extremely improbable that he 
would purchase the lease on an allegation 
that it was permanent if, in fact, it was 
not. Subsequent to this purchase he let out 
a portion to one Sitaram Biswas for resi- 
dence and realized a salami of Rs. 375. 
This sub-lease has subsequently passed by 
transfer to the appellant.: He then let 
out another portion to the appellanton a 
salami of Re. 315, In both these documents 
a permanent right is asserted and perma- 
nent subelease is actually granted. These 
transactions took place in the year 1900 and 
1909. The conduct of defendant No. 1 in this 
connection is therefore a very sirong 
piece of evidence in favour of the appel» 
lant. The third matter is certainly a factor 
which ought to be taken into considera- 
tion in view of the habits of the people. 
It is extremely unlikely that a lease for 
residential purposes in a town would 
be taken on precarious terms. 

It is admitted that the terme of the 
original lease are unknown. Mr. Sen how- 
ever contended that the originis known in 
view of a Certain averment made in the 
written statement. On behalf of the ap- 
pellant, Dr, Pal contended that this avere 
ment is really ncthing more than a state 
ment to the effect that the lease has been 
in existence from the time of the Misras, that 
is to say, the defendants were merely 
giving the history of the tenancy so far as 
they were aware of it, In my judgment, 
that is the proper interpretation. If a 
defendant is to be adversely atfected by 
a statement made in a written statement, 
that statement should be in clear and 
unambiguous terms, There was nothing 
| the plaint to suggest that the origin 








thetenancy is known, On the other hand 
ere is no definite statement as to the 
origin in the written statement. In my 
inion therefore the learned Subordinate 
udge was right when he held that the 
igin of the tenancy is unknown. In estimate 
g the weight to be given to the fifth 
matter, it must be remembered that there 
was no real prospect of ejecting the tenants 
after the purchases by defendant No, 1 
until the land was allotted to the saham 
of the plaintiffs’ predecessor in a partition 
suit. It is hardly likely that defendant No, 
1 would have been willing to join as a 
plaintiff in an ejectment suit, This matter, 
however, only affects the period subsequent 
to the purchase by defendant No. 1, 
Regarding the fixity of rent the defen- 
‘dants tried to meet an apparent reduction. 
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This is due to the fact that in some of 
the documents the rent is set out as being 
Rs. 15-12- 3. In order to mest this they put 
forward a story of erosion by the action of 
a tank and a consequent reduction in rent. 
This story was disbelieved by the learned 
Munsif. The learned Subordinate Judge, 
however, appears to have accepted it as a 
Possible story. With all due respect I 
should find it very difficult to believe 
it. Dr. Pal, however, did not place any 
reliance upon it. The plain fact of the 
matter is that the question does not really 
arise. In the plaint the rent is said to be 
Rs. 15-4-0. There is no allegation that it 
ever varied and the plaintiffs made no 
attempt to show that Rs, 15-12-3 was ever 
realized, I have no doubt at all that the entry 
of this figure in some of the documents 
was due toa mistake. The significance of 
this matter, as pointed out by the learned 
Subordinate Judge, is that no attempt was 
made to determine the tenancy, although 
there is evidence to show that there had 
been a rise inland values before the ten- 
ancy passed to defendant No. 1. In addi- 
tion to these matters Dr, Pal also relied 
upon the fact that there were permanent 
pucca structures on the land, Inasmuch 
however as these structures were made 
after the purchase by defendant No. 1, no 
weight can be attached to this circumstance. 

On the other hand, Mr. Sen has laid 
stress upon the conduct of defendant No, 1 
in connexion with partition suit. The learned 
Munsif placed very great reliance upon this 
but ignored his conduct in connexion with 
the purchase of the lease. In the partition 
suit it was apparently agreed that the 
mourasht mokarari holdings would not be 
actually partitioned. The present tenancy 
was included in the other schedule. No 
objection to this course was taken by defen- 
dant No. 1. It is impossible to find any 
consistency in his conduct, because even 
at a later date he was realizing salami from 
and granting permanent sub-lease to defen- 
dant No. 2 on the allegation that the tenancy 
was permanent. I myself perfer the estimate 
of his condact made by the learned Subordi- 
nate Judge rather than that made by the 
Munsif. The former has relied upon his 
active conduct, the latter upon his merely 
remaining passive. No doubt it is easy to 
attack each item upon which the learned 
Subordinate Judge has relied, upon sepas 
rately and to say that it is insufficient, 
The real problem, however, is to weigh the 
cumulative effect of the evidence as a 
whole and to see whether it justifies ‘an 
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inference of permanency. Taking the mate 
ters upon which the learned Subordinate 
Judge has relied in so doing, I am of opi- 
nion that the inference which he made 
was justified by the evidence. 

The plea of res judicata depends upon 
another suit brought by the plaintiffs 
against defendant No. 1. This suit was 
instituted before the time of the notice to 
quit had expired on the basis thatthe tenancy 
was still in existence, The relief claimed 
was an injunction restraining defendant 
No. 1 from erecting pucca structures. 
Defendant No. 2 was not a party. The 
main question, however, was exactly the 
Same as that which has been agitated in 
the present suit. Inasmuch however as the 
sub-tenancy of defendant No. 2 was in 
existence at the time the suit was in- 
stituted, she will not be bound by the 
decision. There is ample authority for 
that proposition. Defendant No, 1 had gran» 
ted a permanent sub-lease and had really 
no interest himself in the suit. Suppos- 
ing. altogether apart from any collusion, 
he had been unwilling to spend money 
and allowed an ez parte decree to ba 
passed against bim, it would be quite 
‘unreasonable to hold that defendant No. 
2 would be bound by that decision. Mr. 
Sen's last contention is founded upon the 
right of a landlord who has obtained a 
decree for ejectment against the tenant 
to eject the sub-tenants in execution of 
his decree. The reason is that a tenant 
holding under a temporary lease cannot 
grant a permanent sub-lease. Hence ina 
suit for ejectment against the tenant the 
landlord need not make the sub-tenants 
parties. They are bound by the decree 
“and can be ejected in execution proceed- 
ings. In support of this contention Mr. 
Sen relied upon the observations of Page, 
J., in Ramkissendas v. Binjraj Chowhury, 
(1), Thcse observations were - certainly 
obiter dicta. But they were accepted by 
a Division Bench of this Court in Yusuf 
v. Jyotishchandra Banerji (2). On the other 
hand, Dr. Pal relied upon the decision of 
Rankir, J., in D. E. D. J, Ezra v. J.E. 
Gubbay (3). In my judgment, there is no 
conflict ia these decisions. The learned 
Judge in this case pointed out the risk 
which is taken by a plaintif when a 


sub-tenant is not made a party to the- 


"(1) 50 0 419; 77 Ind. Cas, {910; A I R 1923 Oal. 
691 ‘ 


(2) 59 O 739; 137 Ind. Oas. 139; A I R 1932 Cal, 241:, 
ore N 1132; 54 OL J 493; Ind. Rul. (1932) 

al. 267. 

(3) 47 O (907; 60 Ind, Cas. 969; A I R 1920 Cal. 706 . 
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suit. He said this: 

“The risk taken by omitting to join any syeh person 
is the risk that after decree he may set up a 
right to possession independently of the leasé which 
has become forfeited, whether by equity against the 
lessor or by other adverse title”. . 


These decisions, however, were all con- 
cerned with the right of a decree-holder 
to eject in execution sub-tenants of the 
judgmert-debtor when the judgment-debtor’s 
lease has been forfeited or otherwise legally 
determined, They can have no application 
to the rights of a sub tenant under a per- 
manent lease. It would be meaningless 
to say that although the appellant is not 
affected by res judicata, she is liable to ba 
ejected on the strength of the decree pass- 
ed against defendant No. 1 on the sole 
ground that the matter is res judicata. In- 
asmuch as the appellant has established that 
she has a permanent sub-leass, in my opinion 
she is not liable to be ejected on the strength 
of the decree passed against defendant 
No. 1. The appeal accordingly fails and 
is dismissed with costs. Leave to appeal 
under s. 15, Letters Patent, is granted. 

8. Appeal dismissed. 





MADRAS HIGH COURT 
Oriminal Revision Case No, 110 of 1940 


an 
Criminal Revision Petition No, 107 of 1940 


April 11, 1940 
LAKSHMANA Rao, Jo 
PUDUKODU ISWARA SUBRAMANYA 
AYYAR—PETITIONER 
versus 
EMPEROR-—Oppostta PARTY 

Madras Prevention of Adulteration Act (III of 
1918), s. 5 (1)(b,—-Ghee not stored or offered for sale 
—Noe conviction under 8. 5 (1) (b). 

Where ghee was not stored or offered for sale, the- 
conviction under s, 5 (1) (b) of the Mad. Prevention ¢ 
Adulteration Act is unsustainable, 

Or. R. Oase and Or. R. P. under ss. 435 ani 
439 of the Code of Criminal Procedure, 1898), 
praying the High Oourt to revise the judg 
ment of the Oourt of the Sub-Division: 
Magistrate of Vizagapatam in C. A. No. 4 
of 1939 preferred against the judgment ‘or 
the Court of the Taluk Magistrate of Viza- 
gepatam in O. O. No. 1567 of 1939. 

Mr, V. Rajagopal Mudaliar, 
Petitioner. 

The Public Prosecutor, forthe Crown, 

Order.—The gHee was not stored or 
offered for sale, and the conviction under 
8,5 (1) (b) ofthe Mad. Prevention of Adul- 
teration Act (Act III of 1918), is unsustain-- 
able. It is therefore set aside and the fine’ 
if levied will be refunded. 

N.S. Order accordingly. 










for tke. 


T of the Sikh Gurdwaras Act asa whole, there is no 


o 
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°” LAHORE HIGH COURT 
e First Appeal No. 48 of 1939 
è January 19, 1940 
Young, O. J, AND Tex Ouanp, J. 
GURDIT SINGH AND 0THERS-— DaerENDANT3 
— APPELLANTS 
versus i 
. COMMITTEE or MANAGEMENT 
GURDWARA NAWIN PADSHAHI, 
BIOHHUANA— PLAINTIFE— 
RESPONDENT. 

Punjab Sikh Gurdwaras Act (VIII of 1925), 
ss, 99,12, 7, 10,14 (1)—S. 99 is not mandatory— 
Section held sufficiently complied with —Tribuna! 
under s. 12 whether appointed merely to decide matters 
arising in petitiona under a, 14 (l)—Tribunal can 
decide claims made in accordance with Act— 
Jurisdiction to decide claim under a. 7-—-Interpretation 
of Statutes—Directory or mandatory—Distinction— 
Statute creating public duties—Use of word “shall.” 

The purpose of s. 99, Gurdwaras Act is to ensure 
that all members of the Committee had notice of any 
meeting, S.99 is directory and not imperative. The 
fact that all the members of the Committee were 
present when the resolution appointing the president 
to conduct the suit was passed, makes the resolution 
in accordance with law and renders the issue of 
notice unnecessary, [p. 626, col. 1,} 

Section 12 the Sikh Gurdwaras Tribunal is 
expressly constituted for the purpose of deciding 
claims made in accordance with the provisions of 
this Act. It is not constituted merely to decide 
matters arising in petitions received by it from the 
Prov. Gov. under-ss. 5, 6, 8,10 orll, in accor- 
dance with s. 14(1) These latter petitions are 
received by the Gov. and forwarded by them for 
decision, but the petition under s.7 is a claim and 
is also before the Tribunal, when under s. 10(1) a 
ecounter-petition is forwarded to it for disposal; 
because under s. 10 (1) the petition forwarded under 
this latter section is based upon a right, title or 
interest in any property included in the list attached 
tothe petition forwarded to Gov. unders.7. The 
Tribunal is set up for the purpose of deciding all 
claims made, and a claim under s. 7 in connexion 
with the property said to belong to the Gurdwara 
is a claim in accordance with the provisions of the 
Sikh Gurdwaras Act. Taking therefore the provisions 


foundation for the argument that the Tribunal has 
no jurisdiction to decide that the property included 
in the list attached to the petition under s. 7 
belonged tothe Gurdwara in question, 156 Ind. Oas, 


N 1042 (2), dissented from. [p 627, cols. 1 & 2.] 


1 


N The question whether mandatory enactments ought 


OTlky be construed to be directory only or obligatory, 


depends upon the general scope and object of the 
statute to be construed and these are the guides 
upon which a Oourt can decide whether the provi- 
sions are directory or imperative. It is thus that the 
Sintention of the Legislature can be determined. 
The use of the word “shall” does not necessarily 
imply that a particular provision is imperative, 
The distinction between statutes creating public 
duties and those conferring private rightsis that in 
general the provisions of the former are directory 
and of the latter imperative and that in the absence 
of an express provision the intention of the Legis- 
lature isto be ascertained by weighing the con- 
sequences of holding a statute to be directory or 
imperative. Caldow v, Pizell (1), referred to. [p, 626, 


col, 1.) 
190—79 & 80 
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F. A. from a deeree of the Sikh Gurdwaras 
Tribunal, Lahore, dated November 11, 1938. 

Mr Bhagat Singh, for the Appellants. 

Messrs. Narindar Singh and Harnam 
Singh Wasu, for the Respondent. 

Young, C. J—This is a first appeal 
from a decision of the Sikh Gurdwaras 
Tribunal in a suit under s. 25-A, Sikh 


.Gurdwaras Act, by the Gurdwara of Bis 


chhuana for possession of the Gurdwara 
buildings and certain land belonging to the 
Gurdwara. The suit was brought by the 
Committee of Management of the Gurdwara 
of Bichhuana through its President Sardar 
Ajit Singh. The Tribunal framed three 
issues: 

1. Whether Ajit Singh has been fully authorized 
to institute the case against the defendants ? 

2. Whether the plaintiff is entitled to possession 
under s. 25-A? 

3. To what compensation, if any, sre the defen- 
dants entitled ? 


The Tribunal decided that Ajit Singh was 
authorised to institute the suit; that the 
plaintiff was entitled to a decree for pose 
session of the property in dispute and that 
there was no evidence of any improvements 
which would entitle the defendants to come 
pensation. Against this decision the defen- 
dants appeal. A petition was originally filed 
under s. 7, Sikh Gurdwaras Act, claiming 
that the institution known as the Gurdwara 
Nawin Padshahi in Bichhuana was a Sikh 
Gurdwara. Unders. 7 (2) of the Act, a list 
of property was attachad to the petition 
which the petitioners claimed to belong 
to the Gurdwara Two petitions were ree 
ceived by Govt. disputing the plaintift’s 
claim, one under s. 3 of the Act and ans 
other under s. 10, The first petition was 
decided in July 1932 and in that petition 
it was decided that the institution was a 
Sikh Gurdwara. The petition under s, 10 
was decided by the Tribunal on November 
10, 1933. In that petition it was decided 
on an issue properly framed that the proe 
perty in dispute belonged to the Sikh 
Gurdwara. The present proceedings under 
s. 25 A were then instituted. 


In this appeal Sardar Bhagat Singh, on 
behalf of the appellants has pressed two 
Points: firatly that the President of the 
Gurdwara, t.e., Sardar Ajit Singh, had not 
been authorized to institute the suit, and 
secondly that the suit was not governed by 
s. 25-A, ia that the Tribunal mentioned 
above, which decided that the property bee 
longed to the Gurdwara, had no jurisdiction 
under the Act to try or decide any such 
issue. Ths question of improvements, and 
therefore compensation to the defendants, 


- 
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‘was not pressed. The objection that Sardar 
Ajit Singh was not authorized to bring the 
suit was based upon 8. 99, Sikh Gurdwaras 
Act. That section enacts that a meeting of 
the Committee shall be called by the Pre- 
sident by seven days’ notice in writing. It 
was agreed (i) that a meeting of the Come 
mittee was necessary in order to authorize 
any person to bring the suit, @i) that no 
such seven days’ notice was in fact given, 
and (izi) that in fact all the members of the 
Oommittee were present at the meeting. It 
was argued by Sardar Bhagat Singh that 
the meeting nct having been properly cons 
vened under the provisions of the Act, the 
resolution passed by that Ccmmittee, autho- 
rising Sardar Ajit Singh to bring the suit 
was therefore null and void. 


The question whether mandatory enact- 
ments cught to be construed to be directory 
only or obligatory, depends upon the general 
scope and object of the statute to be con- 
strued and these are the guides upon which 
a Court can decide whether the provisions 
are directcry or imperative, It is thus that 
the intenticn of the Legislature can be de- 
termined. The use of the werd “shall” does 
not necessarily imply thata particular pro- 
vision is imperative in Caldow y, Pizell (1) 
at p. 566, Lerd Campbell, Lord Ohancel- 
lor, remarked that the distinction between 
statutes creating public duties and those 
ecnferring privaterights is thatin general 
the provisions of the former are directory 
and of the latter imperative and that in the 
absence cf an express provision the intente 
ion of the Legislature is to be ascertained 
by weighing the consequences of holding a 
etatute to ke directory or imperative. In 
this cage the Ccmmittee met together. They 
were concerned with public duties and not 
with private rights, It would appear to 
have been meticulous, almost amounting to 
absurdity, for the Committee having all 
met to issue orders for seven days’ notice 
to be given in writing to each of those 
membeis then present, to abandon the 
meeting and hold it again after the expira- 
tion of seven days after each of them had 
received the notice in writing. We are 
satisfied on a consideration of the Sikh 
Guidwaras Act as a whole, that the purpose 
of s. $9 is to ensure that all members of 
the Committee had notice of any meeting, 
and under the circumstances of this case as 
given above that it was unnecessary to have 
issued nctice under s. 99 and that s. $9 is 


(1) G677) 2 C P D £62 (566); 46 LJ C P £41 (43); 
36 LT 469; 25 W R 773, 
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directory and not imperative. The abt that 
all the members of the Committeg were 
present when the resolution appointing 
Sardar Ajit Singh to conduct the suit was 
passed, makes the resolution in accordance 
with law. With regard to the secord point 
raised by Counsel, it is necessary tolook at 
the provisions of the Sikh Gurdwaras Act. 
Under s. 7 

“any fifty or more Sikh worshipppers ofa Gurdwara 
. «may forward to the Prov. Govt. .........& petition 
paying to have the Gurdwara declared to bea Sikh 
Gurdwara”, 

Under s. 7 (2) the petition shall be ac- 
companied bya list of all rights, titles or 
interests in immovable properties situated 
in the Punjab, which the petitioners claim 
to belong, within their knowledge, to the 
Gurdwara, Under e. 7 (3), the Prov. Govt. 
is empcwered thereafter to publish the 
petition and the accompanying list by noti- 
ficaticn in every district in which any of 
the immovable properties mentioned in the 
list is situated. Under s. 7 (4) the Prov. 
Govt. must also send by registered post a 
notice of the claim to any right, title or 
interest included in the list to each of the 
persons named therein as being in posses- 
sion of such right, title or interest. Under 
s. 8, certain persons, mentioned therein, 
may forward a petition claiming that the 
Gurdwara is not a Sikh Gurdwara, Under 
s. 10 any person may, forward a petiticn 
claiming a right, title or interest in any 


‘property included in the list published 


under s. 7. Ifnoclaim is forwarded, the 
Govt. may publish a notification under s. 10 
(3) specifying the rights, titles, or interests 
in any properties in respect of which no 
such claim has been made. Unders, 12 of 
the Act the Prov. Govt. has power to direct 
the constitution of a Tribunal fer the pure 
pose of deciding claims made in accordance 
with the provisions of this Act. Under s. 14, 
the Prov. Govt. shall forward to the Tribu- 
nal all petitions received by it under the 
provisions of ss. 5, 6,8, 10 orll and the 
Tribunal shall dispose of such petitions by 
order in accordance with the provisions 
Under s. 16 (1) itis provided 
that ifin any prcceeding before a Tribunal 
it is disputed that a Gurdwara should or 
should not be declared to be a Sikh Gur- 
dwara, the Tribunal shall, before enquir- 
ing into any other matter relating to the 
said Gurdwaras, decide whether it should 
or should not be declared a Sikh Gurdwara. 
Under s. 25-A itis provided that 

“when it has been decided under the provisions of 
this Act that a right, title or interest in immov- 
able property belongs to a notified Sikh Gurdwara, 
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or any person, the Oommittee of the Gurdwara 
concer@ed, or the person in whose favour the de- 
clanation has been made, may, within a period of 
one year from the date of the decision or the 
date of the constitution of the Committee, whichever 
is later, institute a suit before the Tribunal claim- 
ing to be awarded possession of the right, title 
or interest in the immovable property in question 
ag against the parties to the previous petition, and 
the Tribunal shall... pass a decree for possession 
accordingly”. 


This latter provision was inserted in the 
Act at a later stage in order to give a suc: 
cessful claimant before the Tribunal a short 
and easy method of getting possession of the 
property declared to be his. It has been 
argued by Sardar Bhagat Singh that the 
question of the right, title or interest of the 
Gurdwara to the property in dispute cannot, 
by the Sikh Gurdwaras Act, be placed before 
the Tribunal and that therefore the Tribunal 
has no jurisdicticn to decide whether the 
property belongs to the Sikh Gurdwara or 
not. This argument is based upon s. 14 (1) 
set forth above. It is argued that the Prov. 
Govt. has only to forward to the Tribunal 
the petitions received by it under the 

‘provisions of ss. 5,6, 8,10 or1l: that the 
petition under s. 7 is omitted, and that 
therefore the questions arising in petitions 
under s. 7 are atno time before the Tribu- 
nal and therefore the matters raised ins. 
7 cannot be decided by the Tribunal. 


If this were the provision, it would ap- 
pear to us thatthe whole purpose of the 
Act, which was to provide a convenient and 
easy method of deciding disputes relating to 
Gurdwaras, would be defeated, and s. 25-A 
would be without meaning as regards the 
Committee of Management of a Gurdwara. 
We think however that on a proper consi- 
deration of all the sections alluded to above 
it is clear that the Sikh Gurdwaras Tribunal 
set up bys, 12 has authority to decide a 
Petition under s,7, when a counter-petition 
under ss. 8or 10 has been filed and for- 
warded to the Tribunal. It isto be noted 
that under s, 12 the Tribunal is expressly 
constituted for the purpose of deciding claims 
made in accordance with the provisions of 
this Act. Itis nct constituted merely to 
- decide matters arising in petitions received 
by it from the Prov. Govt. under ss. 5.6, 8, 
10 or 11, in accordance with s. 14 (1). These 
latter petitions are received by the Govt. 
and forwarded by them for decision, but 
the petition under s. 7 is a claim and is also 
before the Tribunal, when under s. 10 (1) 
a counter-petition is forwarded to it for 
disposal; because under s, 10 (1) the peti- 
tion forwarded under this latter section is 
based upon a right, title or interest in 
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any property included in the list attache 
ed to the petition forwarded tn Govt, 
under s, 7, 

The provisions of 8.12 are also perfectly 
clear. The Tribunal is set up for the purpose 
of deciding all claims made, and a claim 
under s, 7 in connexion with the property 
said to belong to the Gurdwara is a claim 
in accordance with tha provisions of the - 
Sikh Gurdwaras Act, Furthers, 25- A in 
plain words recognises the right of the 
Tribunal to pass a decres for possession in 
favour of any person in whose favour a 
declaration has been made. Taking there- 
fore the provisions of the Sikh Gurdwaras 
Act asa whole, we have no hesitation in 
deciding that there is no foundation for the 
argument that the Tribunal had no juris- 
diction to decide that the property included 
in the list attached to the petition under 
8. 7 in this case belonged to the Gurdwara 
Bichhuana, 


The appellants here relied upon a deci» 
sion of Monroe and Currie, JJ, in Shiromani 
Gurdwara Parbandhak Committee v. Jagat 
Ram (2). In that case there was no issue 
framed as to the claim of the Gurdwara 
that the property belonged toit. A petition 
had been filed under s. 10, but that had 
been withdrawn. It was clear therefore 
that it would have been impossible for the 
Tribunal in that case to have decided that 
the property belonged to the Gurdwara. 
The learned Judges however in their judg- 
ment decided although it was wholly un- 
necessary tothe decision of that case that 
there was no jurisdiction in the Tribunal to 
hear and decide such aclaim. The remarks 
of the learned Judges were therefore obiter 
and are not binding upon us. In any event, 
we would respectfully disagree with the 
decision of that Bench on this point, Taat 
decision was based on the omissionins. 14 
of the Act, of any allusion tos. 7. As we 
have pointed out above however in our 
opinion, the claim under s. 7 (2) would be 
before the Tribunal in any petition filed 
under s, 10. and if an issue was framed 
upon the point andthe Court decided that 
issue, their decision would be, in our opi- 
nion, Within their jurisdiction, The jurise 
diction of the Tribunal is not confined toa 
decision of the petitions received by it under 
s. 14. That sectionis not exhaustive. Its 
jurisdiction is, under s. 12,.to decide all 
claims made in accordance with the provi» 
sions of the Sikh Gurdwaras Act. For these 


(2) 16 L 988; 156 Ind. Oas, 1042; A IR 1935 Lah, 
279; 38 P L R 44; 8RL7L 
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reasons therefore we must dismiss tbis 


appeal with costs. 
D. Appeal dismissed. 


ee 


MADRAS HIGH COURT. 
Criminal Appeal No. 2&0 of 1938 
March 14, 1939 

LAKSAMANA Rao, J. 
Tae PUBLIO PROSECUTOR, 
MADRAS— APPELLANT 
versus 
D. 8, RAJU GUPTA AND OTHERS — 
Acovssp Nos. 1 To 4 AND 6 To8— 
t RESPONDENTS 

Provident Insurance Societies Act (V of 1912), s. 22 
—Revenue account and balance-sheet of company 
filed with Registrar under a. 14 containing false 
statements—Such of persons signing accounts as 
were aware of true state of facts ave guilty under 
s. 22 even if they have acted with best intention. 

Where the revenue account and the balance-sheet 
of an insurance company signed by the directors, sec- 
retary, accountant snd the auditor of the company 
and filed with the Registrar of Provident Insurance 
Societies as required by s. 14 ofthe Provident In- 
surance Societies Act are found to contain false 
statements, such of the persons as were aware of the 
true facts would be guilty unders. 22 of the Provi- 
dent Insurance Societies Act though they might have 
acted withthe best of intention, 


Cr. A. against the acquittal of the afore- 
said respondents (accused Nos. 1 to4 and 
6 to 8) by the Sub-Divisional Magistrate 
of Vizagapatam in C. O. No. 258 of 1836. 


Mr. K. Venakataraghavachari, for the 
Public Prcsecutor, for the Appellant. 

Mr. J. Krishnamurthi for Mr. S. Vepa, for 
the Respondents Nos, ?, 3 (Accused Nos. 2, 
3 


Mr. Kasturi Seshagiri Rao, Advocate for 
Respondents Nos. 1 and 6 (Accused Nos, 1 
and 7). 

Mr. J. Krishnamurthi, Advocate for 
respondents Nos, 4, 5 and 7 (Accused Nos. 4, 
6; 8). 

Judgment.—This is an appeal by the 
Provi. Govt. against the acquittal of the 


respondents of an offence under s. 22 of- 


the Provident Insurance Societies Act (V of 
1912). 

The Jst respondent was the managing 
director of the Bharathamatha Oommon 
Wealth Insurance Bank Ltd., Vizagaptam 
and the second respondent was the secre- 
tary. The third responpent was the 
accountsnt and respondents Nos. 4 to 6 
were directcrs. The 7th respondent was 
the acditcr and Exs. O and B the revenue 
acecunt and balance sheet for the period 
from November 1, 1934 to December 31 
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1935 were prepared by the Bank and 
audited by the7thresponpent. ‘The revenue 
account was signed by respondents Nos. 1 
to 5 and the balance sheet bears the 
signatures of respondents No. 1 and 4 to 6. 
Both were signed by the 7th respondent in 
token of his audit, and they were filed with 
the Registrar of Provident Insurance Societies 
as required by s, 14 of the Act on April 15, 
19386. They make it ‘appear that the bank 
worked at a profit of Rs. 260-11-8 and 
were printed and circulated to the share- 
holder of the bank. 

There was in fact a deficit and the 
prosecution case is that in order to conceal 
it form the share-holders the revenue 
account and balance sheet were manipulat- 
ed, A sum of Rs, 15,000 was shown 
on the assets side of the balance sheet as 
“Goodwill” and a like sum was included 
in Rs. 15,271-13*6 shown on the credit side 
of the revenue account under the head 
“revival annual fees and other items”, a 
sum of Rs. -3,986-4-9 was shown in the 
balance sheet as cash at branches though 
that amount had been spent by the branches 
before December 3), 1935 and a sum of 
Rs. 2,350 payable to the managing agents 
towards remuneration was entered on both 
sides of the balance sheet. The statewents 
were false to the knowledge of respondents 
Nos. lto 6 and they were certified to be 
correct by the 7th respondent, 

The entry relating t6 the remuneration 
of the managing agent might have been 
made on both sides of the balance sheet 
under a mistaken notion as to the correct 
method of accounting, and it might be that 
the sum of Rs. 13,986-4-9 was shown as cash 
at branches since it so appeared in the 
books of the head office and the accounts 
submitted by the agents had not been 
passed. When such amounts have to be 
shown as; branch or agents’ balances was 
admitted by P. W. No.3 the liquidator and 
these statements carnot be said to be 
false to the knowledge of any of the 
respondents. But the inclusion of Rs. 15,000 
in the revenue account under the head 
“revival annual fees and other items” is 
patently: false and the explanation offered 
viz., that by Ex, R. 1. The resolution of 
December 30, 1935 a° goodwill account was 
created by the directors for Rs. 15,000 out 
of the organisation expenditure of 
Rs. 2%4,875-12-6 is neither acceptable nor 
helpful. The resolution does not advert to 
the organisation expenditure and even 
otherwise the goodwill account must have 
been created in order to conceal the actual 
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orgafliisation expenditure from the share- 
holdeys. The entry of Rs. 9,875-12-6 under 
the head organisation expenditure on the 
asset's side of the balance sheet js otherwise 
inapplicable and such of the respondents 
as were aware ofthe true facts would. be 
guilty under s. 22 of the Provident Insurance 
Societies Act. 

The 2nd respondent entered service on 
January 3, 1936 and the 3rd respondent 
became tbe accountant about that time, 
Under the circumstances it was not seriously 
contended that they knew or must have 
known the real facts, and the evidence 
of P. W. No. 5 shows that respondents 
Nos. 4 and 5had no personal knowledge of 
the affairs of the company. 6th respondent 
Signed the balance sheet on the assurance of 
the Ist and 7th respondents, and there is no 
ground for interference with the acquittal 
of respondents Nos, 2 to 6, But it is clear 
from the evidence that the 1st and 7th 
respondents knew the real facts and they 
would be guilty under s. 22 of the Provident 
Insurance Societies Act though they might 
have acted with the best of intentions. 
The acquittal of respondents Nos. 2 to 6 is 
therefore confirmed and the acquittal of 
respondents Nos. 1 and 7 is set aside. 
They are convicted under s. 22 of the 


Provident Insurance Societies Act and 
having regard to all the circumstances, 
sentenced to pay a fine of Rs. 100 


each with rigorous imprisonment in default 
for one month, 
N.B. 


pani 


LAHORE HIGH COURT 
First Appeal No, 149 of 1939 
December &, 1939 
SALE, J, 

SAID AHMAD—AppELLANT 


VvETSUS 
NORTH WESTERN RAILWAY, LAHORE, 
—RESPONDENT 

Workmen's Compensation Act (VIII of 1923), 
ss. 10, 30—Employers re-employing workman after 
accident whether sufficient cause for extending 
limitation—Question whether there is sufficient cause 
for extension of limitation is a substantial question 
of law. 

Where after the accident the workman is re- 
employed by the same employers in the same work- 
shop at the samerate of wages, it is sufficient cause 
for nob making an application under the Workmen's 
Compensation Act within the period of limitation. 
149 Ind. Cas, 247 (1), 178 Ind. Cas, 810 (2), relied on, 

The question whether there is ‘sufficient cause for 
extension of limitation toenable the application for 
compensation to be heardon the meritsisa sub- 
stantial question of law, 
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F. A. from an order of the Senior Sub- 
Judge and Commissioner undsr Workmen’s 
Compensation Act, Lahore, dated March 
27, 1939. 

Mr. M. A. Majid, for the Appallant. 

Mr. M, Sleem, Advocate-General, for the 
Respondent. 

Judgment.—This is an appeal under 
s. 30, Workmen's Compensation Act, from 
an order by the Senior Subordinate Judge, 
Lahore, rejecting as time-barred an appli- 
cation by Said Ahmad, an employesof the 
North Western Railway, for compensation 
on account of an accident.’ The accident 
occurred on October 6, 1936, and the claim 
for compensation was made on Augast 
31, 1938, Under s. 10 of the Act, the period 
of limitation is one year from the occur 
rence of the accident. But there isa provi- 
so, that the Oommissioner may entertain a 
claim for compensation if he is satisfied that 
the failure to give notice or to prefer the 
claim within the period of limitation is due 
to sufficient cause. The application in this 
case was represented by Counsel before the 
Senior Subordinate Judge and the record 
shows the applicant endeavoured in the 
lower Oourt to bring the claim within limi- 
tation on the ground that he had made a 
elaim within six months from the date of the 
accident. The Senior Sabordinate Judge 
granted the applicant time to produce evie 
dence to prove this fact and when the ap» 
Plicant failed to produce or lead evidences 
on due date, the Court declined to grant aay 
further adjournment under O, XVII, r. I, 
Civil P. O., and, in the absence of evidence 
of sufficient cause, proceeded to judgment, 
holding that the claim was time-barred. 

In appeal, Counsel forthe appellant franke 
ly concedes thai no claim was made within 
six months of the accident and that the ape 
plication is barred, so far as s, 10 of the Act 
is concerned but pleads that the application 
should have been entertained on the merits 
because there is in fact “sufficient canse“ 
within the meaning of the proviso to s. 10. 
He explains that the Counsel who conduct- 
ed the case of the applicant before the 
lower Court apppears to have been under 
a misapprehension of the real nature of his 
client’s case and of the law on the subject, 
bnd urges that the real ground on which the 
case should have been presented before tha 
lower Court is that from the date of the 
accident the applicant had been continuons- 
ly in the service of the North Western Rail- 
way, that thisis in fact itself “sufficient 


“cause” for extension of time and that the 


applicant was not in a position to make any 
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prcper claim until the Board assembled by 
the North Western Railway had decided his 
case which it did, admittedly, only on March 
14, 1938 that is less than six months before 
the claim was preferred, It is thus cone 
tended not only that there is sufficient cause 
for extensicn of time, but that even if any 
question of limitation arises the terminus a 
quo would be the report cf the Board on 
March 14, 1938, 

The learned Advocate-General on behalf 
of the railway raised a preliminary objection 
on two grounds, (1) that no appeal lay under 
8. 30 of the Act because no substantial ques- 
tion of law was involved and (2) that the 
amount in dispute in appeal is less than 
Rs. 300. I corsider however that on the 
Cage as represented now in appeal a sub- 
stantial question of law is involved viz. 
whether there is sufficient cause for exten- 
sion of limitation to enable the application 
to be heard on the merirs. As regards the 
amount in dispute, the facts are that the 
railway has offered Rs. 44-12-0 (in addition 
to a sum of Rs. 13 already paid). The peti» 
tioner urges in bis claim that this amount is 
insufficient, and Counsel for the appellant 
contends before me thatit is possible inas- 
much as his client has been partially dis- 
abled by the accident that he could claim 
under Sch. I an amount exceeding Rs. 300, 
Inasmuch as the Jower Court has, it is said, 
not allowed Counsel to inspect this report, 
he is not yet in a position to say exactly the 
amount which it is considered might be due 
to him. In these circumstances, I reject 
the preliminary objections and hold that the 
appeal can be entertained. As regards the 
appeal itself, Counsel for the appellant does 
not press ground No.6 of his appeal; his prayer 
is that the case should be remanded to the 
lower Court for decision on the merits 
on the ground that there is, on the face 
of the record, sufficient cause for an 
extension of limitation, Admittedly, the 
applicant has been since the date of the 
accident (and still is) in the service of 
the North Western Railway on the same 
rate of pay on which he was employed 
before the accident. Counsel has drawn 
my attention to two rulings, one a Divi» 
sion Bench of the Bombay High Court; 
cited in Hogan v. Gafur Ramzan D and 
the other a Division Bench of the Oalcutta 
High Court cited in Salamat v. Agent, East 
Indian Railway (2),in which it has been 


(1) AI R1934 Bom 28; 149 Ind. Oas. 247; (1934 
gr Cas, 115; 58 B 128; 35 Bom L R il4?; A RB 


"AIR 1938 Oal 348: 178 Ind. Oas. 810: I L 
(1938) 2 Cal 59; 420 W N 341; 11 RO 408 | ü 
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held that where a workman is reeemployed 
after the accident by the same employers in 
the same workshop at the same rate of 
wages, this fact isin itself sufficient cause 
for not making an application under the 
Workmen's Compensation Act within the 
period of limitation. In Salamat v. Agent, 
Hast Indian Railway (2) their Lordships 
beld that in these circumstances an applica« 
tion made even ten years after the accident 
was within time. It was pointed out that 

“the Lim. Act does not apply to proceedings under the 
Workmen's Oompeneation Act, It appears to me that 
once the workman had, for sufficient cause, not 
brought his proceedings within six months (according 
tothe law as amended the limitation is now one 
year) there is nothing in the Workmen's Oompen- 
sation Act, the Lim. Act or in any other statute, 
a prevent him bringing his proceedings when he 
1d. 


In this cass the applicant has been 
throughout in the service of the railway em- 
ployed on the same pay by the same em- 
ployer and on the two authorities cited I hold 
that this fact is a sufficient cause for extend- 
ing limitation. There is considerable force 
in the point made by Counsel for the appel- 
lant that inasmuch as the railway was ap- 
parently from October 1936 until March 
14, 1938 considering the amount of compen- 
Sation that should be paid it was impossible 
forthe applicant to make his application 
until the Medical Board reported on his 
case on March 14, 1938. In these circums 
stances I accept the appeal, set aside the 
decision. of the Commissioner that the ape 
plication by Said Ahmad is time-barred and 
remand the case to the trial Court with a 
direction that the application should be 
decided on its merits, In view of the ad- 
mitted fact that the ground on which this 
appeal has been accepted was not presented 
before the trial Court, I leave the parties to 
bear their own costs of this appeal. 


D. Appeal allowed. 


eer 


MADRAS HIGH COURT 
Criminal Revision Oase No. 652 of 1939 
d 


an l 
Criminal Revision Petition No. 610 of 1939 
February 23, 1940 : 
LAKSHMANA Rao, J. 
PITCHAI PILLAI—AccusEp—PRtiTIONER 
versus 
T. R. RAMASWAMI IYENGAR— 
ComPLAINANT——RESPONDENT 
Penal Code (Act XLV of 1860), 2. 504—Shouting 
“shameless fellow, I will shoe you" during discussion 


—If offence under 9. 504, 
Shouting the words “shameless fellow, I will 


. 
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shoe you”, during discussion with another a does 
not amgunt to an offence under s. 504, I. P, 

Cr. R. Case and Or. R P. under ss. 435 and 
439 of the Code of Oriminal Procedure, 1898, 
praying the High Court to revise the judg: 
ment of the Court of the Sub-Divisional 
Magistrate of Trichinopcly in O. A. No. 3 of 
1939, preferred against the judgment of the 
Court of the Town Sub-Magistrate Trichino- 
poly in O. O. No. 822 of 1938. 

Mr. V. T. Rangaswami Iyengar, for me 
Petitioner, 

The Public Prosecutor, for the Crown. 

Order,— The petitioner is a bill collector 
and he went to complainant to collect the 
amount due by him. . The complainant 
stated that he would pay in a week and 
during the discussion that followed the 
petitioner shouted “shameless fellow, I will 
shoe you”, This does not amount to an 
offence under s. 504, I. P.O. and the con- 
viction of the petitioner under that section 
is unsustainable. It is therefore set aside 
and the fine if levied will be refunded. 


N.*8. Order accordingly. 


pa 


CALCUTTA HIGH COURT 
Appeal No. 1790 cf 1937 
November 20, 1939 
HeNDRRSON, J. 
__MANINDRA OHANDRA PAL 
OHOWDHURY AND ofages—PLaIntTiEy— 
APPELLANTS 
versus 

BARAMDI AND OTHERRS— RESPONDENTS 

Limitation Act (IX of 1908), Arts, 120, 115— 
Sutt for assessment of fair and equitable rent and 
for compensation for use and occupation—Article 
applicable, 

In a suit instituted for the assessment of fair 
and equitable rent and for the recovery of com- 
pensation forthe use and occupation of the land, 
where the defendants are perfectly willing to pay 
reasonable rent according to contract and do not 
to agree with the plaintiff only as to the figure at 
which a reasonable rent should be fixed, it cannot 
be ssid that they are guilty of any breach of an 
implied contract. Article 115, Lim Act does not, 
therefore, apply to sucha suit which is governed 
by Art. 120. Robert Watson and Co. Ltd v. Ram 
Chand Dutt (3), distinguished, 123 Ind, Oas. €15 11) 
explained, 


Mr. Hemendra Kumar Das, for the Ap- 
pellanta, 

Mr, Nripendra Sissies Das, for the Res- 
pondents, 


Judgment.—This appeal is by the plain- 
tiffs. The suit was instituted for the assess- 
ment of fair and equitable rent and for the 
recovery of compensation for the use and 
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occupation of the land for a pariod of three 
years and nine months. The learned Sub» 
ordinate Judge in appeal has fixed a rate of 
Rs, 2-4-0 per acre as fair and equitable, 
The appellants are dissatisfied with this 
aud they want the rate fixed by the first 
Court tobe restored. There is no ground 
whatsoever for interference with this finding 
in second appeal. 

The other question raised is one of limie 
tation. As thesum at stake is only eight 
annas it was argued chiefly as a matter of 
interest. The contention of the avpellants 
isthat Art. 120, Lim. Act, applies to the 
claim. I may note that this point was not 
taken at the trial and it appears to have 
been raised by the learned Judge in appeal 
himself. 

On behalf of the respondents Mr. N. C. 
Das relied upon the decision of the Patna 
High Oourt in Bisheshar Singh v. Paton 
Mahton, 123 Ind, Oas. 615 (1). Inasmuch ag 
Art, 120 is a residuary Article and inasmuch 
as the learned Judges did not say what 
Article in their opinion applies, the point 
has not been really decided. They based 
their decision upon an earlier decision which 
I have examined: thatis the case in Jai 
Narain v. Kuleswor Singh, 117 Ind, Oas. 45 
(2). There again, there is no decision on 
the point and it appears that the claim was 


` limited to three years on an admission made 


by the learned Advocate appearing in the 
case. On behalf of the appellants reliance 
was Placed upon a decision of this Court in 
Robert Watson & Co. Lid. v. Rum Chand 
Dutt (3). Mr. N. O. Das distinguished that 
case on the ground thatit is concerned with 
a dispute between joint tenants. He cone 
tended that Art. 115 is applicable to a case 
such as the present, That Article is in these 
terms: 

“For compensation for the breach of any contract 
express or impliednot in writing registered and not 
herein specially provided for.” 

The implied contract was to pay reason- 
able rent. The defendants were perfectly 
willing to do so; only they were unable to 
agree with the ' plaintiffs as the figure at 
which a reasonable rent should be fixed. It 
seems to me impossible to say that they 
have been guilty of any breach of an im- 
plied contract. As Art. 115 does not apply 
the case comes within the residuary Article. 
The decree of the lower Appellate Court will 
therefore be modified. The ‘Plaintiffs will 


(1) 123 Ind. Oas. 615; A IR 1930 Pat. 485;11 P L 
T 591; Ind. Rul. (1930) Pat. 348. 

(2) 117 Ind. Cas. 45; 10P L T 226; A IR 1999 
Pat, 233; Ind, Rul. (1929) Pat. 365, 

(3) 23 07 
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get a deeree for the period of three -years 
and nice monthsinstead of three years only. 
As the appellants have failed in their main 
contention the respondents will get their 
costs of this appeal. The cross-objection is 
not pressed and is diemissed without costs. 


B. Order accordingly. 


pa ai 


- CALCUTTA HIGH COURT 
Criminal Revision No. 1330 of 1939 
March 20, 1940 
HENDEBSON AND KHUNDKAR, JJ. 
BIPAD BHANJAN BARKAR-—ACOUSED 
— PRTITIONER 
versus 
EMPEROR— Opposite Party 

Penal Code (Act XLV of 1860), s 498—“ Any such. 
woman,” meaning of—‘ Detains,” meaning explained 
—Man picking up woman in brothel and taking her 
to his house, if detains her. 

The words “any such woman " in s. 498, I. P. O., 
refer to a woman “ who is and whom he knows or 
has reason to believe tobe the wife of any other 
men.” The words “ whoever takes or entices away” 
cannot possibly be interpreted as an adjective des- 
cribing the woman in question. Empress v. Niadar 
(2), relied on, Empress of India v. Tika Singh :(1), 
dissented from. 

The word “detains” in s. 498, I. P. O., means 
t keeps back.” It need not necessarily be by physi- 
cal force; it may be by persuasion, or, by allure- 
ments and blandishment. But the use of the word 
does, require that there should be something in the 
nature of control or influence which can properly 
be described as a keeping back of the woman, 
147 Ind, Oas. 43 (8), relied on. 

It would obviously be extremely difficult te prove 
that aman who picks a woman up in a brothel and 
takes her to his house can be said to have detain- 
ed her in any sense of the term, 


‘Mr. Phani Bhusan Chakravarty, for the 
Petitioner, 


Mr. D, N. Bhattacharjee, Deputy Legal 
Remembrancer, for the Crown. 

Henderson, J.—This is a rule calling 
upon tke District Magistrate of Dacca to 
show cause why the conviction of the 
petitioner under s. 493, I. P. ©., should not 
be cet aside. The prosecution case was 
that the petitioner and three other persons 
enticed the woman in question from her 
husband’s house and a charge was framed 
on evidence supporting that case, The 
Magistrate convicted the petitioner and 
acquitted the cther accused persons. On 
appeal, the Additional District Magistrate 
was not satisfied with the evidence about 
the alleged enticement from the house of 
the husband. He was however satisfied 
that the petitioner found the girl in a 
brothel at Narayangange and tcok her to 
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live with him in a rented house there. On 
this evidence, be upheld the conviction. 
Two points have been taken in support 
of the rule: (|) that the words "such 
woman” in s. 498 apply to a woman who 
has been taken or enticed away from 
her husband's house and (2) that there is 
no evidence to support any detention by 
the petitioner in the house at Narayangavge, 
In support of the first proposition, there is 
a decision of a Division Bench of the 
Allahabad High Court in Empress of Inia 
v. Tika Singh (1). This decision was dise 
sented from by a Single Judge in a later 
case, Empress v. Niadar (2), 

No reasons are given for the former 
decieion. In our judgment, the only possi» 
ble grammatical interpretation of the sec- 
tion is that the words “any such woman” 
refer to a woman “who is and whom he 
knows or has reason to believe to be the 
wife of any other man,’ The words “who- 
ever takes or entices away” cannot possibly 
be interpreted as an adjective describing 
the woman in question. We therefore 
agree with tle later decision. On the second 
point, the difficulty in the way of the 
learned Magistrate's decision is that the 
case that he has found was not really the 
case made by the prosecution and was never 
charged againat the petitioner. He accord- 


‘ingly had no real opportunity to meet 


it. The posecution case was that the peti- 
tioner enticed the woman away frem her 
husband's house. It was not their case 
that she left her husband's house of her 
own accord, went to a brothel and was there 
picked up by the petitioner. It would 
obviously be extremely difficult to prove 
that a man who picks a woman up ina 
brothel and takes her to his house can be 
said to have detained her in any sense of the 
term. We have been through the evidence 
and there is absolutely nothing to show 
that the petitioner did anything which 
could be called detention. There might, of 
course, be such evidence. Inasmuch as the 
prosecution was not directed to this aspect 
of the case, no attempt was made to procure 
it. We accordingly make the rule absolute. 
The conviction and sentence are set aside 
and the petitioner will be discharged from 
his bail. . 


Khundkar, J.—I agree. On the quee- 
tion of the meaning of the language of 
s. 498, I. P. Œ, the position is, in my judg- 
ment, correctly stated in Emperor v. Mahiji 


0) 3 A 251, 
(2) 10 A 580; A W N 1888 217, 
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Fula È. The observitions of Broomfield, 
J., in shat case, with which I respectfully 
agreé, express what I consider to be the 
real meaning of the words contained in 
the section: 

“The word ‘detains’ means by derivation and 
according to the ordinary use of language ‘keeps 
back.’ But there may be various ways of keeping 
back. It need not necessarily be by physical force; 
it may be by persuasion, or, as the Oourt said in 
this particular case, by allurements and blandish- 
ment, But the use of the word does, in my opinion, 
require that there should be something in the nature 
of control or influence which can properly be describ- 
ed as a keeping back of the woman.” 


As my learned brother has pointed out, 

there is no evidence in tke present case that 
` the woman was detained by the petitioner 
in the house of Narayangange to which 
he is said to have taken her from the 
brothel. To this, I may add that the Courts 
below have entirely failed to consider the 
bearing of the actual evidence upon any 
theory of such detention. The accused has 
been convicted on the finding that he 
detained the woman atthe house in Nara- 
yangange. The evidence isthat he tcok 
ker to that house from a brothel. In-my 
judgment, it wonld be unsafe to hold that 
the accused's association with the woman 
in the house at Narayangange under such 
circumstances and in the absence of any 
evidence beyond that of the woman could 
establish detention within the meaning of 
the section. 

Rule made absolute. 


(8) 58 B 88; 147 Ind. Oas. 43; AIR 1933 Bom. 489; 
35 Or. L J 376; 35 Bom. L R 1046; 6 R B 184. 





| LAHORE HIGH COURT 
Civil Revision Application No. 636 of 1939 
January 9, 1940 
Baring, J, 
GOVERNOR-GENERAL IN 
COUNCIL—Prritiongg 
VETSUS 

GURANDITTA MAL—RasronpEenr 

Provincial Insolvency Act (V of 1920), s, 9—Post 
Office employee embezeling certain amount—Claim by 
Government for this amount Whether debt, 

A "debt ”, for the purposes of s. 9, Prov. Insol. 
Act must be a liquidated sum. Where an em- 
ployee in a Post Office embezzles certain amount, 
the claim by the Govt. in respect of this amount 
is in the nature of unliquidated damages. There is 
no contractual relationship between the partiesand 
the amount claimed cannot be described as “ debt,” 
138 Ind. Cas, 627 (1), relied on. 


C.R. App. from an order of the District 
Judge, Sialkot, dated March 21, 1939, 

Mr. Partap Singh, for the Advocate- 
General, for the Petitioner. 
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6 Mr. Hem Raj Mahajan, for the Respone 
ent. 

Order.—This was an application on 
behalf of the GovernoreGeneral-in-Oouncil 
for the adjudication of one Guranditta 
Mal as insolvent. The allegation in the 
petition was that Guranditta Mal, who 
was employed in a post office, had embezzled 
a sum of Rs. 12,335-9-0 and was therefore 
a debtor to the Crown ta the extent of 
that sum. The trial Oourt held that the 
sum alleged to be due from the respon» 
dent could not be considered to be a. 
debt within the meaning of the term as 
used in the Prov. Insol. Act and, there- 
fore, the petition was not maintainable. 
This decision wes affirmed by the learned 
District Judge and a petition for revision 
of tbe latter order has been now filed. 

The only point which requires decision 
is whether the Courts below were right 
in holding that the amount alleged to- 
have been embezzled by the respondent 
could be considered to be a debt within 
the meaning of the term ae used in the- 
Prov. Insol. Act. There is no precise 
definition of the term in the Prov. Insol. 
Act. All that is stated in the definition 
given in the Act is that it includes a 
judgment debt. The Govt. have admittedly 
not obtained any decree in the present case 
agaigst the respondent. The main point is- 
whether the Govt. could have sued the res» 
pondent for recovery of the amount embezzl- 
ed by him as a ‘debt.’ It seems to me that 
the amount having been misappropriated by 
the respondent by commission of an offence 
the Govt. could only sue him for recovery of 
damages, The present claim of the Govt. 
is thereforein the nature of unliquidated 
damages. Admittedly, there was no cone 
tractual relation between the parties in the 
present case and no authority has been cited 
that, in such circumstances, the amount 
claimed could be legally considered to be a 
‘debt.’ For the purpose of s. 9, Prov. Insol. 
Act, under which the petition was filed the 
‘debt’ must be liquidated sum. The learn» 
ed District Judge has relied on Rajaram v. 
Chandi Prasad (1), which supports the view 
taken by him. In the absence of any 
authority tothe contrary, I see no reason 
to dissent from the view taken by the 
learned District Judge, and, therefore, 
dismiss the petition; but in view of all 
the circumstances, I leave the parties to bear: 
their costs in this Court. 

D. Petition dismissed, 


U) A IR 1932 Oudh 107; 138 Ind. Oas. 627;20 W 
N 102; Ind, Rul. (1932) Oudh 320. 
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ALLAHABAD HIGH COURT 
Second Appeal No. 520 of 1938 
March 29, 1940 
CoLLISTER, J, 

KUTUB UDDIN—DEFENDANT—ÅPPILLANT 


versus 
WAOE ALALAULAD op Mst. FATIMA 
BEGAM-—PLAINTIRE—RESPONDENT 

Mussalman Wakf Validating Act (VI of 1913), 
8. 3, Proviso 3 (a)—Performance of Fatehas, if 
religious and charitable purpose— Family” includes 
persons descended from common progenitor. 

Tte performance of Fateha ceremonies is & religi- 
ous and charitable objeat within the meaning of the 
Proviso tos. 3, Mussalman Wak£ Validating Act and, 
‘therefore, the dedication of property for the perform~- 
ance of Fateha is valid. 

{Oase-law relied on.) 

The word “ family ”' in s. 3 (a) of the Act has been 
used by the Legislature in its broad popular sense 
co as to include all persons descended from a com- 
mon progenitor. 123 Ind, Cas. 369 (14, relied on. 

Mr. Mukhiar Ahmad, forthe Appellant, 

M. Panna Lal, for the Reepondent. 


Judgment. — This is a defendant’s second 
appeal. Msh Fatma Begam was the owner 
in her own right of certain zamindari pro- 
"perty, which has an income of Rs. 121-5-3. 
On January 22,1927 she executed a wagf 
-alalaulad under Act VI of 1918 in which 
she apprinted herself as the first mutawali 
and after her death the plaintiff, whose 
name is Ghulam Jilani. The deed of waqf 
provides that after the death of Ghulam 
Jilani the office cf mutawali shall go to 
‘uch of his male issue as may be fit to hold 
the post and that in the event of no such 
issue Surviving, it shall similarly pass to the 
‘male issue of the plaintiff's brother Inam 
Jilani; and if no male issue of Inam Jilani 
is alive, then the succession shall be tranfer- 
red to the issue of Mehdi Hasan, the plaine 
tiff’s father in the female line. Paragraph 2 
-of the instrument goes on to provide as 
follows: 

“If God forbid, none of the male or female issue 
of Mehdi Hasan aforesaid is alive, that member of 
my father’s family who shall be deserving shall be 
the mutawalli. In the absence of any such person 
“the District Judge shall have power to appoint any 
one of the mohalla or of another mohalla whom 
he likes as mutawallt, but it shall be the duty of 
-every other mutawallt of the mohalla, etc., to all 
-along file accounts of the income and expenses in the 
-Qourt concerned.” f 

In para, b itis provided that it shall be 
the duty ofa mutawalli appointed by the 
District Judge to spend the whole income of 
the property upon the Fateha of M. Fazal 
Rasul and the Other ancestors of the settlor. 
“On July 28, 1935 Mst. Fatma Begam died, 
but when the plaintiff applied for mutation 
in his favour, the defendant—who is a bro- 
-ther of the settlor objected andthe plain- 
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tiffs application was disallowed. Hence 
this suit. The suit was contested on warious 
grounds, but it has been decreed by botirthe 
Oourts below. Three pleas have been taken 
before me by learned Counsel for the de- 
fendant-appellant. The first isthat the plaine 
tiffs does not belong tothe settor's family 
within the meaning of 8. 3 (a) of Act 
VI of 1913, and this plea is based on the 
fact that the plaintiff is the grandson of a 
sister of the settlor’s deceased husband. 
But he is alsə the grandson of the settlor’s 
maternal uncle, and it has been found by 
the learned Judgeof the lower Appellate 
Oourt that he was brought up by the settlor 
and lived with her as her own child. In 
Ghazanfar Husain v. Ahmadi Bibi (1), it was 
held that the word “family” in s. 3 (a) of the 
Act has been used by the Legislature in its 
broad popular sense so as to include all 
persons descended from a comon progenitor. 
The plaintiff and Mst. Fatma Begam were 
descended from a common progenitor, and 
learned Counsel for the defendant-appellant 
has ultimately conceded that the plaintiff 
must be regarded as a member of the settlor’s 
family. There is therefore no force in this 
plea. The second point taken is that there 
is no ultimate reservation of any sort, as 
required by the provision tos. 3 of the Act. 
But this plea also fails, for it is clearly pro- 
vided in para. 8 of the deed of wakf that, 
in the event of a mutawalli having to be 
appointed by the District Judge on account 
of the failure of the male and female line 
of Mehdi Hasan, it shall be the duty of 
such mutawalli tospend the entire income 
of the property on the Fateha of M. Fazal 
Rasul and the other ancestors of the settlor. 
This is clearly an ultimate reservation as 
regards the income ofthe property. The 
third and most important plea taken in this 
appeal is that the performance of Fatehas 
cannot be regarded as a “religious, pious or 
charitable purpose” within the meaning of the 
proviso to 8. 3 of the Act, In Phul Chand 
v. Akbar Yar Khan (2), it was held by a 
Bench of this Court that the dedication of 
property for the performance of Fateha and 
Kadam Sharif is valid. A contrary view 
was expressed by Karamat Husain J. In 
Fakhruddin Shah v. Kifayatullah (3), At 
p. 1097 the learned Jpdge says : 

“The Fateha and Urs ceremonies in their popular 
sense are neither religious nor charitable in the 


sense of a charity forthe benefit of the poor which 
they may claim as matter of right. It therefore 


(1) (1930) A LJ 109; 123 Ind, Oas. 369; A IR 1930 
All, 169; 52 A 368; Ind. Rul. (1930) All. 385, 

(2) 19 A211; A W N 1897, 49, 

(3) 7A LJ 1095 (1097); 8 Ind. Oas. 578. 
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follows tHat a wakf for the Fateha or Urs ceremonies 
in their popular sense cannot be valid wakf " ; 

In Mazhar Hussain Khan v. Abdul Hadi 
Khan (4), one of the purposes of a wakf 
was the performance of the annual Fateha 
of the settlor and of her husband and 
other members of her family. At p. 167* 
Stanley O. J, says : 

“Fateha ceremonies do not seem to fall within any 
definition of a charitable or religious use and tend 
to no public advantage. They closely resemble 
masses for the repose of the souls of deceased per- 
sons which have been held in Ireland to be contrary 
to public policy and invalid.” 

But Banerji J. who was the other mem» 
ber of the Bench, took a different view. At 
p. 172* he says. 

“Hateha......... is ‘the offering up of prayers to 
the Almighty for the remission of sins and the accep- 
tance intoheavan of the individual in whose name 
it is desired.’ This undoubtedly is a religious act, 
and expenses for such an act cannot but be regarded 
as expenses for a religious purpose. The weight of 
authority is in favour of the view that a wakf for 
the performance of Fateha ceremonies of the donor and 
of the members of his family is valid.” 

The learned Judge then refers to Phul 
Chand v. Akbar Yar Khan (2) and other 
authorities, In Ramanadhan Chettiar v. 
Vava Levvai Marakayar (5), their Lordships 
of the Privy Council at p. 1467 say: 

“As far asthe Fateha is concerned, it isto be the 
‘customary’ ceremony that the trustees are to perform 
without fail. Part of that ceremony is to feed the 
poor.” 

The next case is Mukarram Ali v. 
Anjumanunnissa Bibi (6). There a certain 
person had dedicated a portion of his pro- 
perty for purposes of charity, including 
maintenance of his relatives and depen- 
dants, and for the reading of Fateha for 
the salvation of his soul, A Bench of this 
Court, Rafiq and Stuart JJ., held that such 
dedication was a valid waqf. At p. 925ł the 
learned Judges say: 

“We think that the real object of Mardan Ali 
Khan was to dedicate a portion of this property 
for the reading of the Fathea and ifor umur-i-khair 
(charitable purposes) including the maintenance 
of is poor relatives and dependants, Sucha dedi- 
cation is, it is not denied, valid under the Muhamma- 
dan Law.” 

Finally there is a case from Bombay, 
This is Mst. Azimunnisa Begum v, Sirdar 
Ali Khan (7) at p. 390 Mirza J., observes : 

(4) 8 ALJ 162; 9Ind. Oas. 753; 33 A 400. 

(5) 15 A L J 139; 39 Ind. Oas. 235; AI R 1916 
P O 86; 44 I A21; 40M116; 32M L J101;5LW 
293; (1917) M W N 180; 25C LJ 224; 21 ML T 
Als at O WN 521; 1 P LW 394; 19 Bom. LR 401 

(6) 20 A L J 924; 69Ind. Oas. 836; A I R 1924 All. 
223; 45 A152. 

(1) A IR 1927 Bom. 387 (390); 102 Ind. Cas, 129;29 
Bom. L R434, 0 > 

*Pages of 8 A. L. J.—[£d.] 

tPage of 15 A, L. J—[Ed.] 

$Page of 20 A. L. J-[Ed.} 
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“The learned Judge admits thatthe recital of the, 
Fateha prayer is a religious ceremony. It confers a 
merit upon person the who recites it and bestows the 
benefit of that recital on the soul of the deceased, 
The Fateha ceremony also involves the distribution of 
food to the persons assembled, primarily the poor 
and incidentally others who may be present. It 
certainly is considered to be more meritorious on 
such occasion to feed the poor than the well-to-do. 
There is nothing in the text writers, so faras I am 
aware, to warrant the assertion that they regard the 
Fateha ceremony as superstitious or irreligious. On 
the contrary, there seems to be abundant proof that 
such ceremonies are regarded as being both regli- 
gious and charitable.” 

Further on the learned Judge says: 
awae ea in this country at least the anniversary Fateha 
or Urs ceremonies at the tombs of ordinary. indivi- 
dulas and specially of saints form an integral part 
of the religious life of the general body of Muhamma- 
dans.” 

No other authorities have been brought 
to my notice. I agree with the learned 
Judge of the lower Appellate Court that the 
weight of authority supports the view that 
the performance of Fateha cermonies is & 
religious and charitable object, and that 
being so, it follows that the dedication in 
question is valid. This appeal therefore 
fails and is dismissed with costs. Permission 
to appeal under the Letters Patent is refused, 


D. Appeal dismissed, 


——_= 


LAHORE HIGH COURT 
First Appeal No, 345 of 1938 
January 30, 1910 
DALIP SINGH AND SALE, JJ. 
Qazi ABDUL GHANI—Dasrenpant— 
APPELLANT 
versus 
Lala LAL CHAND —PLAINTIFE— 


RESPONDENT 

Civil Procedure Code (Act V of 1908), s3. 47, 65— 
Mortgagee decree-holder in execution of hia decree 
purchasing property himself—Suit by him for 
possession against person claiming under judgment- 
debtor, whether barred by 8, 47—Right of auction- 
purchaser to possession, when accrues—A pplication 
by auction-purchaser resisted by person claiming 
under judgment-debtor--Notice of auction- purchaser 8 
right to possession— Auction-purchaser if entitled to 
mesne profits from date of sale. i 

The mortgage decree-holder does not have a right 
to possession of the property ordinarily speaking 
and therefore an application for possession of the 
property by the auction-purchaser even though he 
happensto be the decree-holder himself is not in 
the same capacity and the auction-purchaser must 
therefore remain the decree-holder. The auction-pur- 
chaser clearly in an execution sale purchases the right, 
title and interest of the judgment-debtor and how- 
ever the word “representative” is construed as 
including all persons who represent the interest of 
the parties, the auction-purchaser cannot, in any 
sense, be heldto represent the interest of the decree- 
holder. This being so, any application by «the 
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auction-purchaser, even though he happens to be the 
decree-holder, for possession of the property pur- 
chased by him inthe execution sale, must be taken 
to be made by the right accruing to him for posses- 
sion by virtue of that sale. Therefore, if a party 
claiming under the judgment-debtor resists the 
auction-purchaser, the question neither relates to 
the execution, discharge or satisfaction of the decree, 
nor is it between the parties to the suit in the sense 
that the parties now arrayed againet each other are 
representatives-in-interest of the decree holder and 
judgment-debtor or vice versa respectively in the 
original suit. Therefore, it would follow that a suit 
bythe auction-purchaser for possession of the pro- 
perty is not barred by reason of the provisions of 8. 47. 
172 Ind. Cas. 57 12), relied on. (p. 638, cols. 1 & 2.3 

The title to the property after the salo 15 made 
absolute vests in the auction-purchaser from the 
date of the sale according tos 65, Oivil P. O. and 
it is wrong to say that the right to possession only 
ae from the date of the sale certificate, [p. 638, 
co 

Where the auction-purchaser, has applied for 
possession and is resisted by person claiming under 
judgment-debtor, the latter can be said to have had 
notice of the claim of the auction-purchaser to 
Possession. It isnot necessary that a separate notice 
should be given that if he did not give up possession, 
he would be liable for mesne profite. The auction- 
purchaser is thus entitled to mesne profits from the 
date of the sale, [ibid.] 

F. A. from the decree of the Sub-Juage, 
First Olass, Lahore, dated June 17, 1938. 

Khalifa Shuja-ud- Din and Mr. Mohammad 


Nazir, for the Appeliant. 


Messrs, J. N. Aggarwal Asa Ram 
a pana and Daulat Ram, for the Respon- 
ent, 


Dalip Singh, J.—On February 14, 1923, 
Zulfikar Ali and Nathu mortgaged a house 
‘A’ with possessicn in favcur of Sahibzada 
Saadat Ali Khan. On February 19, 1923, 
Saadat Ali Khan transferred his rights to 
Lal Chand Khosla, the present plaintiff- 
respondent. On May 16, 1923, Zulnkar 
Ali and Nathu mortgaged properties ‘B’ 
and ‘C’ to Lal Chand Khosla together 
with the equity of redemption of house 
ʻA’ On September 11, 1923, a third mort- 
gage was executed by Zulfikar Ali and 
Nathu in favour of Lal Chand Khosla 
which included the old property mortgaged 
in the previous two mortgages and the 
new construction erected on ‘O’ and all 
that subsequently might be built on pro» 
perty ‘O.’ On October 20, 1923, Zulfikar 
Ali and Nathu are alleged to have sold 
orally property ‘C, both site and building, 
to Abdul Ghani, the present defendant- 
appellant. Disputes arose between 
Zulfikar Ali and Nathu and Abdul Ghani 
which were referred to arbitration. The 
reference at p. 81 of the printed paper- 
book shows that while Zulfikar Ali and 
Nathu contended that certain moneys 
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paid to them by Abdul Ghani were in 
lieu of a partnership debt incurred.. Abdul 
Ghani’s contention was that the myneys 
had been paid by him in pursuance of the 
sale of property ‘G’ to him by Zulfikar 
Ali and Nathu. An award followed the 
reference to arbitration on March 26, 1925, 
(see p, 77 of the printed paper-book) and 
in it the contentions of Abdul Ghani were 
upheld and he was declared to be the 
owner by sale together with certain con- 
ditions in case of dispossession of Abdul 
Ghani which do not now concern us. A 
decree followed the award printed at p. 82 
of the paper-book on November 18, 1925. 
An appeal from this decreé was dismissed 
on May 16, 1929: see pp.92to 95 of the 
printed paper- book. 

There arose in the meantime a dispute 
between Zulfikar Ali and Nathu on one 
side and Lal Chand Khosla on the other 
which was also referred to arbitration on 
March 28, 1925. The award on this dis- 
pute is at p. 114 and dated March 30, 
1925. Zulfikar Ali put in an application 
to file the award and a decree was passed: 
on the award on March 31, 1925: see 
pP, 117. On May 16, 1925, Lal Chand 
Khosla applied for execution of this decree 
and asked for ejectment of Abdul Ghani 
as a tenant of Zulfikar Ali and Nathu. 
Abdul Ghani refused to give up posses3ion 
pleading his title under the award of 
March 26, 1925, to which reference has 
already been made. On January 29, 1929, 
Abdul Ghani brought a suit against Lal 
Chand Khosla to have it declared that 
he was the owner of house ‘O’ and that he 
was not bound by the decree passed in 
favour of Lal Chand Khosla already referred 
to. The suit was dismissed on January 
26, 1933, and the appeal was dismissed 
on June 21, 1935: see p. 95. The trial 
Court appears to have dismissed the suit 
on the ground that no sale by Zulfikar 
Ali and Nathu in favour of Abdul Ghani 
was proved by Abdul Ghani on the date 
alleged by him, namely on or about 
October 20, 1923, that the decision of the 
arbitrators did not bind Lal Chand Khosla 
who was'not a party to that decision, 
and therefore the suit failed, In appeal 
a Division Bench of this Court, to which 
my learned brother was a party, appear 
to have approved of the reasoning of the 
trial Court that title was not proved to 
have passed to Abdul Ghani on the date 
alleged by him, that up to that date and up 
to the date of the award there was only 
an agreement to sell and not a sale ; but 
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the Divjsion Bench proceeded to decide the 
case on the ground that apart from this 
question, the ordinary rule or the mortgagee 
being bound to implead subsequent trans- 
ferees of the mortgaged property in a 
suit for sale of the mortgaged property 
did not apply and therefore the suit of 
Abdul Ghani had been rightly dismissed. 
in the meantime Lal Chand Khosla brought 
the property mortgaged, for which he had 
a decree, to sale and purchased it himself, 
Lal Chand Khosla then brought the present 
suit for possession against Abdul Ghani. 
The suit was resisted by Abdul Ghani on 
various grounds, which do not now concern 
us; but the trial Court decreed the suit 
in favour of Lat Chand Khosla. Lal 
Ohand Khosla had also applied for means 
profits but this relief was refused by the 
trial Court. Hence Abdul Ghani has lodged 
the present appeal against the decree giving 
possession of the property to Lal Chand 
Khosla and Lal Chand Khosla has filed 
a cross-appeal in respect to the mesne 
profits for three years disallowed by the trial 
Court, 

On appeal the learned Counsel for 
Abdul Ghani have contended only two 
points: firstly, that Abdul Ghani has 
acquired adverse possession of the property 
as against Lal Chand Khosla. This point 
was also agitated in the trial Court which 
held on a variety of grounds that adverse 
possession was not proved. It is unnecessary 
to enter into all the grounds because 
Abdul Ghani in his own application in 
November 1925 admitted that Zulfikar Ali 
and Nathu were the owners of the property, 
That being so, on that date Abdul Ghani 
could not have been asserting possession 
as of right as an owner against the world. 


It follows immediately therefrom that 
‘Abdul Ghani could not have acquired 
‘adverse possession against Lal Ohand 


Khosla because the present suit was brought 
on June 23, 1936, and if in November 
192) adverse possession of Abdul Gnani 
had not started or had 
his admission that he was not the owner, 
the present suit being brought within 12 
years of that date, could not be barred by 
adverse possession. 

The next point raised by thelearned Ooun- 
sel for Aodul Ghani was that the present suit 
was barred under the provisions of s. 47, Civil 
P.O. This point was also agitated in the 
trial Court and the trial Court decided it on 
two grounds against Abdul Ghani, One 
holding that Abdul Ghani was not the repre= 
sentative of Zulfikar Ali and Nathu and 
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therefore could not be proceeded against 
under s. 47; secondly, holding that by 
purchasing the property in execution of 
his mortgage decree Lal Ohand Khosla 
had ceased to be a decree-holder and had 
become an auction-purchaser and therefore 
a suit by the auction purchaser to obtain 
possession of the property from Abdul 
Ghani was not a question between the 
parties to the suit relating to the execu 
tion, discharge or satisfaction of the decree 
and therefore was not barred under the 
provisions of s. 47. It is unnecessary to 
enter into the first ground for the decision 
in favour of Lal Ohand Khosla because 
it seems clear to me that the point can be 
settled on the second ground taken by the 
Court. 

On this point admittedly there is a 
conflict of authority between the Madras 
and the Oalcutta High Courts on one side 
and the Allahabad Patna, Bombay and 
our own High Court on the obner, In 
Sardar Mal v. Kartar Singh (1) a Division 
Bench of this Court after considering all 
the authorities came to the decision that 
such a suit would lie and was not barred 
under the provisions of s. 47 on the short 
ground that the bulk cf authority was in 
favour of the view that such a suit lay. 
The point is not without difficulty but 
it seems to me thatt the reasoning of 
Sulaiman, O. J. in Kelar Nath v. Arun 
Chandra (2), speaking with great respect, 
appears to be conclusive on the point. 
In the Full Bench ruling of the Madras 
High Oourt, Veyindramuthu Pillai v. Maya 
Nadan, (3) three Judges came to a contrary 
decision on what appears tome, speaking 
with great respect again, different and 
contradictory views. Abdur Rahim, Officiat- 
ing Onief Justice, held that by virtue of 
certain Privy Council decisions, s. 47 was 
to be given the widest meaning possible 
and therefore the auction-purchaser of a 
decree was the representative both of the 
decree-holder and of the judgment-debtor 
according to the nature of the question 
which arose and according to the party 
contesting it: that is to say, ifthe dispute 
was between the auction: purchaser and the 
judgment-debtor, the auction-purchaser was 
to be considered the representative of the 
decree-holder; if the dispute was between 

(1) I LR (1939) Lah 295; 183 Ind, Oas. 475; A IK 
1939 Lah 211; 41 PO R 548; 12 R118, 

(2)T L R (1937) All 921; 172 Ind, Cas. 57; A I R 
1937 All 742; (4937) A L J 889;10 R A 360; 1937 A 
L R 923(F B). 

(3) 43 M 107; 54 Ind. Oas. 209; A I R1920-Mad 
324; 38 M L J32; (1919) M W N 881; 28 M L T 391. 
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the auction-purchaser and the decree-holder, 
then the auction-purchaser should be con- 
sidered the representative of the judgment- 
debtor. 

Oldfield, J. was of opinion that in a 
money decree the auction-purchaser must 
be held to be the representative of the judg- 
ment:debtor. He considered that the ques- 
tion of a mortgage decree was more difficult 
but he didnot decideit. On the facts of 
that case on the finding that the auction- 
purchaser was the representative of the 
judgment-debtor, the case appeared to him 
to be concluded by authority in favour 
of the auction-purchaser not being able to 
bring a suit but-only to apply under s. 47. 
The third Judge, Seshagiri Ayyar, appeared 
to consider thatin all cases the auctione 
purchaser was the representative of the 
judgment-debtor, but in view of the 
Privy Council ruling he was of opinion 
that all questions between persons. who 
represented either the decree-holder 
or the judgment debtor, were to be settled 
under s, 47 and not by a separate suit. 

The reasonings of these rulings, with all 
respect again, donot appear to me to re» 
concilable with each other, and so far as the 
Privy Council case is concerned, I would 
only respectfully agree with the reasoning 
of Sulaiman, O. J., in the Allahabad case 
referredto, which points out that the Privy 
Council did notintend to goasfar as the 
reasoning cf the third Judge in the Madras 
case. So far as the distinction drawn 
between mortgage decrees and money 
decrees is concerned, I would again res- 
pectfully agree with the reasoning of 
Sulaiman, O. J., thatthe distinction does 
not really exist. The mortgagee decree- 
holder does not have a right to possession 
of the property ordinarily speaking and 
therefore an application for possession of 
the property by the auction-purchaser even 
though he happens to be the decree-holder 
bimself is not in the same capacity and 
that the auction-purchaser must therefore 
remain the representative of the judgment- 
debtor and not of the decree-holder. The 
auction-purchaser clearly in an execution 
sale purchases the right, title and interest 
of the judgment-debtor and however the 
word “representative” is construed as 
including all persons who represent the 
interest of the parties, the auction-purchaser 
cannot, in any sense, be held to represent 
the interest of the decree-holder. This 
being so, any application by the auction- 
purchaser, even tough he happens to be 
the’ decree-holder, for possession of the 
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property purchased by him in the execution 
sale, must be taken to be made*by the 
right accruing to him for possession by 
virtue of that sale. Therefore, if a party 
claiming under the judgment-debtor resists 
the auction-purchaser, the question neither 
relates to the execution, discharge or 
satisfaction of the decree, nor is it between 
the parties to the suit in the sense that 
the parties now arrayed against each other 
are representatives-in-interest of the decree» 
holder and judgment-debtor or vice versa 
respectively in the original suit. Therefore 
it would follow that a suit by the auctione 
purchaser for possession of the property is 
not barred by reason of the provisions of 
B. 47, 

The second point raised therefore by 
the learned Counsel for the appellant has 
in my opinion no force. The third point 
originally raised by the learned Counsel 
for the appellant, namely that the judgment 
of this Court printed at p. 96 to which 
reference has already been made was not 
res judicata between the parties, was not 
pressed by him and was finally dropped. I 
would thererore consider that the appeal 
fails and I would dismiss it with costs. 

Turning now totheappeal of Lal Oband 
Khosla as regards mense profits, the trial 
Court held that as the sale certificate had 
only been granted in 1936 and as no 
notice had been given by Lal Ohang 
Khosla to Abdul Ghani to vacate the 
property or be liable for mesne profits, 
therefore mense profits could not be allowed 
to him. The Commentary of Mulla on the 
Civil P. O. under s, 65 shows clearly that 
this reasoning is not correct. The title to 
the property after the sale is made 
absolute vests in the auction-purchaser 
from the date of the sale according to the 
section and the learned Oommentator points 
out that the old rulings tothe effect that 
the right to possession only accrued from 
the date of the sale certificate are no 
longer good Jaw. The learned Counsel for 
the respondent could only contend that 
notice had not been given by Lal Chand 
Khosla to Abdul Ghani and this point 
should be taken into consideration. I 
have already pointed ovtthat Lal Chand 
Khosla had applied for pcssession and was 
resisted by Abdul Ghani. Abdul Ghani 
therefore clearly had notice of the claim 
of Lal Chand Khosla to possession, and 
had resisted it. It was not necessary that 
a separate notice should be given that if 
he did not give up possession, he would be 
liable for mesne profite, 


1940 
I weéuld therefore accept the appeal of 


Lal Oband Khosla regarding the right to- 


claig mense profits. He has claimed 
mesne profits for three years at the rate 
of Rs. 40 per mensem which come for 
three years to Rs. 1,440 in all. Atp. 24 
of the printed paper book Abdul Ghani 
admitted that the property was capable of 
realizing Rs. 50 as rent amonth and bad 
been so capable for the last four or five 
years. The amount claimed by Lal Chand 
Khosla is therefore less than the amount 
admitted to be the mense profits of the 
property by Abdul Ghani himself, I would 
therefore pass a decree in favour of Lal 
Ohand Khosla for Rs, 1,440 mense profits 
with costs. 


Sale, J.—I agree. 


D. Order accordingly, 


NAGPUR HIGH COURT 
Civil Revision No. 857 of 1938 
January 16, 1940 
Groep, J. 
Me. J. R. MUDHOLKER, Apvooate 
NAGPUR—AppLicant—DE&FENDANT 
vETSUS j 
E. R. MALAK, CBADDOOK Town, 
“ NAGPUR—Puainripr—Oprpositg PARTY 

Limitation Act (IX of 1908), Art. 112—Article 
of Association imposing liability on share-holder to 
pay remaining calls esen after forfeiture of shares 
—Forfeiture gives fresh cause of action for suit to 
recover unpaid calla. 

An Article of Association of a company prescribed 
“any share-holder whose shares have been forfeited 
shall, notwithstanding the forfeiture, be liable to 
pay to the company, all calls, etc,..........and the 
directors may enforce the payment thereof if they 
think fit.” The shares which were allotted on July 
23, 1933, were forfeited according to this provision 
on August 26, 1935, and a suit was brought on 
November 1, 1937: 

Held, that there was a fresh cause of action on 
August 26, 1935, date of forfeiture, and hence the 
suit was within time. 88 Ind. Cas. 96(1), 140 Ind. 
Cas. 502 (3) and 110 Ind. Oas. 33 (4), relied on, 146 
Ind, Oas. 825 (2), explained. 

O. R. App. for revision of the decree of 
the Oourt of the Small Causes (Additional 
Judge) Nagpur, dated August 10, 1938. 

Mr. R. S. Dabir, for the Applicant, 

Mr. R. K. Manohar, for the Opposite 
Party. 


Order.—The applicant Mr. Mudholkar was 
sued in the Small Cause Court, Nagpur, for 
the recovery of Rs. 57-l11-0, unpaid balanca 
on two shares of the Central India Press, 
Limited, for which he had applied on June 
29, 1933. The plaintiff Khan Bahadur Malak 
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is an assignee of the Company. The ap- 
plication for shares is Ex. P-1, and it states 
that Rs. 20, being the deposit of Rs. 10 per 
share, is sent. Paragraph? of the defend- 
ant’s written statement also says : 

“Rs, 10 were to be paid foreach share with the 
application (which were duly paid) and Rs. 10 on 
allotment.” 

One of the two contentions in revision is 
that the allotment was not legal as these 
deposits were not made with the application 
but later on. This plea is based on a 
statement in the plaint (para, 4) that the 
defendant has paid Rs. 20 towards the 
deposit money on August 5, 1933, and that 
statement again seems to be based on 
Ex. P-10 (extract from Share-holders Regis- 
ter) in which under column 1 (Date) “Aug. 
5, appears and under column 6 (Amount of 
deposit on application) ‘Rs. 20,” appears, In 
view of the defendant's express statement 
in his pleading that Rs. 10 were duly paid 
with the application, and in view of the 
fact that the point was never raised in 
the lower Oourt I cannot allow it to taken 
now. The date in the Share-holders’ Regis- 
ter may be that on which the entry was. 
made and not necessarily that on which the 
money was actually paid. 

The point really pressed in the applicas 
tion is thatthe claim is barred by time, 
The following dates are relevant : June 29, 
1933, application for shares made ; July 23, 
1933, allotment made; August 26, 1935, 
forfaiture of these shares under Art. 58 of 
the Articles of Association by resolution of 
the Board of Directers; November 1, 1937, 
suit filed. The question is whether the cause 
of action arcse on July 23, 1933, date of 
allotment, in which case the suit brought 
more than three years afterwards would be 
barred by time, or whether there was a fresh 
cause of action on August 26, 1935, date of 
forfeiture, in which case the suit is within 
time. 

The lower Court relying on Habib Rowji 
v. The Standard Aluminium and Brass 
Works Ltd. (1), found that the cause of ac- 
tion arose on August 26, 1935. Laarned 
Counsel for the applicant says that Art. 112 
of the Lim. Act applies and that Habib. 
Rowji v. The Standard Aluminium and 
Brass Works Ltd, (1), is distinguishable. He 
also relies on Shri Mahalakshmi Sugar Cor- 
poration Ltd, v. Sardar Jasjit Singh (2}. In 
Habib Rowji v. The Standard Aluminium 
and Brass Works Lid. (1), -the relevant. 

(1) 49 B 715; 88 Ind. Oas. 96; 27 Bom. LR 574; 
AIR 1925 Bom. 321. 

(2) 8 Luck, 723; 146 Ind. Cas, 825;10 O W N 447; 
AI R1933 Oudh 285; 6 R O 179 (2). i 
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‘Article of Association 32 run as follows : 

“Any member whose share have been forfeited 
-shall notwithstanding be liable to pay, and shall 
forthwith pay tothe company, all calls etc....... and 
the directors may enforce payment thereof if they 
“think fit,” 

In the present case Art. 58 prescribes: 

“Any shareholder whose shares have been forfeited 
«shall, notwithstanding the forfeiture, be liable to pay 
to the Oompany, all calls, etc....... and the Directors 
"may enforce the payment thereof if they think fit.” 

Itis said that the words in the Bombay 
-case “shall forthwith pay" do creat a new 
-cause of action, but the words in the present 
-cese'* shall be liable to pay” do not. I do not 
think that the distinction is material. The 
-ratio decidendi is that on forfeiture of the 
-shares the defendant ceases to be a member 
of the Company. He is now liable, not as 
-a contributor, but as a debtor to the Com- 
pany under the terms of the Articles of 
Association which include this special con- 
tract whereby he agreed that in the event 
-of his shares being forfeited he would be 
liable to pay to the Company all moneys 
-due on the shares previously allotted to 
him. As stated by Coyajee, J., atp. 723* 
of the Bombay Report, that was “a new 
-obligation giving the cumpany a fresh cause 
of action against the defendant.” Sri Maha- 
lakshmi Sugar Corporation v. Sardar dasjit 
-Singh (2) does not help the applicant. The 
claim in that case was dismissed simply be« 
cause the debt was already time barred at 
the time when the shares were forfeited, 
and it was pointed ‘out that Art, 39 of the 
Articles of Association of that Company 
merely had the effect of keeping alive the 

claim of the plaintiff against the quondam 
shareholder whose shares have been forfeit- 
‘ed in respect of money legally recoverable 
at the time of forfeiture. Here the money 
was 80 legally recoverable, and if that had 
been so in the Lucknow case the principle 
-in the Bombay case would no doubt have 
been applied. 


The principle that a new cause of action 
-arises also finds support in Bishambhar 
Nath v. The Agra Electrict Stores (3), and 
Maneklal Mansukhbhai v. The Suryapur 
.Mills Co., Ltd. (4). In these cases of course 
the articles in Table A annexed to the 
Oompanies Act applied, but the result was 
the same, The share-holder on forfeiture 
-ceased to be a member of the company, and 
all that was left was the new liability to 

(3) 54 A 541; 140 Ind. Oas. 502; (1932) A` L J 354; 
-À IR 1932 All, 342; Ind. Rul. (1933) All. 649. 


- (4) 52 B 477; 110 Ind, Oas. 33; 30 Bom, LR 549; 
„A I R 1928 Bom. 252, 


*Page of 49 B—[Hd.] 
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pay all moneys which at the date “of for- 


‘feiture were presently payable by him tothe 


company in respect of his shares. Ine this 
Art. 28 the effective words are that “a per- 
son whose shares have been forfeited shall 
remain liable to pay”, which is the same as 
the article of the company in suit, There 
is no phrase “shall forthwith pay”, which 
fortifies me in repeating that the Bombay 
case cannot be distinguished on that 
ground, 

The decision therefore is correct and must 
be upheld. This application is dismissed 
with costs, Counsel's fee Re. 20. 


8. Application dismissed. 





MADRAS HIGH COURT 

Cri, R. O. No. 899 of 1939 

Cri. R. P. No. 847 of 1939 
October 27, 1939 
LAKSHMANA Rao, J. 

PONNUSWAMY PILLAI—Acoussp 
— PETITIONER 
Versus 

EMPEROR— RESPONDENT 

Criminal trial — Appeal — Prosecution sanctioned 
by joint Magistrate—If he can hear appeal, 

Wherethe prosecution was sanctioned by the joint 
Magistrate an appeal cannot be heard by the Joint 
Magistrate except with the permission of the Court 
to which an appeal lies from his Court. 

Cri. R. O and Cr. R. P. under ss, 435 and 
439 of the C. P. O. 1898, praying the High 
Court to revise the judgment of the Oourt 
of the Joint Magiatrate of Hosur, dated July 
17, 1939 and made in ©. A. No. 37 of 1939 
preferred against the judgment of the 
Oourt of the Stationary Sub- Magistrate of 
Hosur, dated June 2, 1939 and made in O. 
C. Ne. 309 of 1939. 


Mr. T. M. Venugopal Mudaliar, for the 
Petitioner. 
The Public Prosecutor for the Crown. 


Order.—The prosecution of the petitioner: 
was sanctioned by the Joint Magistrate and 
the appeal should not have been heard by 
the Joint Magistrate except with the per- 
mission of the Oourt to which an appaal 
lies from his Court. This petition is there» 
fore allowed and the appeal is remanded to 
the District Magistrate of Salem for disposal . 
ty him or such other Magistrate as he may 

irect. 


Nr D. Petition allowed. 
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" NAGPUR HIGH COURT 
e First Appeal No. 97 of 1936 
K September 25, 1939 
Strong, C. J. AND Bose, J. 
SITARAM AND OTAERS — APPELLANTS 


versus 
KRISHNARAO AND OTHERS-—RESPONDENTS, 


Mortgage-—-L ahan-gahan — Decree for sale or fore- 
-closure — Characteristic of such mortgage — C 
Tenancy Act (I of 1920), e. 9—Object and scope of 
—Section, if gives rights of subrogation—Interest 
—Morigage — Security good — Suit delayed for 13 
years — Court reduced interest from one per cent. 
compound, to one per cent. simple. 

In the case of a lahan-gahan mortgage the Court 
‘can pass a decree either for sale or for foreclosure. 

Wherethe rate of interest fixed isfairly high, the 
Courts can exercise its discretion in favour of allow- 
ing sale in place of foreclosure. The fact that the 
‘mortgagee waited for 13 years before suing and 
‘allowed the sum of Rs. 726 to mount upto over 
Rs. 8,000 should also be taken into consideration 
119 Ind. Cas, 684 (2), followed. 

The provision inthe mortgage that the mortgagee 
will have no connection with the mortgaged property 
in future isthe usual covenant in a lahan-gahan mort- 
gage and where the words “lahan-gahan” have been 
used, along with this provision, the mortgage is 
lahan-gahan mortgage. 

The charge given in s. 9, O. P. Ten. Act, isa 
‘special statutory right, that istoeay,it is a charge 
which, in the words of s. 100ofthe T. P. Act, arises 
“by operation of law”. That being so, itsscops and 
limitations are those which the law creating it 

“gives The extent bo which the ordinary law is set 

aside is therefore clearly indicated in s 9 and the 
departure cannot be carried further by implication. 
‘The object of s. 9 (1) is to give the landlord prece- 
‘dence for his rent. That object is completely 
‘attained the moment the holding is sold in the 
manner specified inthe section. The “first charge” 
-enures no farther than that. Section 9 does not 
confer rights of subrogation, Therefore any person 
claiming such rights has to found them on the T. P, 
Act, and not under this section. 

Where the security was good and there was no reason 
why the suit should have been delayed for 13 years, 
the High Court reduced the ratefrom | per cent. com- 
pound to 1 per cent. simple, 


F. A. from the decree of the Court of the 
Subordiaate Judge, Ist Olass, Nagpur, dated 
July 11, 1936. © 


Mr. M. N. Gadgil, for the Appellants, 


Mr. M. R. Indurkar, for Respondents 
Nos, 1 to 3. 


Judgment.—Only three points are raised 
in this appeal. This first is whether, this be- 
ing a lahan-gakhan mortgage, the Court, was 
at liberty, under as. 58“(9) and 98 of the T. 
P. Act, read wita O. XXXIV, r. 4 (3) of 
the Oivil P. O., to order sale instead of 
foreclosure. That turns on whether a lahan- 
gahan mortgage is a morigage by condi- 
tional sale or an anomalous mortgage, This 
point has been decided in Govind v. 
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Jagannath (1) and in Haji Muhammad Haji 
Wali Muhammad v. Ramappa (2). It is also 
referred to in Bhagwant Raov. Damodhar 
(3) and though the point was not decided 
there, it was indicated that the previous 
Nagpur rulings probably laid down the 
tight law. In our opinion we are bound by 
the decision of the Nagpur Full Bench, and 
since we agree with it, it must be accepted 
here that in the case of a lahan-gahan morte 
gage the Court can passa decree either for 
sale or for foreclosure. 

It was argued that the mortgage in 
question is not a lahan-gahan mortgage but 
a mortgage by conditional sale and reliance 
F placed upon the following passage in the 

eed : | 

“If the amount of this mortgage-deed is not satisi- 
ed according to the satipulation agreed upon the 
mortgaged property shall stand foreclosed as given 
below. I will have no connection with the mort- 
gaged property in future,” 

It was contended that the sentence “I 
will have no connection with the mortgaged 
property in future” indicates a mortgage by 
conditional sale. In our opinion this is tne 
usual covenant in a lahan-gahan mortgage 
and since the words ‘lahan-gahan” have been 
used, we are bound by the previous decision 
ofthis Court. Therefore the lower Oourt was, 
in onr opinion, wrong in holding that the 
mortgage was not an anomalous mortgage 
and that therefore it had no power to exer- 
cise its discretion, 

The next question is whether in this casa 
the discretion given to the Court should be 
exercised or whether we should give effect 
to the contract between the mortgagor and 
the mortgagee. 

The mortgage was for Rs. 726 and was 
given on May 28,1921. The suit was 
filed on January 27, 1934, 13 years later, 
and by that time according tothe plain- 
tiff, the money due under the mortgage had. 
swollen to over Rs. 8,000 and he consequente 
ly claimed that amount. This was reduced 
by the lower Court, the learned Judge hold- 
ing that the rate of interest was usurious 
and allowing 1 per cent. compound instead 
of Re, 1-12 per cent. per mensem compound 
which was the rate claimed. 


That in itself isa feature which entitles 
us to exercise our discretion against the 
morigagee. It is to be observed that under 
s. 3 (1) (iii) of the Usurious Loans Act (that 


(I) 12 NL R 19; 33 Ind, Oas. 758: ATR 1915 
Nag. 63. : 

a 25N L R187; 119 Ind. Oas. 684; A IR 1929 Nag. 
254; Ind. Rul. (1929) Nag. 316 (F B}. 

(3) I L R (1938) Nag. 41; 179 Iad. Oas. 129 A IR 
1933 Nag. 112; 20N L J 285; 11 R N 271. . 
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is to ssy of the Act before the local amend- 
ment), the Ocurt, when it is of opinion that 
the interest charged is usurious, is entitled 
to re-open the entire contract. Therefore 
the lower Court in this case, when it re- 
opened the contract, would have been 
entitled to fix a much more reasonable rate 
of interest than it has done. Since the rate 
fixed is fairly high, we think that to be one 
of the grounds on which we can exercise our 
discretion in favour of allowing sale in place 
of foreclosure, 

Not only that, but as the Oourt is entitled 
to re-open the entire contract, it is there- 
fore, when there is a condition for fore- 
closure, entitled to order sale instead. 

There is also the fact to be taken into 
consideration that the mortgagee waited for 
13 years suing and allowed the sum due to 
mount ap to over Rs. &,000. That in itself 
is sn indication of the value which he 
attaches to this property. 

Taking all these facts into consideration 
we are of opinion that this is a fit case in 
which the discreticn given under the Oivil 
P. O. as well as under the Usurious Loans 
Act shculd be exercised in favour cf the 
mortgagor against the mortgagee, 

It is to be observed that the persons who 
now. ask us to exercise the discretion are 
not the mortgagors but subsequent mort- 
gagees, and at first we were’ inclined to 
think that there is no no particular reason 
for exercising our discretion in their favour, 
but on further ccnsideration it appears that 
unless this is done the mortgagors will be 
liable to locse the whole of their property ; 
whereas if it is done, the alteration will 
enure for their benefit as well and there- 
fore there is a possibility of their being able 
to redeem some porticn of the mortgaged 
property. 

The next question relates to the reduc- 
tion of interest. It is urged that as from 
January 1, 1932 the interest allowable should 
be only 7 percent. As against this it is 
stated that the Act under which itis claimed 
that this can be done, namely the Reduc- 
tion of Interest Act, is ultra vires, This 
matter is still pending for decision before a 
Full Bench of this Court but this case need 
not await that decision because here courte» 
fees have not been paid for the relief asking 
that the interest should be reduced from 
7 per cent. to 1 per cent, simple. 

There is however, anotLer claim under 
this head, and that is that the interest at 
1 per cent. compound should be reduced to 
1 per cent. simple. Court-fees have been 
paid on this relief. We consider that the 
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rate allowed is much higher than the cir- 
cumstances warrant. The security was good 
and there is no reason why the suit should 
have been delayed for 13 years. We there- 
fore allow this prayer and reduce the rate 
from l percent. compound to 1 per cent. 
simple, 

That leaves outstanding a question about 
a charge which the appellant claims. He 
states that he psid a sum of Rs. 506-11-6 to 
the landlord of the holding of which the 
mortgagors were absolute occupancy tenants 
and tbat therefore under s. 9 of the O. P. 
Ten. Act be has obtained a first charge 
over the absolute occupancy fields for that 
sum. His reasoning is as follows. 

According to him s. 9 of the O. P. Ten. 
Act states that the rent of the holding of 
an absolute occupancy tenant shall be a 
first charge on the holding. This charge 
enures in favour of the landlord, Oon» 
seguently it will also enure in favour of any- 
body who pays the landlord because he is 
thereby subrogated to the landlord's posi- 
tion. The appellants are subsequent morb- 
gagees; they were obliged to pay the rent, 
as the tenants would not, in order to save 
their security; therefore they state that the 
plaintiff should be called upon to redeem 
ve charge before he is given a decree for 
sale. 

We do not think any question of subroga- 
tion arises. The charge given in 5,9 is a 
special statutory right. that is to say, it is a. 
charge which, in the words of s. 100 of the 
T. P. Act, arises “by operation of law”. 
That being so, its scope and limitations are 
those which the law creating it gives. 

Now a charge does not ordinarily get 
precedence over prior rights nor can it enure 
against a transferee for value who has pur- 
chased in good faith without notice. Section 9 
(l) of the O. P, Ten. Act sets these rules 
aside and states that 

“notwithstanding anything contained in s. 100 of 
the T. P. Act and O. XXXIV of the First Schedule 
of the Civil P. O., 1908, such holding shall be liable 
to sale for the satisfaction of such charge in execu- 
tion of a decree for rent against the tenant, whether 
such decree orders such sale or not." 

The extent to which the ordinary law is 
set aside is therefore clearly indicated, and 
in our opinion the departure cannot be 
carried further by implication. 

The object of s. 9 (1) is to give the landlord 
precedence for his rent. That object is 
completely attained the moment the holding 
is sold in the manner specified in the 
section. In our opinion the “first charge” 
enures no further than that. 

Section 9 does not confer rights of sub- 
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rogation. Therefore any person claiming 
such rights has to found them on the T. P, 
Act and not under this section. He has 
therefore torely ons. 92 read with s. 100, 
and those sections do not confer priority on 
persons whose rights accrue subsequent to 
the encumbrance they seek to displace. 
That priority is given by s. 9 of the O. P. 
Ten. Act. But as that section also indicates 
that the charge with which it deals is 
satisfied the moment the property is sold in 
execution of a decree for rent, there is 
nothing left, so far as that section is con- 
cerned, for the subrogated charge-holder to 
seize on, and his only rights, if he has any, 
are under ss. 92 and 100 of the T. P. Act. 

These sections, readin the light of the 
Privy Council decisions which deal with 
charges, undoubtedly state that in a case of 
subrogation the person paying off the charge 
is entitled tokeepit alive for his benefit, 
that ig to say, they enact that although the 
charge is extinguished as between the 
original parties it is kept alive for certain 
limited purposes. But they also state that the 
subrogated rights thus conferred cannot 
affect either prior equities or prior legal 
estates. Therefore unless the special law 
creating the charge abrogates these rules and 
in addition to making special rules about the 
charge which it creates and the manner in 
which that charge is to be satisfied also 
makes special rules about subrogation, the 
ordinary rules of subrcgation must in our 
opinion apply. 

The difficulty in the appellants way is that 
he has to show that not only has the Legis- 
lature by a special enactment set aside the 
usual statutory rules relating to charges 
and to mortgages—this of course it has done 
by s. 9—but also that it has done so in 
respect of rights of subrogation, and that, in 
our opinion, it hag not for the reasons we 
have given. 

The result is that the appeal succeeds 
partially. The decree of the lower Cours 
will be modified to the extent shown above 
and the rest of the appeal will be dismissed. 

Costs here and in the Court below will be 
proportionate to success and failure. 


D. Appeal allowed. 
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PRIVY COUNCIL 
Appaal from the Rango1n High Oourt 
July 8, 1910 
Lorp RUASELL or KILLOWEN, SIR J LANCELOT 
SANDERSON AND Me, M. R. JAYAKAR 
S. R, M. 0, T. 8. S. P. A. OHETTYAR 
FIRM—APPELLANTS 
versus 
U ON MAUNG—RauspronpvEent 

Provincial Insolvency Act (V of 1920)Qs. 53— Suit 
by Receiver against transferee under e. 53—Burden 
to prove that the transfer was fraudulent—Power- 
of-attorney—Insanity of principal subsequent to 
execution—Effect—Contract Act (IX of 1872), 3. 201. 

Where in a suit by the Receiver of the insolvent's 
estate under s. 53, Prov. Insol. Act to set aside the 
alienation, alienea is found to have been in a domi- 
nant position on the date of the alleged fraudulent 
transfer, and it is also found that the alienee ig 
in possession of the properties, the onus lies on the 
alienee to prove how they had come by them, as 
against the Receiver whois trying to secure them 
as belonging to the insolvent’s estate. The alienee’s 
possession of the said properties does not necessarily 
indicate that he held them under a valid title, which 
has, in the circumstances to be made out by affirma- 
tive evidence, [p 645, col. 1.] 

Where a person execates a power-of-attorney in 
favour of a person, the authority so given termi- 
nates on the principal’s becoming insane. The 
agent has no authority to act for the principal, on 
such authority subsequent to the insanity. 


Messrs. J. P. Eddy, K. C. and W. 
Wallach, for the Appellants. 


Messrs, H. J. Wallington, K. C. and 
R. W. Leach, for the Respondent. 


M. R. Jayakar.—The question raised 
by this appeal is whether a mortgage by 
deposit of deeds made in favour of the 
appellants within two years of an adjudica- 
tion in insolvency under circumstances 
mentioned below was voidable against the 
respondent (the Receiver of the inaolvent’s 
estate) under s. 53 of the Provincial 
Insolvency Act, 1920. The District Court 
held that it was not voidable, and tha 
Appellate Oourt that it was. 

The material portion of s. 53 is as 
follows :— 

“Any transfer of property not being a transfer 
mads........in favour of a purchaser or insumbrancer 
in good faith and for valuable consideration, shall, 
if the transferor is adjudged insolvent on a petition 
presented within two years, after the date of the 
transfer, be voidable as against the Receiver and 
may be annulled by the Court.” 

The insolvent, L. M. R. S. M. Somasun- 
daram CGhettyar, carried on business as 
Chettyar at Kyaikto in the district of 
Thaton in Burma. In 1932, be left Burma 
for India, The business was then carried 
on by his son in-law Swaminathan, under 
a power-of-attorney dated June 29,- 1928 
(Ex. 3a). In May 1932, Swaminathan 
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also went to India, leaving the business 
in charge of the insolvent’s son Valliappa, 
who was then a minor under the age 
of 18 years. 

The appellante’ firm carried on the 
businese of money lending at Rangoon. 
Between 1928 and 1931, tbe insolvent was 
their agent, and for a period before 1928, 
and again for a period after 1931 (which 
includes the times material to this appeal) 
their agent was one Arunachalam. 

' On April 13, 1933, the insolvent owed 
to the appellants’ firm the sum of 
Rs. 75,942-13-6. On that date, one Naga- 
lingam, an employee of the insolvent’s 
firm, kandéd over to Arunachalam docu- 
ments of title to about 560 acres of land 
owned by the insolvent and valued at 
Rs, (7,000, and also registered mortgage 
deeds valued at Rs. 12,010, making a total 
value of Rs, 79,000. This is the transacticn 
in iseue in the appeal. 

On September 26, 1933, a petitten for 
the adjudication of the insolvent was 
preeented by a creditor in the District 
Court of Thaton, and on August 14, 1934, 
an cider of adjudication wus made against 
the insolvent. In an inventory filed in the 
Court thereafter, the ingolvent’s properties 
were chown as of the total acreage of 739, 
and of the value of Rs. 1,06,07¢-3-0. The 
list of debts owed to bim were cf the total 
amount of Rs. 66,907-7-9. Thus his total 
assets were of the estimated value of 
Rs. 1,72,985, His tctal liabilities, on the 
other band, were shown as cf the value of 
Rs. 1,78,655. In the list of creditors the 
appellants’ firm was shown asa creditor, 
claiming as security for the debt owing to 
it (Rs. 25,942-13-6) an equitable mortgage 
of the lands and mortgage bonds mentioned 
above, 

On May 10, 1935, the respondent was 
appointed Receiver of the insolvent’s pro- 
perty under s. 59 of the’ Act, and on 
August 26, 1935, the respondent instituted 
the present suit in the District Court of 
Thaton by a petition praying that the 
appellants’ mortgage might be held null 
and. vcid. He alleged that at the date of 
tle mortgage, the insolvent was nct in 
Burma and was nct duly represented by 
an agent; that the mortgage was a fraudu- 
lent and a sham transacticn entered into 
by collusion between Arunachalam and 
Negalingam with a view to defeat and 
del:y other creditors; that the mortgage 
was not validly created_and was void, and 
if it was created in Rangoon, it was equally 
void, as the mortgagor did not create it 
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and his agent Nagalingam was not duly 
authorised by a proper power-of-attorney, 
The respondent's petition did not expressly 
raise the issue that any authority to create 
the mortgage which the insolvent might 
have given to Nagalingam was terminated 
by the insolvent’s subsequent insanity, 
which existed at the material date. It 
appears, however, that both parties led 
evidence about the insolvent’s state of 
mind, 

By their written statement the appellants 
denied the allegations of law and fact 
made in the petition, except that they 
admitted that the title deeds in issue were 
in deposit with them and that the insolvent 
was not in Burma at the time, Evidence 
was led on both sides, some of which was on 
commission, 

On December 5, 1936, the District Judge 
decided in favour of the appellants, holde 
ing that the evidence did not show that 
the transfer was either fraudulent or 
without consideration. He disallowed the 
allegation of insanity on the ground that 
it was not taken in the Recesiver’s petition, 
and held that the evidence was not suffi- 
ciently strong in its favour. He further 
held that Nagalingam was the agent 
of the insolvent and deposited the deeds 
under a power-of-attorney obtained from 
Swaminathan, authorising him to do so. 
Their Lordships have derived very little 
help from the judgment of the District 
Judge, which is a mere abstract of the 
depositions, and contains no discussion of 
the evidence or of the reasons which led 
him to his conclusions. This may be due 
to the fact that, as the High Court observes, 
the Judge was ill at the time, suffering 
from a nervous breakdown, and had soon 
to be relieved of his duties. Some of the 
important witnesses were examined on 
commission and he had not the benefit of 
hearing their evidence given, nor of an 
argument addressed in open Court by the 
respondent's Counsel, who submitted only 
a written note, which, the Judge said, it was 
difficult for him to understand. 

The respondent filed an appeal to the 
High Court at Rangoon, and Goodman 
Roberts, OC. J., who delivered the judgment 
of the Court, set aside the order of the 
District Oourt. He held that though the 
burden of proof lay on the Receiver, he 
had discharged it by showing that Naga- 
lingam had no power to make the transfer; 
that the alleged power-of-attorney in his 
favour was not proved, and that even if 
Nagalingam had authority to make the 
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transfer, it was terminated by the insanity 
of the insolvent, He further held that the 
eyidence clearly showed that Arunachalam 
had stepped in to manage the insolvent’s 
business when there was no effective 
manager, taking good care that creditors in 
whom he was interested should be given 
security and the rest excluded, and that 
Nagalingam, who was a mere debt-coliect- 
ing clerk, was “seized upon to go through 
the farce of pretending to execute” the 
mortgage, and that there was an entire 
absence of good faith, The High Oourt 
accordingly passed a decree setting aside 
the order of the District Oourt and declaring 
that the mortgage wasnull and void against 
the respondent. From this decree, an 
appeal bas been preferred to His Majesty 
in Council. 

The questions which arise for decision 
are, first, whether it is proved that Naga- 
lingam had authority to make the transfor. 
The appellants urge that the onus of dis- 
proving this lay on the respondent, who, 
on the other hand, contends that the proe 
perties transferred admittedly belonged to 
the insolvent, and were found to be in 
the possession of the appellants. The 
latter, therefore, had to prove how they 
had come by them, as against the respon» 
dent who was trying to secure them as 
belonging to the insolvent’s estate. The 
appellants’ possession of the said properties 
did not necessarily indicate that they held 
them under a valid title, which had to be 
made out by affirmative evidence. The 
onus, therefore, it was urged, lay in the 
first instance on the appellants to prove 
their title to the said properties. 

Their Lordships think that there is great 
force in thiscontention. There was nothing 
in the shape of a memorandum of deposit 
or any document indicating how and when 
the deeda had come into the possession of 
the appellants. Their possession was obtain- 
ed at a time and under circumstances 
showing that the insolvent himself could 
not have delivered them, and, as this was 
clearly established by the evidence, the 
’ appellants could retain the deeds only by 
showing that they had obtained them from 
someone acting on behalf of the insolvent 
and under his authority. The only person 
alleged to have had this authority was 
Nagalingam and, though he was available 
as a Witness and was present in Oourt, he 
was not called by the appellants to give 
evidence. An alleged power-of-attorney 
given to him by Swaminathan on June 30, 
1928, was relied upon, but there is no 
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satisfactory evideuce that such a power-of« 
attorney existed or was operative at the 
material date. The evidence siows that 
the document, if it existed, would be with 
Nagalingam. It was alleged on the appal- 
lants’ behalf that the document was with 
the insolvent in India, but of this there 
is no satisfactory proof. A notice to pro- 
duce the document was served upon the 
son of the insolvent, but it was not 
produced Secondary evidence was therefore 
given of the contents of the alleged power 
by calling one Mr. Daniel, a lawyer, who 
had occasion, in connection with the case 
of another client, to examine the contents 
of the alleged power. He clearly stated 
that the power which was shown to him 
did not give to Nagalingam any right to 
mortgage the property. The witness Karup 
pan also produced a document Ex. K), 
which he stated was a copy of the alleged 
powar given to Nagalingam. Exhibit K 
is dated June 30, 1928, a day later than 
the date of Ex, 3a, and the number 28 
which it bears identifies it with the docu- 
ment mentioned in Ex. 6 (cartified copy 
of the extract from the register of powers) 
on which the appellants rely. On an 
examination of the contents of Hx. K how- 
ever, it is clear that it gives no authority 
to make a mortgage of the ineolvent’s 
property. To meet this difficulty, Aruna» 
chalam, called for the appellants, relied in 
his evidence on another document Hx. 3b, 
which he said was an exact copy of Swamina- 
than’s power (Ex. 3a) made on the same 
date, namely June 29, 1923. This is 
obviously incorrect, because it is clearly 
stated at the bottem of Ex. 3b that the 
copy was made on April 27, 1933. 

It is thus clear that the power-of-attorney 
by which Swaminathan is alleged to have 
given authority to Nagalingam to make 
the mortgage on April 13, 1933, has not 
been proved. Besides, the existence of 
such a power in 1928 would be tota'ly 
inconsistent with Ex. 2a (read along with 
Ex. la) which is a letter written by 
Swaminathan on May 12, 1932, stating that 
as he was leaving for the country by the 
next day the letter was given as an 
authority to Nagalingam to carry on debit 
and credit transactions as per instruce 
tions. 

Their Lordships are, therefore, of opinion 
that, in the absence of such a power, the 
mortgage in question must fail. The 
appellants argued that the absance of this 
power made no difference, because the 
evidence clearly showed that Nagalingam 
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was managing the insolvent’s business and 
that Swaminathan, who had authority under 
Ex. 3a to appojnt a substitute. exercised 
the authority by giving ora] instructions 
to Nagalingam tomake the mortgage. It 
is hardly necessary to observe that this 
view cannot be sustained on the wording 
of Ex. 2a, By that dccument the insolvent 
gave power to Swaminathan to appoint a 
substitute and not to authorise a stranger 
orally to mortgage the insolvent’s property. 

There is a further difficulty in the appel- 
lants’ way, caused by the alleged insanity 
of the insolvent at the material date. If 
it existed, then, under s. 201 of the Indian 
Contract Act (1672) it would terminate any 
authority previously given. Their Lordships 
have examined the evidence and they think 
that there is satisfactory proof to support 
the finding of the High Court that the in- 
sanity existed at the material time. The 
witnees Kadiresan, examined on the respons 
dent's behalf, etates, and their Lordships 
see no reason to doubt his testimony, that 
the insolvent was ineane in February, March 
and April 1933. This is corroborated by 
cther evidence, including that of a medical 
witness (No. 17) who attended the insol- 
vent between March 7, and 11, 1933, and 
found him insane and violent. There is also 
an affidavit sworn by the insolvent on Octoe 
ber 8, 1933 in which he states that he 
suddenly became insane and remained so 
for about six months, and even at the date 
of the affidavit he was not completely free 
from the effects of insanity. Lastly, there 
are Exe, O-l and (8, the Commis- 
sicner’s report end memo. dated March 14, 
1933, made in the covrsee of the insolvency 
proceedings, initiated against the insolvent 
by another creditor at Devacottai, in which 
it is clearly stated that the insolvent's Vakil 
informed the Commissioner on March 11, 
that the insolvent, who was to be examined 
as a witness, was suffering from mental 
derangement and could not, therefore, be 
examined, 

The insanity is denied by Arunachalam, 
who was called as a witness on behalf of the 
appellants. Before commenting on his evi- 
dence, it is material to observe that this 
witness occupied a very dubious position 
in these proceedings, Though he was an 
agent of the appellants’ firm from and after 
1931, it appears from the evidence that, at 
or about the material time, he was also in 
affective control: and management of the 
insolvent’s firm and practically in a position 
to dominate its affairs, In support of this 
view, there is enough evidence on the record, 
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some of which may be briefly noticed. Wit- 
nesses Nos. 13, 15 and 16 examined before 
the Court on bebalf of the Receiver, and 
witnesses Nos. 18, 19 and 20 examined on 
commission, clearly testify to the domina 
ting position which Arunachalam held in 
Connection with the conduci of the insole 
vent’s business at or about the material 
times. Their testimony is corroborated by 
a letter (Ex. E) written by Arunachalam 
to Nagalingam on September 17, 1933, dir- 
ecting him, with reference to another cre» 
ditor of the ingolvent’s firm, to show the 
creditor the accounts and bring and deliver 
at Rangoon, by way of security, a good 
document acceptable to him, The petition- 
ing creditor in his evidence states that this 
letter was given to him and this also accords 
with the probabilities. Arunachalam denied 
that he gave such a letter. On such denial, 
the respondent asked the Court for an order 
calling upon the appellants to produce the 
press copy book of correspondence from 
April 1932, to December 1933. The Judge 
made the order but the press copy book was 
not produced on the ground that the book 
was in India, There is another letter which 
confirms the above view, namely Ex, 1 
(English translation la) which has already 
been referred to in another connection. 
It is the letter written by Swaminathan 
giving directions to Nagalingam to carry 
on debit and credit transactions as per his 
instructions. Arunachalam admits that the 
draft of this letter is in his handwriting, 
and Swaminathan states that he wrote this- 
letter under the instructions of Arunacha= 
lam. If, as this evidence shows, Arunachee 
lam was in effective control and management 
of the insolvent’s business at the material . 
date it is futile to contend that he was 
ignorant of the debtor's insanity or insole 
vency. 

The third question relates to the good 
faith of the transaction. Here also their 
Lordships agree with the finding of the 
High Oourt. On this question, it is not 
easy to dieregard the fact that the disputed 
transaction was not an insolated one but 
formed one of a series, and further, as the 
judgment of the High Court states, a rela» 
tionehip existed between Arunachalam and 
the appellants and also between him and 
the creditors preferred in some of the other 
transactions. Apart from this, there is 
enough evidence to prove that the transac- 
tion was a collusive one between Arunacha- 
lam and Nagalingam. Even if the fact is 
ignored that for a debt of Rs. 25,942 the 
appellants obtained title deeds to property 
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‘worth "Rs. 79,000 the method in which the 
transagtion was brought about is amply 
suggestive of bad faith and also of the fact 
that Arunachalam, although aware of the 
insolvent condition of the debtor, took care 
to conceal it from the other creditors. The 
denials of Aranachalam in this behalf are 
palpably false and on one or two points on 
which he could have easily admitted the 
truth he has prevaricated. Their Lordships, 
therefore, prefer to accept the testimony of 
Subramaniam and Kadiresan that when 
they asked for securities from the ingolvent’s 
firm as regards their dues, Arunachalam 
assured them, apparently on behalf of the 
insolvent, that there was no need to fear 
and that the matter would be sattled. Arun- 
achalam appears to have been examined 
virtually to deny all matters which were 
adverse to the appellants’ claim, and has 
proved himself unworthy of credit, His 
version about having Exs. 3a and 3b 
before him at the same time and his 
copying the one from the other, to which 
reference has already besn made, has to be 
rejected having regard to the dates. Fur- 
ther, his own version of the manner in which 
the title deeds in question were obtained 
exposes the true nature of the transaction. 
Briefly stated, his evidence is that on one 
and the same day. from morning till even- 
ing, all the documents were handed over to 
him in three lots. He had not looked into 
the accounts and other matters relating to 
the documents, although the ledgers were 
produced by Nagalingam. Negalingam 
came alone, without the insolvent’s son. 
Arunachalam never saw the properties at 
the time of taking the deposit. He took 
whatever deeds he thought to be good, and 
returned the rest, This was done in the 
kitchen room. He never enquired what the 
debts were which the insolvent owed to 
other creditors. He only asked for his firm's 
(appellants’) dues, without ascertaining what 
the assets and the liabilities of the insolvent 
were. He had not ascertained them even 
at the date of his cross-examination (July 
4, 1936). 

It is clear from this evidence that by the 
use of his dominating position he seized 
the title deeds, with the view of taking hold 
of as much property as he could get, regard- 


less of the solvency ‘of the debtor or the. 


claims of the other creditors, whom he put 
off by a false assurance that their money 
was safe. Such a transaction must be held 
to be entirely devoid of the element of good 
faith, which is a necessary ingredient of the 
provisions of s. 53 of the Act, 
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Their Lordships are, therefore, of opinion 
that, on each of these grounds, the transac- 
tion in dispute must fail. The decree of 
the High Court will, therefore, be confirmad, 
and the appaal dismissed. The appellants 
will pay the respondent’s costs of this 
appeal. 

Their Lordships will humbly advise His 
Majesty accordingly. 


D. Order accordingly, 


Solicitors for the Appellants.— Messrs. 
Lambert & White. 
Solicitors for the Respondents.—Measrs. 


Gard Lyell & Co. 


MADRAS HIGH COURT 
Criminal Revision Case No. 740 of 1939 
and 
Criminal Revision Petition No. 697 of 1939 
November 15, 1939 
LaxsamaNXa Rao, J. 
KOLLAPALLI SUBRAMANYAM— 

PETITIONER— AcousgaD No. L 
versus 
EMPEROR— RESPONDENT 

Penal Code (Act XLV of 1860), s. 488—Signature 
in forwarding note—Whether showa accused to be in 
possessionof goods — His conviction under s, 486, 
legality. 

The signature of the accused in the forwarding 
note does not necessarily prove that he was in 
possession of the goods and his conviction under 
a. 486 of the I. P. O., cannot be sustained, 


Or. R. Case. and Or. R. P. under ss. 435 
and 438 of the Code of Oriminal Pro» 
cedure, 1892, praying the High Court to 
revisa the order of the Court of the Joint 
Magistrate of Ongole dated June 23, 1939 
and made in Oriminal Appeal No. 57 of 1939 
preferred against the orderof the Court of 
the Stationary Sub-Magistrate of Ongole 
dated April 29, 1989 and made in O, C. 
No, 513 of 1938. 


Mr.A. S. Sivakaminatham, for the Peti- 
tioner. 

Mr, K. Venkataraghavachariar, for the 
Public Prosecutor, for the Crown. 


Order.—The signature of the petitioner 
in the forwarding note does not necessarily 
prove that he was in possession of the 
goods and his conviction under s. 486 of the 
I. P.O, cannot be sustained. It is there 
fore set aside and the fine levied will be 
refunded. ° 


ND, Order accordingly. 
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LAHORE HIGH COURT 
Second Appeal No. 1326 of 1939 
January 10, 1940 
Din MowamMap, J. 
PUNNUN MAL— APPELLANT 
VETSUS 
BISHAMBARDAYAL—Rgsponpent 

Hindu Law-—Minor—Minor succeeding as sole owner 
of joint family business—Business managed by guar- 
dian—Debis incurred in course of business—Ancestral 
property, if liable — Guardian creating charge on 
such property for such debt —Act, whether beneficial 
to estate and minor—Decree against minor — Gross 
negligence of guardian—Decree should be set aside 
—Cisil Procedure Code (Act V of 1908), s. 100— 
Finding that house formed part of joint family pro- 
perty is one of fact, 

Where a minor auceeeds to the family business as 
the sole owner his ancestral property is not liable for 
the debts incurred by the guardian in the course of 
management out of the business on the minor's behalf, 
His liability cannot be extended beyond the assets 
of the business Therefore the act of the guardian in 
creating a charge on the ancestral property for the 
payment of such debts, cannot in anyway be des- 
cribed as beneficial to theestate or tothe minor. {p. 
650, col. 1.3 

[Case-law raviewed,] 

Decrees obtained against the minors if gross negli- 
gence of their guardiansis proved must be set aside. 
180 Ind. Oas. 5) (13), not approved. 166 Ind. Cas, 1 
(12;, distinguished. [p, 651, col. 1.) 

A finding that the house was no part of the assets of 
the firm but formed part of the joint family pro- 
perty is a clear finding of fact and cannot be disturbed 
on second appeal. fp. 650, col. 2.] 


S. A. from a decree of the Additional Dis« 
trict Judge, Ferozepore, dated May 17, 1939. 


Mr. J. N. Aggarwal, for the Appellant. 
Mr, Achhru Ram, for the Respondent. 


Judgment.— The facts of the case may 
shortly bestated. Onthe death of Banwari 
Lal which took place in 1924, the plaintiff 
Bishambar Dayal alone succeeded to the 
joint family business which was working 
under the name and style of Munna Lal- 
Banwari Lal. Banwari Lal was then hardly 
six years of age and the business was cone 
tinued on his behalf by his mother, Mst Bae 
damon as assisted by his uccle, Pokhar, and 
his maternal uncle, Ram Gopal, Pokhar 
died in 1929 and Ram Gopal continued 
to manage the business on behalf of the 
minor, During the life-time of Banwari 
Lal, the firm had dealings with Pune 
nun Mal and owed Rs, 108 to him in 1924. 
The dealings continued after Banwari 
Lal’s death and eventually balance for 
Rs. 6,424 was struck by Ram Gopal in 
favour of Punnun Malon March 31, 1931. 
The plaintif hdd not attained majority 
even then. On August 10, 1932, a mortgage 
deed of a house was executed on behalf 
of Bishambar Dayal minor under the guar- 
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dianship of Mst, Badamon in favour of 
Punnun Mal for Rs. 4,000. It was,stated 
therein that a large amount of money,was 
due from Banwari Lal to Punnun Mal and as 
the interest was swelling every day, it had 
become necessary, to effect that mortgages. 
The mortgage was with possession but in 
order to retain the possession of the pro- 
perty, the mortgagor stipulated that he 
would pay Rs. 100 per annum as rent there- 
of. It may be remarked that the recital 
about the debt being due from Banwari 
Lal for which the mortgage was being 
executed was absolutely false. 

On January 27, 1926, Ponnun Mal insti- 
tuted a suit against Bishambar Dayal, who 
was even then a minor, for recovery of 
Rs. 350 on account of rent and interest 
thereon. It appears thet neither Mst. Bada» 
mon nor Ram Gopal consented to act as 
a guardian of the minor and consequently 
the Reader of the Oourt was appointed his 
guardian, The authority of Mst. Badamon 
to execute tke deed of mortgage was 
challenged in that suit but the contention 
was repelled on the ground that the morte 
gage had been effected for debts due from 
Bishambar Dayal’s father, Banwari Lal, and 
consequently the mortgage could not be 
attacked. On May 23, 1936, the the suit was 
decreed, and on June 23,1937, Bishambar 
Dayal, who was still a minor, instituted a 
suit against Punnun Mal for cancellation 
of the deed of mortgage on the ground that 
Mst. Badamon had no authority to create 
a charge on the ancestral property on 
his behalf and further prayed for the can- 
cellation of the decree mentioned above. 
The suit was resisted by Punnun Mal and 
on the pleadings of the parties besides the 
formal issues the following issues were 
framed on the merits of the case: 

(2) Is the plaintiff estopped by his conduct from 
bringing the present suit ? 

(3) Is the present suit barred by res judicata ? 

(4) Was a valid mortgage deed executed in favour 
of the defendant for consideration ? 

(5 If so, is the decree in the previous 
binding on the plaintiff ? 

It may be remarked that the estoppel 
contemplated by Issue No, 2 was pleaded 
on the basis of a statement made by Mst. 
Badamon in an insolvency case on June 
17, 1933. The trial Court decided all the 
issues against the défendant and decreed 
the suit. On appeal, the District Judge 
maintained the decisicn of the Court below. 
Hence this appeal. Counsel for the ap- 
pellant bas raised three points before me: 
(1) that under Hindu Law a de facto 
guardian of a Hindu minor is authorized 
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to execute a bona fide mortgage for the 
benefi of his estate and with due regard 
to hjs interests and consequently the mort- 
gage effected by Mst. Badamon could not 
be challenged by the minor on any ac 
count; (2) that, at any rate, the house was 
a part of the assets of the business and 
on that ground 2 valid mortgage could be 
effected by Mst. Badamon, who was runn» 
ing the family business on behalfof the 
minor; and (3) that the decree obtained 
by Punnun Mal in 1936 could not be attack- 
ed on the ground of gross negligence 
of the guardian. In my view however 
there is no force in any of the contentions 
raised before me. 

Taking first the matter of the authority 
of a de facto guardian to execute a bona 
fide mortgage on behalf of a minor, it is 
contended by the appellant’s Counsel that 
the ancestral business could be continued 
by the mother or for that matter even by 
Pokhar or Ram Gopal on behalf of the minor 
and consequently the family propertv was 
liable to discharge the debts incurred in 
the conduct of that business. In this cone 
nexion, Counsel has relied on Mastu v. 
Nand Lal (1), Kundan Lal v. Beni Prasad 
(2), Muthaya Pillai v. Tinnevelly South 
India Bank Ltd., 37 Ind. Oas. 230 (3), 
Jhiti Bai v. Tejmal, 21 Ind. Cas. 35 (4); 
Subbaraya Mudaly v. Thangavelu Mudaly 
(5) and Niamat Rai v. Din Dayal (6). In 
Mastu v. Nand Lal (1), a Full Bench of the 
Punjab Chief Court held that a bona fide 
incumbrance made by the de facto guardian 
of a Hinda minor for the benefit of the 
estate and with due regard to the minor's 
interest cannot be impeached by the minor 
on attaining majority on the ground that 
the guardian who purported to act on his 
behalf was not a guardian legally constitu- 
ted under the Guardians and Wards Act. 
It was not alleged in that suit that the 
mortgage was collusive or that there was 
at the time no existing necessity or that 
the transaction was not for the benefit of 
the estate, Consequently, the question 


(1) 73 P R 1890 (F B). 

(2) 13 L 399; 137 Ind. Oas, 115; A I R 1932 Lah. 
293; 32 P L R 861; Ind. Rul. (1932) Lah. 296, 

(3) 37 Ind. Oas. 230; AI R 1917 Mad 110;5 LW 


af 41 Ind. Cas, 35; AI © 1916 Nag. U;ISNLR 
® AIR 1924 Mad. 33; 72 Ind. Oas, 815; 45 ML 
4, 
(6) 8 L 597; 101 Ind. Cas. 373; A I R 1927 P O 121; 
541A 211; 29 Bom. L R 886; 52M LJ 72940WN 
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Pa P L R 463; 8 P LT 647; 26 L W 442 


PUNNUN MALVY. BISHAMBAR DAYAL (LAH.) 


649 


referred to the Full Bench was: 

“In a suit to which the parties are Hindus and in 
which special custom is pleaded, is a mortgage made 
by the de facto manager of a minor's estate, which 
appears to have been entered into for the benefit of 
the estate and with due regard to the interest of the 
minor, liable to be impeached by the minor who has 
attained his majority on the ground that the guardian 
who purported to act on his behalf was not a 
guardian legally constituted under the Guardians. 
and Wards Act or otherwise ? ™ 

With the principle enunciated in that 
judgment I am in respectful sgreement, but 
the case is not at all in point inasmuch as. 
here it is denied that the transaction was: 
for tke benefit of the estate or that it had: 
been entered into with due regard to the- 
interests of the minor. Kundan Lal v. Beni. 
Pershad (2), followed Masiu v. Nand Lal 
(1) and the same remarks apply to this- 
judgment. In Muthaya Pillai v. Tinne- 
velly South India Bank, Ltd., 37 Ind, Caa. 
2:0 (3), a Division Bench of the Madras 
High Court observed that in the case of anm 
ancestral business of a Hindu family all’ 
the members of the family, including the 
minor members, are liable for debts incurr- 
ed in the course of the business and such- 
liability is not confined to their shares in 
the assets of their business but extends to- 
their shares in the family property. This 
proposition too is not disputed. But it is 
irrelevant for the purposes of the present 
case, inasmuch as here the minor was the 
sole owner and the principles enunciated 
in cases in which there are other adult 
members of the family besides the minor 
to run the business do not apply to his case. 
Jhiti Bai v. Tejmal, 41 Ind. Cas. 33 (4), 
goes against the contention of the appellant, 
inasmuch as it was decided there by 
Stanyon, A.J. O. that if a business was 
conducted on behalf of a minor by a guar- 
dian, the minor could not be held person- 
ally liable. i may point out in this connec: 
tion that head-note is misleading. While 
in the body of the judgment it is clearly 
stated that where a Hindu family maintains. 
itself by trade and a minor becomes by 
inheritance the sole owner of such business, . 
if the trade is thereafter: carried on by the 
guardian, the asset of such business will 
be liable for debts contracted by the guar- 
dian necesgarily incidental to or following: 
out of the carrying cn of the trade along 
its normal course, the head-note states, “the 
minor will be bound by all the acts of the 
guardian” and this is evidently wrong. 
Subbaraya Mudaly v. Thangavelu Mudaly 
(5), also proceeded on different facts. The 
minor members of the family were not the- 
sole owners Of the family but there were 
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other adult members too who were carrying 
on the business. In Niamat Rai v. Din 
Dayal (6) there were other members of 
the family besides the minors, 

The principle applicable to this case was 
first enunciated in Joy Kisto Cowar v. 
Nityanund Nundy (7) and had since been 
followed with approval by almcet all the 
High Courts in India: See Khetramohan 
v. Aswint Kumar (8), Anath Bandhu Shah v. 
Bipin Behary, 19 ind. Cas. 6 (9). Sanka 
Krishnamurthi v. Bank of Burma Ltd. (10) 
and Narain Das v. Ralli Brothers ‘11). In 
Joy Kisto Cowar v. Nityanund Nundy (7), 
a question arose whether tbe ancestral pro- 
perty of a minor who was the sole owner 
of tte business could be held liable for the 
‘debts of the business even if it was a family 
business and had been conducted on his 
behalf by his guardians. The Bench which 
decided the case was composed of Sir 
‘Richard Garth, ©. J., Markby, J., and 
Romesh Chunder Mitter, J. These learned 
Judges came to the conclusion that the case 
of a minor in these circumstances was 
-analogous to the case of a minor under s. 247, 
Contract Act and that although he can be 
held liable for the debts, his liability 
-cannot he axtanded. heran dhe assets of tits 
business, I am in respectful agreement with 
the principle enunciated there and hold that 
the ancestral property of the minor could not 
be held liable for the debts due to Puunun 
Mal. This being eo, it cannot at all be 
argued that the mortgage effected by the 
mincr’s mother was for the benefit of the 
estate or had been effected with due 
regard to the minor’s interests. The ance» 
stral property in the circumstances men- 
‘tioned above could not be touched and if 
a guardian created charge on such pro- 
perty, the act of the guardian could in no 
way be described as beneficial to the estate 
or to the minor. 

The second question need not detain us 
long. Inthe written statement put in by 
Punnun Mal, it was clearly averred that 
the house had been inherited by Bishambar 
Dayal and formed part of the joint family 
property. It is significant that no icsue 
on this matter was framed in the trial 
‘Court. The point was raised before the 
District Judge and he came to the conclu- 
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sion that the house was no part'of the 
assets of the firm but formed part cf the 
jeint family property. This isa clear find» 
ing of fact and it cannot. be disturbed on 
second appeal. On the question whether 
the rent decree, could be challenged by 
Bishambar Dayal, reliance is placed on 
Venkata Seshayyav. Koteswara Rao (12), 
and Krishnadas Padmanabhrao v. Vithoba 
Annappa (13). In the Madras case, their 
Lordships of the Privy Oouncil held that 
the provisions of s. 11, Oivil P. C., are 
mandatory, and a litigant who claims under 
one of the parties to the former suit can 
only avoid its provisions by taking advan- 
tage ofs. 44, Evi. Act which defines with 
Precision the grounds of such avoidance 
as fraud or collusion or by showing a 
want of bona fide in the prosecution 
of the former suit. The Courts cannot 
treat negligence or gross negligence as 
fraud or collusion unless fraud or col- 
lusion is the proper inference from the 
facts. It would appear that this prin- 
ciple was enunciated in relation to s. 44, 
Evi. Act, and was applied to acase where 
a former suit had been brought by a set 
of plaintiffs different from those who. had. 
tusvituted the latter suit, The present case 
is not covered by s. 44. It was not at all 
contended in this case that the judg- 
ment or decree was not delivered by a 
Court not competent to deliver it or was 
obtained by fraud or collusion. All that 
was contended was that the guardian who 
had been appointed by the Gourt had 
committed gross negligence in the discharge 
of his functions and that consequently the 
decree did not bind the minor. No quese 
tion of the proof of this decree by the 
adverse party or of its relevancy under 
sa. 40, 4l or s. 42, Evi. Act, arose in this 
case. The decree itself was being assailed 
and consequently the principle enunciated 
by their Lordships of the Privy Council is 
inapplicable to this case. 

In Krishnadas Padmanabhrao v. Vithoba 
Annappa, (13) a Full Bench of the Bombay 
High Oourt no doubt has applied the 
principles laid down by their Lordships of 
the Privy Council to the case of a minor who 
had sued to set aside a decree obtained 


(12) I L R (1937) Mad. 263; ae Ind. ian. l; AIR 
1937 P O 1; 641 A17; 1937 TOLRI 2; 9 R'P 0.135; 
1937 A L R 254; 19370 WN 42; 3B R 223; 40W 
N 257;45L W 43; I8PLT 27; (1937) M 'W N 66; 
GBPIMLI 113; (1937) A L J 240; 39 Bom. L R 
317;65O0 LJ 14 P 

3) IL R (1935) Bom, 340; 180 Ind. Cas. 51; A I 
k 1939 Bom. 66; 41 Bom. LR 59; 11 R B 280 
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against Bim, but, with all respect, I am 
aot convinced of the reasoning advanced 
by the learned Judges. The trend of autho- 
city throughout India so far had been to 
set aside decrees obtained against the 
«minors if gross negligence of their guar- 
dians was proved, and I consider that the 
Privy Council judgment cited above not 
being applicable to the facte of that case 
does not necessitate any change of law in 
that respect. I accordingly maintain the 
decision of the Courts below and dismiss 
this appeal with costs. 


D. Appeal dismissed. 
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NAGPUR HIGH COURT 
Civil Revision No. 584 of 1938 
October 13, 1939 
Grouse, J. 
GIRDHARILAL—Drrgenpant— 
APPLICANT 
versus 
SURAJMAL CHAUTHMAL AGARWAL— 
Praintipe—Opposita PARTY 

Set-off—Legal—When can be claimed—Civil Pro- 
edure Code (Act V of 1908), O. VIII, r. 6—Same 
tharacter—Court Fees Act (VII of 1870), Sch. I, 
sárt. 1—Court-fees payable on set-off —Equitable set- 
“ff—If can be had as of right. 

Before a legal set-off can be claimed it must be 
presented in a written statement which shall have 
the same effect asa plaint, and it must be shown 
Khat it is an ascertained sum of money legally re- 
soverable by the defendant from the plaintiff, and 
shat both parties fill the samecharacter as they fill 
ia the plaintiff's suit. An ascertained sum means a 
“um of money of which the amount is fixed and 
cnown and it excludes such items as unliquidated 
lamages and mesne profits, the amount of which is 
mot ascertainable until the Court determines them. 
“Where the claim for the commission over reduction 
«f losses is stated approximately it cannot be con- 
sidered as an ascertained sum of money. It would 
wequire accounts to be gone into. 

The characters of debtor and creditor are the 
same whether the creditor became so in his capa- 
sity of servant or agent in one case and in an inde- 
wendent capacity in the other. 

Court-fees must be paid ona set-off, on the full 
amount of the set-off and not only on the amount 
slaimed in excess of that claimed by the plain- 
kif. Where the defendant deliberately avoided 
a. himself down to a legal position which 
would have involved payment of court-fees, it’ is 
too late at the stageof revision against the dismissal 
af the claim for set-off to say that he is willing to 
pay this fees if called upon tp do so. 

{Oase-law relied on.] 

Where the set-off claimed is really of an equitable 
dature it cannot be claimed asa matter of right, 
and the Court has discretion to say, that it should 
106 be allowed where a protracted enquiry is needed 
“or the determination of the sum due, Dobson and 
Warlow v, The Bengal Spinning and Weaving Com- 
pany (8), relied on. 
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O. R. Application for revision of the order 
of the Court of the Subordinate Judge, 
First Olass, Bhandara, dated August 1l, 
1938. 


Mr. A.V. Khare, for the Applicant. | 
- Mr, C. B, Parekh, for the Opposite 
Party. 


Order. — The plaintiff-non-applicant 
brought this suit for recovery of an amount 
due ona pro-note for Rs, 4,000. By an 
interlocutory order the lower Court has 
fcund that the set-off pleaded by defendant 
cannot be allowed in this suit and that he 
is at liberty to bring a separate sult 
against the plaintiff for bis claim. Defen- 
dant comes up in revision against this 
interlocutory order. ; 

The alleged set-off appears in defendant's 
lengthy written statement which is 80 
couched that itis difficult to say whether 
defendant then envisaged a legal set off, 
an equitable set-off or a counterclaim 
or a plea of satisfaction ora combination 
of some of these defences. The learned 
Judge in his order does not state whether 
he is speaking of legal set-off or equite 
able set-off. When I asked learned Ooun- 
gel for the applicant to be precise now at 
least about his client's claim he says itis 
a legal set-off. So the position must be 
examined primarily from that standpoint. 

The facts pleaded in defence fall under 
two heads, Defendant says that after the 
execution of the promissory note plaintiff 
engaged insome wagering contracts in 
Bombay in which he lost nearly Rs, 60,000. 
At his request defendant accompanied him 
to Bombay and promised tohelp him out 
of his difficulties. Tais, defendant did by 
making several such dealings in Bombay 
by which he was able to reduce his losses 
tothe extentof Rs. 50,000, He says that 
plaintiff had promised to pay him 10 per 
cent. on such reductien of losses, which 
amount comes approximately to Ks, 5,000. 
Secondly, he says that while in Bombay 
both he and defendant made soudas of 
boxes of silver which resulted in a 
profit to the defendant of Rs. 2,240 which 
isin depcsit with the plaintiff. He claims 
credit for this also, de 

Now according to O, VIII, r. 6, Civil 
P. O. before a legal set-off can be claimed 
it must be presented in a written statement 
which shall have the same effect as a plaint, 
and it must be shown that ‘it is an as» 
cerlained sum of money legally recover- 
able by the defendant from the plaintiff, 
and that both parties fill the same 
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character as they fill in the plaintiff’s 
suit. The claim for the commission over 
reduction of losses is stated approximately 
and cannot be considered as an ascertained 
sum of money. It would require accounts 
to be gone into, and the written statement 
admits as much, In Bhikanrao v. Shridhar 
(1) it was pointed out that an ascertained 
sum means a sumof money of which the 
amount is fixed and known and that it 
excludes such items as unliquidated 
damages and mesne profits, the amount of 
which is not ascertainable until the Court 
determines them. 


The other item of Rs. 2,240 is an ascere 


tained sum, but the objection taken here.. 


is that itis not legally recoverable as it 
arose out of gambling transactions, and 
secondly thatthe parties did not fill the 
same character. Defendant says that 
in these transactions he acted as plaintiff's 
servant only, and that money is recoverable 
on an agreement which is merely collateral 
to a wagering contract, Although I dcubt 
if this isthe true position the pleadings 
are not clear on the point. Plaintiff says 
that defendant's positon was that of a 
benamidar or partner and not that of a 
servant, Further pleadings or evidence 
would be necessary to clear this up. Simi- 
larly, I doubt whether it is made out on the 
pleadings that the parties held different 
characters from those they hold in this 
suit, The charactersof debtor and creditor 
are the same whether the creditor became 
so in his capacity of servant or agent in 
one cage and in an independent capacity 
in the other." I donot pursue that, however, 
as I think that the lower Court - was pere 
fectly entitled to refuse to entertain the 
claim as a legal set-off as it was not proe 
perly presented in that form and no 
courtefees were paid. 


It is quiteclear from Art, 1, Sch. Iof 
the Court Fees Act, that fees must be 
paid on a set-off, and I agree with the 
decision in Chhukkan Lal v. Kanhaiya Lal 
(2) that it must be paid on the full amount 
of the set-off and not as held by Hallifax, 
. A. J. C. in Ramangir v. Achheram (3) only 
on the amount claimed in excess of tbat 
claimed by the plaintif. I can find no 
eupport for this last view whereas the 
Allahabad case finds corroboration in 


(1) A I R 1931 Nag. 12; 130 Ind. Oas. 87; Ind 
Rul. (1931) Nag. 23. 

(2) 45 A 218; 69 Ind. Oas. 921; 20 A LJ 1005; A 
I R 1923 All, 118,90 & A L R 146, 

(8) A I R 1927 Nag. 74; 97 Ind. Oas, 916, 
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D. S. Abraham & Co. v. Ebrahim Gorabhoy 
(4) while in Muthu Erulanpa Pillai v. 
Vunuku Thathayya Maistry (2) it wap held 
that where a written statement pleads a 
set-off witbin the meaning of Art,1, Sch. I 
of the Court Fees Act and does not bear 
an advalorem court fee on the amount 
of set-off the court is debarred from going 
into the question of set-off, and an appel» 
late Court cannot make an order for the 
payment of an additional court-fee when 
no fee at all has been paid. It seems to 
me thatthe defendant deliberately avoided 
binding himself down toa legal position 
which would have involved payment 
of court-fees, and it is toolate now to say 
that he is willing to pay this fees if called 
so. There is authority in 
Sitarama Ayyar v. Ramanuja Mudaliar 
(6) for saying that court-fees should be 
paid also on an equitable set-off, and this 
was followed in the Division Bench case 
of Lakshmanan Chettiar v. Ramanathan 
Chettiar (7). For an equitable set-off the 
cross-demands must arise out of the same 
transacticn, and this in the present case- 
would depend on proofof the agreement 
tolink up these two transactions with 
the pro-note. The applicant as has been- 
said, now claims alegal, not an equitable, 
set-off, but assuming he did claim the latter 
or that the claim is really of an equitable- 
nature then it cannot be claimed as a 
matter of right, and the Oourt had dise 
cretion to say, as it didin this case, that 
it should not be allowed where a protracted 
enquiry is needed for the determination of 
the sum due: see Dobson and Barlow v. 
The Bengal Spinning and Weaving Company 
(8). 
I therefore conclude that the lower Court 
was perfectly right in relegating the 
defendant to another suit on these pleas 
of set-off, Itisto be remarked that so far 
as the written statement pleadsan agree 
ment to hold the pro-note satisfied by 
reason of these transactions, which agree- 
ment is said to have been entered intc 
before Kalyanji Bhai, arbitrator to that 
extent it can be put into issue in the 
present suit whether or not the claim op 
the pro-note has been so satisfied, This 
es” 2 R 462; 84 Ind. Oas. 971; AIR 1925 Rang 
ue 3 Ind. Cas. 957; 10 Bur. L T 242; A IR 191% 

(6; A IR 1933 Mad. 203; 142 Ind, Oas. 719; Inda 
Rul. (1933) Mad. 244 (2). | 

(7) 58 M 338: 154 Ind, Oas. 432 (2); 41 L W 27566 
gs = (1935) M W N 24; AI R 1935 Mad. 112 


(8) 21 B 126, 
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is conceded by learned Counsel for the 
on-applicant, 

The application asit stands, fails and is 
‘dismissed with costs, Oounsel fees Rs. 30. 


D Application dismissed. 





: BOMBAY HIGH COURT 
‘Civil Revision Applications Nos, 264 and 265 
of 1939 
December 20, 1939 
KANIA, Je 
RAMRAO NILKANTH NADKARNI AND 
OTaERS— DEFENDANTS—APPLIOANTS 

versus 

Shrimant PURNANAND SARASWATI 

SW AMI—PraintirF—Opponent. 

Transfer of Property Act (IV of 1882), s. 53-A— 
Section, tf can be made a ground of attack—Registra- 
tion Act (XVI of 1908), 8. 17 (1) (d)—Fact that lease 
covered by 8. 17 (1) (d) isembodied in decree, whether 
saves it from registration — Document not creating 
new lease but merely altering amount of rent pro- 
vided in previous lease—Registration, whether neces- 
sary. - 

Section 53-A, T. P. Act serves as a defence and can- 
not bemade a ground of attack. 185 Ind. Cas. 217 
(2), relied on. 

If there isa lease of an immovable property from 
year to year or fora term exceeding a year reserving 
a yearly rent, the fact thatit is embodied in a 
decree will not save itfromthe necessity of regis- 
tration. 

Where there isa variation in the terms of the lease 
about the rent the document containing those terms 
‘does not require registration as a new lease. 

Where a document provides that in addition to the 
stipulated rent (which is varied) the tenant agreed to 
pay the Govt. revenue, local fund tax and any other 
Govt. tax which may be imposed this is not a con- 
dition varying any other terms of the lease but only 
varying the amount of the rent payable by the tenants. 
The case therefore, is not covered by s. 17 (1), (a), 
Regia. Act, andthe document does not require regis- 
sration. 


. O. R,As. against the decision of the First 
‘Olass Sub-Judge, Karwar, in Small Oause 
Suit No, 695 of 1936. 


Messrs. G. P. Murdeshwar 
Mundkur, for the Applicants. 
Mr. D, R. Manerikar, for Opponent No. 1. 


Order.—These are two civil revision ap- 
plications from the judgment of the First 
Olass Subordinate Judge at Karwar. Al- 
though the amount involved is small the 
questions involved are somewhat important. 
‘The facts are that plaintiff's predecessor- 
in-title granted by a mulgeni lease to 
ithe defendant's family certain lands in 1842. 
Wo Regis. Act was then in force and the 
diccument was therefore not registered. The 


and R. A. 
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original document appears to have been 
misplaced but the predecessors of the defen- 
dant were paying rent. There arose a dis= 
pute in 1919 about the rent and Suit No. 209 
of 1919 was filed in ths First Olass Subordi- 
nate Judge’s Court at Karwar. ‘The defen- 
dants disputed the terms of the tenancy 
and their liability to pay the rent as claime 
ed. Pending this suit the parties compro- 
mised the dispute. That compromise was 
recorded and a decree followed under 
O. XXIII, r. 3. The terms of that decree 
are material. The relevant portion runs as 
follows : 

“As regards the mulgent in suit defendant No. 1 
Sheshgiri Vasudeorao Nadkarni should goon paying 
to the plaintiff Samsthan, for 27 years from the cur- 
rent year 2khandis and, 174 kolgas of rice of good 
quality every year before Magh Vadya 30th according 
to the conditions of the said mulgeni. Thereafter 
from the 28th year...... defendant No. 1 should go on 
paying from generation to generation tothe plaintiff 
Samsthan every year at the rate of 44 khandis of good 
rice by Shikka measure..... and 100 cocoanuts before 
Magh Vadya 30th every year .....The defendants alone 
should go on paying directly and peacefully, to the 
Govt. according to their respective rights, the amount 
of present assessment and local fund of the said lands 
and also the amount of Rajartha (money due to the 
king) by whatever amount it be increased in future, 
In case it is increased, the plaintiff Samsthan is not 
liable for the same. In case the Rajartha is decreas. 
ed defendants alone are entitled to and liable for 
the same according to their respective rights...... 
Rajartha meansthe amount of assessment and local 
fund according to the present practice and all taxes 
that may be levied on the said lands hereafter. Sub- 
ject to these conditions, the mulgent deed in suit is 
kept intact (confirmed).” 

The decree is not registered. In 1936 the 
plaintiff brought a suit to recover Rs. 1311-6 
being the amount paid by the plaintiff as a 
punitive tax to Govt. The claim was based 
on the decree which made the defendants 
liable for taxes imposed thereafter, In the 
trial Court an objection was raised to the 
decree being admitted as an exhibit. The 
plaintiff's contention was that it was admis- 
sible onthe doctrine of part performance 
under s, 53-A, T. P. Act. It was there con- 
ceded that the decree required registration, 
The trial Court upheld the plaintiff's conten- 
tion. When the matter was brought here 
before me it was contended by the applicants 
that the trial Courtewas wrong in admitting 
the decree under s. 53-A, T. P. Act. On be» 
half of the cpponent (original plaintiff) it 
was stated that tae admission in the lower 
Court that the decree required registration 
under the Regi. Act was erroneously made 
and was withdrawn. This being a point of 
law there was no objection to that. In my 
opinion, the decision of the trial Court that 
the decree was admissible because of 
s. 53-A, T. P. Act, is unsound. The trial 
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Court has based its decision on Suleman 


Haji Ahmad Umar v. P. N. Patel (1). It is 
however, held by the Judicial Committee of 
the Privy Council that s. 53-A, T, P. Act, 
serves as a defence and cannot be made a 
grouud of attack, In Sir Dinshah Mulla’s 
Commentary on the T. P. Act, (Edn. 2), at 
p. 262 it is stated as follows: 

“The right conferred by this section isa right only 
available to a defendant to protect his possession, It 
is limited to cases where the transferee had taken 
possession andagainst whom the transferor is debar- 
red from enforcing any right other than that express- 
ly provided by the contract.” < A. 

Commenting on Suleman Haji Ahmad 
Uamr v. P.N. Patel (1) itis stated as fol- 
lows (p. 262: 

“In this case part performance was used notas a 
ground of defence but as a ‘ground of attack. The 
cardinal principle was overlooked viz., that part per- 
formance must be the act of the person seeking to 
avail himself of the equity and that acts of the person 
sought to be charged are of no avail.” i 

In a very recent judgment delivered by 
the Judicial Committee of the Privy Council 
in Probodh Kumar Das v. Dantmara Tea 
Co, Ltd. (2) it is observed as follows : 

“In their Lordships’ opinion the amendment of the 
law effected by the enactment of s. 53-A. conferred no 
right of action on a transferree in possession under 
an unregistered contract of sale, Their Lordships 
agree with the view expressed by Mitter, J., in the 
High Court that ‘the right conferred bya. 53-A ig a 
right available only to the defendant to protect his 
possession.” They note that this was also the view of 
their late distinguished colleague, Sir Dinshah 
Mulla, as stated in Edn. 2 of his treatise on the T. P, 
Act at p. 262, The section is so framed as to impose 
a statutory bar on the transferor ; it confers no active 
title on the transferee. Indeed, any other reading of 
it would make a serious inroad onthe whole scheme of 
the T. P. Act.” 


These observations clearly show therefore 
that the plaintiff could not have used as a 
ground of attack the doctrine of part per- 
formance and got the decree admitted in 
evidence because of that section. If the 
decision of the trial Court is therefore con- 
Bidered from that point of view alone, it 
will have to be reversed. The second 
point urged on behalf of the plaintiff that 
the decree does not require registraticn at 
all however appears sound. In this con- 
nexion it is important to bear in mind the 
important provisions of & 17, Regis, Act. It 
enumerates in cls. (b) and (c) non-testamens 
tary instruments which purport or operate 
to create, declare, assign, limit or extinguish 


(1) 35 Bom. L R 722; 145 Ind. Oas. 557; A I R 1933 
Bom. 381; 6 R B 81. 

(23 A I R 1940 P O 1; 185 Iad, Cas, 217; 193890 WN 
1075; 12 RP O 87; 6 B R 176; 70 OL J 483; 44 O W 
N 145; 1939 O LR 739; (1940) 1 M LJ 75:51 LW 1; 
(1940) M W N 1; 42 Bom. LR 19%; 42 P L R 156; 
(1940) A L J 226; I L R (1940) 1 Oal. 250; 66 IA 233; 
(1940) Kar. (P O) 11 Sup. (P O). 
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whether in present or in future any right, 
title or interest of the value of Rs. °1Q00 and 
upwards, toor in immovable propetty or 
acknowledge the receipt or payment of any 
consideration on accounot of the sale. Sece» 
tion 17 (1) (d) rans in these terms: 

“Leases of immovable property from year to year or 
for any term exceeding one year, or reserving yearly 
rent.” 

Sub-clause (2) runs as follows: 

“Nothing in cls, (b) and (c) of sub-s. (1) applies to 
selot) Any decree or order of a Court..." 

As I have pointed out, the original mul- 
geni lease was passed in 1842 and did not 
require registration. The decree in ques- 
tion if it fell within B. 187 (1) (6) or (c) 
would be exempt from registration by rea- 
son of 8.17 (2) (vi). If on the other hand 
the decree was covered by s. 17 (1) (d), that 
is if it was held to be a lease of an immove 
able property from year to year or for a 
term exceeding a year reserving a yearly 
rent, the fact that it is embodied in a decree 
will not save it from thenecessity of regis- 
tration. The learned Advocate for the ope 
ponents relied on Jayanal Abedin v. Hyder 
ali Khan (3), which was followed in Snaila 
Bala v. GanganaYayan (4) and also on 
Jogesh Chandra v. Behari Lal (5) and Ha- 
ladhar Pathak v. Madan Mohon (6) in sup- 
port of his contention that where there is a 
variation in the terms of the lease about the 
rent the document containing those terms 
does not require registration as a new lease. 
A decision thatit requires registration be- 
cause it is covered by s. 17 (1) (b) or (e) 
cannot help the defendant, In Lalit Mohan 
Ghosh V. Gopali Chuck Coal Co. Ltd. (7) it waa 
held that a document which varies the essen- 
tial terms of an existing lease such as the 
amount of rent, the time of payment there» 
of and the consequences of default, would 
amount to a new lease and required regis- 
tration. On the other hand, in Doe v, Geekie 
(8), Crowley v. Vitty (9) and Inchiquin v. 
Lyons (10;, it has been held that while a 
tenant from year to year is in possession of 
the lands under an agreement reserving a 


(2) £5 O 701; 111 Ind, Oas. 340; A I R 1928 Oal. 441; 
3820 W N 268. 
i WA IR 1933 Pat, 457; 148 Ind. Cas, 353; 6 R P 

48, 

(5) 59 O LJ 328; 153 Ind, Oas. 313; A IR 1934 Cal. 
799; 7 R O 371. ‘ 

(6)42 O W N 107; 173 Ind. Oas, 996; A IR 1937 
Oal. 499; 10 R O 603, 
p (7) 39 O 284; 12 Ind, Oas. 723; 16 OW N55, 140L 


411. 
(8) (1844) 5 Q B&41; 1 Car. & K 307; 13L3Q B 
239; 8 Jur, 360. 

(9) (1852) 7fEx, 319; 21 L J Ex. 135; 18 L TOS 276; 
6 RR 664 


(10) (1887) 20 L R Ir, 474. 
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certain rent, and he agrees to pay an in- 
creased or reduced rent, this will not neces- 
sarily have the effect of creating a new 
tenancy, It was pointed out in Jayenal 
Abedin v. Hyderali Khan (3) that the ques- 
tion of variation of the rent did not affect 
the question of registration, because though 
it may not in itself amount to alease yet it 
may require registration under the other 
sub-clauses of s. 17 (1). 

The question therefore is whether the 
decree in this case creates a new lease or 
merely alters the amount of the rent provid- 
edin the previous lease. Turning to the 
decree it is evident that it confirms the mule 
gent lease which was in existence and con- 
firms the possession of the defendants as 
tenants. For the first twenty-seven years 
a stipulated rent as stated therein has to 
be paid and from the 28th year the rent 
is to be paid on an altered basis, There is 
a further stipulation that the tenant is to 
pay the Govt. revenue and local fund tax and 
whatever further tax may be imposed in 
future if the same is due to Govt. At the end 
of the clause it is further reiterated that sub- 
ject to these conditions, the mulgent lease is 
kept intact. 

The only contention urged here is that the 
stipulation about payment of the further tax 
to Govt., if any, alters the terms of the lease. 
But it must by remembered that the aitera- 
tion is only in connection with the rent. 
The schemeis that in addition to the stipu- 
lated rent (which is varied) the tenant 
agreed to pay the Govt. revenue, local fund 
tax and any other Govt. tax which may be 
imposed. This is not a condition varying 
any other terms of the lease but only vary- 
ing the amountof the rent payable by the 
tenants. Under the mulgeni lease itis not 
disputed that the liability to pay Govt. reve- 
nue was upon the tenants, The variation is 
open to the construction that the intention 
was merely to amplify this provision and 
nothing more. Whatever be the intention, 
the effect is that the liability of the tenant 
to pay the stipulated rent to the landlord is 
coupled with a stated liability to pay- the 
taxes. Iam unable toreadthis portion as 
amounting tothe creation of a new lease. 
The case therefore is not covered by s, 17 
(1) (d), Regis, Act, and the conclusion of the 
lower Court that the decree is admissible in 
evidence isupheld but on the abovemention- 
ed ground. As the decision of the lower 
Court is upheld on a ground on which there 
was an admission on behalf of the plaintiff 
(which is now withdrawn), I think there 
should be no order as to costs of these 
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applications. The rulein both the applica- 
tions is discharged. 
D. Rule discharged. 
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MADRAS HIGH COURT 
Oriminal Revision Oase No, 956 of 1938 
Oriminal Revision Petition No. 906 of 1938 
July 21, 1940 
Laksamana Rao, J. 
MANONMANI AMMAL AND ANOTHRR— 
Acousgen Nos. 1 AND 2—PsT1TIoNERS 
versus 
EMPEROR—Oppostts Party 
Suppression of Immoral Traffic Act ss, 5 (1), B-A 
(1)—Girl used for prostitution not found to be jointly 
keeping or aasisting in management of brothel—Her 
conviction under 3,5 (ly and s. 8-A (1), legality. 
Where there is no evidence that a girl who was. 
being used for prostitution was jointly keeping or 
managing or acting or assisting in the management 
of the brothel, she cannot be convicted under s. 5 (1) 
of the Suppression of Immoral Traffic Act. It cannot 
be said that she was living on the earnings of the 


prostitution of another person. Her conviction 


under s. 8-A (1) of the Act is also unsustain- 
able. 
Cr, R.O, and Or. R. P., ander ss. 435 


and 439 of the Or, P. O., 1898, praying 
the High Court to revise the judgment of 
the Third Presidency Magistrate of the 
Court of the Presidency Magistrates, Ege 
more, Madras, dated December 7, 1938 and 
passed in O. C. No. 1169 of 1938. 


Messrs. V, T. Rangaswami Ayyangar and 
A. B. Viswanathan, for tha Petitioners, 


Mr. K. V. Ramaseshan, for the Crowa 
Prosecutor. 


Order.—There is no ground for dissent. 
from the conclusion of the Magistrate that 
the house in question was a brothel and it is 
clear from the evidence of P. W. No, 2 that 
the 2nd petitioner the lessee was keeping 
the brothel and living on the prostitution of 
the woman found there on the night of the 
raid. He would therefore be guilty under 
8.5 (1) and 8-A (l) of the suppression of 
Immoral Traffic Act but the first petitioner 
who is his sister was being used for prosti- 
tution and there is no evidence that she- 
was jointly keeping or managing or acting 
or assisting in the management of the 
brothel, She cannot therefore be convicted: 
under s, 5 (1) of the Act and has rightly cone 
ceded it cannot be said that she was living 
on the earings of the prostitution of another 
person. Her conviction under s. 8-A (1) of 
the Act is also unsustainable and she is. 
entitled to an acquittal, The conviction and, 
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‘sentence of the first petitioner are therefore 
‘set aside and she is acquitted. 

The conviction of the second petitioner is 
confirmed but this is his frst offence and the 
‘sentence is rather excessive. The sentence 
is therefore reduced to rigorous imprison- 
ment for three months under each section 
ito run concurrently and otherwise his peti- 
‘tion is dismissed, : 


Neb. Petition dismissed. 





_ , ALLAHABAD HIGH COURT 

‘Oivil Revision Application No. 226 of 1938 
December 20, 1939 
BENNET AND Verma, JJ. 

‘O. M. OHTENE, OFFICIAL REOEIVER 
or HSTATE or DINA NATH anp BADRI 
PRASAD—Jupauent-Destor—- 

APPLIOANT 
versus 
SITA RAM Dgorss-HOLDER AND aNOTHER— 
Opposit# Party 

Civil Procedure Code (Act V of 1908), 0, XLI, 
‘yr. 17, 30, 31—Absence of appellant on date of 
hearing—Court, if entitled to dismiss appeal—W he- 
ther must proceed under rr, 30 and 31—Order 
„dismissing appeal for non-appearance of appellant 
— Revision, tf lies. 

Where on the day fixed for the hearing of an 
‘appeal, or on any other day to which the hearing 
may be adjourned, the appellant does not appear 
‘when the appeal is called on for hearing, the Court 
‘is entitled to make an order thet the appeal be 
-dismissed, It is not theduty of the Judge to pro- 
-ceed in the manner laid downia O. XLI, rr. 30and 
.31, Civil P. O, 168 Ind Cas. 1001 (1), distinguished, 
184 Ind. Oas. 163 (2), reliedon. 

No revision lies from an order passed by the 
Court that the appeal be dismissed as the appellant 
did not appear on that day which was the day 
fixed for the hearing of the appeal. 


O. R. App. against an order of the Civil 
Judge, Agra, dated February 24, 1938. 


Mr. Mukhtar Ahmad, for the Applicant. 
Mr. S. N.Seth, for the Opposite Party. 


Verma, J.—This is an application for 
revision of an order, dated February 24, 
1938, made by the learned Civil Judge of 
Agra, that the appeal be dismissed as the 
appellant did not appear on that day which 
was the day fixed for the hearing of the ap- 
peal. Itis not denied that the appellant 
was absent and that his Counsel had no 
instructions. Insted of making an applica- 
tion to the lower Appellate Uourt under 
O. XLI, r. 19, the applicant has thought it 
fit to file this revision. In our opinion the 
revision cannot be entertained. The learned 
Oivil Judge in cur opinion had jurisdiction 
to take the order complained of and he 
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has not acted in the exercise of that juris, 
diction illegally or with material irregu 
larity, It is not suggested that the lekrn- 
ed Judge failed to exercise a jurisdiction 
vested in him by law. It is, however, 
urged that in view of the observations 
made by a learned single Judge of this . 
Court in Mohammadi Husain v.Chandro (1), 
it was the duty of the learned Civil Judge 
to proceed in the manner laid down in 
O. XLI, rr, 30 and 31. In the first place, 
the case before us differs from the case 
cited in oneimportant particular, namely, 
that in the case before us there was no 
appearance at all, whereas in the case cited 
there was an appearance and an application 
was made for adjournment.Apart from that, 
however, we have, in Mathura Das v. Narain 
Das Govind Das (2), differed from the view 
taken by the learned Judge who decided 
that case in Mohammad Busain v. Chandra 
(1). Where onthe day fixed for the hear- 
ing of an appeal, or on any other day to 
which the hearing may be adjourned, the 
appellant does not appear when the appeal 
is called on for hearing, the Oourt isen- 
‘titled to make an order that the appeal be 
dismissed. This is clearly laid down in 
0. ALI, 7. 17. 

We cannot therefore accept the conten- 
tion of tke learned Oounsel appearing for 
the applicant that it was the duty of 
the learned Oivil Judge to proceed in tke 
manner laid down in O. XLI, rr. 30 and 
31, As we have pointed out in Mathura 
Das v. Naran Das Govind Das (2), mention» 
ed above, the Court has to proceed under 
rr. 30 and 31 of O. XLI, “after hearing 
the parties or their Pleaders.” To say that 
even when the appellant does not appear 
it is the duty of the Oourt to go through 
the record to find out the points for the deter- 
mination aud to read evidence for itself 
and to write a judgment in accordance with 
O. XLI, r. 31 is to require the Court to do 
something which the law does not require it 
todo. There are no merits in this revision 
and we dismiss it with costs. 


B. Revisison dismissed, 


(i) (193 A L J 174; 168 Ind. Oas. 1001; A I R 
1937 All. 284; 1937 A L'R 439; 9 RA 697. , 
(2) A IR 1940 All. 248; 189 Ind. Oas, 163; (1940) 
A L J126; I LR (1940) AIL 220; 13 RA 81, 
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MADRAS HIGH COURT 
. “Becond Ampeal No. 250 of 1936 
if August 18, 1939 
AB9UR RAHMAN, J. 
SORNAMMAL—PLAINTIRE—ÅPPELLANT 
VETSUS 
THANGAVELU MUDLIAR AND otagrs— 


DgFenpaNTs— RESPONDENTS 

Evidence-—-Burden of proof—Right to sue devolving 
on plaintiff jointly . with her sister—Plaintiff 
establishing prima facie her right to sue alone— 
Rebuttal of evidence—Civil Procedure Code (Act V 
of 1908), O. I, r. ¥—Death of sister pendente lite 
before suit—Court cannot refuse decree to plaintiff 
under O I,r. 9—Limitation Act (IX of 1908), s. 22, 
af applies to such case—Practice—Subsequent events 
— When should be considered, 

It is incumbent on the plaintiff to show how she 
is entitled to sue alone where the right to sue de- 
volves on her and her sister jointly. Once ehe suc- 
ceeds in showing consent or authority or any other 
fact which would entitle her to bring the action 
alone, the onus would shift to the other side to rebut 
the evidence adduced on behalf of the plaintiff. [p. 
659, col. 1] 

Consequently when the plaintiff prima facie es- 
tablishes his right to sue alone by producing a 
partition decree, and showing that her sister had 
renounced her claim, it is for the defendant to 
show that the decree is inadmissible in evidence for 


want of registration when ordinarily all the decrees’ 


and orders passed by Courts are, under s, 
Regis. Act exempt from registration. 

. The provisions contained in O.I, r 9, Oivil P. 
O., are clear enough and make it incumbent on the 
Court to deal with the matter in controversy so far 
as regards the rights and interests of the parties 
actually before it. It may be that a Court would, 
in certain exceptional cases, refrain from passing a 
decree in favour of a plaintiff when it finds that all 
the parties interested inthe subject-matter of the 
suit have not been impleaded but thia rule can have 
no possible application. Where the plaintiff alone 
brings a suit in spite of the right to sueon the 
mortgage having devolved on her jointly with her 
sister and on account of the death of her sister dur- 
ing the pendency of the suit the plaintiff is the only 
person, when the ease is taken up for trial, who is 
entitled to recover the entire mortgage amount. [p. 
660, col. 1.) 

In a case like this s. 22, Lim. Act, has no ap- 
plication atall. No new plaintiff or defendant is 
being substituted oradded in this case. Norcan 
the plaintiff be said to be claiming her title through 
her sister but must be held to be doing so through 
her deceased father. The plaintiff'a share in the 
mortgage is simply augmented on account of her 
sister’s death and the plaintiff's title to the whole 
of the mortgage amount, even if incomplete when 
the suit was instituted by her is completed by the 
rule of survivorship. [p. 60, col, 2 | 

The Court can take notice of the events which 
happened after the institution of the suit. That 
at times it is essential for the Courts to do s0 goes 
without saying. Courts need not be hypertechnical 
in these matters and ought totake such events as 
have occurred after the institution of a suit into 
consideration in order to avoid further unnecessary 
litigation and to do complete justice between the 
.parties, 90 Ind Oas. 8*1 \6)and Ram Ratan Sahu 
‘y. Bishun Chand (1), relied on. [p. 661,col, 1.) 


17 (2), 


S, A. against the decree of the District 
190—-83 & Ble - 
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Court, East Tanjore at Negapatam, in A. 
8. No. 128 of 1933. 


Messrs, K., Rajah Iyer, Arumugham and 
Arunachalam, for the Appellant. 


Mr, T. V. Muthukrishna Iyer, for the 
Respondents. 


Judgment.—The facts out of which this 
appeal has arisen are not in dispute and 
lie in a narrow compass, A mortgage was 
executed on April 24, 1915 by one Kanda- 
swamy, father of defendants Nos. 1 and 2, 
in favour of Muthukumaraswami Pillai 
who died in 1918 leaving him surviving a 
widow and two daughters. The widow 
appears to have died shortly after her 
husband and we are not concerned with 
her in the present litigation. The money 
due under the mortgage was not paid 
and one of Muthukumaraswami's daugthers 
brought the present suit in 1932 for the 
sale of mortgaged property but she did 
not implead the other daugther as a party. 
This led defendant No. 3, who had 
purchased the mortgaged property from 
Kandaswami and undertaken to discharge 
the mortgage-debt, to raise the objection 
that the plaintiff was “not entitled solely 
and exclusively to sue on the mortgage 
bond.” Various other defences were also 
raised by defendant No. 3 and his minor 
son defendant No. 4; but they were decided 
against them. The plea that the plaintiff 
was not entitled to sue alone was overruled 
by the trial Court but was upheld in appeal 


.by the learned District Judge of East 


Tanjore and the suit was ordered to 
be dismissed, The plaintiff consequently 
appeals and the only question to be deter- 
mined is whether the plaintiff was entitled 
to sue alone on the basis of the mortgage 
deed executed in her father's favour or 
rather whether the decree passed in her 
favour by the trial Court had been wrongly 
set aside by the lower Appellate Oourt, It 
might be stated here that the second 
daughter of Muthukumaraswami died dur- 
ing the pendency of the suit andit was 
not disputed that the two daughters of 
Muthokumaraswami had taken their father's 
property as jub tenants with rights of 
survivorship although their interests were 
limited to their lives only. 

The determination of the „question whe- 
ther the plaintiff was entitled to sue depends 
mainly on a compromise arrived at between 
her and her sister on October 8, 1930 in 
asuit for partition instituted by the latter 
in the Court of the District Munsif of 
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Mayavaram (O. S. No. 5 of 1930) and 
embcdied in a decree (Ex. D). The lower 
Appellate Covrt was of opinion that the 
decree embodying the compromise was 
inadmissible in evidence for want of regise 
tration as the mortgage in suit bad not 
formed the subject-matter of that litigation 
and did not therefore fall within the cate- 
gory of decrees which were exempt from 
regisiration. This decision has been chal- 
lenged cn three or four grounds: firstly that 
the suit (O. S. No, 5 of 1930) was for 
general partition and the mortgage deed 
must be, in the absence of any evidence to 
the contrary, presumed to have formed the 
subject-matter of that suit; secondly be- 
cause no rights in the mortgage were 
created in the plaintiff for the first time 
and the decree or the compromise on which 
the decree was based only recorded or 
recited an event which had happened in 
the past. Mr. Rajah Iyer has, in the alter- 
native, submitted that even if the decree 
were held to be inadmissible in evidence, 
the decree passed by the trial Court should 
not have been set aside as the event of 
the plaintiff's sisters death which occurred 
during the pendency of the suit could not 
have been ignored and the plaintiff's 
capacity to sue, even if defective at the 
time when the suit was instituted, could 
not be held to have remained so at the 
. time when the suit came up for trial. In 
‘the end it was urged that the suit couid 
not have been dismissed for non-joinder of 
the plaintiff's sister and it was incumbent 
on the lower Appellate Court to deal with 
the matter in controversy so far as regards 


the rights and interests ofthe parties actual- 


ly before it, . 

Mr. Ramaswami Iyer on the other hand 
contends that in the face of a concurrent 
finding by both the lower Courts tothe effect 
that the mortgage did not form the subjecte 
matter of the suit for partition, it would 
not be pessible for this Court to hold other- 
wise. He also contended that cl. 7 of the 
decree could not be construed so as to con~ 
tain a record merely of a pastevent. The 
present suit was not, according to him, dis- 
missed on account ‘of non-joinder butreally 
on a question of limitation as it was insti- 
tuted shortly before the expiry of the period 
of limitation provided for such suits and 
would have met the same fate even if the 
plaintiff’s sister had remained alive. He 
also submitted thatthe plaintiff's status on 
the date of the suit could not be improved 
by ‘the sister's subsequent death and it is 
only with the date on which the suit was 
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instituted that we are now concerned. 
order to appreciate the various contentions 
raised by the parties it would be bettet to 
have a clear idea as to what this clause in 
the decree actually stated. It reads as 
follows: 

“As regards the recovery by the deed for Rs. 1,500 
executed on April 24,1915 by Kandaswami Mudaliar 
in favour of the said Muthukumaraswami Pillai 


as aforesaid, the plaintiff has no objection what- 
soeyer”. 


Learned Counsel for the respondent cone 
tends that the translation printed on the- 
records is not quite correct and suggests it 
should have been as follows: The plaintif 
has no objection to defendant No. 1 solely 
collecting the mortgage deed dated April 
24,1915 executed in favour of the afore- 
said Muthukumaraswami Pillai by Kanda- 
swami Mudaliar for Rs. 1,500. It would be 
quite sufficient for the purpose of this ap- 
peal to accept the translation given by 
Mr. Ramaswami Iyer and proceed to exa- 
mine the clauge on that basis. A careful 
reading of this document would show that 
whatever the arrangement between the par- 
ties might have been, and without going 
into the question whether it did or did 
not form the subject-matter of the parti- 
tion suit, the words only convey the idea 
that the plaintiff's sister kad. no fobjection 
to the plaintiff collecting the amount of 
the mortgage in suit herself. In other 
words, they amount really to a consent or 
authority given by her sister to the plain- 
tiff to recover the mortgage amount. 
Olause 7 of the decree is preceded by 
another clause in which the plaintiff had 
given a similar authority in almost identi» 
cal words to her sister inregard to another 
mortgage, although it was for a much 
smaller amount. It is true that the plain- 
tif hss in para. 5 of her plaint alleged 
that her sister had renounced her claim to 
this mortgage, “by virtue of the decreein 
O. 8. No. 5 of 1930,” but are the Courts 
bound as seems to have been stated by the 
Ocurts below, to hold a document tobe in- 
admiesible in evidence only becauae a party 
has tried to put an interpretation on it, 
althorgh favourable to himself or herself, 
which is not borne out by its words and 
when the Court finds that interpretation to 
be wrong and the document admissible in 
evidence on a correct interpretation? I am 
of opinion that the interpretation placed by 
a party on the document would not prevent 
the Court from coming to another conclu- 
sion and giving effect to the finding to which 
it may arrive. But since in view of certain 
observations made by me in Court when 
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the cåse was being argued this question was 
> not fylly discussed by Mr. Rajah Iyer and 
the learned Counsel for the respondent did 
not apparently for the same reason think it 
necessary to refer to it in his reply. í have 
decided not to pursue this part of the mate 
ter any further and would refrain from 
expressing any opinion on it, 


This brings me to the first contention 
raised by Mr. Rajah Iyer. He contends 
that it has not been proved on the record 
that the mortgage in suit was not included 
in the suit for partition or in other words 
that it had not formed the subject-matter 
of that suit, and since it was for the defen- 
dant, who had raised the objection to show 
that the mortgage in suit had not formed 
the subject-matter of that suit, he ought to 
be, in the absence of any evidence on the 
record, held to have failed to establish his 
objection. He also complains that the pleas 
raised by defendant No, 3 in para. 12 and 
13 and on behalf of defendant Nos. 4 in 
paras. 7 and 9of their written statements 
were vague and they should not have been 
allowed to take the objection as to the in- 
admissibility of the decree for want of 
registration in the lower Appellate Court. 
I do not feel impressed however by this 
complaint. The objection that the plaintiff 
was not entitled to sue alone was spscie 
fically raised by defendant No. 3 and it was 
unnecessary for either of these defendants 
to anticipate, even if they are supposed to 
have knowledge of the fact, the line of 
action to be. adopted by the plaintiff in 
maintaining her locus standi to bring or 
continue the suit. It was incumbent on 
the plaintiff to show how she was entitled 
to sue in spite of the right having devolved 
on her and her sister jointly. Oaca she 
succeeded in showing consent or authority 
or any other fact which would entitle her 
to bring the action alone, the onus would 
shift to the other side to rabutthe evidence 
adduced on behalf of the plaintiff, By pros 
ducing the decree in the partition suit the 
plaintiff had at least prima facie discharg- 
ed the onus, and it was thus for the 
defendant to show that the decree was 
inadmissible in evidence for want of regis» 
tration when we find that ordinarily all 
decrees or orders paSsed by Oourts are 
stated in s. 17 (2) (vi) to be exempt from 
registration. The learned Counsel for the 
respondent urges that the respondent has 
succeeded in establishing that the mortgage 
in suit did not form the subject-matter of 
the partition suit and tried to take shelter 
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under what he calls a concurrent finding of 
both the lower Courts. 

I have gone through paras. 14-15 of the 
trial Courts judgmentand paras, 3 to 7 of 
the lower Appellate Court’s judgment and 
am of the view that although tkere is re- 
ference to this question in para. 14 of the 
trial Court’s judgment yetI cannot say if 
there is adefinite finding on that point in 
favour of the respondent. Nor can I trace a 
finding on this question in the judgment of 
the lower Appellate Court, My attention 
has been drawn however by the learned 
Counsel for the respondent tothe decree and 
to the schedules which was annexed to the 
decree and it has been argued that if the 
mortgage deed mentioned incls. 6 and 7 of 
the decree had formed the subjectematter of 
the partition suit, they would have been 
mentioned in the schedules. This was the 
only evidence to which referenca was made 
by the trial Court and in the absence of copy 
of the plaintin the partition suit it came 
to a finding thatit was “difficult to say that 
the suit mortgage formed part of the sub- 
ject-matter of the suit,” How that inference 
could have been drawn by the trial Oonrt, 
I find it difficult to say myself unless it 
was ofopinion that ib was for the plaintiff 
to produce the copy of the plaint and to 
show that the mortgage in suit did form 
the subjectematter of the suit. The same 
contention was put forward once again 
before me; but I find myself unable to 
assent to the proposition that it was for the 
plaintiff toshow that the decree was ade 
missible in evidence when she was not 
even aware of the ground on which the 
validity of the decree or of the proceed 
ings wasimpugned, It may be said that 
to expect the defendant in this casa to 
prove a negative would come into conflict 
with the rule of evidence that the onus of 
proof lies on the party who asserts the 
affirmative of a fact. But a negative allega- 
tion must not be confused with the denial 
of an affirmative one. If a party wishes 
the Court to believe in the non-existence 
of a fact, it would be his duty to prove 
that it did not exist. A reference to the 
schedules attached to the decree is incone 
clusive and one cannot say ifany arranges 
ment or other facts had not been pleaded 
in that plaint in regard to the mortgage 
deeds referred to in cls. 6 and 7 of the 
decree which would not bring them within. 
the ambit or the subject-matter of that suit. 
In the absence of any definite evidence on 
the record I must hold that the decree 
embodying the compromise was not inad- 
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missible in evidence and could have been 
looked at to show whether the plaintiff 
was entitled’ to sue alone on the basis of 
the mortgage deed. Asalready stated there 
is no finding by the lower Appellate Court 
that the mortgage in suit had not fcrmed 
the subject-matter of the partition suit ; but 
had there been one, I would have been, in 
the absence of any evidence of that fact on 
the record, compelled to disregard it. 

In view of the conclusions to which I have 
arrived in regard tothe first contention it 
seems to be unnecessary to decide the 
second objection that cl. 7 of the decree 
was merely a record of a past action and 
did not in itself purport or operate to create, 
declare, assign, limit or extinguish some 
right, title or interest of 
Rs. 100 or upwards in immovable property 
for the first time, There is no doubt that 
if, as stated in para. 5 of the plaint, the 
plaintiff's sister Sivabagyam renounced her 
claim to the mortgage for the first time 
by means of the compromise which was 
embodied inthe decree and if the morigage 
did not form the subject-matter of the 
partition suit, the decree could not be said 
to contain a recital of a past event and 
would not be without registration admissi- 
ble in evidence. But since it has not been 
established that the mortgage in suit did 
not. form the subject-matter of the first 
litigation, it is unnecessary to examine the 
matter any further. 

Assuming however that the decree was 
inadmissible in evidence and conceding for 
the sake of argument that my decision on 
the first point was not correct, the last con- 
tention put forward by Mr, Rajah Iyer has, 
in my opinion, considerable force, The pro- 
visicns contained in O.I, r. 9, Civil P. O., 
are clear enough and make it incumbent 
on the Court to deal with the matter in 
controversy so far as regards the rights 
and interests of the partiesactually before 
it. Ib may be that a Court would in certain 
exceptional cases, refrain from passing a 
decree in favour of a plaintiff when it finds 
that all the parties interested in the sub- 
ject-matter of the suit have not been im- 
pleaded but this rule can have no possible 
application when on account of the death of 
her sister although it occurred during the 
pendency of the suit the plaintiff was the 
only person, when the case was taken up 
for trial, who .was entitled to recover the 
entire mortgege amount. 

It is unnecessary to ccnsiderhere cases 
where an effective decree could not have 
been passed on account of a non-joinder of 
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a necessary party or to cases to joint trustees 
where a trust had vested in them as a body 
or even those where a plaintiff coemortgayee 
was suing for his share of the mortgage 
although authority is not wanting both of 
this and other Courts where a portion of 
the mortgage amount has been decreed in 
favour of one co mortgagee without implead- 
ing other co-mortgagees: see Bansiram 
Jashamal v. G. Naga Ayyar (1), Baldeo 
Prasad v. Bhola Nath (2), and Peria 
Karuppa Pillai v. Satyanarayanamurthi (3). 
Nor is it necessary here to consider cases 
where the provisions of s. 22, Lim. Act, have 
been held to apply only when a defendant, 
against whom a relief was sought in the 
suit, was attempted to be added and not to 
apply when merely formal defendants were 
asked to be added after the expiry of the 
period of limitation more or less to safeguard 
the rights of the original contesting defen- 
dants : see Jamna Kunwari v. Kunj Pehari 
Lal (4), and Bishen Singh v Pirthi Chand 
(5). In a case like the present s, 22, Lim. 
Act, has no application atal. Now new 
plaintiff or defendant was being subsetituted 
or added in this case. Nor could the 
plaintiff have been said to be claiming 
her title through her sister Sivabaghyam 
but must be held to be doing so through 
her deceased father, The plaintiff's share 
in the mortgage was simply augmented on 
account of her sister's death and the plain- 
tiffs title to the whole of the mortgage 
amount, even if incomplete when the suit 
was instituted by her was completed by the 
rule of survivorship. 
. The learned District Judge overruled this 
contention on the ground that the plaintiff's 
sister’s claim was barred by limitation when 
she died and the right of survivorship did 
not accrue to the plaintiff until afrer that 
date but it lost sight of the obvious fact 
that the plaintiff had not sued for half 
of the mortgage amount but was suing for 
the whole of the money decree under the 
mortgage deed which she was, according to 
her allegaticns, entitled to recover herself. 
The defect of the want of registration of the 
decree, even if there was one, was thus 
cured by Sivabaghyam’s death; The con- 
tention therefore that she was not entitled 

(1) 59 ML J 928;129 Ind, Cas. 45; A IR 1930 
Mad. 985; 32 L W 901; Ind, Rul. (1931) Mad, 189. 

(2) 52 A 134; 121 Ind. Oas, 106; A I R 1929 All. 941; 
Ind, Rul, (1930) All, 90. 

(3) A I R 1937 Mad, 136; 168 Ind. Cas, 899; (1936) 
M W N 1C€05; 9R M 656, 

(4) A I R 1937 All. 502; 170 Ind. Oas. 743; (1937) A 
LJ 571; 10 R A171; 1937 A L R 728, 

(5) A I R 1937 Lah. 193; 172 Ind, Oas, 596; 39 P L 
R 408; 10 RL 35k, 
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to the decree passed in her favour by the 
trial Gourt must be repelled. The only 
thidég that could possibly be urged, and 
which was rightly not urged by the learned 
Counsel for the respondent, was that the 
Court should not havetaken notice of the 
events which happened after the institution 
of the suit. That this can be done, and at 
times it is essential for the Courts to do, 
goes without saying. One need not be hy- 
pertechnical in these matters and ought to 
take such events as have occurred after the 
institution of a suit into consideration in 
order to avoid further unnecessary litigation 
and to do complete justice between the 
Parties. Instances where learned Judges 
have taken notice of such facts are very 
large but it would be sufficient to cite only 
two here : Appalasuri v. Kannamma Nayu: 
ralu (6, at p. 489 and Ram Ratan Sahu v. 
Bishun Chand (7). I am therefore of the 
opinion that the trial Court was fully justi» 
fied in taking notice of Sivabaghyam’s death 
and granting a decree to the plaintiff. The 
appeal must forthe above reasons succeed 
and is allowed. The decree of the lower 
Appellate Court is reversed and that of 
the trial Court is restored except that it 
seems to be unnecessary in the circum- 
stances to order the plaintiff to furnish 
security to the extent of half the mort- 
gage amounts. Time for payment, two 
months, The plaintiff will have her costs 
both here and in the lower Appellate Oourt. 


De Appeal allowed, 
(6) 49 M L J 479 (48°); 90 Ind. Oas. 881; A I R 1926 


Mad 6; 22 L W 287; (1925) M W N 622, 
(160 L374; 11 0 WN 732, 





SIND JUDICIAL COMMISSIONER'S 
COURT 


Oriminal Reference No. 169 of 1939 
September 29, 1939 
Loso, J. O. AND O'SULLIVAN, J. 
EMPEROR—Paosrovtor 
VvETSUs 
KARIMBUX RAHMATAN—Acousap 

Criminal Procedure Code (Act V of 1898), ss. 75, 
72 (1), 1 12), 82, 883—Warrant contemplated by 9. 75— 
Code, if provides for issue of warrant to be executed 
outside British India — Magistrate in British 
Baluchistan or Baluchistah Agency Territories, whee 
ther can issue warrant under s. 82 to be executed 
outside those territories. 

By reading ss. 72 (1), 1 (2), 82 and 83, Oriminal P. O., 
together it becomes clear and beyond all question that 
the warrant contemplated in s. 75 is a warrant issued 
by a Court in British India and that such warrant 
is executable at any place in British India within 
or without the locallimits of the jurisdiction of the 
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Court issuing the warrant. Thereis no provision in 
the Oriminal P. O., authorizing the issueof a warrant, 
to be executed at any place outside British India 
[p. 663, col. 1.) 

Section 82 as applied in British Baluchistan em- 
powers a Magistrate in British Baluchistan to issue 
a warrant of arrest which may be executed at any 
place in British Baluchistan, Just as a Oourt of 
British India has no power under the Oriminal P. 0, 
to issue a warrant for execution at a place outside 
British India, so a Magistrate in British Baluchistan 
has no power under the Oriminal P. O. as applied to 
British Baluchistan to issue a warrant to be executed 
at any place outside British Baluchistan, and the 
same argument applies with equal force to a Court 
in the Baluchistan Agency Territories. Merely 
because the Oriminal P. O. has been extended in its 
application to British Baluchistan and the Baluchis- 
tan Agency Territories, a Oourt in British Baluchis- 
tan or in the Baluchistan Agency Territories has no 
power to issue a warrant for the arrest of a person in 
British India. No doubt the Oriminal P. O., has been 
extended in its application to British Baluchistan 
and to the Baluchistan Agency Territories, but when 
the Uriminal P. O. is read by a Magistrate in British 
Baluchistan or in the Baluchistan Agency Territories, 
it must be read asif all references to Brirish India 
inthe Oriminal P. O. were references to British 
Baluchistan and the Baluchistan Agency Territories, 
173 Ind. Cas. 322 (1), approved. [p. 664, col. 1.] 


Or. Ref. by the District Magistrate, 
Nawabshah, dated June 14, 1939. 

Mr. Partabrait D. Punwani, Advocate- 
General, for the Orown. 


Lobo, J. C.—This is a reference by the 
District Magistrate of Nawabshah which 
has been occasioned in the following 
circumstances: In 1937 the First Olass 
Magistrate of Nasirabad and Jhat Pat, a 
district in the Baluchistan Agency Terri- 
tory, purporting to act under s. 63, Orimi- 
nal P. O. of 1898, sent a warrant for execu» 
tion against one Tahilram to the District 
Magistrate of Karachi. The warrant was 
executed by the Additional District Magis« 
trate of Karachi and Tahilram was arreste 
ed. He contested the validity of the 
warrant and the power of the Additional 
District Magistrate to execute it and filed 
an application under s, 491, Oriminal P. O., 
in the Court of the Judicial Commissioner 
of Sind. The matter was disposed of by 
a Bench of this Court and the case is 
reported in Tahilram Khanchand v. Em- 
peror (1). It was held by the High Court 
that Nasirabad and Jhat Pat were outside 
British India and that a Magistrate in that 
district could not issue a warrant under 
s. 83, Oriminal P. O., for the arrest ofa 
person in British India, and the Additional 
District Magistrate of Karachi could not 
act under s, 86, Oriminal P. O., on such a 


(1) 328 L R 134; 173 Ind. Cas, 322; AIR 1936 Sind 
46; 39 Or, L J 298; 10 R 8 203. 
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warrant. It was also pointed out by the 
High Court that the presence of the appli- 
cant could be secured by the First Olass 
Magistrate, Nasirabad and Jhat Pat only 
by resort to proceedings under the Extradi- 
tion Act, XV of 1903. Tahilram was 
Teleased and the warrant for his arrest 
was returned to the Court which issued it. 
Tkereafter the Govt. of Sind on Octo» 
ber 13, 1937 issued a circular inviting the 
attention of all District Magistrates in 
Sind to the decision of the Gourt of the 
Judicial Commissioner of Sind in the case 
referred to above and the points decided 
therein for future guidance. In or about 
January 1939, a communication was receiv- 
ed by the Govt. of Sind from the Political 
Department of the Govt. of Indiain which the 
decision in Tahilram Khanchand v. Emperor 
(1) was referred to and it was poinied out 
that the Political Agent of the Baluchistan 
Agency Territory questioned the correct= 
ness of the decision in that case, contend- 
ing that the Oriminal P. ©. had been 
eXtended to the Baluchistan Agency Terri- 
tory and that by reason of such extension 
a Magistrate inthe Baluchistan Agency 
Territory was empowered to issue a 
warrant under s. 83, Criminal P. O., for 
the arrest of a person in British India. 
A copy of this letter was sent to the 
Honourable the Judicial Commissioner for 
remarks. In reply the Govt, of Sind were 
informed that in view of the doubts raised 
as to the correctness of the decision in 
Tahilram Khanehand v. Emperor (1) this 
Court would, when opportunity arose, ree 
consider the position in the light of the 
information contained in the letter of the 
Govt. of India, Political Department, This 
opportunity arose in May 1939. On May 1, 
1939 the District Magistrate of Sibi situat- 
ed in British Baluchistan issued a warrant 
for the arrest of one Karimbux Marri 
Tesiding in the Nawabshah District of 
Sind who stood charged with the offence 
of murder under s. 302, I. P. O. The 
warrant was sent under the provisions of 
8. 83, Criminal P. C., for execution to the 
District Magistrate of Nawabshah. In view 
of the circular to which reference has been 
made above the District Magistrate of 
Nawabshah returned the warrant unexecut= 
ed through the Court of the Judicial Oom- 
missioner of Sind with this endorsement: 
“Returned with ‘compliments. The warrant pur- 
ports to have been issued under the provisions of 
the Criminal P. O and by the Oourt which is 


outside British India, Jt cannot therefore be 
executed.” 


On May 29, 1939: the Political Agent 
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of Sibi addressed a letter to the Registrar 
to this Court which reads thus: ° 

“With reference to your endorsement No. A 1599 
dated May 7, 1939 returning unexecuted the war- 
rant of arrest of Karim Baksh issued by me (enclosed 
herewith in original) I have the honour to refer 
you to p. 1 of the British enactments in force in 
Native States, Vol. 1 and to state that Sibi forms 
part of British Baluchistan and is neither a leased 
territory nor a Foreign State requiring issue of 
extradition warrants,” 

As the warrant issued is legal it is requested that 
its early execution may kindly be ordered.” 

The letter and its accompaniments were 
forwarded by this Court to the District 
Magistrate of Nawabshah who was invited 
fo make a reference on the subject to 
the High Court to enable this Court to 
examine and reconsider the decision, Tahil- 
ram Khanchand v. Emperor (1) and if 
necessary to refer the point for decision to 
a Full Bench, The District Magistrate has 
accordingly made the present reference. 
The specific questions for decision before 
us are: 

1. Whether the District Magistrate of 
Sibi could legally issue a warrant under 
ss. 75 and &3, ,Criminal P., O., for the 
arrest of Karim Baksh Marri residing in . 
the Nawabshah District of Sind. . 

2, Whether the District Magistrate of 
Nawabshah coald legally execute such a 
warrant. 

Chapter VI, Criminal P. C., relates to 
processes to compel appearance and one of 
these processes is @ warrant of arrest, Sec- ` 
tion 75, Oriminal P. C, which occurs in 
Ohap. VI reads: 

(1) Every warrant of arrest issued by a Court 
under this Code shall be in writing signed by the 
presiding officer, or in the case of a Bench of 
Magistrates by any member of such Bench; and 
shall bear the seal of the Court. 

(2) Every such warrant shall remain in force 
until it is cancelled by the Oourt which issued it 
or until it is executed.” 

Section 1 (2), Oriminal P. O., provides 
that the Act extends to the whole of 
British India. There are certain excep" 
tions and proviscs but with these we are 
not concerned in the present matter. Read- 
ing.s. 75 (1) and s. 1 (2) tcgether, it seems 
clear that the warrant of arrest contemplated 
by s. 75 is a warrant of arrest issued by a 
Court under the Oriminal P. O., and as 
the Criminal P. C. extends to the whole 
of British India, the warrant contemplated is 
a warrant issued by a Court under the Orimi- 
nal P. O. in British India. Section 82, Crimi» 
nal P. O., which also appears in Chap. VI 
reads: “a warrant of arrest may be executed 
at any place in British India.” Section 83, 
Criminal P, O., provides for the execu- 
tion of a warrant issued under s, 75 at a place’ 
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outside the local limits of the jurisdiction 
of the Court issuing the warrant, Reading 
thenes,72 (1), s. 1 (2), s. 82 and s, 83, 
Oniminal P, O., together it seems clear and 
beyond all question that the warrant con- 
templated ins, 75 is a warrant issued by a 
Court in British India and that such warrant 
is executable at any place in British India 
within or without the local limits of the 
jurisdiction of the Court issuing the warrant. 
There is no provision in the Oriminal P. 
O. authorizing the issue of a warrant to 
be exected at any place outside British 
India, 

Now, the Indian (Foreign Jurisdiction) 
Order-in-Oouncil 1802 empowers the Gover- 
nor-General of India in Gouncil to make 
such rules and orders as may seem expe 
dient for carrying the order into effect, Sec- 
tion 4 of the Order-in-Conncil reads thus : 

“The Governor-General in Council may make such 
rules and orders as may seem expedient for car- 
Tying this order into effect and in particular (a) 
for determining the law and procedure to be observed 
whether by applying with or without modifications 


all or any of the provisions of any enactment in 
force elsewhere or otherwise.” 


Olauses (b), (e) and (d) to 8, 4 are not 
` reproduced as they are not relevant for 
- the purpose of this judgment. By virtue 
of the powers conferred upon the Governor- 
General in Council by the Indian (Foreign 
Jurisdiction) Order in Council 1902 the 
Governor-General-in-Council has passed 
Regn. VIIL of 1896, the British Baluchis- 
tan Oriminal Justice Regulation, 1896. Sec- 
tion 3 of this Regulation reads thus: 

“Bubject to modifications set forth in the sche- 
dule, the Criminal P. O., 1882 (hereinafter referred 
to as the Code) shall extend to the whole of British 
Baluchistan so far as it can be made applicable 
in the circumstances for the time being.” 


As regards the Baluchistan Agency Terrie 
tory the Governor-General in Council in 
exercise of the pcwers conferred upon him 
by the Indian (Foreign Jurisdiction) Order- 
in-Oouncil 1902 has issued Notification No. 
347-F, dated May 23, 1929 “to determine 
the law and procedure to be observed in 
the Baluchistan Agency Territories.” Clauses 
(1) and (2) of this Notification read thus : 

(1) All enactments except the Indian Naturali- 
gation Act, 1926 (VII of 1926) which are now or may 
hereafter be in force in British Baluchistan and all 
notifications, rules, orders or bye-laws made or 
which may hereafter be made under such enact- 
ments shall unless otherwise declared by the Agent 
to the Governor-General in Council be deemed to 
be in force in the said territories. 

(2) For the purpose of facilitating the applica- 
tion of any of the aforesaid enactments, notifica- 
tions, rules, orders or bye-laws, any Court in the 
said territories may construs them with such 
alterations not affecting the substance as may be 
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necessary or proper to adapt them to the matter 


before the Court.” 


It is clear therefore that the Oriminal 
P., O.has been extended inits application 
to British Baluchistan and is to be deemed 
to be in force aswell in the Baluchistan 
Agency Territories. Now it is obvious 
that when applying the Oriminal P. O. 
in British Baluchistan or in the Balus 
chistan Agency Territories certain verbal 
alterations in the section or the Oriminal 
P. O. will be necessary, alterations which 
do not affect the substance of the proe 
cedure contained in the Criminal P. C, 
but which must be read into the Ocde in 
orderto make it applicable outside British 
India; for instance, s. 1 (2, Oriminal P. 
O., reads : “It extends to tbe whole ot 
British India...” When the Criminal P. 
O. is applied to British Baluchistan in Bris 
tish Baluchistan, s.1 (2) must necessarily 
read “It extends to the whole of British 
Baluchistan.” When applied in the Balue 
chistan Agency Territories s. 1 (2), Oriminal 
P. O., must read ‘It extends to the whole of 
the Baluchistan Agency Territories.” Simi- 
larly, s. 82, Criminal P. O. applied in British 
Baluchistan must necessarily read “A war- 
rant of arrest may be executed at any place 
in British Baluchistan.” When applied in 
the Baluchistan Agency Territories the sec- 
tion must read: “A warrant of arrest may 
be executed at any place in the Balu: 
chistan Agency Territories.” 


It is clear that these verbal alterations 
are absolutely necessary because other- 
wise s. 82, for example, which reads “A 
warrant of arrest may be executed at any 
place in British India,” would empower 
a Magistrate in British Baluchistan or 
in the Baluchistan Agency Territories to 
issue a warrant for execution ata place in 
British India and there would be no proe 
vision in the Code empowering him to 
issue a warrant of arrest for execution 
in the District in which he exercises jur- 
isdiction or in any other part of British 
Baluchistan or the Baluchistan Agency 
Territories. This would be obviously absurd. 
It is clearly these and similar alterations 
that are contemplated and provided for 
by s. 2 in Govt. Notification No. 347F, 
dated May 23,1929 issued by the Governor 
General in Council which reads : 

“For the purpose of facilitating the application 
of any of the aforesaid enactments, notifications, 
rules, orders or by-laws, any Court in the said terri- 
tories may construe them with such alterations not 
affecting the substance as may be necessary or pro- 
per to adapt them to the matter before the Court.” 

Under this section in the Notification the 
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verbal alterations in ss. 1 (2) and 82, Crimie 
nal P. O., referrred to above, are authe 
rized so far as the Baluchistan Agency 
Territories are concerned. They are in our 
opinion also authorized in respect of 
British Baluchistan by the words “so far 
` asit can be made applicable in the cire 
cumstances for the time being” which occur 
in s, 3 of Regn. VIII of 1896. It follows 
therefore that if the Criminal P. ©. as 
appllied in British Baluchistan is read as 
indicated above, then s. 82 empowers a 
Magistrate in British Baluchistan to issue 
a warrant of arrest which may be executed 
at any place in British Baluchistan. Just 
asaQourt of British India has no power 
under the Criminal P. O. to issue a warrant 
for execution at a place outside British 
India,soa Magistrate in British Baluchis- 
tan has no power under the Oriminal P. 
O. as applied to British Baluchistan to issue 
a warrant to be executed at any place 
outside British Baluchistan, and the same 
argument applies with equal force to a 
Court inthe Baluchistan Agency Territo- 
ties. The argument that because the Orie 
minal P. ©, has been extended in its 
application to British Baluchistan and the 
Baluchistan Agency Territories, therefore 
a Court in British Baluchistan or in the 
Baluchistan Agency Territories can issue a 
warrant for the arrest of a person in British 
India is untenable and fallacious. If this 
power is to bereferred to s. 82, Criminal 
P. O., and it can only be referred to that 
section, then the Courts in British Baluchis- 
tan and the Baluchistan Agency Territories“ 
must be held to have no power to issue a 
warrant for execution within British Balue 
` chistan and the Baluchistan Agency Ter- 
ritories, for, there is no other section “in 
the Oriminal P, O., which authorizes them 
to doso. No doubt the Criminal P. O., has 
been extended in its application to, British 
Baluchistan and to the Baluchistan Agency 
Territories, but when the Oriminal P. O,, 
is read by a Magistrate in British Balu» 
chistan or in the Baluchistan Agency 
Territories, it must be read as if all refers 
ences to British Indiain the Oriminal P. 
O., were references to British Baluchistan 
and the Baluchistan Agency Territories. 

: It would appear therefore that the case 
in Tahilram Khanchand v. Emperor (1), 
so faras it decides that a Magistrate in the 
District Nasirabad and Jhat Pat has no 
power to issue a . warrant under s. 83, 
Oriminal P. O., for the arrest of a person in 
British India has been correctly decided 
and that there is no occasion to review that 
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decision or to ‘refer the matter to a Fall 
Bench, though the ratio decidendi in that 
case was somewhat different, for itedoes 
not appear that it was brought to the 
attention of the learned Judges, who decided 
that case, that the Criminal P. O., had been 
made applicable to the Baluchistan Agency 
Territories in which Nasirabad and Jhat 
Pat are situated. They held the warrant 
to be bad because it was issued by a Court 
outside British India and that therefore the 
First Olass Magistrate of Nasirabad and 
Jhat Pat had no jurisdiction to issue the 
warrant under s. 83, Criminal P. C., for the 
arrest cf a man residing in British India. 
The decision of our Court in Tahilram 
Khanchand v. Emperor (1), has been 
approved by a Bench of the Patna High 
Court in Haramohan Patnaik v. Emperor 
(2). Inthe judgment of Harries, O. J. in 
that case the following passage appears : 
“In my view it is clear that a Magistrate of a 
Native State cannot issue a warrant directing the 
Police or Officials 
person accused of committing a crime within a 
Native State. This has been clearly laid down in 8 


recent decision, Tahilram Khanchand v. Emperor (1) ` 


In that case a Magistrate, of NeSirabad, which is 


outside British India, issued a warrant under s. 83, -. 
Oriminal PO. for the arrest of a person residing in ‘ 
British Indi- “It was held that such a warrant ` 


could not be executed by a Magistrate in British 
India and that proceedings taken in pursuance of 
such warrant were illegal and could be, quashed by 
the Court under s. 491, Criminal P, O. Section 83, Ori- 
minal P., O. lays down the procedure to -be followed 


when a warrant isto be executed outside the local _ 
limits.of the jurisdiction of the Oourt issuing the -ii 


same; but this section in my view can have no applica- 
tion to axcase such as the present. Section 83, Oriminal 
P. C. contemplates cases where a Magistrate in 
British India issuesa warrantfor the arrest of a 
person in some placein British India outside his 
jurisdiction. It is said thatthe Criminal P.O. has 
been adopted by the Dhenkanal State authorities ; 
but even so, that would not give the Dhenkanal 
State authorities a right to issue a warrant and 
obtain the arrest of a person inthe manner directed 
by s 83, Criminal P. O, If the Dhenkanal State 
authorities have adopted the Criminal P. O., it cannot 
be saidthat the same law is applicable to both the 
State and British Indie. The effect of the adoption 
ofthe Oriminal P. O. by the Dhenkanal State 
authorities is to make the provisions of that Code 
part of the law of Dhenkanal State. It is still a 
State wholly outside British India and therefore 
the provisions of s. 83, Oriminal P. O., cannot apply 


in British India to arrest a - 


to the State in its relation with British India. In - 


my judgment therefore it is clear that the arrest of 
the petitioner cannot be justified under the pro- 
visions of ss. 83, Criminal P. 0.” 

We must therefore hald in this matter 
that the District Magistrate of Sibi could 
not legally issue a Warrant under ss. 75 and 
83, Oriminal P. O., for the arrest of Karime 

(2) A I R 1939 ‘Pat. 129; 180 Ind, Oas. 787; 18 Pat. 


ne 40 Or. L J 500; 19 P L T 9095 BR 49; 11 RP 
533. 
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bux Marri residing in the Nawabshah 
District of Sind. Consequently, the District 
Magistrate of Nawabshah was legally right 
in réfusing to execute such a warrant. 
The question may be asked, how then is a 
Magistrate in British Baluchistan or in the 
Baluchistan Agency Territories to secure 
the presence of an offender who has escaped 
and taken refuge in British India? We 
do not propose to answer this question as 
it does not arise in this reference. We 
accordingly allow thisreference and order 
that the original warrant of arrest received 
from the District Magistrate of Sibi be re- 
Kurned to him unexecuted with a copy of 
khis judgment. 
S. Reference allowed. 
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PATNA HIGH COURT 
Civil Appeal No. 22 of 1937 
April 13, 1939 
Faz ALI AND MANOHAR LALL, JJ. 
DAMMU VIGHNESAMAND ANOTHER— 
DEFENDANTS APPELLANTS 
Versus - 


VARANASI LAKSHMI NARASINGHA 

~ MURBY AND ANOTARR—PLAINTIËFS— 
~ RESPONDENTS 4 

Provincial Insolvency Act (V of 1920), s. 6—Tést 
so- determine whether transfer is with intent to 
Nefeat or delay creditors or with view togive pre- 
“erence--Insolvency—Duty of Court before declaring 
erson as insolvent—Practice—Duty of Court to 
een accurate record—Pleading—Variation between 
uleadings and proof—Duty of Court—Appeal—Isatie 
«imple and depending upon appreciation of oral 
<vidence—Interference by Appellate Court with deci. 
won of trial Court. 

The words “ with intent to defeat or delay the 
editors" or having a “view to give preference to 
< creditor" in s. 6, Prov. Insol. Act are mental acts 
sad can only be determined if one looks into the 
surrounding circumstances. The true test to apply 
fa such cases is whether the alleged insoivent 
sin a position to pay his debt, and whe- 
ker the property which has been transferred bears 
each a proportion tothe whole property that the 
smaining or the residue of the property is still 
ufficient, from the point of view of an ordinary 
usiness man, to meet the dehts of the creditors 
ho remain unsatisfied. 168 Ind. Oas. 140 (1), relied 
«a. [p. 687, col. 1; p. 668, col. 1] 

An order declaring a person as an insolvent in- 
-olves a certain amount of disgrace and harassment 
) the party andthe provisions of the Insolvency 
act should be strictly observed before the stigma 
3 placed upon a person. [p.666, col, 2.) 

It is desirable in all cases in whioh the rights 
{ the parties are being decided, and especially in 
‘ppellate cases, that the record should show as ace 
sarately and faithfully as is possible in the circum- 
Kances that the proper procedure laid down by the 
ew is being followed so that the parties litigant 
isy not have any legitimate grievance that they 
xe not afforded an opportunity to place their case 
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before the Court. Itis desirable, therefore, that all 
the questions unless they are frivolous or scandalous 
should be allowed to be putso that the Advocates 
may also realize their responsibility for the questions 
which they put in the interest of their clients and 
that justice may appear to be duly administered. [p, 
666, col. 1.] 

A Oourt should be careful to ses that cases are 
decided in accordance with the pleadings or upon 
the facts proved at the trial but consistent with the 
allegations made inthe pleadings ; in other words, 
a variation between pleadings and proof ought to 
ba carefully watched to see that the opposite party 
is not taken by surprise. [p. 667, col. 2.] 

Where the issue is plain and simple and depends, 
upon an appreciation of oral evidence in the case 
the Appellate Oourt should be slow to reverse the 
decision cfa Court which has seen and heard the 
witnesses. [p. 663, col. 1.) 

C. A. from the original order of the 
District Judge, Berhampore, dated August 
9, 1937. 

Mr. Subba Rao, for the Appellants, 

Mr. P. C. Chatterji, for the Respondents. 


Manohar Lall, J.—This is an appeal 


` by certain debtors against an order of 


the learned District Judge of Ganjam 
Pari, dated August 9, 1937, by which he 
held that the appellants before us had 
committed an act of insolvency and being 
also unable to pay their debts should be 
adjudicated insolvents. The proceedings 
began upon an application filed by the 
respondents, who are two creditors, on 
April 30, 1937 by which they prayed that 
the appellants should be adjudged insol- 
vents. Tho main allegations in the petition 
were that the appellants had transferred 
all the immovable properties to their 
relations for payment of fictitious debts 
and that they had left their place of 
residence so as to place themselves beyond 
the reach of their creditors who were entitled 
to be paid their dues; there was also an 
allegation that the books of account were 
béing tampered with. The learned District. 
Judge took up the case on August 9, 1937, 
after refusing an application by the appel 
lants for an adjournment. The oral evi- 
dence consists of one witness for the peti- 
tioners and one of the appellants Damnu 
Vighnesam examined himself; the appel- 
lants also placed upon the record a number 
of documents, thres of which are salee 
deeds, dated April 16, 1937; the fourth 
is a sale-deed dated April 17, 1927; there 
are also two mortgage-deeds bearing dates 
April 17, and April 20, of the same year. 
The learned Judge upon a consideration 
of the oral evidence and the documentary 
evidence adduced in the case and bearing 
in mind the circumstances under waich 
the transfers were made came to the con: 
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-clusion that the appellants were unable to 
pay their debts and that the transfers 
which they undoubtedly made in April 
1937 were either no transfers at all or that 
‘these were transfers by which the creditors 
stated in these deeds were fraudulently 
preferred. 

The learned Advocate for the appel- 
lants strenuously argues before us that 
the order under appeal should not be 
allowed to stand. He argues in the first 
Place that there has not been a pr per 
‘trial of the case by the learned District 
Judge; he points out in particular to the 
fact that the record shows that the cross- 
examination of the first witness for the 
respondents was not recorded. Under the 
head cross-examination there is a note 
“nothing relerant to the issaes.” There 
would have been substance in this grieve 
ance if the learned Advocate had been able 
to satisfy us as to the nature of the questioas 
which were put on behalf of his client 
and which were disallowed or the answers 
whereof were not recorded by the learn 
-ed Judge. There is no grievance on this 
point in the various grounds of the memo» 
randum of appeal. The attention of the 
learned District Judge is, however, directed 
to the fact thatitis desirable in all cases in 
which the rights of the parties are being 
-decided, and especially in appellate cases 
that the record should show as accurately 
-nd faithfully as is possible in the circum- 
stances that the proper procedure laid 
down by the law is being followed so that 
the parties litigant may not have any legiti- 
mate grievance that they are not afforded an 
opportunity to place their case before the 
‘Court. It was open to the learned Judge 
to have adopted the procedure of recording 
the questions which were being put in crosse 
examination and if irrelevant or inadmise 
sible he could have overruled them by 
stating his reasons where necessary. The 
record would then have shown us clearly 
that the appellant had no grievance at all. 
Thavecome across cases in which questions 
which were put by the learned Advocates 
at the Bar were put after a great deal of 
deliberation and the learned Judge having 
overruled them as being irrelevant or inad- 
_missible, the Appellate Court took a different 
view resulting in great harassment to the 
parties. It seems desirable therefore that 
-all the questions unless they were frivolous 
or scandalous.should be allowed to be put 
-80 that the Advocates may also realize 
their responsibility for the questions which 
-they put in the interest of their clients and 
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that justice may appear to be duly adminis- 
tered. But as I have already stated in 
this particular case we cannot interfere 
upon this ground alone because wé are 
not satisfied that there is any grievance 
under which the appellants have suffered 
by the manner in which the cross-examina- 
tion of the witnesa for the creditors was 
recorded. It was also contended that the 
learned Judge ought to have granted an 
adjournment because the appellants were 
not ready on the date fixed for the trial, 
It is sufficient to say that the adjournment 
which was asked for from the learned Judge 
was simply in order to enable the appellants 
to raise some money to pay off their creditors. 
The petition for an adjournment is not upon 
the record. It appears therefore that the 
adjournment waa orally applied for and 
that the learned Judge was never asked 
to grant time on the ground that the appel- 
lants were not ready to conduct their case. 
Iam therefore unable to sea any, grievance 
upon this score also, 

Upon the merits of the case it was 
contended that the materials upon the 
record are not sufficient to justify the 
order declaring the appellants as insöle 
vents. It was rightly pointed out that an 
order declaring a person as an insolvent 
involves a certain amount of disgrace and 
harassment to the party and that the provi« 
sions of the Insol. Act should be strictly 
observed before the stigma is placed upon a 
person in the position of the appellants: 
These observations are undoubtedly true, 
but the question is whether anything has 
been done in this case which satisfies us 
that the learned Judge was not correct in 
the view he took when he came to the 
conclusion that the appellants should be 
declared insolvents. The evidence in the 
case discloses that some negotiations were 
going on between the respondents and the 
appellants for the transfer of certain houses 
in order to repay the debts of the former, 
but the negotiations fell through some time 
in the beginning of April 1937. The evi- 
dence of the witness for the creditors and 
of the appellant himself is clear upon this 
point, Within a few days thereafter a 
series of transfers mostly in favour of the 
female relations and the father-in-law of 
the appellants were entered into between 
April 16 and 20, 1937. All these transac- 
tions cover asum of over Ra, 14,000. This 
itself was sufficient to rouse the suspicion 
of the learned Judgeand we are not sure 
prised that he took the view that upon these: 
facts it must be held either that the 
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*ransactions were fictitious or that they 
amounted to fraudulent preference of the 
femal relations of the appellants and of 
their other relations without making any 
provision for the other creditors including 
the respondents, In these circumstances the 
authority relied upon by the learned Advo- 
cate for the respondents, namely Firm 
Baijnath Rameshwar Lall v, Atal Prasad 
Kumar (1), is a clear answer to the conten- 
tion of the appellants. It was pointed out 
in that case that in order to make s. 6, 
cl. (b) applicable it has only to be shown 
that the debtor transferred his property with 
2 view to defeat or delay his creditors, and 
in order to makecl. (c) applicable it has 
to be shown (J) that there was a transfer of 
property in favour of a creditor or creditors; 
(2) that the debtor was unable to pay his 
debts when he made the transfer, (3) that 
the transfer was with a view to giva a 
creditor cr creditors preference; and (4) that 
the transfer was within three months of the 
-date of the presentation of the petition. 

In my opinion all these elements are 
present in the present case. The words, it 
might also be remembered, “with intent to 
defeat or delay the creditors” or having a 
“view to give preference to a cerditor” 
are mental acts and can only bs determin- 
ed if one locks in to the surrounding circum- 
sstances. For instance, if a man who is 
nin serious pecuniary difficulties, his debts 
«surpassing his assests, transfers a consider- 
able portion of his properties or transfers 
properties in favour of some of the credi- 
Mors having made no provision at all for 
Khe payment of debts due to others, a 
“Court upon the facts of that case may 
wcome to the conclusion that the transfers 
were made with intent to defeat or delay 
Khe creditors or with a view to give preference 
MO a particular creditor, In this case the 
appellant when he gave his evidence was 
silent and deliberately avoided asserting 
What Le was able to pay his debts. All that 
he said was that “we promised to pay them 
when our zamindar creditors should pay 
mus. 

But it was contended vehemently by 
the learned Advocate for the appellants 
Mhat the respondents should not be allowed 
to rest their case upon an allegation which 
Ks not to be sound in their pleadings, He 
pointed out that the respondents relied upon 
the allegation that all the transfers were 
farziand he argues therefore that when 
=the transfers, upon the materials such as 


1) 17 PL T 857; 168 Ind. Gas, 140; A I R 1937 


ePat. 134; 3B R 397; 9 R P 459, 
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they are, cannot be held to be farzi it was 
not open to the learaed Judge to allow 
the respondents to change their case and 
rest it upon a different situation. namely, 
that the transfers were real transfers but 
amounted to a fraudulent preference of 
some creditor to the others. He relied upon a 
case of the Madras High Court, Kondappa Y. 
Pullappa 119 Ind. Oas. 46 (2), but the decis 
sion ofthat case has to beexamined with 
reference to the facts of thatcase, That case 
lays down no new principle, It is well-establ- 
ished by a number of decisions of their Lorde» 
ships of the Judicial Oommittee that a 
Oourt should be careful to see that cases 
are decided in accordance with the plead- 
ings or upon the facts proved at the trial 
but consistent with the allegations made 
in the pleadings; in other words, a varias 
tion between pleadings and proof ought to 
be carefully watched to see that the ope 
posite party is not taken by surprise. For 
instance, if the nature of the case is entirely 
altered from the case mada out in the 
pleadings, the plaintiff must fail or if the 
ease put forward by the plaintif is found 
to be false in allthe material allegations 
which he has made, it is not open to the 
Court to grant relief upon the case made 
by the defendant, because that case of 
the defendant is really an answer to the 
case set up by the plaintiff. In this parti- 
cular case I do not think that there is 
such a variation in the case set up by the 
respondents as would. justify us in hold» 
ing that they ought not to be allowed to 
geta declaration that the appellants have 
committed an act of insolvency. The rege 
pondents always insisted that the transfers 
evidenced by the seven documents of April 
1937 have obstructed them ia realizing 
their dues. If the transfers are farzi the 
property still has to ba reached by a decla» 
ration that the transfers are farzi and 
this would ordinarily be done by a protract» 
ed litigation. If the transfers are real, 
the properties covered by those deeds 
are placed beyond the reach of the 
creditors and they have shown that no 
atrangements have been made for their 
dues and the appellants are unable to 
meet their just dues. Therefore I do think 
that in the present case tke principle 
laid down by the Madras High Court in 
Kondappa v. Pullappa 119 Ind. Cas. 46 (2) 
can at all be applied, The true-test to apply 
in such cases is whether the alleged insol- 
vent is in a position to pay his debt, and 
(2) 119 Ind, Cas, 46; A I R 1929 Mad. 910; Ind. Rul 
(1929)-Mad, 878. 5 k i 
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whether the property which has been trange 
ferred bears such a proportion to the whole 
property that the remaining orthe residue 
of the property is still sufficient, from the 
point of view of an ordinary business man, to 
meetthe debts of the creditors who remain 
unsatisfied. Applying these tests tothe pree 
sent case [am satisfied that the appellants 
are unable to pay their debts and that 
the property which has still been left with 
them which is chiefly in shape of loans 
which they have advanced to certain zemin- 
dars, is not of sucha character or of such 
value as to justify us in holding that it 
is at all sufficient to meet the debts of 
all their creditors which exceed Ra. 12,000. 

Having considered all the circumstances 
of the case, I am unable to say that 
the judgment appealed from is erroneous 
and should be set aside. The issue in the 
case was comparatively simple and depends 
ed upon the appreciation of very short evi- 
dence of two witnesses only and therefore, 
as pointed out by their Lordships of the 
Judicial Committee, where the issue is plain 
and simple and depends upon an appreiae 
tion of oral evidence in the case, the Appel- 
late Court should be slow to reverse the 
decision of a Court which has seen and heard 
the witnesses. I myself would have come 
to the same conclusion if I had heard 
the evidence myself, Having given the 
case my most anxious consideration in view 
of the paucity of the evidence on the record 
T am unable to interfere with the decision 
of the learned District Judge. The appeal 
is dismissed with costs; hearing-fee one 
gold mohur. 


Faz! Ali, J.—I agree, 
S. Appeal dismissed. 


LAHORE HIGH COURT 
Criminal Appeal No. 629 of 1940 
July 8, 1940 
Youna, O, J. AND Scemp, J. 
NANDIA AND oTHers—Oonviots— 

APPELLANTS 


versus 
EMPEROR—Opposits Party 

Criminal trial—Evidence—Implication of innocent 
person in murder—Absence of convincing evidence 
against other murderers ia reason for acquitting 
them all—Criminal trial—Murder—Absence of reli- 
able evidence— Effect. 

Where the falsehood is merely an embroidery to 
a story, that would not bo enough to discredit the 
whole of the witness's evidence. Bat if the false- 
hood is on a major point in the case, or ifone of 
the éssential circumstances of the story told is 
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clearly unfounded, this is enough to discredit the 
witness altogether. Hence, the implication of a man 
in a murder in which he could not possibly have 
taken part is, in the absence of convincing citcum- 
stantial evidence against the other murderers, a 
reason for acquitting them all. [p. €70, col. 2] 

Per Young, C. J—Where, there is no evidence 
upon which the Oourt can rely, it is not possible to 
come toa conclusion even that the murder was prob- 
ably committed by anyone. [ibid.) 


Or. A. from the order of the Sessions. 
Judge, Ferozepore, dated April 30, 1940. 


Dr. Tasadduque Hussain, for the Appel- 
lants, 


Mr. R. C. Soni, for Advocate-General, for 
the Crown. 


Skemp, J.—Shiva Lal, Nandia and Hetia 
have been convicted under s. 302 read with 
s. 34, I. P, O., and sentenced, Nandia to 
death and the other two to transportation 
for life. They have appealed through Dr. 
Tasadduque Hussain while the Crown has 
been represented by Mr. R.O. Soni. The 
accused are grandfather, father and grand- 
son—three generatious—and their ages are 
given on the record and in the judgment of 
the learned Sessions Judge as Shiv Lal 
about 80, Nandia about 35 and Hetia about 
13. The case for the prosecution is that 
owing to enmity with Mangal Singh son of 
Kaku Singh about turns for water the three 
accused assaulted Mangal Singh and killed 
bim. The murder took place a little before 
sunset on September 27, 1939 and was re- 
ported at the Police Station, distant 12 miles, 
at 1 a. M, on September 28, 1939, The 
first information report contains the prosecus 
tion case in a nutshell and is fully core 
roborated by the evidence subsequently 
produced in Court. The reporter was Dial 
Singh son of Chattar Singh landlord of the 
murdered man. It appears that Shiv Lal son 
of Poman, the oldest of the accused, had 
mortgaged land to Bagtel Singh and Baghel 
Singh had transferred his mortgage rights 
to Ohattar Singh about 15 years before. 
Out of the land belonging to Shiv Lal, now 
mortgaged to Chattar Singh, about five 
bighas were let to Mangal Singh deceased 
and another man. 

About 15 days before the murder there 
was a quarrel between Mangal Singh and 
Nandia about turns of water. The evidence 
of Dial Singh is that his father's land was 
entitled to one and a half pahars and Nandia 
thought that the area did not justify sọ 
long a time. He said so and there wasa 
quarrel between Nandia and Mangal Singh 
in the presence of Dial Singh, Jagga and 
I mail who testify to this quarrel and to 
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hreats uttered by Nandia. Mangal Singh 
left the, village that very day (possibly in 
consequence of the threats although it is 
not co said) and only returned on the day 
of the occurrence. Now begins the main 
case for the prosecution. Dial Singh and 
Mangal Singh started for their fields from 
the village, having to pass in front of the 
house of the accused. There they saw all the 
three accused sitting in their doorway, 
Nandia with a sela, Shiv Lal with a dang 
and Hetia with a takwa. Seeing them they 
at once got up and attacked Mangal Singh. 
Mangal Singh ran into the nauhra of 
Ganeshi Lal, which is tenanted by Huk- 
man (P. W. No, 4), The three accused 
pursued him and Shiv Lal and Hetia struck 
him with their weapons. After he had entered 
Hukman’s kotha, Nandia gave him two 
thrusts with his sela, killing him. Nandia 
then dragged Mangal Singh's body into 
the deorhi. The witnesses to this are Dial 
Singh and to the murderous assault in 
the kotha inthe nauhra Hukman, Sajjan 
Singh and Bogba Singh, As previously 
stated the story is corroborated by the first 
information report. 

The medical evidence is that deceased 
had injuries under 13 heads. There were 
three wounds which appear to have been 
caused by a spear, one of which pierced the 
heart and was fatal. There was also a small 
wound scalp deep on the forehead and an 
incised wound on one of the fingers of the 
right hend, the finger being broken. The 
other injuries were a contusion on the left 
elbow, small contusions on both knees and 
five large abrasions on various parts of the 
body, These contusions and abrasions une 
doubtedly indicate that the body had been 
dragged. Two of the accused, Nandia and 
his son Hetia, had slight injuries. Nandia 
had a scabbed bruise 4” x "on the left 
forearm and a healed up bruise è" x 4” on 
the bridge of the nose. Hetia alias Het Ram 
had three bruises, one +’ x +"0n the 


left hand, the second a scabbed bruise - 


$" x 1/16" on the left hand and the third 
a scabbed bruise $" x $" on the right 
hand, They were medically examined at 
midday on September 30, 1939 and the 
doctor said the duration was about 4 days. 
Nandia’s injuries could be 3 or also 5 days’ 
duration; Hetia’s 4 days’ but more than 3 
days, The prosecution theory is that these 
injuries were caused in the fight. By an 
omission, the two accused were not asked to 
explain these injuries. 

Hukman swears that Mangal Singh 
picked up a phaura which was lying in the 
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nauhra and used it to defend himself strike 
ing Nandia but the handle broke, Sajjan 
Singh states that he sawthe broken phaura 
lying on the spot immediately after the 
murder. The Police took possession of it on 
September 28, 1939, and it has been proe 
duced in Court. The Police also took pos- 
session of two kacha bricks from the door 
sill of Hukman’s house, which were found 
on chemical examination to be bloodstained. 
One of the bricks was stained with human 
blood and the stains on the other brick were 
disintegrated when serologically examined. 
But none of the weapons said to have been 
used by the accused have been frecovered. 
The accused gave no evidence in defence. 
One of the assessors gave his opinion that 
the accused were guilty, another that the 
case was proved only against Nandia but 
not against the other two accused, the third 
that the whole case seemed fabricated, and 
the fourth that the evidence was not satis- 
factory and that the case was not proved, 
The learned Sessions Judge believed the 
evidence of the prosecution and convicted 
and sentenced the accused as stated above. 
At the instance of the learned Counsel for 
the defence, Shiv Lal the grandfather end 
Hetia the grandson were produced before 
us. Shiv Lal isa feeble bent old man and 
Hetia a boy of 16 and we had them medis 
cally examined by Ool. Khan, I. M. 8, 
Superintendent of the Jail, Col. Khan 


stated about Shiv Lal: 

“He is 70 years of age. All his muscles are flabby 
and he has got a bent attitude because of old age 
and loss of tone of muscles. The spine is ankylosed,’* 


He continued that Shiv Lal could not 
possibly maintain an upright position but 
that his bent condition was permanent, and 
he stated that in his cpinion it was impose 
sible for Shiv Lal to pursue the deceased, 
who was running, fora distance of about 
£0 yards from the door of his house to 
Hukman’s nauhra and take part in the 
assault. In Co). Khan’s opinion Hetia was 
about 16 years of age, that is 15 at the 
time of the murder. Shiv Lal is also deves 
loping cataract and his vision is handicapped 
by about 75 per cent. but this might have 
taken place Since the murder. His condition 
otherwise is us it was atthe time of the 
murder. Now this bent old man and young 
boy appeered for two days before the 
learned Sessions Judge. He has mentioned 
their ages in his judgment and yet his judg- 


“mentis entirely silent as to the possibility 


of Shiv Lal's taking part in the murder, 
although to us it seems the most striking 
feature in the case. From the medical 
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opinion of Col. Khanh supported by the evi- 
dence of my own eyes, I do not believe that 
Skiv Lal could possibly have taken part in 
the murder as described by the prosecution 
witnesses, What isthe effect of this on the 
case ? There is another detail in the pro- 
secution evidence of some importance which 
is difficult to accept, Itis stated that after 
a quarrel 15 days previously Mangal Singh 
left tke village and only returned on the 
day of the occurrence and that he was 
attacked when ke and Dial Singh were gring 
to hisland. How did all the three accused 
know that he was going to pass their door 
and why they were sitting ready ? 

I think that the murder was probably 
committed by Nandia assisted by his son: 
his father either had no part or was a 
spectator. There are numerous grounds for 
this conclusion. The prosecution story has 
been told consistently from the beginning ; 
it is supported by the first information 
report which was made without loss of time 
and by some corroborative evidence. The 
Sessions Judge did not believe the eye-wit- 
ness Bogha who was only produced before 
the Police on the third day, but there are till 
Dial Singh, Hukman and Jagga. There is 
some Circumstantial evidence in support of 
the oral evidence, namely the broken 
phaura, the bloodstained bricks, the marks 
of dragging on Mangal Singh’s body and 
the fact that both Nandia and Hetia had 
slight injuries. These injuries however are 
very slight and are correspondingly slight 
as circumstautial evidence. The motive 
was quite adequate in the Punjab, where 
water is the life-blcod of the soil, especially 
as it was sharpened by the fact that the 
land now cultivated by the stranger Mangal 
Singh, was formerly that of Nandia’s father 
and was mortgaged by him. On the facts 
I think it is impossible to maintain the 
conviction of Shiv Lal and the boy should 
also receive the benefit of the dcubt. The 
question is whether we can maintain the 
conviction of Nandia, In the course ofa 
discussion of the common admixture of 
false and true evidence in India, in the 
introduction to his law of evidence, Mr. 
Field says (para, 53 of Edn. 8): 

‘In connection with the same subject, but more 
especially with reference to the testimony of indi- 
vidual witnesses, Mr. Norton well observes thus: 
‘There is a maxim—falsus in uno, falsus in 
omnibus—false in one particular, false in all. I 
need hardly say that this is everywhere a some- 
what dangerous maxim, but especially in India; 
for, if a whole body of testimony were to be rejected 
because the witness was evidently speaking untruth 
in one or more particulars, it is to be feared that 
witnesses might be dispensed with; for, in the 
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great majority of cases, the evidence of*a native 
Witness will be found tainted with falsehood. There 
is almost always a fringe or embroidery t8 a story,. 
however true in the main, The falsehood should be 
considered in weighing the: evidence; and it may 
be so glaring as utterly to destroy confidence in the 
witness altogether. But when there is reason to 
believe that the main part of the deposition is true, 
it should not be arbitrarily rejected because of a 
want of veracity on perhaps some very minor point.’ 
The case will, however, be different if one of the- 
essential circumstances in the story be clearly 
unfounded. This, to use a felicitous expression of 
Mr. Hallam’s ‘is to pull a stone out of an arch: 
the whole fabric must fall to the ground.’ ” : 


Applying this rule to the present evi-- 
dence the implication of a man in a murder 
in which he could not possibly have taken 
part is, in the absence of convincing cire- 
cumstantial evidence against the other mur- 
derers, a reason for acquitting them all. 
These appeals must be accepted and the 
appellants acquitted and set at liberty. 

Young, C. J.—I agree with the conclu» 
sions to which my learned brother has 
come. I see no reason to disagree with the 
extract which he quotes from the Law of 
Evidence by Mr. Field. I have often ex- 
pressed myself on the question of what is to 
be done when a witness has deliberately 
perjured himself to the extent of falsely 
implicating an innocent person in amurder 
case. “Ih is not really a question of falsus in 
uno, falsus in omnibus; it is a question whee- 
ther the Court can under the circumstances 
believe the witness who so perjures him- 
self on such a vital matter. The extract. 
from Mr. Field's work is in agreement with 
what I have said. I agree that where the. 
falsehood is merely an embroidery to a 
story, that would not be enough to dis- 
credit the whole of the witness's evidence. 
But Mr. Field says, and I entirely agree 
with him, that if the falsehoold is on a 
major point in the case, or if one of the. 
essential circumstances of the story told is. 
clearly unfounded, this is enough to dis- 
credit the witness altogether. I cannot go- 
as far as my learned brother in saying that 
the murder was probably committed by 
Nandia assisted by his son. Where, as in. 
this case, there is no evidence upon which. 
the Court canrely, I would say that it is. 
not possible to come toa conclusion even. 
that the murder was probably committed. 
by anyone. 


8. Appeals allowed.. 
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PATNA HIGH COURT 
Appeal “from Appellate Decree No. 733 of 
1 


August 19, 1940 
MERBDITA, J. 
GAJADHAR BHAGAT AND OTARRS— 
APPELLANTS 


VETSUS 
MOTI CHAND BHAGAT— 
RESPONDENT 

Civil Procedure Code (Act V of 1908), s. 2, 0. VII, 
r. 1l~Rejection of appeal as being out of time— 
Order, if appealable—O, VII, r. 11, if applies to 
appeal—Limitation Act (IX of 1908), s. 5—Sufficient 
ground—Order rejecting appeal on ground of defici- 
ent court-fees—Appellant not given time to make good 
deficiency—Order, if appealable. 

The rejection of a memorandum of appeal as being 
out of time does amount to a decree and is appeal- 
able. 19 Ind. Cas. 9381 (4) and 98 Ind. Cas 748 (5), 
relied on, 35 Ind. Cas, 888 (6), explained and relied 


on. 
Order VII, r, 11 applies inthe case of a memo- 
randum of appeal. 178 Ind. Cas. 150(2), 180 Ind. 


Osas. 791(3) and 178 Ind. Oas. 976 (8), followed, 42 > 


Ind. Cas. 675 (7), explained. 

Where the necessity for filing the second memo- 
randum late, arose out of the erroneous rejection of 
the first memorandum which had been filed within 
time, this in itself forms a sufficient ground for 
extending time under s. 5. 

Quere.—Whether au order rejecting a memoran- 
dum of appeal onthe ground that it was insuffici- 
ently stamped, passed without giving appellant any 
time at all to make up the deficiency is a decree 
and is, therefore, appealable. 138 Ind. Cas, 643 (1), 
178 Ind. Oas. 150 (2)and 180 Ind. Oas, 791 (8), re- 
ferred to. 


- A.froma decision of the District Judge 
of Purnea, dated June 2, 1939. 


Mrs. Dharamshila Lall, for the Appel- 
lante. 


Messrs, B.N. Mitter and B. C. Ghosh, for 
the Respondent. 


Judgment.—This isan appeal by the 
defendants from a decision of the learned 
District Judge of Purnea dated June 2, 
1939 confirming a decision of the Munsif of 
Araria dated August 26, 1938. 


The suit having been decreed against 
the appellants,:they filéd an appeal before 
_the learned District Judge. The last day 
f limitation for this appeal was October 
0.1938. At that time the Court was 
sed for the annual vacation, and the 
al was accordingly filed onthe re» 
g day, October 26, 1938. It was 
on a court-fee of only Re. 1, there 
a deficit court-fee of Ra. 
his appeal was filed, the order of 
trict Judge was: “There is no 
r time to file the deficit court-fee. 
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The memorandum of appeal filed with a 
nominal court-fee is rejected”. 


The defendants did not appeal against 
this order, and I do not think it is 
necessary for me to decide whether they 
could have appealed against it or could 
not, In Jnanadesundarit Saha v. Madhate 
chandra Mala (1) it was held that an 
order rejecting a memorandum of appeal, 
written on paper insufficiently stamped, 
for non-payment of the deficit court fee 
within the time allowed by the Court, is 
not a decree within the meaning of s, 2 
of the Civil P, ©. The rejection of a 
memorandum of appeal by the appellate 
Court would not, of its own force, preclude 
the appellant from presenting a fresh 
memorandum on proper court-fee. Ags 
against that, however, I find that there 
are cases of this Court where an appeal 
has been entertained and allowed on the 
ground that the insufficiently stamped 
memorandum had been rejected summarily - 
without giving an opportunity to the ap» 
pellant to explain orto make good the 
deficiency within a stated time. Such 
cases are: Bahurt Ramswari Kuar v. 
Dulhin Motiraj Kuer (2) where it was held 
by Dhavle and Agarwala. JJ. that an 
order rejecting a memorandum of appeal 
onthe ground that it was insufficiently 
stamped passed without giving Appellant 
any time atallto make up the deficiency 
is a decree and is therefore appealable : 
angi in Ramgati Singh v. Shitab Singh 


However that may be, what the appellants 
actually did was to file an application 
under O. XLI, r. 19 of the Civil P. 0. 
The learned District Judge observed that 
O. XLI r. 19 hadno application to a case 
of this nature; and he suggested that the 
petitioners should file a fresh appeal, 
If limitation stood in their way, he said 
they might apply for condonation of the 
delay unders.5 of the Lim, Act. This 
advice was probably given upon the not 
unreasonable assumption that if O. VII, 
r. 11 applies to appeals so also must O. VII, 
r. 13. s 


In pursuance of the advice of the learned 
District Judge, the appellants then filed 
a fresh memorandum of appeal, this time 


(1) 59 O 388; 138 Ind, Oas. 643; A I R 1932 Oal, 
482; Ind. Rul. (1932) Oal, 484. 

(2) AIR 1939 Pat. 83; 178 Ind, Oas, 150; 19 P LT 
885; 17 Pat, 6871; 5 B R59; 11 R P 220. 

(3) A I R1939 Pat. 432; 180 Ind. Oas. 791; 20 P L 
T 426; 5B R 488; 11 RP 539, 
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‘sufficiently stamped, and with it an ape 
plication for extension of time under s.5 of 
the Lim. Act. The learned District Judge 
rejected both the memorandum of appeal 
and the application. He oberved that; 

“In the circumstances ofthe case I am unable 
to hold that it is afit case in which s. 5 of the 

“Lim. Act should be applied. The application under 
8.5 of the Lim. Actis rejected. The appeal memo. 
also stands rejected. In the circumstances of the 
Sas, however there will be no order as to 
costs. 

It isagainst the rejection of the second 
memorandum of appeal that the present 

-appeal has been filed. It is well settled 
‘that the rejection of a memorandum of 
appeal as being outof time does amount 
to a decree and is appealable. I have 
been referred to two rulings on this point: 
_Rakhal Chandra Ghose v. Ashutosh Ghosh 
(4) and Adarpriya Choudhrani v. Rame 

_protap Agarwalwa (5). As against this 
Debi Charan Lalv. Sheikh Mehdi Husain 
(6) has been cited for the respondent ; but 
it is noteworthy that though in that case 
their Lordships held that where the Court 
below has carefully exercised its discre- 
tion on an application under s. 5 and had 
held that no ground for extension existed, 
the High Court would not interfere in 

. appeal, yet upon the case before them their 
Lordships proceeded to entertain the 
appeal and to allow it, That ruling there- 
fore is also authority for the proposition 

-that an appeal against sucha rejection of 
the memorandum is maintainable and the 
order is a decree. 


It is clear that an appeal does lie. With 
- regard to the merits, .the order of the learn- 
ed District Judge cannot be sustained. 
“In the first place what the appellants did 
was in pursuance of the District Judge's 
-own advice, Secondly, the learned District 


Judge appears to have rejected the applic . 


-cation upen a misapprehension as to the 
‘facts, He says, 

“The appellant filed his appeal on October 26, 
1938 with deficit court-fee. The appeal memoran- 
.dum was rejected on a subsequent date. Then 
-there was a re-hearing application”. 


He seems to have thought that the pro~ 
-visions of O. VII, r. 7 had been complied with 
and that time had been allowed to make 
‘up the deficiency. 
sfime at all had been allowed, as I have 
‘Shown, and the appellants had not been 


(4) 17 O WN 807; 19 Ind. Cas. 931. 

(5) 30 O WN 926; 98 Ind, Cas, 748;440 L J 44; 
AL B 1926 Cal. 1105. 

(6) 1P L J 485; 35 Ind. Cas, 888;1 PL W 209; A 
IR 1916 Pat. 311, 
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called upon to make up the deficiency 
before the rejection of the memorandum. 
Actually this in itself formed a ‘suffice 
cient ground for extending time under 
8.5 because itis clear that the necessity 
for filing the second memorandum late 
arose out of the erroneous rejection of the 
first memorandum which had been filed 
within time, It has been argued for the 
respondent on the authority of Ram Sahay 
Ram Pande v. Kumar Lechmi Narayan 
Singh (7) that O. VII, r. 11 applies only 
to plaints and not to memoranda of 
appeal, and that consequently the Oourt 
isnot bound inthe case of an appeal to 
allow time to make up the deficit. On 
that point there seems to be a conflict of 
opinion in the various High Courts but 
with regard to this High Oourt, ib seems 
clear that Ham Sahay Ram Pande v. 
Kumar Lachmi Narayan Singh (7) has 
been explained, and itis now settled, so 
far as this Court is concerned, that O. VII 
T.11 will apply in the case of a meš 
morandum ofappeal. The direct authority. 
on this point isto be found in Ramgats 
Singh V. Shitab Singh (3), Sarjug Prasad 
Sahu v. Surandrapat Tewari (8) and 
Bahuri Ramswari Kuar v, Dulhin Motiraj 
Kuer (2). < 


In my view this wasa clear case where 
the application under s. 5 should have bet 
allowed and the second memorandum of 
appeal should have been accepted. I 
therefore allow this appeal and direct 
that the memorandum of appeal be now 
accepted and registered and the appeal 
be heard upon the merits. Costs will abide 
the final result. 

Leave to appeal under -the Letters 
Patent is allowed. 


D. 2 Appeal allowed, 


(7) 3 PL J 74; 42 Ind, Oas. 675;5P LW 18; A I 
R 1917 Pat. 26, 

(8) AIR 1939 Pat, 137; 178 Ind. Oas. 976; 20 P F, 
T 79;5B R 160; 11 R P 318. 
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. _LAHORE HIGH COURT 
; First Appeal No. 68 of 1939 
February 23, 1940 
Tex OHAND AND ABDUT, Rasaip, JJ. 
RAM LAL—DEFENDANT—APPRLLANT 
« versus 
BHAGAT RAM—PLAINTIFF AND OTHERS 

— DEFENDANTS —RESFONDENTS 

Mortgage—Subrogation—Mortgage by J to S—Prop- 
erty sold by J to M and M mortgaging same to B 
and then selling itto R—Suit by S on his mortgage 
~R making certain payment in discharge of fa 
mortgage—Suit by Bon his mortgage—R held subro- 
gated to rights of Sand property could be sold in 
execution of B's decree subject to R's charge. 

J mortgaged the property to S. Subsequently J 
sold the property to M who entered into possession 
as owner. M then mortgaged the property to B, and 
subsequently sold itto R. S instituted a suit on the mort- 
gage. R paid certain amount toS in discharge of his 
mortgage, Later on, B instituted a suit on his 
mortgage and in execution sought to sell the pro- 
perty : 

Held, that in such a case, inthe absence of any 
evidence to the contrary, the presumption was that 
by making the payment to S, R intended to keep 
8’s charge alive to the extent of the amount paid 

Jand for that sum he must be held to be subrogated 
for S. It must, therefore, be held that R had the 
first charge on the property and this property 
should be sold in execution of the B's decree sub- 
ject to that charge. Gekal Das Gopal Das v. 
Puranmul Premsukh Das (1) and Ghanaya v. Chajju 
Ram (2) and 63 Ind, Oas. 760 (3), relied on. 


F. A, from the decree of the Sub-Judge, 
First Class, Rawalpindi, dated January 11, 
“2909, 

Messrs. J. L. Kapur and Shamair Chand; 
for the Appellant. 


Messrs. S. L, Puri, Roop Chand and Ajit 
Ram, for the Respondents, 


Tek Chand, J.—One Jaikishen Das had 
taken on lease a plot of land from 
Kultar Singh in Mandi Baha-ud-Din, On 
this plot he had constructed some build- 
ings in which he put up a small flour mill 
and other machinery. On June 22, 1928 
Jaikishan Das mortgaged the superstructure 
of this building and the machinery to 
Balwant Singh for Rs. 9,000.. The mort- 
gage was without possession and the 
principal sum secured carried interest at 
(Aver cent. per annum, This deed was duly 
7 isistered in the office of the Registrar 
el Gujrat, in which district Mandi 
appe ud-Din is situate. ° Some time in 1929, 
open shan Das sold the superstructure and 
filed ‘\achinery to Makhan Singh, who 
being into possession as owner. On 
-When & 1932 Makhan Singh mortgaged a 
the Disk, house in Rawalpindi and the 
prayer fa of tne flour mill etc. in Mandi 

in to Bhagat Ram plaintiff for 


—85 & 66 ° 
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Rs. 5,000. This mortgage, also, was without 
possession and carried interest at Re, 1-4-0 
per cent. per annum. Asa part of the prose 
perty covered by the mortgage was situate in 
Rawalpindi, the deed was registered at 
Rawalpindi. In this mortgage-deed no 
mention was made by Makhan Singh of the 
fact that the machinery had previously been 
mortgaged by his transferor, Jaikishan Das, 
to Balwant Singh, On the other hand, 
Makhan Singh distinctly stated in the dead 
that the entire property, which was being 
mortgaged to Bhagat Ram, was “free from 
any previous charge of mortgage or sale.” 
On June 11, 1934, Makhan Singh sold the 
machinery and the factory at Mandi Baha- 
ud-Din to Ram Lal and Hans Raj for 
Rs. 7,000. This sale was effected by a deed 
which was registered by the Sub-Registrar 
at Phalia, in whose jurisdiction Mandi Baha» 
ud-Din is situate, In this deed also, Makhan 
Singh did not disclose that the machinery 
had been previously mortgaged to Balwant 
Singh or Bhagat Ram. He falsely stated 
that “the things sold and the materials mene 
tioned above are previously frae from all 
encumbrances” and gave the undertaking 
that “if there be found any encumbrance I 
will be liable therefor." Under this deed 
the vendees, Ram Lal and Hans Raj, took 
possession of the factory including the 
machinery. 

On June 22, 1934, Balwant Singh brought 
a suit for recovery of Rs. 7,500 by sale of 
the machinery which had been mortgaged 
to him by Jaikishan Das on June 22, 1928, 
In this suit he impleaded Jaikishan Das, 
Makhan Singh, Ram Laland Hans Raj as 
defendants. After thesuit had proceeded for 
some time, the Court, on the application of 
the parties, referred the case to ths gole 
arbitration of one Lala Nanak Ohand, 
Before the arbitrator the parties came to a 
settlement: Balwant Singh agreed to accept 
Rs, 4,000 in full satisfaction of the amount 
due on the morigage and it was agreed that 
this amount be paid in the following manner; 
Rs. 2,600 by Makhan Singh in certain instale 
meats. Rs. 1,400-by Ram Lal and Hans 
Raj in equal shares, The arbitrator 
embodied the terms of this agreement in 
his award and submitted the same to the 
Oourt on February 23, 1935. The Court 
accepted the award and passed a decree in 
accordanca with its terms on March 7, 1935. 
On July 18, 1935, Hans Raj and Ram Lal 
deposited Rs. 1,400 in Court, which was 
duly paid over to Balwant Singh. Oa June 
11, 1938, Bhagat Ram instituted the 
present suit in the Court of the Subordinate 


we. 
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Judge, Rawalpindi, for recovery of Re, 6,250 
by sale of the house at Rawalpindi and the 
machinery at Mandi Baha-ud-Din, both of 
which had been mortgaged by Makhan Singh 
to him by tke deed, executed and register- 
ed on July 18, 1932. The defendants ime 
pleaded in the suit were Makhan singh, Ram 
Lal, his son Hira Nand, and the Co-operative 
Bank to which the house in Rawalpindi had 
been mortgaged. It appears that Hans Raj 
had, in the meantime, sold bis share 
in the machinery to Ram Lal and there- 
fore he was not impleaded as a defendant. 
The suit was resisted by Makhan Singh on 
Various grounds, but all his defences failed. 
As he has not appealed it is not necessary 
to set cut here his pleas nor those of the 
Cooperative Bank which also is not intere 
ested in the result of this appeal. 

Ram Lal raieed various pleas, of whick 
those material for the purposes of this 
appeal, are (1) that he is a bona fide 
purchaser of the machinery for value, without 
notice of the plaintiffs charge and there- 
fcre the plaintiff is not entitled to enforce 
his mortgage against him and (2) that he 
having paid Rs. 1,400 to Balwant Singh, 
who held the first mortgage on the machi- 
nery, he stood in the shoes of Balwant 
: Singh and as such had a prior right for 
recovery of that sum as against the plain- 
tiff, even though the mortgage in favour of 
the plaintiff was earlier than that in his 
favour. The learned Subordinate Judge 
has fcund both these points against Ram 
Lal and has granted the plaintiff a decree 
for Rs. 5,54-&0 recoverable by sale of 
the properties which bad been mortgaged 
to him. He has dismissed the suit against 
Hira Nand (defendant No. 3) as he was not 
found interested in the machinery, but has 
passed no order as to his costs. From this 
decree Ram Lal has appealed urging that 
the plaintiff's suit should have been dismiss- 
ed against him: Hira Nand has filed cross: 
objections praying that he should have 
been allowed costs in the trial Oourt. 
` The mortgage of themachinery by Makhan 
Singh in favour of Bhagat Ram had been 
effected earlier than the sale by bim to Ram 
Lal, It appears that Makhan Singh did not 
reveal this fact to Ram Lal at the time 
of the sale. On the other hand, he falsely 
stated that the machinery was unencumber- 
ed, But the mortgage in favour of the 
plaintiff had been effected by a registered 
document and therefore Ram Lal, who sub- 
sequently acquized the machinery, must 
be: presumed to kave had notice of this 


earlier transacticn. It has, however, been 
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argued by the learned Counsel for the ap: 
pellant that this presumption canrot be 
made in this case, as the mortgage-deeds in 
favour of the plaintiff was registered at 
Rawalpindi and notin the Gujrat District 
where the machinery in dispute is situate 
and it has not been shown that a copy of 
the deed was forwarded by the Sub-Regis- 
trar of Rawalpindi to the Registrar of 
Gujrat District as required by s. 65 (1),. 
Regis. Act, and the memorandum of regis» 
tration was filed by the latter in his book 
as laid down in sub-s.(2) of that section, 
This point had not been raised in the 
Court below, nor is it mentioned in the 
grounds of appeal presented in this Court, 
and there is no basis for the suggestion 
that the procedure laid down in s. 65, 
Regis, Act, had not been followed. Oounsel 
asks for an inquiry on this point, but 
I can see no reason to grant this prayer. 
Counsel is unable to suggest any data 
on which his suggestionis based, Under 
8.114, Evi. Act, it must be presumed that 
all official acts were duly and properly 
done and there is no reason why this pre- 
sumption should not be raised in this case. 
In my opinion, the contention is without 
force and must be rejected. Ram Lal can» 
not therefore be a said to be a transferee 
without notice, and he must be taken to 
have purchased the machinery subject to 
the charge of the plaintiff. No fraud, mis- 
representation or gross neglect on the part 
of the plaintiff has been proved nor has it 
been shown that the plaintiff, by any act or 
conduct of his, had induced Ram Lal to. 
purchase the machinery which had pre» 
viously been mortgaged to him. The plain] 
tiff therefore is entitled to enforce his prior 
mortgage against the machinery. 

Tke appellant is, however, on firmer 
ground when he claims to stand in the 
shoes of the first mortgagee, Balwant Singh, 
whom he hag paid Rs, 1,400 under the 
decree passed on Mareb 7 1935. As has 
been stated above, the original owner, Jai- 
kishan Das, had mortgaged the machinery 
to Balwant Singh bya registered deed in 
June 1928, Subsequently, Makhan Singh 
purchased the machinery from Jaikishan- 
Das; it was subject to this mortgage; and 
later, when he creafed a second mortgage 
over the same machinery in favour of 
Bhagat Ram, plaintiff, ho concealed from 
him the fact of the prior mortgage to Bal- 
want Singh. The deed in favour of Balwant: 
Singh being registered, Bhagat Ram must 
be presumed to have notice of that mort: 
gage, and of the fact that Balwant Singh 
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had thé first charge on the property. To 
enforee this charge Balwant Singh brought 
a buit, which resulted in a compromise 
decree by which Balwant Singh reduced 
his claim to. Rs. 4,000 and agreed to receive 
it partly from Makhan Singh and partly 
from Ram Lal. In accordance with that 
arrangement, Ram Lal paid Rs. 1,400 to 
Balwant Singh in July 1935, This payment 
must, in the circumstances, be taken to 
have been made by Ram Lal in redemption 


of the mortgage in favour of Balwant Singh’ 


and, accordingly Ram Lal is subrogated to 
the rights of Balwant Singh tothe extent 
of Rs. 1,400. Mr. Shambhu Lal Puri for the 
plaintiff-respondent contended that as the 
decree based on the award did aot, in so 
many words, create a charge for the sum 
of Rs. 4,000 which Balwant Singh had 
agreed to accept on the machinery, his 
mortgage must be deemed to have extins 
guished by this decree and that at the time 
of the payment of Rs. 1,400 by Ram Lal 
three months later, the payment cannot be 
said to have been made in redemption of 
the prior mortge in favour of Balwant Singh, 
In my opinion, this contention is without 
force. As has been stated above, the morte 
gage in favour of Balwant Singh was alive 
at the time when he instituted the suit for 
recovery of the amount due on footof his 
mortgage, and it was in satisfaction of that 
charge that the arrangement had been arriv- 
ed at, by which he was paid in the manner 
stated above. In such acase in the absence 
of any evidence to the contrary, the pre- 
sumption is that by making this payment 
Ram Lal intended to keep Balwant Singh's 
charge alive to the extent of Rs. 1,400 and 
for that sum he must be held to be subro» 
gated for Balwant Singh: Gokal Das Gopal 
Das v. Puranmul Premsukh Das (1), 
Ghanaya v, Chajju Ram (2), and Bur Singh 
v, Hazara Singh (8). It must” there- 
fore be held that Ram Lal has the first 
charge for Rs, 1,400 on the machinery, etc., 
at Mandi Baha-ud-Din and this property 
shall be sold in execution of the plaintiff's 
decree subject to that charge. 

For the foregoing reasons, I would accept 
this appeal in part and, in modification of 
the decree of the lower Oourt, would order 
that the machinery in dispute and the 
kothris, etc., in Mandi Bana-ud-Din be 
sold in execution of the plaintiff's decree 
subject tothe appellant Ram Lal's charge, 
in the sum of Rs, 1,400 together with in- 


(1) 10 O 1053; 11 IA 126; 4 Sar. 543 (P O). 
(2) 38 P R 1894, 
(8) 3 L 99; 63 Ind. Oas, 760; AIR 1922 Lah. 275, 
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terest thereon at 6 per cent. per annum 
from July 18, 1935. Having regard to all the 
circumstances, and particularly in view of 
the fact that both Bhagat Ram and Ram Lal 
appear to have been cheated by Makhan 
Singh, we leave Bhagat Ram and Ram Lal 
to bear their own coste of this appeal. Tne 
crosseobjections by Hira Nand are without 
force, He isthe son of Ram Lal and is, 
admittedly, jont with him. He does not 
appear to have incurred any additional 
expense and therefore the lower Court, 
while dismissing the suit aginst him, was 
justified in not allowing him costs in that 
Oourt. The cross-objections must be dise 
missed, the parties being left to bear their 
own costs of these cross-objections in this 
Court, 


Abdul Rashid, J.—I agree. 
D. Appeal partly allowed. 





NAGPUR HIGH COURT 
Second Appeal No. 364 of 1335 
July 28, 1938 
Sronz, O, J, AND OLARKE, J. 
HUKUM OCHAND AND anotage-— 
APPELLANTS 
versus 
MOHAMMADJI AND anutane—Rasponpents 


Civil Procedure Cote (Act V of 1908), O. XX, r. 16 
—Suit for accounts—Preliminary, decree if essene 


tial. 

Though the general raleis that in suits for an 
account, a preliminary decree directing accounts 
to be taken should be passed befora passing a final 
decree, yet in cases where the facts are such either 
by admission or proof, as to afford a ready deci- 
sion, so that the taking of accounts will ba un- 
necessarily lengthening the proceedings, without any 
benefit to the parties, a final decrea may be passed, 
without any preliminary decree. 

{Oase-law relied on] 


S.A. from the appellate. decree of the 
Court of the District Judge, Hoshangabad, 
dated March 26, 1935. 

R. B. M. B, Kinkhede with Mr. M. R. 
Bobde, for the Appellants, 

Mr, J. Sen with Mr. B. L. Gupta, for the 
Respondents. 

Judgment, —This was a suit for rendi- 
tion of accounts filed by the respondent» 
plaintiff, who is a piece-goods merchant at 
Sohagpur, against the appellants-defen- 
dants, who conducta similar kind of bugj- 
ness at Hoshangabad. The plaintiff claimed 
that accounts should be taken on the 
dealings between the two shops on the basis 
that the defendants sold cortain goods 
belonging to him in the capacity of 
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commission agent. Out of the pleadings a 
large number of issues of fact arose, such 
as the relationship which subsisted between 
the parties, the rate of commission agreed 
upon, the value of the goods despatched 
by the plaintiff, the expenses of consign- 
ment, who sold the goods whether the plaine 
tiff or defendants, what wassold by them etc, 
ete, The Court proceeded to hear evidence 
on these issues, and, without passing any 
preliminary decree for accounts, came to 
the conclusion that a sum of Rs. 2,754-9.0 
was due to the plaintiff, to whom accords 
ingly he gave a decree for that amount, 
In the lower Appellate Court the trial Oourt’s 
findings of fact were challenged, and the 
learned District Judge confirmed them and 
dismissed the appeal. 

In second appeal, although as many as 
15 grounds have been set out in the memo- 
randum, the only question of law that arises 
and was argued is found in two, grounds 
Nos. 13 and 14: 

“13, In the circumstances of the case and on the 
lower Appellate Court’s own conclusions it was not 
competent to the lower Appellate Court to override 
the imperative provisions of O. XX, r.16 of the Oivil 
P. O. and dispense with the making of the prelimi- 
nary decree, 

14. The lower Appellate Court similarly failed to 
see that even on its own conclusions the defendants 
could not be held liable for payment of a definite 
sum without accounts being taken, and the course 
adopted by the lower Appellate Court was not only 
illegal but unjust.” 

That question can be cast intheform: Is 
it imperative, in view of the provisions of 
O. XX, r. 16 of the lst Schedule to the 
Civil P. O., this being a suit for accounts, 
that a preliminary decree should be passed ? 
The appellants contend that if this had 
been done most of the questions which have 
been decided by the Oourt would have 
arisen after the passing of the preliminary 
decree. Reliance was placed on the words 
in O. XX, r. 16, “the Court shall, before 
passing a final. decree, pass a preliminary 
decree” directing such account to be taken. 
It is said that the word “shall” shows that 
the rule is mandatory; Hurrinath Rai v. 
Krishna Kumar Bakshi (1) and Jai Krishna 
v. New Mofussil Co, (2). The same point was 
raised before the lower Appellate Oourt, 
and the learned District Judge has dise 
cussed it in para.6 of his judgment where 
relying upon Bharatchandra v. Kisanchan- 
dra (3) and Pandurang v. Gunwantrao (4), 


(1) 14 O 147; 13 I A123; 4Sar. 751; 10 Ind. Jur, 


(2) A IR 1926 Nag. 393; 95 Ind. Oas, 171. 
(3) 52 O 766; 901nd, Oas. 944; AI R1925 Oal, 


69, 
107) A IR 1928 Nag, 299; 109 Ind. Oas, 385. 
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he concludes that it is not necessary in 
this case to pass a preliminary sade We 
are of opinion that the learned Disgrict 
Judge is correct, although the cases which 
he has cited are not very apposite, Bharat- 
chandra v. Kisanchandra (3) is scarcely to 
the point at all, while Pandurang v. Gun- 
wantrao (4), is not of much assistance 
because the learned Additional Judicial 
Commissioner considered that the procedure 
of the Court in not passing a preliminary 
decree might have been wrong but that it 
did not matter when nobody had been pre- 
judiced. 

Taking first the plain wording of O. XX, 
T. 16, although the expression ‘‘shall pass a 
preliminary decree” is used, there are two 
clear qualifications to it: (1) the rule says: 
“Where it is necessary...,..that an account 
should be taken” and (2) that the Court is to 
direct “such account to be taken as it thinks 
fit.” Accordingly, where it is not necessary the 
Court need not pass a preliminary decree 
and the words “such account to be taken 
as it thinks fit? obviously mean that the 
Court need not crder any account to be 
taken unless it thinks fit, In Hurrinath 
Rai v. Krishna Kumar Bakshi (1) their 
Lordships of the Privy Council were careful 
to point out that they were not to be under- 
stood to be laying it down that a preliminary 
decree was to be passed in every suit for 
an account. In their own words at p. 158* ; 

“Their Lordships are not expressing an opinion 
that in a suit for account, it may not appear at the 
hearing that the issue is so simple and so clearly 
raised, and met by evidence, as to be ready for deci- 


sion at that time, But the general rule is the other 
way. 


In that case evidently the accounts were 
sufficiently complicated to make it desire 
able that: a preliminary decree should be 
passed. In Jat Krishna v. New Mofussil 
Co. (2), a preliminary decree was passed and 
the dispute was as to what matters should 
be considered by the Qourt before the 
passing of the preliminary decree and what 
matters should be considered after the pass- 
ing of the decree. The question as to whe- 
ther a preliminary decree was to be passedw 
in all suits for account never arose, The 
law is correctly stated, in our view, ira 
Pa apan Chetti v. Vellayappa Chett, 


“Though the generale rule is that in suits for aw 
account, a preliminary decree directing accounts t 
be taken should be passed before passing a fina 
decree, yet in cases where the facts are so simples 


(5) 53 M 475; 123 Ind. Oas. 7: Ind. Rul. (1930 
430; 32 LW 143; AI R1930 Mad, 721; 5 IN Sa 
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either by admission or proof, as to afford a ready 


decision, so that the taking of accounts will be 


unnecessarily lengthening the preceedings, without 
any benefit to the parties, a final decree may be 
passed, without any preliminary decree.” 

The question, therefore, resolves itself into 
this, whether the facts in the present case 
are so simple as not to require the passing 
of a preliminary decree, or whether they 
are too complicated for the Court to deal 
with without passing such a decree. It 
would be impossible to draw a hard and 
fast line between cases which are simple 
and cases which are complicated, In our 
opinion this is a case where it was not 
necessary to have a preliminary decree. 
The matters in controversy could be and 
were dealt with at one and the same time 
without injustice to anyone. The other 
matters which were at issue in the lower 
Courts do not, in our opinion, arise in second 
appeal being points of pure fact. ; 

‘The appeal accordingly fails and is dis- 
age with costs. Qounsel’s fee fixed at 

8. 20, 


De Appeal dismissed. 
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PRIVY COUNCIL : 
Appeal from the Allahabad High Court. 
July 8, 1940 
Viscount Mauaaam, Logn RUSSELL oF 
KiILLoweNn, Loro Wataat Sir Grores 
RANKIN AND Mr, M. R. JAYAKAR 
BISHUN DAYAL—APrELLANT 
versus 
KESHO PRASAD AND ANOTHER — 

= RESPONDENTS 

Civil Procedure Code (Act V of 1908), s 66— 
Claim to property not based on possession subsequent 
to auction-purchase—Suit held barred. 

Where in a suit the only case pleaded by the 
plaintiff was that he derived his right to half of 
the village from the auction-purchase having been 
made in part on behalf of his predecessor by the 
defendant and no case independent of this purchase 
and basing title upon subsequent possession was 
traceable : 
ae that the suit was barred under s. 66, Civil 


Mr. J. M. Parikh, for the Appellant. 
Sir Thomas Strangman, K. C, and Mr. W. 
Wallach, for the Respondents. 


Sir George Rankin—This appeal is 
brought by the plaintiff*from a decree dated 
August 11, 1936, of the High Oourt at 
Allahabad, waich affirmed the decision 
(June 30, 1932), of the Subordinate Judge at 
Banda dismissing the suit. The only ques- 
tion which now arises is as to the maintain- 
ability of the suit in view of s. 66 of the Oivil 


BISHUN DAYAL V, KESHO PRASAD (P C) 


677 
P. 0. :— 

“66—(1) No suit shall be maintained against any 
person claiming title under a purchase certified by 
the Court in such manner as may be prescribed on 
the ground that the purchase was made on behalf 
of the plaintiff or on behalf of someone through whom 
the plaintiff claims,” f 

“(2) Nothing in this section shall bar a suit to 
obtain a declaration that the name of any purchaser 
certified as aforesaid was inserted in the certificate 
fraudulently or without the consent of the real par- 
chaser, or interfere with the right of a third person 
to proceed against that property, though ostensibly 
gold tothe certified purchaser,on the ground that it 
is liableto satisfy a claim of such third person against 
the real owner," 


The plaint was filed on January 8, 1932, 
and the case made thereby was as follows, 
One Ram Dayal died in 1910 leaving as his 
heiress Mst. Ram Piari Kuer, his widow. On 
her death in 1922 the plaintiff succeeded to 
his property as reversioner according to the 
Hindu Law, The first defendant Kesho 
Prasad was nephew to Ram Dayal, and on 
July 20, 1907, ata Court sale at which the 
village of Mamsi Khard was sold in execu 
tion, he had bid therefor on behalf of 
himself, his brother Kedar Nath and Ram 
Dayal. The bid was accepted and the sale 
confirmed, but the sale certificate was made 
out in the solename of Kesho Prasad, and 
his name alone was recorded in the revanue 
record (khewat). The property was held by 
Ram Dayal and the defendants jointly, Ram 
Dayal and afterwards his widow receiving 
their share of the net profits from Kesho 
Prasad, who was himself the lambardar of 
the village, But after the death of the 
widow in 1922 the defendants etopped pay- 
ing any part of the profits and denied the 
right of the plaintiff. The relief prayed 
for by the plaint was a decree for joint 
possession of one-half of the village and 
mesne profits. This was on the footing that 
Ram Dayal had a one-half interest, the 
other half belonging to Kesho Prasad either 
alone or jointly with his brother Kedar 
Nath. 

The plaint contained other allegations 
directed to show that at the time of a pre" 
vious suit brought by the plaintiff in 1923 
against the defendants and others he did 
not know of the facts giving rise to his 
present claim. It contained an express 
averment that Ram Dayal was not joint with 
the defendants atthe time of his death and 
it is not now suggested that they were joint 
in 190 at the time of the execution sale, 


The learned trial Judge held that the 
purchase was made by Kesho Prasad solely 
on his own account and that neither the 
plaintiff nor Ram Dayal nor the widow were 
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ever in pcssession-of ahalf share. The High 
Court (Sulaiman, O. J. and Bajpai, J.) 
having pointed dut that Ram Dayal and 
Kesho Prasad were separate, and that the 
plaintifi’s claim as laid in the plaint was to 
rights alleged to have been acquired by 
the auction purchase of 1907, held that s, 66 
applied to the case and barred the suit. 
The learned Judges did not find it neces. 
sary to come to a finding on the questions of 
fact upon which the plaintiff had failed in 
the trial Court. They were careful in two 
parts of their joint judgment to make clear 
that the plaintiff's case was rested by him 
upon the auction purchase :— 

“There was, however no case put forward by the 
plaintiffin the plaint suggesting that subsequent to 
the auction purchase of 1907 either Ram Daya] or hig 
widow had by adverse possession for over 12 years 
acquired title to this property. The suit was not 
based on any such adverse title claimed independent- 


ly of the rights alleged to have been acquired by the 


auction purchase of 1907," 
* * * * 

“Had the plaintiff come into Court on the allegation 
that subsequent to the auction purchase of 1907 either 
Ram Dayal or after him his widow acquired title by 
adverse possession extending over 12 years, we would 
have certainly entertained the claim. It has been 
"laid down by their Lordships of the Privy Council in 
the case of Abdul Jalil Khan v. Obaidullah Khan 
(1), that s. 66 is not a bar to aclaim based on a title 
independent of the. auction purchase; but no such 
case was put forward in the plaint and none has been 
pressed before us in appeal.” 


On this appeal learned Counsel for the 
appellant has confined his argument to 
maintaining that the plaint if properly ins 
terpreted did raise a case based upon pos- 
session subsequent tothe auction purchase 
which pcssession had continued for suffie 
cient time to bar the rights of Kesho Prasad 
under Art. 142 or 144 of the Lim. Act and to 
extinguish his title under s. 28 thereof. Learn- 
ed Counsel did not dispute that s. 66 exclude 
ed any claim of the plaintiff based upon an 
averment that the auction purchase had been 
made by Kesho Prasad on account of Ram 
Dayal as well as on his own account. Their 
Lordships have therefore no occasion to dis- 
cuss the various points emerging from the 
careful study made in the High Court of 
the case law upon the section. It is suffi 
cient to say that their examination of the 
Plaint leads them to agree with the High 
Court in holding that the only case pleaded 
by the plaintiff was that Ram Dayal derived 
his right to half of the village from the 
auction purchase having been made in part 

(1) 56 I A 330; 120 Ind. Cas. 651; 51 A675; AIR 
1929 P O 228; 57 M LJ 177; 330 W N1061;6 O 
W N £37; (1929) ALJ 930; 30 L W 395; 500 LJ 


357; 31 Bom. L R 1393; (1929) MW N 734: Ind. Rul. 
(1930) P O11 (P 0). aa Reman 
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on his behalf by Kesho Prasad. No case 
independent of-his purchase and basing 
title upon subsequent possession is traceable 
in the memorandum of appeal to the High 
Court or in the grounds of appealto His 
Majesty. In these circumstances their Lord- 
ships will humbly advise His Majesty that 
this appeal should be dismissed. The ap- 
pellant must pay the costs of the first 
respondent, who alone has appeared to con- 
test the appeal, 
D. Appeal dismissed. 


Solicitors for the Appellant- :—Messrs, H. 
S. L. Polak & Co. 

Solicitors for the Respondents :—Messrs. 
T. L, Wilson & Co, 


CALCUTTA HIGH COURT 
Miscellaneous Gase No. 20 of 1940 
Marck 20, 1940 
HENDERSON AND KRUNDKAR, JJ. 
TRIDIBESH BASU PLAINTIFF AND ANOTHER, 
REOzIVg28—PHTITIONERS, 
versus 
JITENDRA KUMAR BASU AND ANOTAER 
—Dzrenpants—Opposits Party 

Contempt of Court—Partition suit—Appointment 
of Receiver—Defendant brother of plaintiff taking 
away certain sums from funds of family publishing 
business, in spite of protest from Receiver and 
warnings by Court—Defendant held, guilty of con- 
tempt of Court, | 

The plaintiff, instituted a partition suit in respect 
of his father’s estate, impleading his brother and 
his mother asdefendants. A Receiver wag appointed 
to receive all the moneys due to the estate and to 
pay off all the moneys due by the estate. The 
plaintiff's brother defendant No. 1 inspite of the 
protests from the Receiver and the plaintiff and 
previous warnings by the Court took away a certain 
amount from the funds of the family publishing busi- 


ness ; 
Held, that the defendant was guilty of contempt of 
Court. 


Facts.—The plaintiff, Tridibesh Basu, 
instituted a partition suit in respect of his: 
father’s estate, impleading his brother and 
his mother as defendants. The learned Sub- 
Judge, in whose Court the suit was pending, 
appointed the two brothers, viz., plaintiff and 
defendant No. 1, as joint receivers to the 
estate and also joint publishers of the cer- 
tain books, of which their father was the 
author and which formed the most material 
portion of the estate. As the joint receiver- 
ehip did not work smoothly, one Mr. Nag, 
Bar-at-law, was appointed receiver, and all 
moneys due to the estate were directed to 
be received by him and similarly all moneys 
due by the estate were directed to be paid . 
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out by him, and further the parties were 
directed not to appropriate any money 
coming into their hands without first hand- 
ing it over to the receiver. It so happened 
however that defendant No. 1, on several 
occasions, cameinto the office of the publish- 
ing business and took money from the funds, 
not only without the permission of the 
Court, but without so much as informing the 
receiver. These incidents were reported to 
the Court, who passed orders for tho refund 
of the: amounts, sometimes in a lump and 
sometimes by instalments, and several times 
threatened to institute civil and criminal 
proceedings against him, but, nothing of 
that sort was ever done. Ultimately, it 
Seems he came to be under the impression 
that the threats, of the learned Sub-Judge 
were only empty threats, and one day in 
January 1939 he came to the office of the 
publishing business and took away from 
-its funds the sum of Rs. 500 in spite of 
the protests of the receiver and the plaintiff 
both of whom were present there at that 
time. On this the plaintiff moved the High 
Court, the receiver joining him as co- 
petitioner, with the sanction of the learned 
Sub-Judge. 

Messrs Bimala Charan Deb and Tarakes- 
war Nath Mitra, for the Petitioners. 

Dr, S. C. Chaudhuri and Mr. Ram Narain 
Deb, for Opposity Party No. 1. 

Order.—We direct that the opposite 
party Jitendra Kumar Basu do undergo 
simple imprisonment for a term of one 
month. He must execute a personal recog- 
nizance bond to the satisfaction of the Ree 
gistrar, appellate side of this Court to ap- 
pear and surrender before the lower Oourt 
on April 1, 1940. 


8. Order accordingly. 


TE 


ALLAHABAD HIGH COURT 
Civil Revision Application No, 449 of 
193 


7 
November 30, 1939 
BENNET AND VERMA, JJ. 
SARDAR SINGH—JUDGMENT-DEBTOR — 
APPLICANT 
versus 
CHHOTEY LAL—Dkrogrsz-Hotper— 
Oprostfz Party 
U. P. District Boards Act (X of 1922), s. 35-C— 
Decree under s. 35-C, by Special Officer—Order in 
execution of that decree by Collector—No revision 
from that order under s. 253, Agra Tenancy Act 
(TII of 1926), lies to High Court. 
Where the decree is passed by a Special Officer 
in his capacity of a persona designata by the Local 
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Govt. under s. 35-0, U.. P, District Boards Act no 
appeal would lie from his decree to the Court of 
the District Judge. Therefore, under the provision 
of s. 248, sub-s. (3) an appeal cannot lie to the Court 
of the District Judge from the order in execution 
of that decrees passed by the Collector, And as no 
appeal lay to the District Judge from the order on 
the execution application, therefore, no revision lies 
under s. 253, Agra Ten. Act to the High Court. 


O. R, App. against an order of the Assis- 
tant Oollector, First Olass, Moradabad, 
dated August 2, 1937. 

Mr, Shabd Saran, for the Applicant. 

Mr. Gopi Nath Kuuzru, for the Opposite 
Party. 


Bennet, J.—This is a civil revision by 
Rai Bahadur Kr. Sardar Singh judgmente 
debtor against Rai Bahadur B. Chhotey 
Lal decree-holder. Ths facts of this case 
have been set outin our orderin F. A. F. 
O. No, 167 of 1937 Sardar Singh v. 
Chhotey Lal 183 Ind. Oas. 314 (1), bet- 
ween the same parties. Mr. Hamilton as 
a special officer designated by the Local 
Govt. under s. 35-C of the U. P. District 
Boards Act of 1922 made a decres awarding 
the decree-holder opposite party Rs 4,007-12-0 
This decreas was sent to the Collector of 
Moradabad and he transferred it to an 
Assistant Collector. Before the Assistant 
OCollector certain objections were taken to 
the execution of the decree, It was con- 
tested that the application was a nullity and 
that the Court had no power fo entertain 
it. The Assistant Collector held that he had 
no power to go behind the decree passed 
by a Tribunal appointed by the Govi. and 
he ordered that execution proceedings should 
proceed. Objection is taken that no civil 
revision lies to this Court. Learned Counsel 
for the applicant relied on s. 253, Agra. 
Ten. Act, (Act III of 1926), This section 
provides: 

“The High Court may call for the record of any 
suit or application which has been decided by sny 
Subordinate Revenue Court and in which an appeal 
lies to the District Jugde and in which no appeal 


lies to the High Court and if such Subordinate 
Revenue Court appears, eto,” if 

It will be seen that one of the conditions 
for a revision to lie tothe High Oourt is 
that an appeal must He to the District 
Judge from the suit or application decided 
by the Subordinate Revenue Oourt. In 
B. 248, sub-s. (3), Ten, Act, it is provided: 

“An appeal shall lie from the following orders of 
an Assistant Collector of the first class or of a Col- 
lector, namely, orders mentioned in ss. 47 and 104 
and in O XLIII, r. 1, Civil P. O., 1908. Such appeal 
shall lie to the Court, if any, having jurisdiction 
under s, 242 of this Act to hear an appeal from the 

(1) 188 Ind, Cas. 314; A I R 1940 All, 193; (1940) A 
LJ 42;12 RA592;1 LR (1940) All. 178, ` 
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decree in the suit, or in “the case of application for 
execution, the Court-having jurisdiction to hear an 
appeal from the decreé'which is being executed.” 

This provision shows that the appeal will 
lie to the District Judge if the District 
Judge had jurisdiction to hear an appeal 
from the decree which is being executed, 
In the present case the decree was passed 
by Mr. Hamilton in his capacity of a per- 
sona designata by the Local Govt. under 
.&. 39:0, District Boards Act. No appeal 
would lie from his decree to the Court of the 
District Judge. Therefore, under the pro» 
Vision quoted in s. 248, aub-s, (3) an appeal 
cannot lie to the Court of the District Judge 
from the order in execution of ttat decree 
passed by the Assistant Ovllector. We there- 
fore return to s. 253, Ten, Act. and we find 
that as no appeal lay tothe District Judge 
from the order in this application therefore 
no revision lies under s. 253 to the High 
Court, Some reference was made to the 
provisions of s, 242, Ten. Act, but that deals 
with appeals from original decrees and an 
appeal from the decree of an Assistant Ool» 
lector of the first class to the District 
Judge, Now, the decree in question was 
not passed by an Assistant Collector and 
therefore s. 242 does nct apply. We hold 
that no revision lies tothe High Ccurt and 
we dismiss this application in revision with 
costs. 

D, Application dismissed, 





RANGOON RIGH COURT 
Letters Patent Appeal No. 8 of 1939 
November 20, 1939 

ROBERTS, C. J. AND DUNKELY, J. 
JAGADISH MISHR A— APPELLANT 
VETSUS 
SAW EU BOK E— REEPONDENT 

Civil Procedure Code (Act V of 1908), O. XXI, 
7. 2—Decree transferred for execution to another 
Courti—Judgment-debtar, 4f can apply to transferee 
Court for cerrification of satisfaction—Jurisdiction 
of such Court to record satisfaction. 

hen a decree has been transferred for execution 

and execution has been taken out in the transferee 
Court, the judgment-debtor may make an applica- 
tion to that Oourt for the certification ofa satis- 
faction of the decree and such transferee Court has 
jurisdiction to record such satisfaction. . 

L. P. A, from the judgment of Mr. Justice 
Baguley, inS. A No. 874 of 1938, dated 
March 28, 1939. 

Dr, Rauf, for the Appellaat. 

Mr. Darwood, for the Respondent. 


JUDGMENT IN SECOND APPEAL 


Baguley, J.—The point that arises in 
this case is exceedingly simple, but so 
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far as I am aware there is no authorized 
report dealing with it, and only in one. 
ease among the unauthorized. reports has 
a similar state of affairs been dealt with. 
The appellant got a decree executable 
against the respondent in the Court of 
Small Causes, Rangoon; it was also execu 
table against others. To execute it against 
the respondent, who lives in Moulmein, 
on January 10, 1938 he applied to the 
Court for transfer of the decree to the 
Sub-Divisional Court of Moulmein. On 
January 17, a copy of the decree with the 
usual certificate of non-satisfaction - was 
sent to the Moulmein Sub-Divisional Court, 
and on January 27, an application was 
made for execution. On February 2, 1938 
the respondent filed what he calls a written 
statement alleging that the decree,so far 
as he was concerned, had been seitled 
with the appellant on December 15, 1937, 
This application was accepted by the learned 
Sub-Divisional Judge, and in the end he 
held, as a matter of fact, that the decree 
had been adjusted so far as respondent 
was concerned, The appellant appealed 
against this order to the District Judge 
and the appeal was dismissed. He now 
files a second appeal to this Court, and 
the only ground which has been argued is 
that the Sub-Divisional Judge had no 
jurisdiction to deal with the matter at all. 
If the Sub-Divisional Judge has jurisdiction 
he was entitled to go intothe question in 
the way in which he did, vide Maung Tin Vv. 
Ma Mi (1). The application to certify 
adjustment was made within 90 days of 
the date on which it was alleged the 
adjustment had been reached. The decision 
of the lower Appellate Court cannot be 
questioned with regard to the facts, so I 
have only got to decide whether the Sub- 
Divisional Judge had authority to deal 
with the question of adjustment or whether 
he should have referred the respondent 
totke Small Cause Court Rangoon, being 
the Court which passed the decree, 
Certification of adjustment out of Court 
is governed by O. XXI,r. 2, and under 
that rule the adjustment must be certified 
“by the Court whose duty it is to execute 
the decree.” The difficulity arises from 
the fact that on the date of the alleged 
adjustment namely Dacember 15, 1937, the 
only Oourt which had power. to execute 
the decree was the Small Oause Court, 
Rangoon, whereas, on the date on which 
the application was made for recording 


go? 5 R833; 170 Ind. Oas. 123; A Í R 1928 Rang. 
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the adjustment the ‘Sub-Divisional Court 
of Moulmein was under a duty to execute 
the detree because a copy of the decree 
had‘*been sent to it by the Small Cause 
Court, Rangoon. Execution proceedings 
had been started and under s. 42, Civil 
P. O., the Sub-Divisional Court of Molumein 
had the same powers of executing the 
decree as if it had passed it itself. At 
first sight, [ must say that [was strongly 
of the opinion that the Small Cause Court, 
Rangoon, was the only Oourt which had 
jurisdiction to deal with this matter. The 
adjustment having taken place or being 
alleged to have taken place on December 
15, would take effect from that date. From 
that date, the decree had been fully 
satisfied so far as the respondent was 
concerned, and for the Sub-Divisional Court 
to hold that the decree had been satisfied 
as from December 15, looked to me like 
being equivalent to questioning the certi- 
ficate of not-satisfaction dated January 17, 
which the Small Cause Court, Rangoon, 
had sent to it. Itis settled law that 
the Sub-Divisionel Court, Moulmein, could 
not bave questioned the decree sent to it, 
vide S. A. Nathan v, S. R. Samson (2), and it 
seems to me that the certificate of non- 
satisfaction must be regarded as clothed 
with the same sanctity, if the adjustment 
were alleged to have taken place after 
January 17, it seems to be clearly one 
which should be investigated by the Sub- 
Divisional Court because if it found that 
the decree had been adjusted as from that 
date, such finding would in no way run 
counter to the certificate of non-satisfaction. 
On referring, however, to the certificate of 
non‘satisfaction, I note that it in no way 
states that the decree is still executable in 
full. The actual wording is: 

“Oertified that no satisfaction of the decree of 
Khis Court in Civil Regular Suit No. 1955 of 1936, 
a copy of which is hereunto attached, has been 
obtained by execution within the jurisdiction of 
this Court.” 

It will be seen, therefore, that all that 
is certified is that there has been no 
satisfaction by execution within the juris- 
diction of the Small Cause Court; so, for 
the Sub-Divisional Court to find that the 
decree was adjusted as from December 15, 
in no way runs counter to the certificate 
vf nonesatisfaction, Turning again to 
3. XXI, r. 2, this requires that the applica- 
sion to record satisfaction must be made 
0 the Oourt “whose duty it is to execute 
t” and giving the words their ordinary 

(2)9 R 480; 135 Ind. Cas. 65; A IR 1931 Rang 
‘933 Ind. Rul. (1932) Rang. 17 (Œ B) 
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meaning that must mean “whose duty it 
is at the time the application was made 
to execute the decree.” At the time the 
application was made it was the duty of 
the Sub-Divisional Court to execute the 
decree, and, therefore, in my opinion, 
that was the Court which had power to 
deal with the question of whether an 
adjustment had or had not been made, 
Prima facie it had the power to deal 
with it, and this power could be exercised 
without in any way questioning the decree 
or the certificate of non-satisfaction sent to 
it by the Small Oause Court. This is 
enough to dispose of the case. The appeal 
is dismissed with costs: Advocate's fee three 
gold mohurs, 


JUDGMENT IN LETTERS Patent APPEAL 

Dunkley, J.—The short point of law 
arising in this Letters Patent appeal is 
whether, when a decree has been trans- 
ferred for execution and execution has 
been taken out in the transferee Court, 
the judgment-debtor may make an appli- 
cation to that Court for the certification of 
a satisfaction of the decree and whether 
such transferee Court has jurisdiction to 
record such satisfaction. As my learned 
brother Baguley has pointed out in the 
judgment from which he gave a certificate 
for the present appeal, there is nohing in 
the certificate of non-satisfaction, which 
ia sent by the-Court which passed the 
decree to the Court to which the decree 
is transferred for execution, to prevent the 
latter Court from making the necessary 
inquiry upon the judgment+debtor's petition 
and recording satisfaction of the decree, 
if it finds as a fact that the decree has 
been satisfied, because the certificate of 
non-satisfaction is to the effect that no 
satisfaction has been obtained by execution 
within the jurisdiction of the Oourt which 
passed the decree andis nota certificate 
that satisfaction has not been obtained in 
any other way. 


The provisions of r, 2 of O. XXI, Oivil P. 
O., which is therule under which satisfaction 
has to be recorded, appear to be perfectly 
plain on this point. In this order a clear 
distinction is made between the Oourt which. 
passed the decree and the Court whose duty it 
is to execute the decree, for r. 1, cl. (a) 
refers to the Court whose duty it is to 
execute the decree, andr. 1, cl. (c) refers. 
to the Oourt which made the decree, and 
these two clauses of thisrule give differ- 
ent jurisdictions to the executing Oourt 
and to the Court which made the decree.. 
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Under sub-r, (2) of r. 2, it is directed 
that the judgment-debtor may also inform 
the Court of a payment or adjustment 
and apply to the Court toissue a notice 
to the decree-holder to show cause why 
the satisfaction or adjustment should not 
be recorded, and that the Court may, after 
such inquiry as is necessary, record the 
Satisfaction or adjustment of the decree 
if it finds that the same has been made. 
In construing the expression ‘the Court,” 
as used in this sub-rule, obviously refer- 
ence must be made to sub-r. (1! of the same 
Tule, and sub-r, (1) says that the Court is 
the Court whose duty it isto execute the 
‘decree, 

Dr. Rauf, for the appellant, has argued 
that this expression must mean “the Court 
whcse duty it was to execute the decree 
at the time when the satisfaction was 
made,” but this is not the plain and natural 
meaning of this expression, because if and 
when the judgment-debtor makes an 
application under sub-r. (2) the Court 
whose duty it is to execute the decree is 
the Oovrt whose duty itis to execute the 


decree at the time when the application is’ 


made. Therefore it is, in my opinion, open 
to the judgment-debtor to make an appli- 
cation to that Court, which is the transferee 
Court, The transferee Court also has 
Jurisdiction to record the satisfaction, if 
it finds after due inquiry that the satis- 
faction has been made. Therefore this 
appeal fails and is dismissed with costs, 
Advocate'’s fees three gold mohurs, 


Roberts, C. J.—I agree. 
8. Appeal dismissed. 


LAHORE HIGH COURT 
First Appeal No. 12 of 1939 
December 5, 1939 
Ycuna, ©, J. AND TEK Onanp, J. 
Smt. SHIV DEVI AND 0OTHERg— 
DEFENDANTƏ— À PPELLANTs 
versus 


NAUHARIA RAM, Puratntier 

AND ANOTHER — DEFENDANT— RESPONDENTS 

Succession Act (XXXIX of 1925), s. 105—"“ Lapse ” 
—What testator must do to prevent legacy from 
lapsing. 

A testator may prevent a legacy from lapsing, but 
in order to do that, he must do two things: he 
must in clear words exclude lapse; and he must 
clearly indicate who is to take in case the legatee 
should die in his lifetime. Browne v. Hope (1), re- 
lied on. 

Where a testator has left his estate to his wife and 
three daughters in four equal shares but the wife dies in 
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the lifetime of the testator and there is no indication 
in the will as to who was to take in case a legatee 
shouldjdie in his lifetime, the bequest to the wife lapses 
aud passes onto his son whom he wanted to exclude 
altogether. s 


F. A. from a decreeof the Sub-Judge, First 
Class, Lahore, dated November 29, 1938. 

Messrs. J. G. Sethi and M. L, Sethi, for 
the Appellants, 

Messrs. Khushi Ram Khanna, Mehr Chand 
Mahajan and Hem Raj Mahajan, for 
the Respondents Nos. 2 and 1, respectively, 

Young, C. J.—This is a first appeal from 
the decree granted by the learned Subordi- 
nate Judge, First Class, at Lahore. Nauhria 
Ram obtained a decree against Mela Ram. 
A Bhop and a house alleged to belong to 
Mela Ram were attached in execution of 
the decree. Three sisters of Mela Ram 
lodged an objection and were successful, 
Nauhria Ram, decree-holder, therefore 
brongbt this suit for a declaration under 
0, XXI, r, 63, Civil P., O., that Mela Ram, 
defendant, was the ownerof the shop and 
house and that they were liable to attach- 
ment, The defendants pleaded that the 
shop and house belonged to their father 
Amar Nath and that he had made a will 
leaving the property to them. They fur- 
ther pleaded that there was a partition bete 
ween the defendant Mela Ram and his father 
and that in the partition the shop and house 
fell to the share of their father. Various 
issues were framed and the learned Judge 
came to the conclusion that the will was 
valid, that there had been a partition but 
that on the interpretation of the will only 
three-fourths of the estate passed to the ' 
daughters and one-fourth of the estate which 
has been left to the wife of the testator 
but who pre-deceased him lapsed and there- 
fore fell into residue and Mela Ram was the 
owner of this one-fourth of the estate. In 
appeal here only one question has been ar- 
gued and that is the question of the con- 
struction of the will. The important portions 
of the will are as follows : ; 

“After my death, my wife Mst. Goman and my 
daughters, Shib Devi, widow of Dr. Devi Das, Bibi | 
Ramon, wife of Rikhi Ram, and Bibi Kango, wife of ' 
Panna Lal, shall be treated as owners of the entire 
property Lleave, It is stipulated that my aforesaid 
wife shall during her lifetime herself realize the en- 
tire rent or income of the entire property left by me, 
and spend it as she likes, but that after her death * 
my aforesaid daughters shall bring my property of 
every description into their use and occupation as 
owners and possessors in equal shares... ......0 
wife and daughters shall, like myself, be compe- 
tent to alienate the property left by mein any 
way.” . 

Tt appears to us aftera careful considera 
tion of this document and after hearing | 
Counsel that the only true construction of the | 
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will is that the testator left his estate to his 
wife gnd three daughters in equal shares, 
that is each would possess a quarter of his 
estate on his death, but that during the life- 
time of the wife she would have the usufruct 
of the whole estate and it would be only 
after the wife's death that the three daugh- 
ters would get the full benefit of the estate. 
The last words quoted clearly show that the 
testator did actually bequeath to his wife 
ownership of one-fourth of the estate, The 
wife having died in the lifetime of the tes- 
tator, it is clear that this legacy would lapse. 
Section 105, Succession Act, is as follows: 

“If the legatee does not survive the testator the 
legacy cannot take effect but shall lapse and form 
part of the residue of the testator’s property unless 
it appears by the will that the testator intended that 
it should goto some other person.” A 

The whole point in this caseis the last 
words of the sentence “unless it appears by 
the will that the testator intended that it 
should go to some other person.” The mean- 
ing of the term “lapse” has been dealt with 
in Browne v. Hope, (1). There the Vice- 
Ohancellor said thus: 

“It is, I think, quite clear that a testator may 
prevent a legacy from lapsing; but the authorities 
show that in order to do that, he must do two things 
he must in clear words exclude lapse; and he must 
clearly indicate who is to take in case the legatee 
should die in his lifetime.” 

It is pérfectly clear in the will which we 
have to construe that there is no clear exe 
clusion. The testator obviously never cone 
templated the death of either his wife or any 
of his three daughters in his lifetime. He 
had ccntemplated his own death and that 
was all. Equally, there is no indication as to 
who was to take in case a legatee should 
die in his lifetime. It is clear therefore that 
the bequest tothe wife lapses. While it is 
perfectly clear that the testator did every- 
thing he could to exclude his son Mela Ram 
from his will he has, through events over 
which he had no control, not been able to 
exclude Mela Ram to the extent of one- 
fourth of his estate. The decision of the 
lower Court in this connection is, in our opi- 
nion, correct on the proper construction of 
the will, and this appeal is dismissed with 
costes. 


8, Appeal dismissed. 


4) (1872) 14 Eq. 343; 41 L J Oh. 475; 27 L T 688; 
20 W R667. 
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RANGOON HIGH COURT 
Letters Patent Appeal No, 11 of 1939 
November 29, 1939 
RoBERTS, O. J. AND DUNKLEY, J. 

U KELATHA—APPELIANT 

versus 
U PANNAWA—RESPONDENT. 

Registration Act (XVI of 1908), 5. 17 (1) (e)—Award 
declaring right in kyaung and ita site of value of over 
Rs. 100 must be registered—Award—Suit to enforce— 
Award still requires registration. i | , 

Per Letters Patent :—An award declaring right in 
kyaung and its site having value of more than 
Rs. 100 requires registration, It is inadmissible in 
evidença if not registered and a suit based on it must 
ail 

Per Wright, J.—It is not correct to say that in a 
suit brought for the enforcement of an award there is 
no need for an award to be registered. 183 Ind, Cas, 
343(1), referred to. 


L. P. A. from the judgment of Mr. Justice 
Wright, in S.A. No. 49 0f1939, dated July 
12, 1939. 


Mr. K,C. Sanyal, for the Appellant, 
Mr. E. Maung, for the Respondent. 


JUDGMENT IN SECOND APPEAL 

Wright, J.—The parties are pongyis 
who are litigating withregard to the posses- 
sion of a kyaung and its site. U Kelatha 
brought a suit sgainst U Pannawa based on 
his title to the suit property and also, 
apparently, based on an award concerning 
the property, given in his favour by the 
Thudhamma Sayadaws. The learned Sub- 
Divisional Judge was of the opinion that 
the award was inadmissible in evidence 
because it had not been registered. but con- 
sidered that the plaintiff had made out a 
satisfactory title to the property and he 
therefore decreed the suit, U Pannawa 
went on appeal to the District Court and 
the learned District Judge came to the cone 
clusion that the award did not require regis» 
tration, thatit was admissible in evidence, 
and that the plaintiff stould succeed on 
the award and therefore he dismissed the 
appeal. U Pannawacomes to this Court in 
second appeal. On his behalf it is urged 
that there was no valid submission to 
arbitration, that the suit should not have 
been dealt with asoneto enforce an award, 
that the plaintiff had not established his 
right to possession of the property, and 
that the documents on which the plaintiff 
relied were inadmissible, not having been 
registered, 

It is now conceded before me on behalf 
of the respondent that U Kelatha did not 
make out his title to possess this kyaung 
and site satisfactorily, except upon the 
basis of the award. It is however contended 
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` cn behalf of the respondent that there was 
a valid reference to arbitration and an 
award which binds the parties was duly 
passed by the Thudhamma Sayadaws. Mr. 
Chan Htoon, on behalf of the respondent, 
says that the award does not require regis- 
tration and is admissible in evidence. It 
seems Clear from the issues and the evidence 
that this suit could not be decreed on the 
award without a remand and further evi- 
dence, because the parties have not hada 
proper opportunity of producing evidence 
with regard to the question whether there 
was a valid reference to arbitration. It is 
however urged before me on behalf of the 
appellant that the award is clearly inad- 
missible in evidence and that the appeal 
sbould be allowed and the suit dismissed on 
this ground, coupled with Mr. Chan Htoon’s 
admission that his client has not established 
his right to the possession of this property 
apart from the award. Hence itis necese 
sary for me to determine whether this 
award requires registration. 

Prima facie an award of this kind, if it 
deals with property valued at Rs, 100 or 
more, requires registration, vide 8. 17 (1) (b). 
Regis. Act and s. 10, T. P. (Amendment) 
Supplementary Act, 1929. Mr. Chan Htcon, 
on behalf of the respondent, takes three 
points on which he states that this award 
does not require registration. In the first 
place, he says that the kyaung and site are 
not of a value of Rs. 100 or upwards. In the 
second place, he contends that the award 
does not “create, declare, assign, limit or 
extinguish” any right, title or interest in 
immovable property. In the third place, 
he argues that in a suit brought for the 
enforcement of an award there is no need 
for an award to be registered. I think that 
the second and third points are easily dis- 
posed of. With regard to the second pint 
it must be remembered that the plaintif 
is out of possession of this property and 
has admittedly no right to possess it apart 
from the right which he claims under this 
award; hence, if this award does not create 
or declare his right it is of no use to him 
and he will not be able to get possession 
of the kyaung by virtue of it. 

With regard to the third point Mr. Chan 
Htoon has not been able to cite any sutho- 
rity in support of his view, which strikes 
me as: being a noval one. In a recently 
decided case, namely, the case in Maung 
Alay v. U. Ge,(1) a Full Bench of this 
Oourt laid down that all the rules regarding 

(1) AIR 1939 Rang. 300; 183 Ind. Oas, 343; 1939 
Rang. 280; 12 R Rang. 71 (F B). 
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arbitration, subject to the proviso contain» 
ed in s. 89, Civil P. O., are contained in 
Sch. II, Civil P. O. In view of this decisjon 
it is difficult for me to accept Mr. Ohan 
Htoon's unsupported contention that quite 
different principles apply where a suit is 
brought on an award as compared with an 
application which is made to enforce an 
award. It is ststed before me by both sides 
that there is no reported authority with 
regard to the value to be attached to reli- 
gious properties under a. 17 (1) (b), Burma 
Regis. Act. Mr, Chan Htoon, on behalf of 
the respondent, contends that the same 
principles as have been applied under the 
Court Fees Act should be followed in this 
case, and he draws attention to the cases in 
U Pyinnya v. U Dipa, (2) and. Rajagopala 
Naidu v. Ramasubramania Ayyar, (3) The 
position is well-settled with regard to the 
court-fees payable in suits relating to ree 
ligious property, but it seems to me that 
similar principles are not applicable when 
the Regis, Act is in point. Therais a spe- 
cial provision in the Court Fees Act for 
suits “where it is not possible to estimate 
at a money-value the subject-matter in dis- 
pute”, vide Sch. IH, Art. 17 (vi). There is 
nothing at all similar to this in the Regis, 
Act. Section 17 (1) (b), Regis. Act is as 
follows: 

“Other non-testamentary instraments which pur- 
port or operate to create, declare, assign, limit or 
extinguish, whether in present or in future, any 
right, title or interest, whether vested or contin- 


gent of the value of one hundred rupees and up- 
wards, to or in immovable property”. 


It is not contended that the property in 
suit has no value. It is only contended that 
it has no market value and that it is not 
possible to assess its value. I am prepared to 
agree that the property in suit has no mar- 
ket value, in so far as it is not property 
which can be offered for sale in the ordi» 
nary way, but it seems to me that this 
kyaung and the site must have a value. The 
land is not valueless and the kyaung must 
have costa good deal of money to erect. 
Moreover, the plaintiff is fighting strenu- 
ously to get possession ofthis property and 
it seems that he would be unlikely to do 
this if it was ofno value. The plaintiff has 
himself, in his plaint valued this property 


‘for the purpose of jurisdiction at Rs. 3,000. 


As he has valued it “for that purpose at 
Rs. 3,000, it seems to me difficult for Mr. 
Ohan Htoon to contend now that the proper» 

(2) 7 R 245; 118 Ind. Oas. 609; A I R 1929 Rang, 3723 
Ind. Rul. (1929) Rang. 257 (E B). 

(3) 46 M 782; 74 Ind. Oas. 198; A IR 1924 Mad. 19; 
45M LJ 274; (1923) M W N 550; 18 L W 326; 33 ML 
T 21 (F B). 
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ty is not worth as “much as Rs, 100, Iam 
therefore of the opinion that the suit pro- 
petty must be deemed to have a value of 
Rs. 3,000 for the purpose of s. 17, Regis. 
Act. It follows that this award requires re- 
gistration and as it has not been registered 
it is inadmissible in evidence and cannot be 
made the basis ofthe plaintiff's case. Hence 
the plaintiff's suit must fail, I allow this 
appeal with costs and dismiss the suit with 
costs throughout. 


JUDGMENT IN LETTERS PATENT APPEAL 


Roberts, C. J.—This appeal must plainly 
be dismissed. The suit was based upon an 
award in respect of disputes which arose 
between different monks in a kyaungdaik, 
and Mr. Sanyal has, quite wisely and pro- 
perly, admitted that if he is unable to 
succeed upon the award then his client, the 
plaintiff-appellant, must fail. .And if was 
objected that the award by which he sought 
to prove his case was inadmissible in evie 
dence because it was not registered. The 
sole point therefore is: does it require regis. 
tration? Under s. 17 (1) (e) Regis. Act, 
non-testamentary instruments transferring 
or assigning any decree or order of a Oourt 
or any award must be registered, provid- 
ed, first, that they purport to declare some 
interest or right—and a number of alterna- 
tive phrases are provided in this part of 
the section—and, secondly, that the right 
is of the value of one hundred rupees and 
upwards to or in immovable property. 
Looking at the award, Mr. Sanyal has been 
unable to contend, in face of the clear 
language employed, that it does not purport 
to declare any interest. It says in the most 
distinct terms that the kyaung and the 
garubhan and lahubhan properties therein 
shall be taken charge of, looked after and 
occupied by the appellant. 

The only remaining question therefore 
is what the value of this kyaung was. And 
it was pleaded by the plaintiff-appellant 
himself in his plaint that the value of the 
said kyaungdaik, precincts and site, was 
Rs. 3,000 at the current market price. 
When the plaintiff came to give evidence 
he repeated in his evidence. “The kyaung 


in suit is worth about Rs. 3,000". It is. 


indeed difficult to see how he can retire 
from this position now. It is plain that the 
suit has been regarded as of importance, 
A reference has been made to the learned 
Sayadaws. Thereis evidence that there 
are three buildings at least in the kyaung- 
daik and it cannot be said that there are 
no facts from which -the learned Judge 
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might legitimately infer that the value of 
the site of the monastery and the build= 
ings thereon exceeded the comparatively 
trivial sum of Rs. 100, Having arrived at 
this conclusion, it is clear that he was 
right in saying that the award, which had 
not been registered pursuant to the Act. 
was inadmissible as evidence and that the 
the plaintiff must therefora fail in the 
suit which he brought upon it. Accord- 
ingly,asI say, this appeal must be dis» 
missed, No, order as to costs, 


Dunkle, J. I agree. 
5. Appeal dismissed. 


OUDH CHIEF COURT 
Miscellaneous Appeal No, 41 of 1938 
August 23, 1940 
Yorks, J, 

BIOHOHA SINGH AND ANOTHER — 
APPELLANT 
versus 
HIRA LAL AND 0OTGERS— RESPONDENTS 

U. P, Encumbered Estates Act (XXV of 1934), as. 9 
(4) (5), 14—Some members only of joint Hindu family 
applying under s,4—Shares of other members not 
applying cannot be adjudicated. — 

To proceedings on an application under s., 4, U. P. 
Encum. Estates Act by some members only of a 
joint Hindu family, s. 9 (4) only applies and not 
s,9(5). Insuch proceedings the share of the debts 
due from the applicants only and not the share of the 
other members who have not applied can be adjudi- 
cated, that is, examined and determined under s, 14. 


Misc, A. against an order of the Special 
Judge of ist Grade, Hardoi, dated January 
7, 1938. 


Messrs. Mangi Lal absent and S.C. Das, 
for the Appellants. 


Messrs. Sunder Lal Gupta and HA. H. 
Zaidi, for the Respondents. 


Judgment.—This isa miscellaneous ap- 
peal under g. 45 of the Encum, Estates Act 
from an order of the Special Judge, lst 
Grade, Hardoi. By this order in appeal the 
learned Special Judge did three things. 

(1} He permitted, at the instance of the 
applicants under the Encum. Estates Act, 
the present appellants an amendment of 
their written statement under s. 8 (2). He 
held on a pointraised on behalf of the cre- 
ditors that the share of the applicants only, 
and not the shares of the, non-applicants, 
other members that is of the same joint 
family with the applicants, in these debts 
and the property affected by them, is to be 
dealt with in these proceedings, and riot the 
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entire debts in question which are admitted 
by the applicants to be due by this joint 
family. ` 

For this view he relied upon 8. 9 (4) 
of the Encum. Estates Act and he pointed 
out that the only provision which might 
permit what was asked for by the applicants 
was subeg, (5) of the s. 9 which was not ape 
plicable. 

(3) Be overruled an objection of the 
creditors in regard to the pecuniary juris- 
diction and held that the entire revenue on 
the entire joint family property would de- 
termine the pecuniary jurisdiction. 

The first and third points decided in this 
order are no longer in issue but the present 
appeal has been filed in regard to the second 
point, andit is contended in ground No. 2 
of the Grounds of Appeal that the learned 


. Special Judge has erred in holding that the 


< 


debts due from the appellants alone and not 
the share of the debts due from the other 
members of the family can be “adjudged” 
in the proceedings. Grounds Nos. 3 and 4 
also refer to this question of adjudication. 
The relationship between the applicants 
and the other members of the joint family 
appears from the following ehort pedigree, 


Gajraj ore 





| | 
Bachcha poen Ohhutta Singh 
| 


| 
Sukhdeo | Varma Basdeo Varma | 


Sheo Raney Kishan Kamar 


The applicants under the Encum, Estates 
Act are Bachcha Singh and Ohhutta Singh 
and the non:applicant members of the joint 
family at the time of this application were 
Sukhdeo Varma and Basdeo Varma, sons of 
Bachcha Singh and Sheo Kumar and 
Krishan Kumar sons of Obhutta Singh, and 
it is said that on separation which will fol- 
low in view of the provisions of s. 4 (2), 
proviso (2) (b) the share of the two -appli- 
cants in the family property is onesthird, 
the sons of one applicant get one-third and 
the sons of the other applicant get the re- 
maining one-third, Now so far as the ap- 
plicants themselves were concerned, the 
effect of this application was only that the 
Court did what it must necessarily do, and 
decided to proceed with the ascertainment 
of their share in the debts and in the joint 
family property under s. 9 (4) and thereafter 
proceeded under s. 14 to ascertain as bete 
ween the creditor claimants on the one hand: 
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and the debtor applicants on the other the 
amounts due tothe claimants. After making 
the apportionment of the shares of the ape 
licants on the one hand and the non-appli- 
cants on the other, it refused to determine 
as between the creditors and the nom ap- 
plicants the amounts due on each claim. 
There was no application before the Court 
under O. J,r. 10 that the non-applicants 
should be made parties, and prima facie 
it is clear tome that the applicants at any 
rate could not by any stretch of imagination 
be considered as persons aggrieved by the 
order in question. The persons who might 
possibly have conceived themselves to be 
aggrieved were the non-applicants but 
they never moved the Court with an applies 
cation to be made parties and it is not they 
who have appealed against the order of the 
learned Special Judge. 

In these circumstances on behalf of the 
creditors-respondents a preliminary objec» 
tion is taken that as between the present 
appellants and the creditors there never 
having been any application for stay, the 
preceedings under the Enucum. Estates Act 
went forward and the claim cases as bet- 
ween the creditors and the respondents 
were finally decided under s, 14 of the 
Encum. Estates Act on April 13, 1938, and 
the simple money decrees passed by the 
Special Judge and sent tothe Collector on 
the same day. 

No appeal was ever filed against these 
final decrees of the learned Special Judge, 
In these circumstances it is argued that 
thé present appeal would be infructuous 
and could not pcessibly affect the decrees 
under s. 14 which have become final. Hence 
it is urged that this appeal is no longer 
competent and should be dismissed. I 
think there is much force in this contention 
and I am further exceedingly doubtful 
whether this appeal by the applicants in 
respect of a matter in which they are not in» 
terested can be maintained by them. 

Turning now to the merits of the appeal 
the argument is thatunder the provisions 
of s. 9 (4) ofthe Encum. Estates Act and 
the other provisions of this section read with 
8.14, it is the duty of the Special Judge to, 
apportion the debts due by and the property 
belonging tothe joint family between the 
members who have applied under s. 4 and 
those who have not applied. There is no doubt 
that this sub-section is the one which applies 
to cases of this kind but the question is 
whether this sub-section involves the Oourt 
in proceeding further and deciding uader 
s. 14 the amount to which the creditor is 
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entitled not only as against the applicants 
under the Act but also as against the non» 
appäcants. 

I have given careful consideration to the 
provisions of as. 9 (4), (5) and (6) ofthe 
Encum. Estates Act as they stcod at the 
time when this order was made and this 
appeal filed. There is one important difer- 
ence between the wording of sub-s. (5) (b) 
as it wasthen and as it is now, namely 
that for the word “decreed” in the 4th line 
of sub”s. (5) (b) the word “determined” has 
been substituted, but I do not think that 
that really makes any difference. Sube 
section 4 of s. 9 provides that 

‘Sf one or more members of a joint Hindu family 
apply under the second proviso of sub-s. (1) of s. 4, 
then the Special Judgeshall apportion the debts due 
by and the property belonging to the joint family 
between membere who have applied and those who 
have not applied, and for the purposes of this Act, 
those members who have applied under s. 4 will be 
treated as if they had separated from the other mem- 

ers.” 

The provisions of this sub-section are 
quite distinct in important respects from 
those of sub-s, 5 which refers to joint debtors 
who are not members of the same joint 
Hindu family. It appears that subs, (5) 
is intended to cover the case of joint 
debtors where the debt has been incurred 
jointly, but the individual debtors have re- 
ceived and are in a sense liable for different 
amounts. There is nothing at all in sub-s, 4 
in regard to the determination of the amount 
due by the members who have not applied 
under the Act, It seems to me that the Act 
contemplates two quite separate stages : the 
first stage which is covered by these sub- 
sections of s, 9 is the stage at which the 
Special Judge ascertains the shares of joint 
debtors in the jcint property and in the 
debts which have been taken jointly by 
the members of joint family. No question 
arises at this stage of the determination 
of the amounts due to creditors, The only 
thing which is to be determined is the share 
of the debtors in the debts, that is presume 
ably the debts as originally incurred. 

Section 14 is the section which deals with 
the next stage, that is the ascertainment, as 
between the applicants whose share in the 
debts and in the family property has been 
so ascertained under s, 9 and the creditors 
of the amount due to the creditors in respect 
at a share of the debts ascertained under 
s. 9. 


I am of opinion that the intention under- 
lying sub's. (5) of s. 9 is the same. This 
sub-section provides, 

“(a) Ifone ofor more of several joint debtors who 
are not members of the same Joint Hindu family 
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apply under s, 4 but all the joint debtors do not 
apply then the Special Judge shall determine the 
amount of the joint debt which is due by the debtor 
or debtors who have applied and the amount due by 
those who have not applied. For the purpose of this 
determination the Special Judge shall make ths joint 
debtors who have not applied parties to the proceed- 
ings and shall hear any objection that they may make 
before his finding.” 

This separate provision is clearly neces- 
sary. As between joint debtors who are 
members ofa joint Hindu family there is 
no difficulty in ascertaining what the shares 
of those debtors are in the property and 
what their shares areia the debt, without 
having recourse to any special proceedings 
and without necessarily making the none 
applicant members parties to the investiga- 
tion. In the case on the other hand of joint 
debtors who are not members of the same 
joint Hindu family, it is necessary to ascere 
tain by inquiry, and if necessary by evi- 
dence, what the share of each debtor is in 
the original debt, There is naturally no 
provision in sub-s, (5) for an inquiry into 
the property belonging to the joint debtors, 

Olause (b) of sub-s. (5) provides that 
“if all the joint debtors have not applied 
undar s. 4" 

“the creditors shall have a right to recover from the 
debtors who bave not applied only such amount on 
account of the joint debts aa may be decreed by the 
Special Judge to be due by them.” 


It is on this clause that the argument is 
based that it is the duty of the Special 
Judge in such circumstances to determine 
and decree (as if it were a decree under 
s. 14) the amount due to the creditor by the 
joint debtors who have not applied under 
s. 4. In my opinion the argument is fal- 
lacious and the direction for a decree (or, as 
it now is, a determination) contained in 
sub-s. (5) (b) of 8.9 does not mean that the 
Special Judge is clothed with jurisdiction to 
decree or determine anything more than the 
amount or share of the original debt in res- 
pect of which the joint debtors who have not 
applied will continue to be liable. There is. 
not in my opinion anything in the Act which 
justifies the contention put forward in the 
grounds of appeal that in these proceedings 
the debts due from other members of the 
family who have not applied under the 
Encum, Estates Act can be adjudicated, that. 
is to say examined and determined under 
the provisions of s, 14 of the Act. 

It follows that on the merits tha learned 
Special Judge rightly held that the share 
of the applicants only and not the share of 
the non-applicants in these debts and the 
property affected by them were to be dealt 
with in these proceedings and not the entire 
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debts in question which were admitted by 
the applicants to be due by the joint family. 
The order of the Special Judge wasin my 
opinion acorrect order,and I would there: 
fore hold that even if this appeal could have 
been otherwise entertainable it is without 
force and must therefore fail. I accordingly 
dismiss the appeal with costs. 


D. Appeal dismisszd. 





LAHORE HIGH COURT 
Criminal Revision No. 94 of 1940 
May 9, 1940 
Sreme, J. 
INDAR—Accusep—Pstitionge 

versus 
EMPEROR—Opposite Party 

Criminal Procedure Code (Act V of 1898), s. 496— 
Person released on bail, if must give bond himself— 
Person giving bail—Liability of—Nature of con- 
cbract. 

Section 496, Criminal P, O., does not state that a 
person released on bail must givea bond himself. Nor 
“is there anything requiring such a bond on first 
‘principles. The person giving bail enters into a 
-contract with a penalty clause to produce the accus- 
ed person before a Magistrate when called upon, 
‘The person giving bail isthe principal. The person 
-for whom bail is given isthe subject of the contract. 
If the person giving bailfailsto perform his con- 
tract then the penalty clause may be put into ope- 
ration against him, althoughas in other contracts 
“with a penalty clause it isnot necessary to exact 
“the penalty in full. 63 Ind. Oas. 454 (2) and 3 Ind. Oas. 
470 (8), referred to, 109 Ind. Oas. 219 (1), not ap- 
‘proved, i 

Or. R.. case reported by the Sessionse 
Judge, Karnal Division, dated January, 
12, 1940. , 

Mr. Asadullah Khan, for the Advocates 
‘General, for the Crown. 


Order.—One Nanha was arrested by the 
‘Police under s, 109, Criminal P. O., and 
Jndar, petitioner, stood surety for his ap- 
pearance in Court in Karnal in a sum of 
Rs. 200. Nanha failed to appear and the 
Magistrate ordered that his bail should be 
forfeited. Indar appealed to the District 
Magistrate who reduced the amount to be 
forfeited to Rs. 100. The learned Sessions 
Judge has recommended revision of this 
order on the ground that Nanha executed 
no bound himself and therefore Indar was 
not bond. This is supported bya decisi-n 
of a learned Judgeof this Court reported in 
Wadhawa Singh v. Emperor (1). With res- 
pect I agree that in that case the bond ought 
not to have been forfeited. Wadhawa Singh 


(1) AIR 1928 Lah. 318; 109 Ind, Gas, 219; 29 Or, 
L J 491; 10 A 1 Or, R 247. 
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gave bail for the appearance of his nephew 
who was wanted under s. 110, Criminal P. O, 
The bond was dated February 10, 4927, 
but the Magistrate only began proceedings 
in June and in the meantime Teja Singh 
had left for China. It was clearly unneces« 
sary to take security from him under s. 110 
and therefore there was no need for the 
bond to be forfeited. In the course of his 
judgment the learned Judge seeking for 
reasons laid down that there was no provi- 
sion whereby a Police Officer could take a 
third party’s bond for such appearance and 
that there could be no surety without prin- 
cipal. Hence as in that case no undertaking 
had been given by the principal Teja Singh, 
Wadhawa Singh was nct liable. I do not 
agree with the reasons by which the learn- 
ed Judge supported his order, In this case 
as in that bail was damanded under a. 496, 
Criminal P, C. The word “bail” is not dee 
fined in the Code but Wharton’s Law Lexi. 
con defines “baji” 

“fr. bailler Fr. to hand over, to set at liberty a person 
arrested or imprisoned, on security being taken for 
his appearance on a day and at a place certain, which 
Security is called bail, because the party arrested or 
imprisoned is delivered intothe hands of those who 
bind themselves or become bail for his due appear- 
ance when required in order that he may be safely 
protected from prison, to which they have, if they 
fear his escape, etc , the legal power to deliver him.” 

Section 496 does not state that a person 
so released must give a bond himself. Nor 
is there anything requiring such a bond on 
first principles. The person giving bail ene 
ters into a contract with a penatly clause to 
produce the accused person before a Magis» 
trate when called upon. The person giving 
bail is the principal, The person for whom 
bail is given is the subject of the contract. 
If the person giving bail fails to perform his 
contract then the penalty clause may be 
put into operation against him, although as 
in other cantracts with a penalty clause it is 
not necessary to exact the penalty in full, 
In Chhajju Singh v. Emperor (2) Martineau, 
J. enforced a bail bond although the arrest 
was illegal. In Annappa Naick v. Emperor 
3 Ind. Oas. 470 (3) Benson, O. J. said: 

“There is nothing to show that the accused has 
paid the amount of his own bail bond. Even if he 
had, I do not see how this would discharge the 
petitioner who is not a security in regard to the 
accused's bond, but has himself undertaken to pro- 


duce tha accused, or in default to forfeit a sum of 
money.” 


This petition for revision is dismissed. 
8. Petition dismissed. 
(2) 2 L 204; 63 Ind, Oas, 454; AI R1921 Lah. 79; 


85 P L R 1921; 22 Or. L J 662; 3U P L R(L) 77, 
(3) 3 Ind. Oas. 470; 10 Or. L J 294, 
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. _ LAHORE HIGH COURT 
eSecond Appeal No. 630 of 1939. 
; January 3, 1940, 

ABDUL RABSHID, J. 
MUHAMMAD SULAIMAN AND OTAgRS 
—PLAINTIFFS -- APPELLANTS 
versus 
BADR-UD-DIN AND ANoTaER—DEFENDANTS 
— RESPONDENTS 

Evidence Act (I of 1872), ss, 13, 83 — Judgment in 
previous suit, how for relevant in subsequent suit— 
Plan relied on by both parties without objection to its 
accuracy—If inadmissible on ground that its accuracy 
was not proved under s. 83, 

A judgment in a previous suitmay be relevant 
under s. 13, Evi. Act, for establishing a particular 
transaction, but the findings of fact and reasons upon 
which the judgment is founded are no part of the 
transaction and cannot be relevant in a subsequent 
suit, 174 Ind, Oas. 722 (1) and 131 Ind. Oas. 753 (2), 
relied on: 

Held, that the judgment in the previous suit was 
relevant only to show that the land which formed 
the subject-matter of the previous suit was the pro- 
perty of the plaintifis. It is not relevant to show that 
the land in the subsequent suitformed part of a 
bigger piece of land which was given by means of a 
Royal grant to the plaintiffs’ ancestors. 

Where both the parties have relied upon a plan 
without taking any objection as to its accuracy the 
plan is not inadmissible on the ground that its 
accuracy had not been established by evidence in 
accordance with the provisions of s. 83, Evi. 
Act, Madhabi Sundari Dassya v. Gaganendra Nath 
(3), relied on. 


S. A, from the decree of the Additional 


District Judge, Rohtak, dated March 11, 
1939. 


Mr. Shamair Chand, for the Appellants. 
Mr. Muhammad Hussain, for the Respon- 
dents. 


dudgment.—The material facts of the 
case may be briefly stated. The land 
in dispute, according to the allegations of 
the plaintiffs, forms part of a large plot of 
land measuring about 2000 bighas which 
was granted to the plaintiffs’ ancestors by 
King Muhammad Shah by means of a far- 
man-t-shahi some time in the 18th century. 
In 1910, the ancestors of the plaintiffs created 
a wagf-alaleaulad in favour of Imambara 
Pireaagan. Since then the institution has 
been enjoying tue income of the property 
and has been dealing with it, The defen- 
dants forcibly took possession of the land 
in suit in July 1935, and constructed a kotha 
and walls over it. Accordingly, the plain- 
tiffs brought the present suit for Possession 
against the defendants. The trial Oourt 
decreed the plaintiffs’ claim on the ground 
that the land in dispute belonged to the 
Imambara Pirzadgan and had been in its 
possession within 12 years of the institu- 
tion of the suit. On appeal by the defens 
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dants, the plaintifis’ suit was dismissed by 
the learned Additional District Judge. The 
Plaintiffs have, accordingly, preferred a 
second appeal to this Court. 

The learned Additional District J udge 
has held thatit has not been established 
that the land in suit belongs to the Plaine 
tiffs. This is a finding of fact anu could 
not be impeached in second appeal. The 
principal argument of Mr. Shamair Chand 
was that the learned District Judge had 
wrongly excluded a number of documents as 
being inadmissible in evidence, The 
learned Counsel's contention was that all 
these documents were admissible in evidence 
under s. 13, Evi, Act. In the year 1560, a suit 
was instituted by the plaintiffs’ ancestors 
against some persons who had taken away 
a part of the land which had been granted to 
them by the farman-i-shahi, The plaintiffs’ 
suit was decreed on the ground that the 
land in dispute formed part of the Royal 
grant. A copy of the judgment is Ex. P-22. 
The learned Counsel contended that, though 
the defendants were not parties to this litie 
gation, the judgment was admissible under 
8. 13, Evi. Act, to show that a certain piece 
of land was claimed by the plaintifs in the 
year 1860 as their property and that they 
were granted a decree for possesion, The 
difficulty in the way of the plaintiffs-appel- 
lants, however is that the land which formed 
the subject-matter of the litigation in 1860 
is not identical with the land now in suit. 
It was held by a Division Bench of this 
Court in InayatUllah Khan Y. Kanshi Rim 
(1), that a judgment in a previous suit may 
be relevant under s, 13, Evi. Act, for estab» 
lishing a particular transaction, but the finde 
ings of fact and reasons upon which the judge 
ment is founded are no part of the transace 
tion and cannot be relevant in a subsequent 
suit. Exhibit P-22is relevant to show that 
the land which formed the subject-matter vf 
litigation in 1860 was the property of tne 
Plaintiffs. It is not relevant to show that 
the land now in suit forms part of a bigger 
piece of land which was given by means of 
a Royal grant tothe plaintiffs’ ancestors, 
The same reasoning applies to Ex. P-28, 
which is a copy of the judgment of Munshi 
Iqrar Ali, Tehsildar, Sonepat, delivered in 
the year 1871. In that case also, the plot 
of land sued upon was not indéntical with 
the land in the present case. 

It was contended by Mr. Shamair Ohand 
that the plan Ex, P-5 was prepared under 
the orders of the District J udge in the iiti- 


5 AIR 1937 Lah, 437; 174 Ind, Oas. 722; 10 R L 
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gation of 1917, and that that plan had been 
given to the Commissioner in the present 
case and the Commissioner had demarcated 
the land in suit on that plan. It was urged 
that the plan of 1917 showed the entire plot 
that had been given to the plaintiffs’ ances- 
tors by the Mughal Emperor and that as 
the plot in suit formed part of the area 
given to the plaintiffs’ ancestors according 
to the plan of 1917, the plaintifs were 
entitled to a decree in the present suit, 
The plan of 1917 was prepared in a suit 
which did not relate to the land now in 
dispnie. That plan and the judgment of 
the District Judge in the litigation of 1917 
cannot therefore be held to be relevant 
under 8. 13. Reference may be made in this 
connexion to Gobind Narayan v. Sham Lal 
(2). The learned Additional District Judge 
held the plan Ex. P-5 to be inadmissible as 
its accuracy had not been established by 
evidence in accordance with the provisions 
of s. 83, Evi, Act. That difficulty however 
can be overcome by the fact that both 
parties relied on the plan, Ex. P-5 before 
the Local Commissioner and no objection 
was taken by the defendants that the plan 
Ex. P-5 had not been proved to be accurate: 
Vide Madhabi Sundari Dassya v, Gaga- 
nendra Nath (3), at p. 113. 

The other difficulty however, still remains 
that as the plan Ex. P-5 isa part of the 
documentary evidence tendered in the liti- 
gation of 1917 and that litigation did not 
deal with the plot of land nowin dispute, 
the plan caunot be said to be relevant under 
s. 13, Evi, Act. If the judgments, Exs, P-22 
and P-29 and the plan, Ex. P-5 be excluded 
from evidence, the plaintiffs’ claim cannot 
succeed as there would not be sufficient 
evidence to show that the land now in dis- 
pute was a part of the land granted to the 
ancestors of the plaintiffs by the Mughal 
Emperor, It appears to me that the plaine 
tiffs’ case was badly conducted in the trial 
Court and that though their claim was probe 


ably just, they have failed to establish by- 


independent evidence that the land in dis- 
pute is their property, For the reasons given 
above I dismiss this appeal. Having regard 
to allthe circumstances, however, I order 
that the parties will bear their own costs 
throughout. j 

8. Appeal dismissed, 

(2) A I R 1931 P O 89; 131 Ind. Cas. 753; 58 I A 125; 
58 O 11871; 530 L J 333; 35 OW N 521; (1931) MW 
N 435; Ind. Rul, (1931) P O 145; 33 L W 707; 33 Bom. 
LR 8-5; 61 ML J 9 (PO), 

(390 W N 111 (113). 
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RANGOON HIGH COURT 
Civil Miscellaneous Appeal No, 75 of 193 
March 19, 1940 6 
Roszets, U, J. AND BLAGDEN, J. 
MAUNG BA HTUN—Appgtiant 


versus 
CONSOLIDATED TIN MINES or BURMA 
LTD.— RESPONDENT 

Workmen's Compensation Act (VIII of 1923), 8. 3 
(1), Proviso (b)—What must employer prove in order 
to protect himself under Proviso (b)—Emploper order- 
ing workman to insert back lagging in mine—Work- 
man excavating beneath dangerous boulder in course 
of his work and receiving injuries — Absence of 
instructions not to excavate beneath or around 
boulder — No wilful disobedience — Liability of 
employer. 

In order to protect themselves under s. 3 (1), 
Proviso (b) the employers would have to show that 
the order which was disobeyed was wilfully dis- 
obeyed and was given expressly for the purpose of 
securing the safety of the workmen. 

Where an employer has ordered a workman to in- 
sert back lagging in the mine and while carrying 
out the order the workman excavates beneath a 
dangerous boulder in order to insert back the lagging 
and receives injuries, in the absence of instructions 
by the employer not to excavate under or around the 
boulder which was a dangerous act to doandin the 
absence of wilful disobedience on the part of the 
Workman, the employer is liable to pay compensa- 
10n. 


O. Mise, A. against an order of the Oom- 
missioner for Workmen’s Compensation, 
Tavoy, dated October 17, 1939. 


Mr, U Hla Min, for the Appellant. 
Mr, De, fcr the Respondent. 


Roberts, C. J.—In this, one Maung Ba 
Htun, who was employed by a contractor 
named Law Kyan in driving a haulage 
tunnel known as haulage tunnel No. 2 in the 
Hermvingyi Mines owned by the Consolid- 
ated Tin Mines of Burma Ltd., the respon- 
dent, was injured as the result of an acci» 
dent. He has been permanently disabled, 
and has claimed compensation which, by 
reason of s, 12, Workmen’s Compensation 
Act, could be, in the circumstances, directly 
claimed against the employers, although the 
wcerkmen was working for a contractor in 
connection with the tunnel; and the defence 
of the respondent company was that the 
accident occurred as a result of a wilful 
disodedience by Maung Ba Htun of an order 
expressly given to him for the purpose of 
securing the safety of the workers. As has 
been pointed out by U Hla Min who appears 
for the appellaut, the respondents having 
claimed exemption under this proviso must 
bring themselves plainly within the ambit 
of its terms and what they had done is to 
show that the safety of the tunnel was de- 
pendent upon back lagging being put in 
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from tıme to time as excavation continued. 
Whentany piece of back lagging wasin place 
it no doubt became a device for the safety 
of the workmen and orders to put back 
lagging in place expressly for the purpose 
of ensuring the safety of the workmen could 
not be wilfully disobeyed by the workman 
concerned without disentitling him to com- 
pensation if he met with an accident. But 
we have to ask ourselves what wilful dis- 
obedience to such an order is, and the 
evidence seems to be clear as Maung Ba 
Htun says, “Maung Thwin told me to put in 
back lagging“ Maung Thwin said, “I told 
Ba Htun that the foreman had instructed us 
to putin back lagging.” He goes on: 

“And we were cutting underneath the boulder and 
were cutting up tothe point where the back legging 
had reached. It was our plan to chip away the 


bottom of the boulder and get in the back lagging 
underneath.” 


Taen Law Way, another mine cooly, says: 

“If the back lagging on my side were held up by 
a boulder, I would pull down the boulder. We were 
not told by the contractor or by the mine officials 
what to do insuch circumstances. We were not told 
to dig out the earth from the working place before the 
back lagging was fixed,” 
Mr. Onuramani, the supervisor of the res- 
pondent company, who described himself 
when giving his evidence as the shift fore- 
man, came and said that he told those 
working on the shift to put the back lagging 
or to stop work. He did not remain to see 
that this was done, and the Commissioner 
has pointed out in the course of his judg- 
ment that no very clear instructions were 
given to the workmen. It seemsto me that 
we are asked to say that, because a cooly, 
exercising the best of his judgment, starts 
to put in back lagging in a dangerous way 
he is therefore guilty of wilful disobedience 
of an order directing him that back lagging 
should be inserted, That is a view to which 
I cannot assent. It seems to me that in order 
to protect themselves here the employers 
would have to show that the order which 
was disobeyed was wilfully disobeyed and 
was given expressly for the purpose of 
securing the safety of the workmen, 
and if they could show that they had told 
Maung Ba Htun not to excavate from under- 
neath or round the boulder because it 
was @ dangerous thing to do and he had 
taken it upon himself wilfully to dis- 
obey their instructions, I have no doubt 
that he could not have claimed compensa- 
tion. All that he was told to do upon the 
evidence was to put in the back lagging. 
He was given nohelp in the matter, and he 
exercised perhaps no very high degree of 
intelligence, and asa result of that he has 
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received severe injuries. But that is going 
far shortof saying that he has wilfully 
disobeyed the order expressly given for the 
purpose of securing tne safety of the work- 
men. I feel constrained to add in this case 
that the company appsarnotto have given 
any order for the purpose of securing the 
safety of the workmen, but merely said that 
back lagging should be put in without 
making the safety of their workmen the 
guiding factor in the instructions which they 
gave. In tbe result this appeal is allowed 
with costs here and in the Oourt below, 
Advocate's fee in this Court six gold ,»mohurs 
The appellant is entitled to compensation 
and the case must go back to the learned 
Com missioner to assess it in accordance with 
the Act. ` 

Blagden, J.—I agree. When one analyzes 
s. 3; Workmen's Uompensation Act, so far 
as itis material, one finds that, before an 
employer can escape paying compensation 
to a living workman who is injured uader 
proviso (b) (14) of s. 3 (1) seven conditions 
have got to be satisied;.(1) an order must 
be given or rale framed ; (it) its purpose 
must in fact be to secure the safety of the 
workman ; (iii). if must appear from ths 
terms of that order that such was its 
otherwise it is not “express: 
ly given” for that purpose ; (iv) the order 
must have been communicated ta the 
injured workman, for otherwise it cannot be 
said that be disobeyed the order wiifally; 
(v) the workman must have disobeyed the 
order ; (vi) hə must have disobeyed the order 
wilfully ; and (vit) the accidsat must have 
been directly attributable to the wilful dis- 
obedience of the workman. We find here 
that (i) aud (ii) hive been satisied, but it 
is by no means clear that (iii) has, or 
that (iv) aud (v), 4. e» com nunaication and 
disobedience, in fact took place. Itis how- 
ever certain that the applicant did not dis- 
obey the order “wilfully.” He in fact 
attempted—perhaps oot in a very prudent 
manner—to carry is out. Itis unnecessary, 
therefore, to consider whether the seventh 
ecndition was satisied or not. Mr. Da said 
that the case does not come within proviso 
(b) (ii) but within proviso (b) (iii) of s.3 
(1): 


“The wilful removal or disregard by the workman 
ofany safety guard or other devica which he kaew 
to have been provided for the, purpose of sesuring the 
safety of workmen.” * 

Bat it is common ground that at the point 
where the accidant tosk place the safety 
device in question had not yet been pro- 
vided but was about to ba provided. In 
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my opinion, you cannot wilfully or otherwise 
Temove or disregard something which is 


not there, In these circumstances I entirely 
agree with my Lord's judgment. 


8. Appeal allowed. 


LAHORE HIGH COURT 
Second Appeal No. 1356 of 1939 
January 8, 1940 
Din MOHAMMAD, J. 
Sardar JAI SINGH AND aNcTHER— ` 
PLAINTIFF8S— ÅPPELLANTS 
versus 
WALI MOHAMMAD AND ANOTHER— 

DEFENDANTS—RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 41— 
Muhammadan husband, wife and son executing mort- 
gage of two houses —~ Registration only in name of 
husband— Wife allowing husband to represent himself 
as ostensible owner of house belonging to her —S. 41 
applies—Practice—New plea — Point of law can be 
raised for first time in appeal, if same can be deter- 
mined from existing material on record. 

Wheres Muhammadan, his wife and son have 
executed a mortgage of two houses and the mortgage 
deed has been registered by the husband alone, the 
wife allowing her husband to represent himself as the 
ostensible owner of one of the houses belonging to her 
the case is covered by s. 41, T. P, act. 

Where the point of law whicha party desires to 
raise for the first time in appeal can be determined 
on the material already existing on the record, the 
Court should not refuee permission to the party to 
urge that plea, 


8. A. from the decree of the District Judge, 
Ambala, dated July 25, 1939, 


Mr. Harnam Singh, for the Apellants. 
Mr. R. C. Soni, for the Respondents, 


dudgment—the suit out of which this 
appeal Las arisen was instituted by Sardar 
Jai Singh and his brother, Nand Singh, 
against Wali Muhammad, son of Ghauns 
and Mst. Munti, widow of Ghauns, in their 
personal capacity and alsoas the legal ree 
presentatives of Ghauns deceased. It was 
for recovery of Rs, 1,400 on the foot of two 
morigage-deeds executed by Ghauns de- 
ceased in favour of the plaintiffs on June 
25, 1926 and March 11, 1929 respectively. 
The suit was resisted on the ground that 
one of the houses said to have been morte 
gaged to the plaintifis did not belong to 
Ghauns but belonged to Mst. Munti and 
conse quently the plaintifis were not en- 
titled to obtain a decree against that house. 
It was further alleged that inasmuch as 
registration had been refused on behalf of 
both Wali Mohammad and Mst. Munti, 
although they had been shown as joint 
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executants of the mortgage deed of the year 
1926, they could not be held respohsible, 
On the pleadings of the parties their fes- 
pective Counsel were examined who stated 
what the case was as put forward by them; 
Counsel for the plaintiffs insisted that both 

the houses belonged to Ghauns and further 
relied on the fact that the mortgage-deed of 
the year 1926 had been executed by both 
Wali Mohammad and Mst. Munti along with 
Ghauns, Counsel for the defendants reite» 
rated what had been incorporated in the 
written statement. Thereupon, Mr. Gobind 
Ram, Subordinate Judge, First Olass, 
framed the following issues : 

“(1) Are Mst, Munti and Wali Mohammad defen- 
dants liable on the mortgage-deed in spite of the 
fact that as against them its registration was 
refused ? 

(2) Did both the houses mortgaged belonged to 
Ghauns deceased ? 

(3) Was the mortgage amount received by all the 
three executants ? 

(4) Was the second mortgage-deed executed by 
Ghauns deceased in the plaintifs’ favour and for 
consideration ? 

(5) Relief.” 

On issue No 1, the Subordinate Judge held 
that the registration of the document, Ex. 
P-1, that is the mortgage deed of the year 
1926, did not affect any property which did 
not belong to Ghauns. On issue No. 2, it 
was decided that of the two houses morte 
gaged one did not belong to, Ghauns. Issue 
No. 3 wasfound to be redundant inasmuch 
a8 personal remedy had been time-barred. 
Issue No, 4 was decided in favour of the 
plaintiffs. The euit was accordingly decreed 
as regards the house described in the judge 
mentas No. 1 only but was dismissed as 
regards house No, 2. The plaintiffs appealed 
to the District Judge and their appeal was 
heard by Mr. I, M. Lall. One of the points 
raised before him was that even if house 
No. 2 did not belong to Ghauns, Mst. Munti 
was debarred from raising any such plea 
under s. 41, T. P. Act. This plea however, was 
not allowed to be raised by the District Judge 
onthe ground that it had not been raised in 
the Court below. On the question whether 
registration of the deed had been effected 
in respect of both houses, the District Judge. 
found that the admission made by Mst. 
Munti was not clear and he consequently 
dismissed the appeal amd maintained the 
order of the trial Court, Hence this appeal. 


In my view, this appeal must succeed 
It has been reliably established that the 
document Ex, Pe] was executed on behal. 
of Wali Mohammad and Mst. Munti in addi 
tion to Ghauns and it was duly signed b» 
all ofthem. The deed was written on twi 
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papers of Re. 1-8-0 each as one paper of 
the value of Rs. 3 was not available and 
both papers were similarly signed, At the 
time when they were purchased from the 
stamp-vendor all the .three persons had 
gone there and had signed the endorse- 
ments made by the stamp-vendor on the 
deeds. Both the endorsements and the deed 
refer to the mortgaging of two houses. 
Further, in order to make the matter 
doubly sure, a plan was attached to the 
deed the heading of which ran as follows: 

“Plan of pukhta houses situate in the abadi of 
Rupar, Mohalla Miran Sahib, owned by Ghauns, son 
of Ranjhe Khan, Rajput Mussalman of Rupar.” 

This plan too was signed by all the three 
Persons concerned. On the same day, the 
document was presented for registration by 
all the three persons named in the deed as 
executants, The Sub-Registrar made an 
endorsement stating that Ghauns had ad- 
mitted the execution of the deed and the 
Feceipt of consideration and the registration 
was consequently allowed on his behalf but 
was disallowed on behalf of Wali Moham- 
mad and Mst. Munti. The reason that was 
advanced for this order may be stated in 
the language of the Sub-Registrar himself 
as it is that partof the endorsement which 
has given rise to this dispute: 

Ktyonkih Ghauns bian karta hat kih yeh makan 
jis ko mian ar karta hun meri malkiyat ka hai 
Wali Mohammad aur Mst. Munti bhi is bat ke tasdik 
karte hain kih yeh makan hamara nahin hat. Siraf 
Ghauns kiki malkiyat ka hai. Isliye Ghauns kt 
taraf se registry manzur ki jati hat. Wali Moham- 
mad wa Mst. Munti bian karte hain kih hamara nam 
siraf murtthan ke kehne se Arzi Nawis ne pesk 
kunandan mentahrir kar diya hat. 

This may be translated as follows : 

“Inasmuch as Ghauns states that the house mort- 
gaged belongs to him alone, and Wali Mohammad 
and Mat. Munti too admit this fact and state that the 
house does not belong tothem and that it belongs 
to Ghauns alone, registration is effected on behalf 
of Ghauns only. Wali Mohammad and Mst. Munti 
further state that their names have been shown as 
executants by the petition-writer at the instance of 
the mortgagee.” 

The deed had not been drafted as a mort- 
gage deed. It was drafted as a bond and 
the words do makanat i. e., two houses, 
occurred only once throughout the deed. It 
appears therefore that the Sub-Registrar at 
that time did not cautiously read the deed 
and so misdescribed two houses as one; 
otherwise the trend gf his note clearly 
shows that both Wali Mohammad and Mst. 
Munti admitted the owwnersbip of the proe 
perty mortgaged to be that of Ghauns alone 
and on that basis the Sub-Registar did not 
effect the registration on their behalf, Had 
Wali Mohammad or Mst. Munti represented 
at the time that one of the houses belonged 
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toMst. Munti, and that as she was not marte 
gaging that house to the plaintiffs, registra- 
tion should be refused on that account, the 
note would bave been drafted in a different 
language. On the wording of the note, as it 
stands, it cau be safely argued that regis« 
tration was not refused as some of the exes 
cutants had protested that the property 
mortgaged belonged to them and that they 
were not mortgaging it but on the ground 
that the property belonged to one executant 
only and that they had no interest in the 
matter. Further, it is in evidence that some 
time after the execution of this deed another 
deed was executed on behalf of Ghauns 
where both houses were again stated to 
have been mortgaged by Ghauns. It is 
significant that in the body of the docu- 
ment the petition-writer committed the 
same mistake as the Sub-Registrar and at 
one place described the property mortgaged 
as makan makfula (house mortgaged) 
although at other places he had used the 
term jatdad makfula (property morte 
gaged). 

Itis true that the site of the house wag 
transferred to Mst. Munti for Rs 99in 1918 
but it is in evidence that application for 
Sanction to build on that site was put in by 
Ghauns himself. Inthe circumstances dise 
closed above, there could be no doubt as to 
the applicability ofs. 41, T. P. Act, to the 
facts as had been brought upon the record 
and the District Judge was consequently 
wrong in not allowing Counsel to argue that 
point before him especially asin my view 
it was covered by issue No, 2. The point 
did in the alternative arise under that issue. 
The appellants could not be allowed to lead 
further evidence onthe matter but if the 
point of law that they intended to raise 
could be derermined on the material already 
existing on the record, the District Judge 
should not have refused permission to the 
appellant's Counsel to urge that plea. 

Counsel for the respondent states that a 
question arising under s. 41, T. P. Act, is 
not a mere question oflaw but isa mixed 
question of law and fact; but evenif this 
were so the appellants before the District 


Judge had not asked for any permission to 


lead further evidence on the matter and if 
Counsel for the appellants had missed this 
aspect of the case in the trial Oourt, they 
should not have been deprived of the use of 
better intelligence in the lower Appellate 
Court. I accordingly hold that even if the 
site of the house in question had been sold 
to Mst. Munti in 1918, in 1926, when the 
document Ex. P. 1 was executed on behalf 
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of Wali Mohammad, Mst. Munti and 
Ghauns, Mst. Munti allowed Ghauns to re- 
present himeelf as theostensible owner of 
the preperty and totransfer it for considera 
tion, On the grounds stated above, I allow 
this appeal set aside the judgments and 
decrees of the Courts below and decree the 
plaintiff's suit with costs throughout. The 
amcunt decreed will be payable by the 
defendants into Court within six months 
from the date of this judgment. 


D, Appeal allowed. 


ed 


MADRAS HIGH COURT 
Second Appeal No. 10-2 of 1934 
September 27, 1939 
Lraou, C. J, AND KRISHNASWAMI 
AYYANGAR, J. : 
VISALAKSHI AMMAL— APPELLANT 
versus 
GOKULDAS DAYAL SAIT AND ANOTAER 


— RESPONDENTS, 

Madras District Municipalities Act (V of 1920), 
s..61—Interpreiation—Drain on private property for 
purpose of draining it having nothing to do with 
drainage of public street, if vests in Municipality. 

According to s. 61 (1), Mad. District Municipalities 
Act, all draing which are alongside a public street 
vest in the municipal authority. But this must 
mean that a drain which is alongside a public 
street is a drain which is there for the purpose of 
draining the street. Itcould never have been the 
intention of the Legislature to vest in the Municipal 
Council a drain on private property which has 
nothing to do with the drainage of the street. If a 
drain on private property, constructed merely for 
the purpose of draining the private property, were 
to vest in Municipal Council by reason of 5,61 (1) 
it would mean the confiscation of private property 
Without compensation. Where private property 
is taken away from the owner there must be words 
used in the enactment which clearly express the 
intention of the Legislature to give the power. The 
wording used in s. 61 (1) is certainly not appropriate 
for this purpose. 55 Ind. Gas. 493 (1), relied on. 37 
Ind. Cas, 96 (2), distinguished. 


B. A. against the decree of the District 
Court, Salem, in A, 8. No, 89 of 1932. 


Mr. V. N. Venkatavaradachariar, for the 
Appellant. 


Mr. K, Sankara Aiyer, for the Respon- 
dents, 


Leach. C. J.—This appeal arises out of a 
suit filed by the appellant in the Court of 
the District Munsif of Salem for a declara- 
tion tbat a drain adjoining the eastern wall 
of her house was her private property and 
that the defendant-respondent was not en- 
titled to let into the drain sewage from his 
house. The appellant is the owner of a house 
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which fronts a main road within the muni» 
cipal area of Salem. The respondent has 
also built a house fronting the same rdad, 
His property is separated from the appel- 
lant’s property by a public lane, The rese 
pondent applied to the Municipal Council 
for permission tocarry two channels across 
this public lane and connect them with the 
drain on the appellant’s property. Permise 
sion was granted and as the result con- 
nections with the appellant’s drain were 
made. The appellant objected, but the work 
having been carried out she instituted the 
present suit. The respondent filed a written 
statement in which he averred that the 
drain on the appellant’s property was a 
public drain and that the Municipal Ooun- 
cil had acted within its powers in sanction- 
ing the connections. 

The District Mursif held that the drain 
was the private property of the appellant 
and that the respondent had no right to 
discharge into it the sewage from his house. 
Oonsequentiy, the District Munsif granted 
the appellant the relief which she sought. 
The respondent appealed to the District 
Court of Salem. The District Judge concur- 
red in the finding of the District Munsif 
that the drain was the private property of 
the appellant and that finding is now con- 
clusive, But even if it were not, there is 
no doubt that the drain lies entirly on the 
appellant's property, except to the extent 
of a connection which has been made with 
the public drain running in front of the 
two houses. Before the respondent made 
the connections complained of the appel- 
lant’s drain was used entirely for the pur- 
pose of draining the appellant’s property. 
The District Judge allowed the appeal on 
the construction which he placed on s, 61 (1), 
Mad. District Municipalities Act, 1920. He 
considered that the section operated to vest 
the drain in the Municipal Council and 
consequently the Council had the power to 
allow the respondent or other neighbouring 
house-holders to conduct the sewage from 
their houses to this drawn. The District 
Judge however thought that it was necese 
sary to ascertain whether the flow of sewage 
from the respondent's house into this drain 
constituted a nuisance. This question has 
not been canvassed-in the trial Court, but 
holding the view that it was necessary to 
decide this matter, the Disirict Tudge called 
for a finding from the District Munsif, Tho 
District Munsif recorded further evidence 
and reported tothe District Court that no 
nuisance would be created. This finding 
was accepted by the District Judge, who 
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thereupon allowed the appeal, The appel- 
lant gontends thatthe District Judge has 
migread s. 61 and that on a proper construc- 
tion of it and other relevant sections of the 
Act the decision of the District Munsif was 
correct. Section 61 (1) reads as follows: 

“All public streets in any Municipality, with the 
pavements, stones and’ other materials thereof and 
all works materials and other things provided for 
such streets, all sewers, drains, drainage works, 
tunnels and culverts, whether made at the cost of 
the municipal fund or otherwise, in, alongside or 
under any street, whether public or private, and all 
works, materials and things appertaining thereto 
shall vest in the Municipal Oouncil.” 

Therefore all drains which are alongside 
a public street vest inthe Municipal Autho- 
rity. But this must mean that a drain 
which is alongside a public street is a drain 
which is there for the purpose of draining 
the street. It could never have been the 
intention of the Legislature to vest in the 
Municipal Council a drian on private pro- 
perty which has nothing to do with the 
drainage of the street. If a drain on private 
property, constructed merely for the pur- 
pose cf draining the private property, were 
to vest in Municipal Council by reason of 
s. 61 (1) it would mean the confiscation of 
private property without compensation. 
Where private property is taken away from 
the owner there must be words used in the 
enactment which clearly express the intens 
tion of the Legislature to give the power. 
The wording used in s. 61 (1) is certainly 
not appropriate for this purpose. The defi- 
nition of “public street" is to be found in 
s. 3 (21). Ths expression “public street” 
means a street, road, square, Court, alley, 
passage, or riding path, over which the 
public have a right of way whether a 
thoroughfare or not, and includes (a) the 
roadway over a public bridge or causeway ; 
(b) the footway attached toa street, public 
bridge or causeway; and (c) the drains 
attached to a stréet, public bridge, or causes 
way and theland, whether covered or not 
by any pavement, verandah, or other struce 
ture, which lies on either side of the road- 
way “upto the boundaries of the adjacent 
property whether that property is private 
property or property belonging to the Govt.” 
Therefore drains which are attached to 
a public street are included in the 
definition, but the Legislature has been 
careful not to include land on either side 
of the roadway which lies beyond the 
boundary of private property. 


Provisions regarding private drains are 
contained in es. 138 to 144. It is unneces- 
sary to refer to them in detail, It is 
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sufficient to say that s. 138 gives the 
Municipality the control over house drains 
within or without the premises to which 
they belong for the purposes of alteration, 
repair, cleansing and maintenance in pro- 
per order an provides for the charging of 
the expenses incurred in such mattera to 
the owner of the property, There is no 
provision in the Act for vesting private 
drains in the Municipal Council although 
the Council can insist on private drains being 
used by others when the provisions of s. 141 
of the Act apply. That section states that 
when the executive authotity is of opinion 
that a group or block of premises, a part of 
which is situate within 100 feetof a Muni- 
cipal drain already existing, or about to ba 
constructed, may be drained more economics 
ally or advantageously in combination than 
separately, the executive authority may, with 
the approval of the Council, cause the group 
or block of premises to be drained by the 
method which appears to the executive 
authority to be the best suited. But before 
any steps can be taken to carry out such a 
scheme of drainage, not less than 15 days 
notice shall be given to tha owaers of the 
property, of the nature of the intended 
work, the estimated expenses and the proe 
portion of the expenses payable by each 
owner, When such ascheme has been carried 
out the owners for the time being of the 
premises constituting a group or block are 
to be the owners of the drains and are res- 
ponsible forthe expense of mainining the 
drains in good repair and efficient condition. 
The learned Advocate for the respondent 
has in the course of the argument referred 
to the section and has suggested that it has 
application here. The short answer is that 
the Municipal Council did not purport to 
act. under this section and the notice re- 
quired by the section was not given. It was 
never suggested in the Oourts below that 
this section had any application and it is 
quite obvious that it has not. 

Section 61 does not give the Municipal 
Council the right to connect or sanction the 
connection of the respondent’s drainage 
system with that of the appellant. The 
appellants’ drain is her own private pro- 
perty. While the Municipal Council has the 
right to insist that it shall be kept in pros 
per repair and order it hasno power to 
impose any burden upon the appellant un- 
less it be in circumstances which come with- 
in the purview of s. 141. THis case does not 
come within the purview of that section, 
There is support for the view expressed in 
this judgment in the observations of Sada» 
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siva Ayyar and Burn, JJ., in Arunachella 
Chettiar v, Municipal Council of Mayavaram 
(1). There the Court bad to consider whether 
certain drains attached to a public street 
and intended to carry off water falling on 
the street vested in the Mayavarem Muni- 
cipality under s, 24, Mad. Act, IV of 1884, 
even though the site of the drains belonged 
to private individuals. The Court held that 
the drains did vest and pointed out that 
8. 3 (27) (c), Mad. City Municipal Act, 1904, 
made it clear that the drains should be 
attached to the street in order to vest them 
in the Municipality. Section 3 (27) (e) pro- 
vided that the term “public street” should 
include drains attached to the street and the 
lands which lay on either side of the roade 
way up to the boundaries of the adjacent 
property, languge similar to the language 
used in s. 3 (21) (c) of the Act which 
governs this appeal, 

The learned Advocate for the respondent 
has drawn our attention to the decision of 
the Calcutta High Oourt in Gunendra Mohan 
Ghosh v. Corporatiom of Calcutta (2) and 
has suggested that the case is on all fours 
with the one now before us. The Calcutta 
case was decided on the provisions of the 
Oal. Municipal Act of 1899 which differs 
iu important respects from the Mad. Dis- 
trict Municipalities Act and the case lends 
no support for the respondents’ argument. 
For the reasons indicated the decision of 
the District Judge must be held to be 
erroneous and the decision of the District 
Munsif restored. The appeal will conse- 
quently be allowed and the decree of the 
District Munsif’s Court will stand. The 
appellant is entitled to her costs here and 
in both the Courts below. 


Nes. Appeal allowed, 


(1) 88M L J 222555 Ind. Cas. 498; A IR 1920 
Mad. 193; (1920) M W N 229; 11 L W 202. 

(2) 44 O 689; 37 Ind. Cas. 96; AIR 1917 Oal 95; 
240 LJ 358; 210 W N 234, 


———— 


LAHORE HIGH COURT 
Second Appeal No. 45 of 1939 
March 6, 1940 
Butpg, J, 

Hafiz KARIM-UD:DIN AND ANOTHER— 
PLaINtiIfes—APPpRLLANTS 


versus 
Msi. NASIBAN AND ANOTHER— 
DurenDanTts— RESPONDENTS 
(Punjab) — Succession — Non-ancestral 
of Karnal town— Brothers v. 


Custom i 
property—Araing 
daughters, 


KARIM-UD*DIN v, NaSIBAN (LAH.) 
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According to the custom among the Arains of 
the Karnal town, in matters of succession go the 
non-ancestral property the brothers of the propositus 
are not entitled to succeed in preference to the 
daughters. The riwaj-i-am of 1880 recording this 
custom should be preferred to the Customary Law 
of the Karnal District compiled in 1920, Bhaga v. 
Sandi (1), Chiragh Bibi v, Hassan (2), 17 Ind. Oas. 
187 (3), and 88 Ind. Oas. 71 (4), ‘relied on. 


S. A. from the decree of the Senior Sub- 
Judge, Karnal, date August 31, 1938. 


Mr. Shamair Chand, for the Appellants, 
Mr. Ghulam Rasul, for the Respondenta. 


Judgment.—The plaintifis who are the 
brothers of one Allah Dia (deceased) sud 
in this case for possession of certain land 
left by him, the ground that they were 
entitled to succeed to it in preference to 
the defendants who are daughters of Allah 
Dia. The Courts below have dismissed the suit 
and plaintiffs have preferred a second ap- 
peal, The parties tothe suit are ‘Arains’ 
of Karnal twon and the property in dispute 
is not alleged to be ancestral (vide trial 
Court’s decision on Issue No. 1). The Courts ` 
below in deciding the suit in favour of 
the defendants have relied on the Riwaj- 
i-am of 1880 relating to Pargana Karnal 
and certain instances cited by the defen- 
dants including four in the family of the 
parties. The learned Counsel for the plain- 
tiffs-appellants contended that the Ousto- 
mary Law of the Karnal district prepared 
in 1910 supported the claim of the plain- 
tiffs and should have been preferred to the 
old Riwaj-ieam of 1880. Secondly he urged 
that the instances produced by the defend- 
ants are of little or no value. 

The main point for decision in this appeal 
is whether the Courts below were right in 
relying on the Riwaj-t-am of 1880 in per- 
ference to the Custcmary Law of the Karnal 
district prepared in 1910. According to 
the answer to question No. 18 in the latter 
compilation, it would appear that a daughter 
is not entitled to succeed amongst ‘Arains. 
is no specific mention of ‘Arains’ 
in the answer to question No. 18. But after 
specifying certain exceptions it stated in 
the answer to that question that in no other 
tribe can a daughter succeed. This states 
ment would seem to apply to ‘Arains’ who 
were amongst the tribes who were consulted 
at the time of the preparation of the Onstoe 
mary Law, according to the list of tribes 
given at the commencement of the book. The 
learned Counsel for the respondents invited 
attention to the note to question No.18 ape 
pended by the author of the Oustomary 
Law and contended that this note shows 
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that the statement of custom given in the 
answer*to question No. 18 could not be cor- 
tectsso far as ‘Arains’ are concerned. The 
note is as follows: 

“The Customaary Law in Rohtak and Gurgaon 
agrees with the opinion of the leading tribesmen 
of Karnal Pargana and Panipat Tehall recorded at 
the last Settlement and affirmed unchanged in revi- 
sion to the effect that under no circumstances 
whatever is a daughter entitled to succeed to an 
estate, Any male, no matter how distant, is con» 
sidered by the gamindars of this tract—and it 
would seem therefore of the entire Delhi territory 
—to be entitled before daughters of the last pro- 
prietors?” 

Now the above note does not certainly 
represent correctly the customary rule cf suce 
cession of daughters as stated in the, Riwaj- 
i-am of 1880. The Riwaj-t-am of Pargana 
Karnal prepared in that year clearly shows 
that amongst Arains, a daughter succeeded 
in the absence of male issue. This rule, 
as regards succession of daughters in the 
case of ‘Arains, was distinctly stated in 
1880 to be different tothat prevailing 
amongst other tribes (vide Ex. D/17). If 
this rule ag given in 180 was considered 
by the compiler of the Customary Law of 
the Karnal district (1910) to be incorrect, 
he would have said so. But no such state» 
ment appears in the latter compilation. 
In the circumstances, there is force in the 
contenticn of the learned Counsel for the rese 
pondents that tLe rule as regards daughters’ 
succession amongst ‘Arains' as stated in 
1880 seems to have been somehow overlooked 
by the author of the ‘Customary Law’ prepar- 
ed in 1910. The entry in the Riwaj-i am of 
10 is further supported by the instances 
relied upon by the defendants which have 
been carefully considered in the judg- 
ment of the trial Court, Three of these 
instances have been moreover found to be 
from the family of the parties, viz. instan- 
ces Nos. 2, 10 and 11 (vide pedigree: 
tables Nos, 28 and 31 and evidence of D. W. 
No. 4,D. W No.10, ect.). Instance No. | was 
of a case decided in 1871 after an elaborate 
enquiry and this old instance is also a 
valuable piece of evidence in support of 
the correctness of the entry in the Riwaj-i- 
am of 1880 The learned Judge of the 
trial Court has ignored instances Nos. 3 to 
7 relied on by the defendants on the ground 
that they were cases.of gifts, But ifthe 
collaterals were entitled to succeed in prefer- 
ence to daughters as amongst other tribes, 
it is not likely that these gifts would have 
been allowed to go unchallenged by them. 
There are some reported judicial decisions 
also which go to show that succession of 
females is favoured amongst Arains : see e g, 
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Bhaga v. Sandi (1), Chiragh Bibi v. Hassan 
(2), Zainab Bibi v. Badaruddin (3), Pir 
Buksh v. Abo (4) at p. 336. 

The appellants have, on the other hand, 
not been able to produce any good instances 
from Karnal Tehsil in support of their case 
as pointed out by the trial Oourt. The 
evidence produced by them was merely 
oral and in two cases where documentary 
evidence was produced, there were special 
circumstance owing to which the instances. 
could not be considered to be of much 
value. It may be noted kere that it has 
not been suggested that the custom of 
Arains had changed since 1880. The only 
contention of the learned Counsel for the 
appellants was that the custom had not been 
correctly recorded in 1880. If this were so, 
the appellants should have been able to 
produce ample evidence in the shape of 
instances to the contrary. But they have 
entirely failed to produce any such evi- 
dence. After carefully considering the 
evidence on the record, I agree with the 
conclusion of the Uourts below that the 
Riwaj-iam of 1880 correctly represents 
the custom applicable to the parties to 
the present case. I accordingly up- 
hold that decison and dismiss the apapeal 
with costs, 

5. Appeal dismissed. 

(1) 52 PR 1885, | 
(2)19 P R 1906; 70 P L R 1903. 

(3) 43 P R 1913; 17 Ind. Oas, 187; 20P LR 1913; 
270 P W R1912. 

(4) 6 L 332 (386); 88 Ind. Oas. 71; AI R 1925 Lah 

308; 28 P L R 688; 2 L O 172, 


NAGPUR HIGH COURT 
Miscellaneous Appeal No. 118 of 1939 
April 5, 1940 
PoLLOOK, J. 
SHANKARLAL—APPELLANT 
versus 


MAHADEO AND oTapes—RespoNDENTS | 
Limitation Act (IX of 1908), Ari. 192 (5)—Final 
order—Order dismissing applicationin default, if 
final order giving fresh start. , ; 
An order would be 8 final order within the meaning 
of cl, (5), Art. 182, Lim Act, if itterminates the ex- 
ecution proceeding sofar as the Oourt passing it is 
concerned. The order need not bs one on the 
merits, Wherever an application has been put in in 
the correct formand is eventually dismissed for 
want of prosecution the order of dismissal is a final 
order, 158 Ind. Oas, 561 (4), relied on. 7 
On November 16, 1934, the decree-holder applied 
for execution. That application was admitted on 
November 19, and the decree-holder was ordered to 
pay process fee, The decree-holder failed to pay 
the process-fee or to appear at the next hearing, on 
January 5, 1935, and the application was dismissed. 


698 


in cefault. The next application 
December 6, 1937 : 

Held, that the order of January 5, 1935, dismissing 
the application in default was a final order and 
limitation ran from that date. The last application 
was therefore in time, 


Mise, A. from an order of the Court of 
the First Additional Disirict Judge, Nag- 
pur, dated January 19, 1939. 

Mr. R. R. Dandige, for the Appellant, 

Mr. M. R. Rajkarne, for the Respondents. 

Judgment —The question in this appeal 
is whether the decree-holder’s application for 
execution of his decree is within time, The 
decree was passed on November 18, 1931. 
On November 16, 1934 the decree-holder 
applied for execution. That application 
was admitted on November 19, and the 
decree-holder was ordered to pay process-fee. 
The decree-holder failed to pay the process: 
fee orto appear at the next hearing, on 
January 5, 1935, and the application was 
dismissed in default. The next application 
was made on December 6, 1937. The decree 
holder contends that this was within time 
under cl. (5) of Art. 182 of the Lim. Act 
‘as being made within three years from 
the date of the final order passed on the 
previous application. The Additional Dise 
trict Judge held that the order dismissing 
the previous application was not a final 
order within the meaning of cl, (5) of Art. 
182 and that the present application is 
therefore barred, 

The learned Additional District Judge 
relied on the decisions cf their Lordships 
of the Privy Council in Qamar-ud-Din 
Ahmad v. Jawahir Lal (1) and Abdul 
Majid v. Jawahir Lal (2). In the latter 
case their Lordships were then interpret- 
ing cl. (2) of Art. 182 and held that the 
-dismissal of an appeal for want of prose- 
cution was not the final order of the Appel- 
late Oourt within the meaning of that 
clause, The decision in Qamar ud Din 
Ahmad v. Jawahir Lal (1) was a decision 
on the particular facta of the case and it 
‘was held that the order was not final as 
it did not preclude the decree-holder from 
coming again to the Court. The question 
whether an order dismissing an appsal in 
-default is the final decree of the Appel- 
late Oourt is, in my opinion entirely 
different from the question of what is the 
final order passed on an application for 

(1) 27 A334; 8214 102; 10L J381;2 AL J 397; 
`T Bom. L R 433;,9 O WN601; 15 M L J 258; 8 Sar} 
810 (PO), 

(2)36 A 3:0; 23 Ind. Oas. 649; 12 A L J 624; 16 
Bom. L R 395; 18 O W N 983;19 O L J 626; 27 ML 
-J 17; (1914)M W N 485; 16M LT 44;1L W 483;A I 
R 1914 P O 66 (PO). 


was made on 
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execution. It may be that the last order 
in point of time is not necessarily the 
final order and it may be, as was helg& in 
R. T. Kesavuloo v. Official Receiver, West 
Tanjore (3), that an order returning the 
application for correction is not final order. 
Wherever an epplication has been put in 
in the correct form and is eventually dis- 
missed for want of prosecution I find it 
very difficult to understand how any other 
order can be considered to be the final order. 
The learned Counsel for the respondents 
in this case contended that there was no 
final order at alland that the application 
for execution must be taken to have been 
withdrawn so that the position is the same 
asifit had never been made. I do not 
think that this contention can possibly be 
accepted. There was a valid application 
and it was dismissed by the Court. I 
respectfully agree with the remarks of 
Venkatasubba Rao, J., in Chidambaram 
Nadar v. Rama Nadar (4): 

“In my opinion an order would be a final order 
within the meaning of the clause if it terminates 
the execution proceeding so far as the Court 
passing it isconcerned, The order need not be one 
on the merits,” 
and also with the remarks of Pandurang 
Row, J. at p. 468* : 

“Weare dealing withan order which rejected 
the execution application. That order of rejection 
certainly put an end tothe petition so far as the 
Court isconcerned. It was conceded before us 
that ifa petition is dismissed because it is mot 
pressed it would bea final order, 1 donot see why 
the substitution ofthe word ‘rejected’ for ‘dismissed’ 
should make any difference in deciding whether 
the order is final or nof..... In innumerable cases 
execution petitions are dismissed or struck off 
either for default or for failure to take steps, and 
it hasnever been contended thatthere is in such 
cases no final order which alone will provide a fresh 
starting point for limitation.” 

In my opinicn therefore, the order of 
January 5,1935 dismissing the application 
in default was a final order and limitation 
runs from that date. 

The appes) is allowed with costs through» 
out. Counsel's fee in this Court Rs. 10. 


E. Appeal allowed. 


(3)AI R 1936 Mad. 613; 163 Ind, Uas. 354; (1936) 
MW N 583 9 RM 1; 4 L W 5; 1 MU 
(4) (1937) 1 M L J 453 (465); 168 Ind. Cas, 561; (1937> 
M W N 31 & 35; A I R1937 Mad. 385; 9 R M 607: I L R 
(1937) Mad. 618; 45L W 457, i 


“Page of (1937; 1 M L J.—[Ed.} 
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LAHORE HIGH COURT 
_ ° First Appeal No 77 of 1939 
° February 12, 1940 
TeK Caanp AND ABouL Ras D, JJ. 
PUNJAB NATIONAL BANK, Lro. 
LAHORE—PLAINTIFR—APPELLANT 


versus 
Seth PARS RAM AND oraErs—Deavenp- 
ANTS— RRSPONDENTS, 

Co-owners—Ouster — Mesne profits — Co-owner in 
possession to exclusion of others — Liability of, to 
render accounts of rents and profits of other's share— 
Evidence —Presumption — Party relying upon docu- 
ment in his possesston but not producing it—Presump- 
tion. 

Itis true that one co-owner is nob accountable to 
another merely because he has had ‘excess of enjoy- 
ment’ of the joint property. If however his posses- 
sionor user of joint property is inconsistent with the 
title of the others, or it amounts to their exclusion 
or dispossession, such possession or user clearly 
becomes ‘unlawful’ and he is liable to render account 
of the profits of the share ofthe other. Gurditta v, 
Agam (11) and 103 Ind. Cas. 114 (12); explained and 
distinguished [p. 700, cols. 1 & 2,] 

[Case-law referred to.] 

Where 8 document relied upon by a party isin his 
possession but not produced, the inference is that 
whe document if produced would go against 

im. 


F. A, from the decree of the Senior Sub- 
Judge, Sheikhupura, dated December 14, 
1938. 


Mesers. Achhru Ram and Hargopal, for 
the Appellant. 

Messrs. P. N. Behland Rattan Lal Cha» 
wala, for the Respondents. 


Tek Chand, J.—The plaintiff, the Pun- 
jab National Bank, Ltd., Lahore, instituted 
a suit against the defendants, six in num- 
ber, for partition of a factory, situate at 
Mauza Fatehpur Jhiwar, near Sangla Hill, 
and for rendition of accounts in respect of 
mesne profits of the factory. The defendants 
admitted that the plaintiff Bank was the 
owner of 17783/54000ths share in the factory 
and, on April 6, 1938, the lower Osurt passe 
ed a preliminary decree for partition of 
the plaintiff's share and subsequently 
appointed a Local Commissioner to effect the 
partition by metes and bounds on the spot, 
It however dismissed the plaintiff's suit so 
far asthe claim relating to the taking of 
accounts in respect of mesne profits was 
concerned The plaintjff Baak has appealed. 
The facts material for the purposes of this 
appeal are that the factory in question 
originally belonged to Girdhari Lal father 
of Shiv Charan Lal and Bikramajit (defende 
ant Nos, 4 and 5), Pars Ram (defendant 
No. 1), Mst. Bhano Bai (defendant No.2) and 
the plaintiff Bank had obtained decrees 
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against Girdhari Lal. In execution of these 
decrees the factory was sold and was, in the 
first instance, purchased by Pars Ram and 
Mst. Bhano Bai (defendants Nos. 1 and 2). 
The, Bank also claimed a share in the 
factory and before the sale was confirmed, 
by mutual agreement between the various 
decree-holders, the Bank was admitted as a 
co-purchaser, Accordingly, the sale was 
confirmed in favour of all the three decree- 
holders on August 1, 1934, and sale certi» 
ficates were granted to them in the follow- 


ing shares: 
The plaintif Bank 17783/54000 
Pars Ram (defendent No. 1) 24145/34000 
Mst. Bhano Bai (defendant No, 2) 12072/51000 


These three parties thus became co-owners 
of the factory in the shares mentioned 
above. On October 2. 1934, Pars Ram sold 
his share in the factory to Ram Ohand 
(defendant No. 3) for Rs. 15,000. Out of 
the sa'e price, Ram Ohand was able to pay 
Rs. 2,000 only in cash and for the balance, 
Rs, 13 0:0 he mortgaged, with possession, 
his 24145/54000:hs share in the factory to 
Pars Ram by a deed executed and regis» 
tered on the same day. A week later, on 
October 9, 1934, Pars Ram leased this share 
to Ram Chand for one year. Within a day 
or two from that date, Ram Ohand executed 
a lease in favour of Walu Ran, (defendant 
No. 6). The plaintiff Bank alleges that this 
lease was of the whole factory, though Ram 
Onand’s own share was 24145/54000ths only. 
Walu Ram, in his jawab dawa, admitted 
that Ram Ohand had leased the whole fac» 
tory to him. Ram Chand however stated 
that the lease was only of his own share in 
the factory, In January 1937 Ram Chand 
resold his share to Shiv Charan Lal and 
Bikramajit, sons of the original owner, Gir- 
dhari Lal. 

On December 9, 1937 the present suit was 
instituted by the Bank for partition of its 
share in the factory and for “mesne profits 
after rendition of accounts.” In this suit 
Pars Ram, Mst. Bhano Bai, Ram Chand and 
Shiv Charan Lal and Bikramajit, sons of 
Girdhsri Lal, and Walu Ram were im- 
pleaded as defendants. In the plaint, after 
reciting the transactions mentioned above, 
it was stated that Ram Ohand had leased 
out the entire factory, including the share 
of the plaintiff Bank, to Walu Ram, without 
consulting or obtaining the consent of the 
Bank and that- allthe defendants had been 
running the factory In collusion with one 
another ia order to deprive the Bank of its 
share of the rents and profits of the factory 
which they were unlawfully bringing into 
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their use, The plaintiff Bank. accordingly, 
claimed profits which had accrued from 
the factory to the extent of its share from 
the date of the purchase in its favour till 
the institution of the suit and also mesne 
profits from the institution of the suit till 
decree, together with interest thereon at a 
reasonable rate. In the last para of the 
plaint mesne profits were claimed from 
February 10, 1934, but before us Mr, Acbhru 
Ram admitted that this was a mistake and 
that the plaintiffs, if held entitled to bave 
an account from any or all of the defen- 
dants, could only claim it from the date of 
its purchase, which was August i, 1934. 

In their respective written statements, 
the defendants denied their liability to ren- 
der account to the plaintiff Bank. The 
learned Judge held that Pars Ram (defen- 
dant No. 1) was not liable as he was a part 
owner of the factory for one day only he 
having sold his share to Ram Ohand (defen- 
dent No. 3) on October 2, 1934, As regards 
Ram Chand, it was held that he was a co- 
owner and, as such, he could not be legally 
called upon to render an account of the 
rents and profits which he might have re- 
ceived of the joint property, Walu Ram 
was exonerated on the ground that he was 
a mere lessee from the co-owner and as such 
not liable to render accounts to the owners 
other than the person who had actually 
leased the property to him. Mst. Bhano Bai 
was not shown to be in possession of the 
property at any time during the period in 
dispute and, therefore, it was held that she 
was not liable to render accounts, No defi- 
nite finding was given as to the claim against 
Bikramajit and Shiv Charan Lal, but it 
seems, the learned Judge exonerated them 
on the same grounds as Ram Ohand. asin 
his view of the law one co-owner could not 
‘be sued to render accounts to another of 
the rents and profits of the joint property. 
In the result, it was keld that the suit for 
rendition of accounts could not- be main- 
tained against any of the defendants and 
this part of the suit was dismissed. We 
have no doubt that the decision of the 
learned Judge is erroneous. The plaintiff 
Bank is suing for possession of its share in 
the factory by partition and has also alleged 
that the defendants, as co-sharers in the 
factory, had been in unlawful possession of 
its share and had wrongfully appropriated 
the entire rents and profite. If these 
allegations are correct, the plaintiff is clear- 
ly entitled to recover from the person or 
persons, who have been in unlawful pos- 
session Of its share of the factory, the rents 
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and profits of that share and this claim can 
be joined with a suit for possession. e It is 
provided in O. XX, r. 12, Oivil P. C., that 
where a suit is for recovery of possession of 
immovable properly and for rent or mesne 
profits, the Oourt may pass a decree (a) for 
Possession of property, (b) for the rent or © 
mesne profits, which have accrued on the 
property during 8 period prior to the insti- 
tution of the suit or directing an enquiry as 
to such rent or mesne profits, and (e) direc 
ting an enquiry as to rent or mesne profits 
from the institution of the suit until 
delivery of possession tothe decree-holder. 
The term ‘mesne profits’ of property is dee 
fined in s. 2 (12) of the Code as meaning 
those profits, which the person in wrongful 
possession of such property actually receive 
ed or might with ordinary diligence have 
received therefrom together with interest 
on such profits, but shall not include profits 
due toimprovements made by the person 
in wrongful possession. If, therefore, the 
plaintiff succeeds in proving that one or the 
other of the defendants has been in wrongful 
possession of its share of the factory, it 
is clearly entit'e] to ask in this suit for “an 
enquiry as to the rent or mesne profits which 
have accrued on the property during the 
period in question” and the most appro. 
priate mode of this enquiry is to call upon 
the person or persons in possession to rene 
der an account of the receipts and expense 
diture. After such enquiry has been made, 
the Court shall pass a final decree in accor 
dance with the result of the enquiry, as 
provided in suber. (2) of. r. 12 of O. KX, 
The learned Judge has assumed that a 
suit for accounts can lie only if the defen- 
dants stand tothe plaintiff in the relation 
of agent, bailee, receiver, trustee or partner, 
and as a Cc-owner does not come within 
any of these categories, he is not liable to 
render account of the rents and profits of 
the entire joint property which he has ape 
propriated, to the exclusion of the other co- 
owner or co-owners. There is no warrant 


‘for such an assumption and the learned 


Counsel, who appeared for the respondents 
before us, frankly admitted that they could 
not support the proposition in the wide 
terms in which it had been laid down by the 
learned Judge. It is true that one co-owner 
is not accountable to another merely because 
he has had “excess of enjoyment” of the 
joint property. But if there has been an 
touster” by one of the other—his ‘exclusion’ 
or “dispossession’—there is no doubt as to 
the liability of the person in possession to 
render account of the rents and profits of the 
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share of the other, Both these propositions 
are well-founded on principle. Every owner 
of jeintly owned property is seized of it 
per my et per tout, he is interested in each 
and every part of the property, and it is an 
incidence of their co-ownership that they 
have a right to occupy and enjoy it. The 
mere circumstance, therefore that at any 
given time one of them is in actual posses» 
sion of more than his pro rata share, would 
not render him accountable to the others for 
“excessive use and occupation.” If however 
his possession or user of joint property is 
inconsistent with the title of the others, or 
it amounts to their exclusion or dispossece 
sion, such possession or user clearly becomes 
‘unlawful’ and he cannot be allowed to ree 
tain the rents and profits of the property 
in excess of his just share. Numerous inse 
tances will be found in the reported cases 
of the application of these principles. In 
Lachmeswar Singh v. Monowar Hossein (1), 
Gora Chand v. Keshab Chunder (2), 
Majid Mia v. Munshi Mia (8) and Chandra 
Kishore v, Biseswer Pal (4), a claim for 
mesne profits was disallowed as all that was 
proved against the defendant was that he 
had “excess of enjoyment” of joint property 
and he had not committed any act amount- 
ing to the ouster or exclusion of the plaintiff. 
In the well-known case in Watson & Co, v. 
Ram Chand Dutt (5), their Lordships of the 
Privy Council allowed the plaintiff compen= 
sation for wrongful exclusion by the co» 
owners, and in Appa Rao v. Court of Wards 
(6), they granted the dispossessed co-sharer 
a decree for mesne profits for three years 
preceding the guit. In Shankar Bakhsh v. 
Hardeo Baksh (7), the parties were found to 
have been living under “a most distinct 
agreement that they were entitled, not as 
an ordinary joint fémily, but in specific 
and defined shares” and Lord Hobhouse, 
in delivering the judgment of the Judicial 
Oommittee, held that : 

“if the enjoyment of those shares is in any way dis- 


turbed, the right to sue for profits will arise as wellas 
the right for partition.” 


Similarly, in Sriranga Thathachariar v, 
Srinivasa Thathachariar (8), where after 
severance of status of a joint Hindu family, 
the parties held the property as tenants-in- 


(1) 19 O 253; 19 I A 48; 6 Sar. 133 (PO). 

(2) A I R 1914 Oal. 209; $3 Ind. Oas. 122. 

(3) A IR 1926 Oal. 860; 94 Ind, Cas. 255, 

(4) 55 O 396; 109 Ind, Oas. 747; A I R 1928 Oal. 216; 
320 W N 291, 

(5) 18 O 10; 17 I A 110; 5 Sar. 535 (PO). 

(6) 5 M 236; 9 I A 125; 4 Sar, 345 (P OJ, 

(7) 16 O 397; 16 I A 71; 5 Sar, 299 (P ©, 

(8) 50 M 866; 104 Ind. Oas. 472; A I R1927 Mad. 
801; 53 M L J 189; 26 LW 125; 39 M L T 234, 
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common or co-sharers the defendant was 
held bound for all receipts and expenses 
and entitled to take credit only for such 
expenses as had been incurred for the bene- 
fit or necessity of the estate, and it was 
ordered that the “net income after deduc- 
tion of such expenses will have to be divid- 
ed among the share holders according to 
their shares.” Another instance in point is 
Jagar Nath Singh v.Jai Nath Singh (9), 
where the excluded co-sharer was held 
“entitled to an account of the profits of the 
lands.” Lastly reference may be made to 
Mohesh Narain v. Naubut Pathak (10), 
where Mookerjee, J., after an elaborate dis- 
cussion of the authorities, summarized the 
law in the following proposition : | 

“(L) A tenant-in-common cannot be held liable to 
his co-tenant for damages for use and occupation of 
the joint property, unless there has been waste or an 
ouster of his co-tenants, g 

(2) When a tenant in possession has prevented 
his co-tenants from obtaining from the premises such 
profits as they were capable of yielding, or has 
taken possession of the whole and used them as his 
own, and, thereby made a profit, he must account, 
either, for the fair rental value or the profits, or be 
liable for mesne profits. ee 

(3) Where one tenant-in-common occupies the joint 
property, without any assertion of hostile or exclu- 
sive title on his part, and without claim on the part 
of his co-tenants to be admitted into possession, he 
is under no obligation to account, for he has a right 
to such occupancy.” 


The learned Subordinate Judge has relied 
upon two ruling’, but neither of them sup- 
ports the view of the law taken by him. In 
Gurditta v. Azam (11), a suit bad been ins 
stituted by a debtor against a creditor for 
accounts and it was held that, according to 
the law then in force, such a suit did not lie, 
In discussing the matter the learned Judges 
observed that there must be something 
more than the mere relation of debtor and 
creditor before one party could be held en- 
titled to sue another for rendition of ace 
counts. The defendant must stand in some 
other relation to the plaintiff, as, for in- 
stance, that of agent, or bailee, or receiver, 
or trustes, or partner, or mortgagor, as had 
been laid down in certain provisions of the 
Contract Act under which persons described 
above are specifically held liable to render 
accounts. This list however was not intende 
ed to be exhaustive, and the learned Judges 
themselves clearly stated that “there might 
be other cases in which the suit might 
lie” In the other case, relied upon by the 
learned Judge, Sri Ram v. Ram Kishen Das 
(12), all that was laid down was tnat in a 


(9) 27 A 88; LAL J 488; A WN 1964, 194. 
(20) 32 © 837; 1 O L J 437, 

(11) 122P R 1881. 

(12) A IR 1927 Lah, 566; 103 Ind, Oas, 114. 
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suit for rendition of accounts before a decree 
could be passed, the defendant must be 
proved to be an accounting party. Neither 
of these rulings is therefore an authority 
for the conclusion reached by the learned 
Judge, 


In England, the right of a co-owner to 
have an account from another co-owner 
“for receiving more than comes to his jnst 
share or proportion” has been recognized 
from the reign of Queen Anne and has since 
been well-established as a part of the come 
mon law. The rule relating to this matter is 
very clearly and succinctly expressed by 
Freeman in his Treatise on Co-Tenanecy and 
Partition (2nd Edn., Para. 273 at p. 360) in 
the following terms : 

“Where one tenant-in-commmon actually receives 
the rents, issues and profits, then he may be com- 
pelled to account for such profits actually received. 
Tf one of the co-tenants makes a lease of the entire 
premises as if he was the sole owner, the other co- 
tenants are entitled to their pro rata share of the 
rents. ånd, so it is said, ifa co-tenant retains more 
than his share of the profits, he is compellable to 
account not only for the original profits but also 
for such further profits as may have accrued to 
him from this use of the original profits. Upon a 
leasing of his moiety by one of the co-tenants, his 
lessee becomes liable to account to the co-tenants 
of the lessor.” 

In the Punjab this right bas received 
statutory recognition so far as agricultural 
land is concerned in s, 77 (k), Pun, Ten. 
Act of 1887, which provides for a suit by 
a co-sharer against another co sharer “for 
accounts of the rents and profits of the 
joint holding which might be received by 
the latter.” There is no doubt therefore 
that this part of the claim is clearly maine 
tainable and the plaintiff Bank is entitled 
to have an account from such of the defen- 
dants as are proved to have taken exclusive 
possession of the whole of the factory dure 
ing the period in dispute and appropriated 
the entire rents and profits in a manner ine 
consistent with the plaintifi’s title the lear- 
ned Counsel for the plaintiff- appellant franke 
ly admitted before us that so far as Mst, 
Bhano Bai (defendant No. 2) is concerned 
there is no evidence on the record to show 
that she was ever in possessicn of any part 
of the factory or that she received any 
share of the rents and profits of the factory 
during the period covered by the suit. He 
therefore stated that he did not press the 
appeal against her. Mst. Bhano Bai is, ac- 
cordingly exonerated from liability to rene 
der account to the plaintiff. 

With regard to tke other defendants, 
Counsel had very little toeay in answer to 
the plaintiff's claim. It is clear from the 
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statements of these defendants themselves 
that from the date of the purchase tile Janu- 
ary 1937 eitter Pars Ram (defendant Ng, 1) 
or Ram Ohand (defendant No. 3) or his 
lessee Walu Ram (defendant No. 6) were in 
possession of the entire factory and that in 
January 1937 Shiv Charan Lal and Bikra- 
majit (defendants Ncs. 4 and 5: took pos- 
session. It was alleged by the plaintiff and 
admitted by Walu Ram that as early as 
October 1934 Pars Ram leased the entire 
factory to Walu Ram, including the share 
of the plaintiff Bank as well as that of Mst. 
Bhano Bai (defendant No, 2). Admittedly 
this was not done with the consent or know- 
ledge of the plaintiff ; indeed it was done in 
defiance of the plaintiff's title as a co-sharer. 
It is also in evidence that a pool had been 
arranged by the various factory owners in 
Sangla in 1934-35 and the whole share of 
this factory was received from the Pool 
Association by Walu Ram. Ram Oband in 
his jawab dawa alleged that he had leased 
his own share only to Walu Ram and not 
the entire factory as alleged by him and 
stated that a lease deed was actually written 
at the time and was in his possession at 
Shikarpur. He however failed to place this 
document on the record in the Court below 
and his Counsel before us stated his inabi- 
lity to produce it even now. The obvious - 
inference is that this document, if produced, 
would have gone ugainst Ram Ohand’s con- 
tention in the jawab dawa that he had leased 
his own share in the factory and not the 
entire factory to Walu Ram. The lease was 
originally for a period of one year only, but 
it is admitted that it was subsequently ex- 
tended for another two years. These defen- 
dants clearly excluded the plaintiff from its 
share of the factory and in denial of its 
rights took possession*sof the entire factory 
and had been appropriating the entire rents 
and profits. They are therefore liable to ren- 
der accounts tothe plaintiff. The decision 
of the lower Court on tbis point, so far as 
these defendants are concerned, is clearly 
erroneous and must be reversed, 

For the reasons given above I would ac- 
cept this appeal and pass a preliminary 
decree declaring that Pars Ram (defendant 
No. 1), Ram Chand (defendant No. 3), Shiv 
Oharan Lal (defendant No, 4), Bikramajit 
(defendant No. 5) and Walu Ram (defendant 
No. 6) are liable to render accounts to the 
plaintiff Bank for its share of the rents and 
profits from August 1, 1934 till the institu- 
tion of the sujt and thereafter till the date 
when the receiver appointed by the lower 
Court took possession of the property. The 
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appellant Bank will get its costs in this 
Court fgom defendants Nos, 1, 3, 4,5 and 6, 
The appeal is dismissed against Mst. Bhano 
Bai (defendant No. 2) with costs. Counsel 
have been directed to cause their clients to 
appear before the Senior Subordinate Judge, 
Sheikhupura on March 11, 19:0, when a 
date for further proceedings will be fixed. 


Abdul Rashid, J.—I agree, 
L; Order accordingly. 


et omore a 


SIND JUDICIAL COMMISSIONER'S 
COURT 


Oriminal Appeal No, 75 of 1939 
November 29, 1939 
Davis, J. O. 
NARSI DEVJI—APPELLANT 
VETSUS 
EMPEROR—RESPONDENT 

Bombay Prevention of Gambling Act (IV of 1857) 
3. 4—Inability to pay is special reason for imposing, 
lesser fine. 

It is within the meaning of the proviso of the 
clause relating tothe imposition of punishmente for 
offences under s, 4, Bom. Prevention of Gambling 
Act for the Oourt to put on record as a special rea- 
son forthe imposition of a lesser fine, the inability 
-of the accused to pay it. 


Or. A. against convictions and sentences 
passed by Second Additional City Magis 
trate, Karachi, dated September 13, 1939, 


Mr. Gopaldas N. Lalla, for the Appellant. 
Mr, Balkrisinaas H. Lulla, A. P. P., for 
the Crown, 


Judgment,—This is an appeal by one 
Narsi who has been convicted by the 
Second Additional City Magistrate, Karachi, 
‘of offences under ss. 4 and 5, Bombay 
Prevention of Gambling Act. and has been 
sentenced to pay a fine of Rs. 500 under e, 4, 
mand a fine of Rs. 50 for the offence 
‘anders. 5, and in default to undergo simple 
imprisonment for a period of seven weeks 
unders, 4 and one week unders, 5. The 
appeal wae only admitted on the ground 
‘of sentence, as it was urged before me 
that the fine was so heavy that special 
reasons existed within the meaning of cl. (a) 
of s. 4 of the Act for its reduction. 

The only reason which I am prepared 
ko take into account in this case is the 
inability of the accused to pay this fine. 
I attach no importance whatever to the 
other arguments advanced by the learned 
Advceate which are not even fiom the 
cord of the case before me. But it is 
indoubted that Rs, 500 is a very heavy 
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fine indeed. On the other handit is the 
law. If the Provincial Legislature wishes 
to reduce the fine set ont in the section, 
it can do so. But, as it is, ifthis fine is 
not to be imposed, special reasons to the 
contrary must be mentioned in the judgment, 
and ordinarily it is clearly for the accused 
to addue those special reasons so that the 
Magistrate may considerthem, and, if he 
has to act upon them, put them upon the 
record. On the other, hand, I think that 
a Magistrate might well in dealing with 
these cases himself enquire into the ability 
of the accused to pay the fine, for to impose 
a very heavy fine upon & poor man is 
really to give him no option of a fine at all, 
and it might be considered that it would be 
fairer in such circumstasces to impose a 
sentence of imprisonment straightway 
rather than give in the first instance an 
option of paying the fine which is unreal. 
1 think myself that it is within the meaning 
of the proviso of the clause relating to 
the impvsition of punishments for offences 
under this s, 4 for the Court to put on 
record as a special reason for the impos- 
ition of a lesser fine, the inability of the 
accused to pay it, After all, the fine is 
supposed to be proportionate to the capacity 
of the accused to pay it. Here I can only 
judge of the capacity of the accused to. 
pay the fine from the circumstances on 
the record. I certainly cannot rely on 
opinions given from the Bar. The accused 
is shown in the record as a hotel-keeper.. 
Asthelearned Assistant Public Prosecutor 
points out, gambling in this case was going 
on on alarge scale: 22 people were caught,. 
and it is in evidence that 35 to 40 people 
were gamblers, and from the judgment it. 
would appear Rs, 150 were taken in all 
from the persons of the different accused.. 
There must therefore be some profita in 
this business and the fine, though within the 
Capacity of the accused to pay, must be so. 
heavy, if itis to be effective, as to make this 
business unprofitable, 

The learned Advocate has brought the 
accused to the Qourt, but I am not im- 
pressed by the accused’s appearance. 
His case might have been better served 
if he had not been brought to tha Court. 
But it was obviously an honest thing to- 
bring him to the Court and he has been 
brought. Regarding all the circumstances 
of this case, as shown from the record, I 
should say that the fine of Rs. 500 is beyond 
the capacity of this accused, and therefore 
for the offence under s. 4, I reduce the fine 
to Rs. 200 and for the offence under g, 5. 
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it should be reduced to Rs. 25. In default 
of the payment of this fine the accused 
will undergo rigorous imprisonment for one 
month under s. 4, and to rigorous imprison» 
ment for another week under s. 5. It is not 
clear why in this case simple imprisonment 
has been imposed by the Magistrate in 
default of payment of fine. I cannot 
imagine a more useless sentence than a 
punishment of one month's simple imprison- 
ment. It merely means that the accused 
sits in prison doing no work and is a 
nuisance to himself and the prison authori- 
ties, Such a sentence robs imprisonment 
of a great part of its deterrent effect. The 
learned Magistrate should take particular 
note of these remarks. The appeal is there- 
fore allowed to the extent above set out, 
otherwise the appeal is dismissed. The 
accused wants time to pay his fine. I see no 
reason why he should have any longer than 
a month to pay it. He can have a month 
and he will continue on the same bail till 
he pays the fine, The fine may be paid 
in the lower Court though what benefit 
the accused derives from this concession is 
not plain, 
B. Order accordingly. 





PATNA HIGH COURT 
Civil Revision No. 433 of 1939 
August 6, 1940 
DHAVvLE AND MERRDITA, JJ. 
SAGARMAL MARWARI—PETITIONER 
3 versus 
z BHUTHU RAM AND OTEERS— 
OprosiTE PARTY. 

Bihar Money Lenders (Regulation of Transactions) 
Act (VII of 1939),s. 8—Applicability to suits on 
promissory notes— Hand-note whether promissory 
-note within meaning of 8. 4, Negotiable Instruments 
Act (XXVI of 1881) —S. 8, 2f can affect rights given 
-by aa. 32 and 79, Negotiable Instruments Act — 
‘Government of India Act, 1935, (25 &26 Geo. V, Ch. 
42), ss. 100, 107, Sch. VII, List I, Item No, 28— 
Provincial Legislature, if can legislate with regard 
to promissory notes—S. 107, applicability—Deals 
with repugnancy— Part of law of contract covered 
by pro-notes is not covered bys. 107—Usurious Loans 
Act {X of 1918), s. 3—Power of Court under— 
Limitations. 

A ‘hand-note’ is a promissory note, within the 
meaning of s. 4 of the Negotiable Instruments Act. 
[p. 708, col. 1.) 

Item No. z8 of the Federal Legislative List of the 
Seventh Schedule of Govt.of India Act gives the 
Federal Legislature an exclusive right to legislate 
with regard to the promissory notes. Section 8 of 
the Bihar Money-lenders Act indirectly legislates 
with regard to promissory notes, because in certain 
respects it modifies or alters the existing law on the 
subject, which is contained in the Negotiable 
Instruments Act, ss, 32 and 79. It is, therefore, 
legislation with regard to promissory notes, which 
is ‘a subjeot exclusively reserved to the Federal 
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Legislature under s. 100 of the Govt. of India Act. 
Hence the provisions of s. 8 Bihar Money-lenders 
Act while directly dealing with money dending, 
trespass indirectly upon the forbidden field» and 
nullify rights which exist in thatfield. [p. 706, col. 
1; p. 707, col. 1; p. 710, col. 2.) 

Ifa subject falls exclusively within List II, so 
then the Provincial Legislature has full power, and 
the Federal Legislature has none, and the fact that 
alaw passed by the Provincial Legislature upon 
that subject may conflict with the existing Indian 
Law in regard to that subject will not render the 
legislation ultra vires or invalid, The new law will 
override the old, even though the old may be Central 
Legislation. Section 10/, relating only to subjects 
in the Concurrent List, has no application, Nothing 
in-s. 100 can render the law wlira vires, On the 
other hand, ifit is foundthat Provincial Legislature 
while purporting to legislate upon a subject in 
List II has trespassed upon a field defined in List I 
and reserved under s. 100 (1) for the Federal 
Legislature, then nothing can make that legislation 
valid, for again s. 107 has no application The second 
sub-section of that section cannot be employed, and 
the assent of the Governor General or of His Majesty 
cannot make the Provincial law prevail even within 
the area of the Province. [p. 707, col. 2.] 

The doctrine of “pith and substance of the 
legislation” i.e., looking at the true nature and 
character of the Legislation, is subject to very 
narrow limitations The argument from analogy 
is alwaysdangerous. There are peculiar provisions 
in s. 100 of tlie Govt. of India Act, and they bar the 
application of the “pith and substance” principle 
to that Act, wherein the Provincial Legislature is 
given its powers in regard to money lending only 
subject to an express prohibition with regard to 
that portionof the money lending field which is 
covered by the subject of promissory notes. What the 
Provinciai Legislature could not directly do, it 
could not do incidentally or indirectly; and the 
Provincial Legislature cannot nullify, by implication 
any more than expressly, a statute which it could not 
enact. The Negotiable Instruments Act, at least 
with regard to ss. 32 and 79, is such a statute. 
180 Ind. Was. 161 (1), and 179 Ind. Cas. 379 (6), 
followed. 180 Ind. Oas. 994 (2), dissented from 
Russell v. The Queen (3), referred to. [p, .09, col. 2; 
p. 710, col, 1.) 

Section 107 Govt. of India Act relates only to the 
concurrent list and has no application to subjects 
reserved exclusively to List I. The part of the law 
of contract which is covered by the subject of 
promissory notes is not covered by s. 10;, as the 
Power given under s. 107, as the power given under 
8. 100 (3) issubject to the provisions ofs. 100 (1), 
8. 107 deals with repugnancy, but not ultra vires. Its 
effect isthat when the Provincial Legislature enacts 
æ law which it is otherwise competent to enact, but 
which conflicts with an existing Indian Law, then 
the assent of the Jovernor-General will make it 
prevail. But no assent of the Governor-General can 
validate a law which is void apart from any 
question of repugnancy, and which it was never 
within the competence of the Provincial Legislature 
to enact. A law whichis therefore void ab initio. 
[p. 710, col, 2.} A . 

Nothing in s. 8, Bihar Money-lenders Act can give 
a Court jurisdiction in a suit on promissory note 
to pass an order contrary to the provisions of the 
Negotiable Instruments Act or to debar the holder 
or the holder in due course of a promissory note, 
who sues upon that note, from recovering the full 
amount of principal and interest due according to 
the apparent tenor of the note. {p. 711, col. 1.] 
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The power of the Court under s. 3, Usurious Loans 
Act is, expressly limited to cases where there is 
a finding that the interest is excessive, and that the 

` transaction was unfair. [p. 708, col. 1). 


O. R. from an order of the Second Addi- 
tional District Judge of Bhagalpur, dated 
July 28, 1939. 


Mr. A. K. Mitra, for the Petitioner. 
Mr. S. N. Bose, for the Opposite Party, 


Meredith, J.—The petitioner in this 
application instituted a suitin the Court 
` of the Munsif, 1st Court, Bhagalpur, against 
the opposite party Bhathu Ram and his two 
minor sons, for recovery of Rs. 924 on the 
basis of a hand note said to have been 
executed by Bhuthu Ram for Rs. 600, bear- 
ing interest at the rate of 18 per cent. 
per annum. The allegations in the plaint, 
briefly, were that Bhuthu Ram, the opposite 
party No. 1, was the karta of the joint 
family and was impleaded in the ‘suit both 
in his personal capacity and as the karta 
and representative of the said joint family. 
On June 30, 1935, Bhuthu Ram as karta and 
representative of his joint family borrowed 
Rs. 600 in cash from the petitioner for 
cultivation and household expenses, promis- 
ing to pay on demand the same with inter- 
est at 18 per cent, per annum, and in proof 
executed a hand note payable on demand in 
favour of the plaintiff on the same date and 
made it over to him, 

The opposite party as defendants alleged 
that the hand note in suit had been execut= 
ed not for cash but on account of balance 
found due to the plaintiff after adjustment 
of accounts from 1336 Fasli Sambat in 
which simple and compound interest at 
high rates had been charged and after 
payment of Rs. 1,500 tn cash. Therefore 
under s. 8 of the Bihar Money-lenders 
Act (VIL of 1939) the accounts were liable 
to be re-opened; and they contended that on 
the re-opening of the accounts and on reduc« 
ing the interest to the rate admissible under 
the law nothing would be found due to the 
plaintiff. The Pleader guardiao of the 
minor defendants in addition urged that 
there was no legal necessity for the loan. 

The trial Court believed the defence case 
about the hand note having been executed 
in satisfaction of previous dues, but held 
that the appellants were not entitled to have 
the accounts re-opened, nor to an order for 
payment by instalments, and that no ques: 
tion of legal necessity arose in the case. 
It accordingly decreed the suit in full. 

On appeal before the learned Subordinate 
Judge the findings of the Muasif about the 
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hand note in suit having been executed in 
payment of previous dues, about the ques» 
tion of legal necessity not arising in the 
case and about the defendants not being 
entitled to instalments were not disputed, 
but it was contended that the defendants 
were entitled to have the accounts re-opened 
under s. 8 of the Bihar Money lenders Act. 
The learned Subordinate Judge accepted 
this contention, and remanded the case to 
the Munsif for ascertaining the liability of 
the defendants, if any, after re-openiag the 
accounts on reference to the account papers 
produced by the plaintiff. He directed that 
the decree, if any, would be against all the de» 
fendants, and there would be no instalments. 

The point taken in the present applica. 
tion is that the learned Subordinate Judge 
had no jurisdiction to order the re-opening 
of the transaction, because s, 3 of the Bihar 
Money-lenders Act or sə far as it affects proe? 
missory notes is ultra vires of the Provincial 


- Legislaure and so null and void. 


Section 8 of the Bihar Monsy-lenders Act 
runs as follows :—— 

“In any suit brought by a money lender before 
or after the commencement of this Act in respect of 
a loan advanced before the commencement of this 
Act or in any appeal or proceedings in revision 
arising out of such suit, the Oourt may exercise all 
or any of the following powers :— 

(a) re-open the transaction, take an account bet- 
ween the parties, and relieve the debtor of all 
liability in respect of any interest in excess of nine 
per centum simple per jannum in the case of 8 
secured loan and twelva per centum simple per 
annum in the case of an unsecured loan; “te 

(b) notwithstanding any agreement purporting to 
close previous dealings and to create a new obliga- 
tion, re-open any account already taken between 
them and relieve the debtor ofall liability in respact 
of any interest in excess of nine per centum simple 
per annum in the case of secured loan and twelve per 
centum simple per annum inthe cage of an unsecured 
loan (c) set aside either wholly or in part of revise or 
alter any security given or agreement made in res- 
pect of any loan, and, if the monsy lender has 
parted with the security, order him to indemnify the 
debtor in such manner and to such extent a3 it may 
deem just;” 


Provided that in the exercise of these 
powers the Court saall not— 

ti) re-open any agreement purporting to close 
previous dealings and to create a new obligation 
which has been entered into by the parties or any 
persons from whom they claim at a date more than 
twelve years before the institution of such suit; 

(44) do anything which affects any decree of a Court. 

Provided further that if anything has been paid 
or allowed in respect of any liability for inter- 
est in excess of nine pər centum simple per annum 
in the case of a secured loan and twelve par cantum 
simple perannum in the case of an unsacured loan, 
nothing incl, (a) or (b: shall be dsemed to require 
the creditor to repay any amount so paid or allowed 
in excess or to reduce the amount of the principal of 
the loan.” 
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The contention that thisis ultra vires is 
based upon the terms of s. 100 of the Govt. 
of India act, 1935. That section is in these 


words := 

“Q) Notwithstanding anything in the two next suc- 
ceeding sub-sections, the Federal Legislature has, and 
a Provinciel Legislature has not, power to make laws 
with respect to any of the matters enumerated in 
List I in the Seventh Schedule to this Act (herein- 
after called the ‘Federal Legislative List’). 

(2) Notwithstanding anything in the next succeeding 
sub-section, the Federal Legislature, and, subject tothe 
preceding sub-section, a Provincial Legislature also, 
have power to make jaws with respect to any of the 
matters enumerated in List III in the said schedule 
(hereinafter called the ‘Concurrent Legislative List’). 

(3) Subject to the two preceding sab-sections, the 
Provincial Legislature has, and the Federal Legis- 
lature has not, power to make laws for a Province 
or any part thereof with respect to any of the 
matters enumerated in List II in the said schedule 
(hereinafter called the ‘Provincial Legislative List’), 

(4) The Federal Legislature has power to make laws 
with respect to matters enumersted in the Provinctal 
Legislative List except for a Province or any part 
thereof " MI i f 

Item No. 27 of the Provincial Legislative 
List ia‘Yrade and commerce within the Pro- 
vince; markets and fairs; money lending 
and money lenders.” It willthus be seen 
that the Provincial Legislature is given the 
exciusive right to legislate for the Province 
with regard to money lending and money 
lenders, On the other hand, however, Item 
No. 28 of the Federal Legislative List is 
“cheques, bills of exchange, promissory notes 
and other like instruments.” The Federal 
Legislature is, therefore, given the exclusive 
right to legislate with regard to promissory 
notes, A ‘hand note’ is a promissory note, 
for in s. 4 of the Nagotiable Instruments 
Act (XXVI of 1881) ‘promissory note’ is 
defined as 

“an instrument in writing (not being a bank note 
or a currency vote) containing an unconditional 
undertaking, signed by the maker, to pay a certain 
sum of money only to, or to the order of, a certain 
person, or to the bearer of the instrument.” 

Ib is argued for the petitioner that s. 8 
of the Money-lenders Act indirectly legis- 
lates with regard to promissory notes, be» 
cause in certain respects it modifies or 
alters the existing law on the subject, which 
is contained in the Negotiable Instruments 
Act. For example, s. 32 of the Negotiable 
Instruments Act provides that 

‘In the absence of a contract to the contrary 
the maker of a promissory note........ 18 bound to 
pay the amount thereof at maturity according to 
the apparent tenor of the note.............and in de- 
fault of such payment as aforesaid, such maker 
Ena ses... 8 Pound to compensate any party 
to the note...........for any loss or damage sustained 
by him and caused by such default", | : 

Again, ins, 79 of the Act it is provided 


that 
‘When interest at a specified rate is expressly 
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made payable on afpromissory note,......++++it 
shall be calculated at the rate specified, 
amount of the prinipal money due thereon, frm the 
date of the instrument, until tender or realization 
of such amount, or until such date after the in- 
stitution of a suit to recover such amount as the 
Court directs,” 

Thus, under the existing law with regard 
to promissory notes, when a suit is brought 
upon a hand note the maker of the hand- 
note is bound to pay the amount in full 
together with the interest stipulated in the 
hand note, Section 8 of the Money-lenders 
Act detracts from that right of the payee 
of a promissory note, since it provides 
that in any suit brought by a money lender 
in respect of a loan (and no exception is 
made in the case of asuiton a hand nole), 
the Court may inter alia re-open the transac- 
tion, take an account between the parties 
and relieve the debtor of all liability in 
respect of any interest in excess of nine 
per cent simple per annum in the case of a 
secured loan and twelve per cent. simple 
per annumin the case of an unsecured 
loan; and notwithstanding any agreement 
purporting to close previous dealings and 
to create a new obligation, may re-open 
any account already taken between the 
parties and relieve the debtor of all liabilities 
in respect of any interest in excess of nine 
per cent. simple per annum in the case 
of a secured loan and twelve per cent. 
simple per annum in the case of an un» 
secured loan, It may further set aside 
either wholly or in part or revise or alter 
any security given or agreement 
made in respect of any loan (and here 
again no exception is made with regard. 
to collateral security given in the shape of 
a promissory note). 

In the present case the petitioner upon 
the existing law relating to promissory notes 
has the right to recover his principal of 
Rs, 600 and his interest at the rate of 18 per 
cent. per annum, yet by utilising the 
provisions of s. 8 of the Money-lenders 
Act the Court has passed an order, which 
may deprive him of the whole of his 
principal, if it is found on re-opening the 
account that nothing was due at the time 
of the hand note after reducing the pre- 
vious rate of interest upon which the 
liabilities were calculated, and must cer- 
tainly deprive him of all interest in excess 
of twelve per cent. 

ifs.8 of the Money-lenders Ast entitles 
the Court to modify the rights of the 
petitioner upon his promissory note in 
this manner, it unquestionably alters, 80 
it is argued, the existing law relating to 
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promissory notes as set out in ss. 32 and 
79 ôf the Negotiable Instruments Act. 
Ih is, therefore, legislation with regard 
to promissory notes, which is a subject 
exclusively reserved tothe Federal Legis- 
latnreunder s, 100 of the Government of 
India Act. 

Once it is held that this legislation is 
legislation with regard to promissory notes, 
then the fact that “money-Iending and 
mouey-lenders” is an item reserved for the 
Provincial Legislature cannot render the 
legislation intra vires because under s. 100 
(3) the power given to the Provincial 
Legislature to legislate on the matters 
enumerated in the Provincial List is 
expressly made subject to the power of 
the Federal Legislature, aud the deprivation 
of the power of the Provincial Legislature, 
to make laws with respect to matters 
enumerated in the Federal List. Moreover, 
the power of the Federal Legislature to 
legislate in respect of its own list, and 
the provision depriving the Provincial 
Legislature of all power to make laws with 
respect to that list, is expressly made 
notwithstanding the powers given to the 
Provincial Legislature under sub-s, (3) of 
s 100, That istosay,s 100 sub-s. (1) in 
effect lays down that the Provincial Legis» 
lature has no power to make laws with 
respect to promissory notes notwithstanding 
the fact that sub-s. (3) of 8.100 gives the 
Provincial Legislature power to legislate 
with regard to money-lenders and money- 
lending; and, secondly (making the position 
plainer still), though in sub-s. (3) the 
Provincial Legislature has been given the 
power to legislate with respect to money 
lenders and money lending, that poweris ex 
pressly made subject to the prohibition in 
sub-s. (1), depriving the Provincial Legis- 
lature of all power to legislate with respect to 
promissory notes. 

When reduced to its fundamental terms 
in this manner, the argument for the peti- 
tioner appears to me to have great cogency, 
Section 100 when read in conjunction with 
the list in tne Seventh Schedule, if it gives 
the Provincial Govt. power to legislate 
generally with respect to money lending, 
also deprives it of all power with regard to 
that particular portior of the general subject 
of money lending, which consists of the law 
jn respect to promissory notes. To quote 
the Federal Court: 

“A general power ought not to be so construed as 
to make a particular power conferred by the same 
Act and operating in the same field, a nullity, when 


by reading the formerin a more restricted sense 
effect can be given to thelatter in its ordinary and 
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natural meaning and thus theoverlapping between 
them can be avoided.” In the matter of Central 
Provinces and Berar Sales of Motor Spirit and 
Lubricants Taxation Act, 1938 (1). 


It will be observed that the argument in 
this case rests entirely on the doctrine of 
ultra vires, It does not depend in any way 
on the questionof repugnancy. The case 
of repugnancy is dealt within s. 107, and 
on a careful reading of s. 107 it is clear 
that the question of repugnoancy to the 
existing law does not arise in the present 
case, aud s. 107 has no application, for both 
the sub-sections of s. 107 in regard to 
existing Indian Law provide only for the 
case of repugnancy te existing Indian 
Laws with respect to one of the matters 
enumerated inthe concurrent Legislative 
List. In the present case we have nothing 
to do with List II. The argument is based 
entirely on Lists I and II, If a subject 
falls exclusively with List If, so then the 
Provincial Legislature has full power, and 
the Federal Legislature has none, and the 
fact that a law passed by the Provincial 
Legislature upon that subject may conflict 
with the existing Indian Law in regard 
to that subject will not render the legisla- 
tion ultra vires or invalid. The new law 
will override the old, even though the old 
may be Centra] Legislation. Section 107, 
relating only tosubjects in ths Oonzurrent 
List, hasno application. Nothing in s. 100 
can render the law ultra vires. On the 
other hand, if it is found that Provincial 
Legislature while purporting to legislate 
upon a subject in List II has trespassed 
upon a field defined in List I and reserved 
under s. 100 (1) for the Federal Legislature, 
then nothing can make that legislation 
valid, for agains 107 has no application, 
The second sub-section of that section cans 
not be employed, and the assent of tha 
Governor General or of His Majesty can- 
not make the Provincial Law prevail even 
within the area of the Province, 

It is true that stress has bean laid on the 
fact that's. 8 is repugnant to the existing 
law in the Negotiable Instruments Act; but 
that is not for the purpose of relying 
directly upon the repugnancy but only for 
the purposes of showing indirectly that 
this legislation does trespass upon the 
subject of promissory notes, since it modi- 
fies and alters the existing law which has 
been expressly enacted upon that very 
subject. 


Q) 20 P L T 197; 180 Ind, Oas. 161; AIR 
1939 FO 1; (1933) M W N23 49L W385 BR 
Quek F O 1; 19390 LR H443 OWN] 
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Before I go further, I wanttodeal with 
two subsidiary questions, which have been 
raised; (1) the question of the Usurious 
Loszns Act and (2) the argument that the 
evitis based upon the loan, and not on the 
hand note. 

. The argument with regard to the 
Usurious Loans Act, 1918, is that even if the 
learned Subordinate Judge had no juris- 
dicticn to pass the order which he did by 
virtue of s.8 of the Bihar Money-lenders 
Act, nevertheless the order canbe treated 
as an order under e. 3 of the Usurious 
Loans Act, which isan Act of the Central 
Legislature, and so may be regarded as 
valid. 

This contention cannot be accepted, 
however, in view of the fact that s. 3 gives 
the Court jurisdiction to re-open a transac- 
tion, take an account between the parties 
and relieve the debtcr, only where it has 
reason to believe that the interest is exces- 
sive, and the transaction was as between 
the parties thereto substantially unfair. 
The power of the Court under this section 
is, therefore, expressly limited to cases 
where there is a finding that the interest is 
excessive, and that the transaction was unfair. 
In the present case there 18 neither 
of these necessary findings. In the 
absence of these findings there is no 
jurisdiction to apply s. 3. 

The point raised with regard to the 
nature of the suit is that since it is a suit 
against the entire joint family, and not 
only against the maker of the promissory 
note, itis essentially a suit based on the 
loan, and not one on the hand note for en- 
forcement of the security. Even, therefore, 
ifs. 8 ofthe Bihar Money-lenders Act cans 
not affect the law regarding hend notes, 
it is fully valid in relati n to the present 
case, since it is not contended that the 
Legislation is ultra vires as affecting suits 
upon jcans. 

In my view, having regard to the terms 
of the plaint in this case, the argument 
is fallacious, Itis true thatthe suit was 
against both the maker of the promissory 
note and the other members of the joint 
family. It was nevertheless a suit on the 
basis of the hand note, There isan express 
allegation in the plaint that the defendant 
No. 1 acted as the karta and representa- 
tive of his joint family, That amounts to 
saying that hé executed the hand note as an 
agent ofthe joint family, making his sons 
also liable on the hand note. Moreover, it 
is expressly stated that the defendant No, 1 
is impleaded in his personal capacity as 
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well as in his capacity as representative 
of the joint family. It can never beesaid 
that the plaintiff in this plaint has abaa- 
doned his rights upon the collateral secu- 
rity. Ifthe suit is at all on the loan, it is 
a suit both on the loan and on the hand 
note; that is to say, the plaintiff is stand» 
ing on both his legal rights, and if one 
of those rights be taken away by the Legis- 
lature, he can nevertheless succeed fully 
upon his enforcement of the other. If it 
be once conceded that s. 8, cannot affect 
rights and liabilities upon a promissory 
note, then the plaintiff cannot be defeated 
in his claim by anything derogating from 
any independent right to sue upon the loan. 
The suit is clearly to enforce all the rights 
in respect of this transaction, and as long 
as he remains entitled to succeed in full 
upon any of those righte, an order refusing 
him the enforcement of his claim cannot 
be valid. Indeed itis to be noted that hig 
case as regards the loan has not been ace 
cepted, andit is only upon the basis of the 
hand note that he can secure a decree if he 
succeeds at all. 

Having disposed of these subsidiary 
points, I now return to the question of 
ultra vires. Is there any road of escape 
from the position that no Provincial Legis- 
lation can affect rights and liabilities re- 
lating to promissory notes as specifed in 
the Negotiable Instruments Act ? 

A very similar question arose in a Mad- 
ras case, Mada Nagarainam v. Puvada 
Seshayya (2), where it was held by a Full 
Bench that the provisions of the Mad. Agri. 
Relief Act, 1938, relating to scaling down 
of debts and interest are within the powers 
of the Provincial Legislation. There also 
the very contention which has been made 
in the present case was put forward. The 
argument was that the Mad. Agri. Relief 
Act makes no difference between a simple 
contract and adebt due on a promissory 
note or other negotiable instrument, There» 
fore, debts arising on negotiable instru» 
ments were within the purview of the Act. 
If debts on promissory notes were exclud- 
ed, the Act would to a very large extent 
be rendered nugatory, the practice of lend- 
ing money on promissory notes being so 
widespread. It was gaid that, asthe Nego- 
tiable Instruments Act contemplates the 
payment of the full amount due on a nego- 
tiable instrument, the Provincial Legisla- 
ture had no power to enact a measure cut- 

(2) I L R (1939) Mad. 151; 180 Ind. Oas, 994; (1939) 
1M LJ 272; (1939) M W N 192 (2); A IR 1939 Mad, 
361; 49 L W 257;11 RM 760. 
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ting down the amount payable on the nego» 

tiable instrument, and the attention of the 

Cgurt was drawn tothe provisions of ss, 32, 

A 78 and 80 of the Negotiable Instruments 
ct. : 

The Full Bench did not accept that 
argument, and adopted two roads of escape 
from it, The first was what is generally 
Called the “pith and subsance”’ argument. 
According to this doctrine, the fact that an 
Act of a Provincial Legislature may in 
some respect trench upon a Federal subject 
is not the deciding factor. In deciding 
whether a particular Act is ultra vires of 
the Legislature the Court has to have re- 
gard to “the true nature and character of 
. the legislation in the particular instancein 
order to ascertain the class of subject to 
which it really belongs”; Russell v. The 
Queen (3).. This argument is very clearly 
stated ina passage from the decision of 
the House of Lords in Gallagher v. Lynn 
(4). The passage, which is quoted in the 
Madras case, runs as follows :— 

“It is well established that you are to look at the 
‘true nature and character of thelegislation, Russell 
v. The Queen (3), ‘the pith and substance of the 
legislation’ If, on the view of the statute as a 
whole, you find that the substance of the legislation 
is within the express powers, then it is not invali- 
dated if incidentally it affects matters which are 
outside the authorized field. The legislation must 
not under the guise of dealing with one matter in 
fact encroach upon the forbidden field. Nor are 
you to look only at the object of the legislator. An 
act may have a perfectly lawful object, e.g. to pro- 
mote the health of the inhabitants, but may seek 
to achieve that object by invalid methods, e. g. a 
direct prohibition of any trade with a foreign country, 
In other words, you may certainly consider the 
clauses of an Act to see whether they are passed 
‘in respect of’ the forbidden subject. In the present 
ease any suggestion of an indirect attack apon 
trade is disclaimed by the appellant. There could 
be no foundation for it. The true nature and cha- 
racter of the Act, its pith and substance, is that it 
isan Act to protect the health of the inhabitants 
of Northern Ireland, and in those circumstances, 
though it may incidentally affect trade with County 
Donegal, it is not passed ‘in respect of' trade, and is 
therefore not subject to attack on that ground.” 

What this amounts to is this, that if the 
legislation is primarily and substantially in 
respect of a legitimate field, it does not be- 
come invalid merely because it happens to 
trespass incidentally or indirectly upon for- 
bidden ground. Atthe same time the for- 


bidden ground cannot be trespassed upon. 


in the guise of legislation within the legiti- 
mate field ; and if the Local Legislature is 
expressly forbidden from invading a parti- 
cular field, it cannot avoid that prohibition 
(3) (1882) 7 App. Cas, 829 (839); 51 L J PC 77; 
6 L T 889. 


4 < 
(4) 09371) A O 863; 106 LJ P O 161; 1571 T 374; 
81 B J609; 53 T L R 929; (1937) 3 A E R 598. 
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by doing indirectly what it cannot directly 
achieve. In the words of Lord Haldane, 
“neither the Parliament nor the Provincial 
Legislature” (this was a Canadian case) 
“have authority under the Act to nullify 
by implication, any more than expresaly, 
Statutes which they could not enact”, [Great 
West Saddlery Co. v. The King 5). 

The doctrine, therefore, is subject to 
very narrow limitations, Nevertheless the 
Madras Full Bench held that the Mad. 
Agri, Relief Act was in substance wi'hin 
the express powers of the Madras Legisla- 
ture, and that the fact that in particular 
cases it might operate to reduce liability 
on contracts evidenced by negotiable instru- 
ments could not affect its validity. 

If I may say so with the greatest respect, 
the application of this principle, derived 
by analogy from Canadian and Irish cases, 
to the case of the Govt. of India Act, 1935, 
seems tome to ignore the provisions of 
s. 100 of that Act, which make the powers 
of the Provincial Legislature expressly sube 
ject tothe powers of the Federal Legislature 
and give exclusive powers to the Federal 
Legislature notwithstanding any powers 
given to the Provincial Legislature. The 
argument from analogy is always dangerous 
and particularly so in a case like this, IfI 
may quote the Federal Court 

“There are few subjects on which the decision 
of other Courts require to be treated with greater 
caution than that of Federal and provincial powers, 
for the decision must depend upon the words of 
the constitution which the Oourt is interpreting ; 
and since no two constitutions are in identical terms, 
itis extremely unsafe to assume that a decision on 
one of them can be applied without qualification to 
another.” 

In re Central Province and Berar Sales 
of Motor Spirit and Lurbicants Taxation 
Act, 1938 (1). And again 

“in construing the provisions of the Act relating 
to legislative powers, if the text is explicit, the text 
is conclusive, alike for what it directs and what it 
forbids.” (idem). 

There are peculiar provisionsin s, 100 
of the Govt. of India Act, and in my 
view, they bar the application of the “pith 
and substance” principle to that Act, where» 
in the Provincial Legislature is given its 
powers in regard to money lending only 
subject to an express prohibition with re- 
gard to that portion of the money leading 
field which is covered by the subject 
of promissory notes. 

As between the Madras Full Bench view 
and the view of this Court as ‘expressed by 
a Full Bench, the latter must in this Court 


prevail. A Full Bench of the Patna High 
(5) oe 2A 091; 90 L;J P 0102; 125 L T138; 


37T L R 436. 
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Court, in the case of Sadanand Jha v. Aman 
Khan (6), has negatived the pith and sub» 
stance argument, In that case Manohar 
Lall, J. observed : 

“It will be worse than useless, if not dangerous, 
to apply the principles, which have been en- 
unciated by the Privy Council to govern the con- 
struction of the Oanadian Act, as governing the 
Construction of the Bihar Money-lenders Act, 1938, 
which is framed entirely on different lines and based 
upon wholly different schemes of policy. ‘The two 
Acts are not in part materia......0.0...+. I, therefore, 
decline to be led away by the argument from analogy, 
based upon the reagonings adopted by their Lord- 
ships in deciding cases on the Canadian Law." 

My Jearnad brother, Dkavle, J., who was a 
member of the Full Bench in question, ob- 
served in that case that, 


“the exclusive powers given to the Provincial 
Legislature over money lenders and money lending 
cannot be enlarged so as to include an incidental 
invasion of the dominant law in the concurrent field, 
even if such invasion could be regarded as necessarily 
incidental to the effective exercise of the powers by 
such Legislature.’ 


In short, the Patna Full Bench rejected 
the pith and substance argument, and held 
thet what the Provincial Legislature could 
not directly do, it could not do incidentally 
or indirectly; and I wonld add, upon the 
unimpeachable authority of Lord Haldane, 
that the Provincial Legislature cannot nul- 
lify, by implication any more than express- 
ly, a statute which it could not enact, The 
Negotiable Instruments Act, at least with 
regard to ss, 32 and 79, is such a statute. 

The Patna Full Bench case went up in 
appeal to the Federal Court. Inthe Federal 
Court, however, the question was not 
considered upon its merits, as the Court 
held that in view of the fact that the Bihar 

‘Money-lenders Act/ITI of 1938) had been 
superseded by the Act of 1939, the question 
did not arise: Shyamakant Lal v. Rame 
bhajan Singh (7). 

As for the other road of escape taken in 
the Madras case, that was a finding that the 
Agri. Relief Act was not to be re- 
garded as really affecting the principles 
embodied in the Negotiable Instruments 
Act. Inthe pres nt case we have nothing 
to do with the Mad. Agri. Relief Act, 
and I donot want nor would I be entitl- 
ed, to express any opinion with regard to 
that finding, I may, however, perhaps say 
that I am unable to follow the argument in 
support of this view. The only reason given 
for it is that 


“negotiation of a promissory note is not prohibited, 

(6) 18 Pat 13; 179 Ind. Cas. 379; A I R 1939 Pat 
55; 20 PT. T 1; 5 B R 265; 11 RP 357 (F B) 

(7) 20P L T 473; 162 Ind, Oas 161; AIR 1939 
F O74; 1939 OL R 99; 12RFO 1;5 B R756; (1939) 
EO N 674; (1939) FOR 193,43 0WNF 0 68 
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nor it issaid that a maker or an endorser will 
not be liable; the only effect of the Mad. Agri. 
Relief Act, so far as negotiable instruments are cop- 
cerned, is to reduce liability where the maker ®r 
endorser is an agriculturist.” 


To point out that certain provisions of the 
Negotiable Instruments Act are not affected 
affords no ground for drawing an inference 
with regard to other provisions found else- 
where in the Act, 

In my view there is no escape from the 
position that if the provisions of s. 8 are to 
be applied to suits upon promissory notes, 
then they undoubtedly modify the existing 
rights and liabilities upcn promissory notes 
as specified in the Negotiable Instruments 
Act, and they thereby affect the law with 
regard to promissory notes, and so, while 
directly dealing with money lending. tres- 
pass indirectly upon the forbidden field, and 
nullify rights which exist in that field, 

There is one other argument with which I 
must deal, namely, that as this legislation 
within the field of contract, a wide field 
which embraces both the subject of money 
lending andthe narrower subject of pro» 
missory notes, it is, therefore, legislation in 
respect of a subject in the Concurrent List 
and so is validated under s, 107 (2), as the 
assent of the GovernorGeneral has been 
obtained to the Act of 1939. There are, I 
conceive, two answers to this argument. 
The first is that s. 107 relates only to the 
concurrent list and has no application to 
subjects reserved exclusively to List I. The 
part of the law of contract which is covered 
by the subject of promissory notes is not 
covered by s, 107, as the power given under 
s. 107, as the power given under s. 100 (3) 
is subject tothe provisions of s. 100 (1), 
The second is that s. 107 deals with repug« 
nancy, but not ultra vires. Its effect is that 
when the Provincial Legislature enacts a 
law which it is otherwise competent toenact, 
but which conflicts with an existing Indian 
Law, then the assent of the Governor Gene» 
ral will make it prevail. Buino assent of 
the Governor-General can validate a law 
which is void apart from any question of 
repugnancy, and which it was never within 
the competence of the Provincial Legisla- 
ture to enact: A law which is therefore void 
ab initio. Section 107 (2) provides means 


“for overcoming a repygnancy; it provides no 


means of validating a law which is com- 
pletely ultra vires—ultra vires ab initio, and 
not merely on account of repugnancy, and 
which therefore has no intrinsic force in it 
which can be validated. 

I have endeavoured to consider the ques- 
tion in all its aspect, and after doing so I am 
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decidedly of opinion that nothing ins. 8 of 
the Bihar Money-lenders Act could give the 
learned Subordinate Judge jurisdiction to 
pass the order which he has done in this 
case, I am not holding that s. 8 is ultra vires, 
It may be that the Provincial Legislature 
never contemplated that it should apply to 
suits upon hand notes (though the terms of 
8. 8 (c) render that view difficult). However 
that may be, the question in its broad aspect 
is one that it is unnecessary in this case to 
decide, I do, however, consider that nothing 
ins. 8 can debar the holder or the holder 
in due course of a promissory note, who 
sues upon that note, from recovering the 
full amount of principal and interest due 
according to the apparent tenor of the note. 
That is enough for the purposes of the pre- 
sent application. 

In this view I would allow the application 
with costs, set aside the order of the learned 
Subordinate Judge and restore the order of 
the learned Munsif. 

- I consider this is a case where the certi» 
ficate under s. 205 (1) of the Govt. of India 
Act should be given. 


Dhavle, J.—I agree. 


The existing Indian Law regarding proe 
missory notes (a matter coming within Item 
No, 28 of the Federal Legislature List) that 
we find in the Negotiable Instruments Act 
is not directly or indirectly referred to in 
s. 107 of the Govt. of India Act, for the sece 
tion assumes the competency of legislation 
with reference to the three Legislative Lists 
in the Seventh Schedule and provides for 
repugnancies between conpetent legislation 
by Provincial Legislatures on one hand and 
competent legislation by the Federal Legis- 
lature on the other, besides existing Indian 
Legislation with respect to the matters 
enumerated in the Concurrent Legislative 
List. Section 100, however, altogether ex- 
eludes the Provincial Legislatures from the 
matters enumerated in List J, and therefore, 
the law relating to promissory notes must 
be given effect to notwithstanding any en- 
actments by the Provincial Legislature 
operating in the two fields open to it, names 
ly, Lists II and III. This makes it unneces- 
sary to determine how far the Provincial 
Legislature intended s, 8 of the Money- 
lenders Act to apply to suits upon hand 
notes, for that section, cannot be taken to 
override the Negotiable Instruments Act. 


8, Application allowed. 
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MADRAS HIGH COURT 
Application No. 1592 of 1939 in O. P. 
No. 158 of 193% 

November 9, 1939 
VENKATARAMANA Rao, J. 

In the matter of TRAVANRORE 
NATIONAL anp QUILON BANK, Lro. 
A, S. S. R. 8t. VEERAPPA OHETTIAR— 
APPLICANT 
versus 
J. V.PIRRIE AND ANOTHER— OFFIOIAL 
LIQUIDATORSE—OPPOSITE PARTY 
Set-off—Amount payable by A in kis individual 
account—Amount payable to A and Bin their joint 


‘account—Set-off, when allowed. 


It is no doubt truethat where there isan amount 
payable by A in his individual account and an 
amount payable to A and B in their joint account, 
the two accounts cannot be set-off, but if it can 
be shown that, though the account is in the name 
of A and B, A is solely entitled to the amount, a 
set-off will be allowed. Whether the property be- 
longs solely to A, can be found on evidence, Lz 
parte Moriar ; In re Willis, Percival & Co. (1) and 
Hirschorn v. Evans (2), relied on, 

Messrs. B Sitarama Rao and K. Chandra- 
sekharan, for the Applicant. 


Mr. C. Krishnaswami, for the Opposite 
Party. 


Order—This is an application by one 
Veerappa Chettiar claiming a set-off of the 
amounts due and payable by the Bank in 
respect of Fixed Deposit Receipt No. 64-38 
dated March 6,1938 in the accounts of ite 
branch office at Karaikudi for Rs. 7,00 
in the name of himself and his mother 
Visalakshi Achi payable to either or survivor 
and four cash certificates of the total 
value of Re. 2,0/1-8-0 against a sum of 
Rs. 10,087-15-9 owing by him to the Bank on 
overdraft account. Mr. Sitarama Rao, his 
learned Counsel, has not chosen to press his 
claim in regard to the cash certificates. 

Therefore the only question that has to be 
considered is that relating to the amount 
covered by the fixed deposit receipt. It is 
the case of the applicant that the said sum 
solely belongs to him and his mother Visala- 
kshi has no interest therein and that her 
name was included at the time of the original 
deposit in 1937 as the applicant was then in 
failing health. The Official Liquidators ope 
pose the claim on the ground that from the 
terms of the fixed deposit receipt it is a joint 
debt payable by the Bank and there is 
nothing to indicate that Visalakshi was only 
a namelender and therefore there could not 
he set-off of a joint debt against a separate 
debt. It is no doubt true that where there 
is an amount payable by A in his indi- 
vidual account and an amount payable to 
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A and B in their joint account, the two 
accounts cannot be set-off, but if it could 
be shown that, though the account is in the 
name of A and B, A issolely entitled to the 
amount, a setecff has always been allowed, 
As Cotton, L. J. pute it in Fa parte 
Morier; In re Wills, Percival & Co. (1), at 
p. 502, the question is whether, 

“it can be said that the money so absolutely be- 
longe to that one of the two persons in whose joint 
names the account stands, who has another account of 
hisown that we muet treat it as his sole property 


and require the balance to be struck between the two 
accounts.” 


Whether the property belongs solely to 
A,ean be found on evidence: vide Hirs- 
chorn v. Evans (2) where a deposit receipt 
stood in the name ofa husband and wife was 
examined to find out whether the money be- 
longed solely to the husband or jointly to 
the husband and wife. Mr. Sitarama Rao has 
examined the applicant to prove that the 
money covered by the fixed deposit receipt 
solely belonged to him. It is clear from the 
evidence that he was carrying on business 
for some years befcre the deposit in the 
Bank, that the moneys from his business 
were fromtime to time invested in the 
Chartered Bank of India Ltd., that the 
account in the Chartered Bank stood solely 
in his name, that in March 1937 there wasa 
balance of nearly Rs. 9000 in the Chartered 
Bank and he drew a cheque on the Chatered 
Bank for Rs. 8,670 in favour of the Travan- 
core National and Quilon Bank Ltd,, and 
that he directed the latter Bank to issuea 
fixed depcsit receipt for Rs. 7,500 in the 
name of himeelf and his mother Visslakshi 
payableto either or survivor and utilise the 
balance in the purchase of some rubber 
shares. Itis also clear from his deposition 
that Visalakshi was indebted to him in 
the sum of ever Rs. 2,000 on the date of 
the said deposit, and that the said depcsit 
was renewed for another yearon March 6, 
1938. I see no reason to disbelieve his 
evidence, It must therefore be found that 
the said sum of Rs. 7,500 is the sole property 
of the applicant. Once this conclusion is 
arrived at, the applicant will be entitled to 
a set-off as claimed by him. The rule of 
law is abeolutely clear and is thus stated in 
Hart's Law of Banking, Vol. I, at pp, 309 
and 310 thus: 

“Where a personhas an account in his own name 
and has another inthe joint names of himself and a 
second pereon with the same banker, upon the bank- 
ruptcy of the latter the one account cannot be set-off 
against the other, unless the person having the sole 

(1) (L880) 12 Oh. D 191 (502); 49 L J Bk. 9340 L T 
799; 28 W R 235. 


(2) (1938) 2 K B 801; 107 L J K B 756; 159 L T 405; 
(1938) 3 All E R 491; 82 S J 664; 54 T L R 1069, 
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account is solely interested in the balance of the joint 
account, so that equity would have compelled the 
other persona, without imposing any terms of direct 
ing apy enquiry, to transfer the account intoehis 
name alone,” 

It is based on the casein Ex parte Morier: 
Inre Willis, Percival & Co. (1) and the 
principle laid down in that case has always 
been accepted as good law, In that case two 
persons, a brother and sister were executors 
of an estate and they had a joint account 
in their joint names. The brother was also 
indebted to thé Bank in a separate account, 
The question arose whether the amount in 
one account could be set-off against the 
amount in the other, It was found in that 
case thatit could not be ascertained that 
the brother was solely entitled to the 
amount because it depended upon the tak» 
ing of an account and finding out whether 
the account would result in a balance in 
favour of the brother, The learned Judges 
took the view that the brother and the 
sister were in the position of joint creditors 
of the Bank having joint assests in the 
Bank and no set-off could be allowed. In 
the course of the judgment, James, L., 
J, remarked thus; 

“Unless it could be made out clearly that A and B 
were trustees of the fund for A, it seems to me there 
could not be an equitable set off, because the money 
is due in autre droft and where the money is due in 
autre droit the only exception which equity has intro- 
duced into the principle of & legal set off is when the 
money is really and truly the property of one man in 
the name of another, not when the result of taking the 
accounts would be to show thatthe ultimate balance 
would be his property, but when it is nothing but we 
ueed to callin the Privy Oouncil a benam? account, 
that is,an account put by one man in the name of 
another merely for his own convenience.” 


The learned Counsel for the Official 
Liquidators sought to rely on the following 
observations of Brett, L. J., namely, that a 
set-off could not be allowed unless a Court 
of Equity, “without any terms or any fure 
ther enquiry, would have obliged the sister to 
transfer the account into her brother's 
name, alone." His contention is that this 
langaage imports that without any evidence 
the property must be found to belong to the 
applicant and as a result of any evidence 
being adduced. It seems to me that the 
contention is based on a misapprebension of 
the language used by Brett, L. J. What 
Brett, L. J.really meant by the use of the 
expression ‘without any further enquiry’ 
was without taking any account. That this 
must be his meaning is clear from the obser- 
vations of James, L. J. in the same case in 
the passage above cited and also at pages 
4949 and 5U0* as Brett, L. J. concurred in the 


#Pages of (1880) 12 Oh. D.—|Ed.] 
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Judgment of James, L. J., for the reasons 
giver, by that learned Judge (vide p. 700). 
It ig in this sense that Brett, L, J, used the 
expression ‘further enquiry’ in his judgment, 
In view of my finding that the amount of 
Rs, 7,500 covered by the fixed deposit re- 
ceipt solely belongs to the applicant I direct 
a set-off of the said sum against the money 
owing by the applicant to the Bank, The 
applicant will have the cost of the Judge’s 
Summons and Rs, 100 as and for his Coun- 
sel’s fee. The Official Liquidators will have 
Rs. 100 for their costs, to the costs come out 
of the assets of the Bank. 


Nv, Order accordingly. 


RANGOON HIGH COURT 
Civil Revision No. 3 7 of 1939 
March 11, 1940 
MAOKNETY, J. 
{MAE OHO AND ANOTHER—-APPLIOANTA 
versus 
U PO MYA—Responpgnt 

Civil Procedure Code (Act V of 1908), Sch. II, 
Para. 21 (2)—No allegation that decree was in excess 
of or not in accordance with award—Appeal chal- 
lenging validity of award on ground that it was 
beyond terms of reference and one of parties was 
acting for miner—Competency. ° 

Where it is not urged that the deeree of the 
Oourt was in excess of or not in accordance with 
the award an appealin which the validity of the 
award itself is attacked on the ground that one of 
the parties to the reference, was acting not for 
herself but merely on behalf of a minor, and that 
the award had gone beyond the terms of reference 
is incompetent. 156 Ind. Oas, 414 (D), Ghulam Khan 
v. Muhammad Hassan (2), Maharajah Joymungul 
Singh v. Mohun Ram (3) and Ibrahim Ali v, Mossin 
Ali (4), referred to. 


O. R. from the decree of the District 
Court, Yamethin, dated June 16, 1939, 


Mr. S. T. Leong, for the Applicants. 
Mr. Kyaw Thaung, for the Respondent. 


Order.—This is an application to revise 
tbe order of the District Court of Yame- 
thin in which on appeal from the Town- 
‘ship QOourt of Pyabwe it set aside the 
decree of the Township Court made on 
an application under para, 21 of Sch, II, 
Oivil P. O., to pass a decree on an award 
made on areference to arbitration without 
the intervention of “the Oourt. In this 
appeal it was not urged that the decree 
of the Oourt was in excess or not in 
accordance with the award. The validity 
of the award itself was attacked on the 
ground that one of the parties to the refer- 
ence, Ma Pu Lay, was acting not for herself 
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but merely on behalf of a minor, Ma Thein 
Chit, for whom she is acting in the present 
litigation. Further, it was argued that the 
award had gone beyond the terms of 
reference. The learned Additional District 
Judge found in favour of the appellants: 
before him on both these points and for 
that reason set aside the award. On this- 
application for revision it is urged that the 
District Court had no jurisdiction to hear 
an appeal froma decree of the Township 
Court. Paragraph 21, cl. (2) of Sch, II 
reads: : 

“Upon the judgment so pronounced a deeree shall 
follow, and no appeal ehall lie from such decree 
except in so far as the decree isin excess of or not. 
in accordance with the award ” ` 

These words are very clear and it i8- 
difficult to see how the learned Additional 
District Judge could possibly have thought 
that he had jurisdiction to hear the 
appeal. It is to be noticed that under 
para, 20 of Sch. IL any person interested 
in an award made without the intervention 
of a Court, may apply to any Court having: 
jurisdiction over the subject-matter of 
the award that the award be filed in 
Court. The application isto be registered 
as a suit between the applicant as plaintiff 
and the other parties as defendants, and 
notice has to be given tothe other parties. 
requiring them to show cause why the 
award should not be filed. Then under 
para, 21, cl. 1, 

“where the Court is satisfied that the matter 
hae been referred to arbitration and that anaward 
has been made thereon, and where no ground such 
as is mentioned or reserred to in para. 14 or para. 
15 is proved, the Court shall order the award to 
be filed and shall proceed to pronounce judgment. 
according tothe award.” 

Paragraphs 14 and 15 refer to the 
procedure of the Court on the submission 
of an award made by order of the Court, 
In para 14 are detailed the grounds on 
which the Court may remit the award to 
the reconsideration of the arbitrator, One 
of them is where an objection to the 
legality of the award is apparent on the 
face of it. Paragraph 15 laya down that 
no award shall he set aside except on one 
of the following grounds, namely: 

“(a) corruption or misconduct of the arbitrator or 
umpire; 

tb) either party having been guilty of fraudu- 


‘Jent concealment of any matter which he ought 


to have disclosed, or of wilfully misleading or 
deceiving the arbitrator or umpire; 

(e) the award having been made after the issue 
of an order by the Court supperaeding the arbitra- 
tion and proceeding with the suit or after the 
expiration of the period allowed by the Oourt or 
being otherwise invalid.” 


It is clear, therefore, that it was the 
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duty of the Township Court to consider 
and it did consider the objections raised 
by the respondents to the award on the 
ground of Ma Pu Lay's incapacity and 
the fact that the award went beyond the 
terms of reference, As regards the second 
matter, I do not think that in any case 
there is any merit in this objection. It 
is true that in the suit which was originally 
instituted by the applicants for partition 
and allotment of their share in an estate 
they asked only for three-quarters of the 
property, whereas’ the arbitrator who was 
asked to make an award partitioning the 
estate, bas given the whole of the estate 
to the applicant. This after all is one 
method of administering the estate, which 
is He effect what the arbitrator was asked 
to do, 

As regard the other point, reference 
may be made to the case in U Sein Win 
v, Central Plumbing Co. Ltd. (1), where the 
question as to whether an appeal lay from 
a decree based upon a judgment pronounced 
in accordance with an award under para, 16 
(2) of Sch. II, Civil P. C., was exhaustively 
discussed, and it was. held that no appeal 
would lie except upon one or other of the 
two grounds therein prescribed. Para, 
16, cl. (2) of Sch, IL is identical in word- 
ing with paras, 2], cl. (2) and inasmuch 
‘as the considerations which the Court has to 
take into account under para. 21 are the 
same as those which it hastotake into account 
under paras. 14 and 15, no difference can be 
drawn between those two provisions, namely 
ne set out in para. 16 (2) and para. 21 

) 


In the case referred to, reference was 
made to Ghulam Khan v. Muhammad 
Hassan (2), a decision of the Judicial Com- 
‘mittee in a case arising under ss, 521 and 
522, Civil P. O., then in force. These sections 
-correspond with paras. 14, 15 and 16 of 
Sch. If to the pregent Civil P.O. The High 
‘Oourt of Calcutta had refused to entertain 
an appeal from a judgment pronounced 
under 8. 522 of the Code in accordance 
with and not in excess ofan award. One of 
the grounds of the appeal was that the 
award was bad with reference to s. 462, 
Oivil P. O., inasmuch as the minor defene 
-dants’ guardian, Ghulam Khan, had agreed, 
without the leave of the Court, to refer the 
‘case to arbitration. The Judicial Oom» 
mittee held that no appeal lay. In the Code 
-of 1859 in s. 385 the wording in regard to 

(1) 12 R 675; 156 Ind. Oas. 414; AIR 1935 Rang 


+ BR Rang, 3. 
(2) 29 O 167; 29 I A 5l; 8 Sar. 154 (P 0), 
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the prohibition of appeal was not employed, 
The last sentence of the section runs: e 
“In every case in which judgment shall» be 


given according to the award, the judgment shall 
be final," 


In Maharajah Joymungul Singh v. 
Mohum Ram (3), a decision of the Privy 
Council under ss. 324 and 325 of the Onde of 
1859, it was held that no appeal could lie 
from a judgment in accordance with the 
award, although certain passages in their 
Lordships’ judgment seem to suggest that if 
it could have been held that the award was 
not in fact an award within the meaning of 
the Oivil P. O. an appeal might have been 
allowed. This view has been followed by 
a Full Bench of the Allahabad High Court 
in Ibrahim Aliv. Mossin Ali (4). Ib was 
a decision under ss. 521 and 522, Civil P, O. 
of 1882. It was held that 

“an appeal would lie where, an application to 
set aside the award on the ground of misconduct 
of the arbitrator having been made, the Court 
has passed its decree without considering such 
application, or where the Court has not allowed 


sufficient time to the parties to file objections to 
the award.” 

Section 521 of that Civil P. O., provided 
that no award shall be set aside except 
on one of the following grounds (namely): 

“(a) corruption or misconduct of the arbitrator or 
am pire; 

(b) either party having been guilty of fraudulent 
concealment of any matter which he ought to have 
disclosed, or of wilfully misleading or deceiving the 
arbitrator or umpire; 

(c) the award having been made after the issue 
of an order by the Court superseding the arbitration 
and restoring the suit,” 


It is to be noted that the word “or 
being otherwise invalid" which are to be 
found in para, 15 (1) (e) of Sch. IL to 
the present ivil P. C. are not to be 
found there. In U Sein Win v. Central 
Plumbing Co. Ltd. (1) it was pointed out 
that it was clear beyond doubt or 
controversy that the Legislature by insert- 
ing the words “or being otherwise invalid" 
in para, 15 (1) (e) intended and provided 
that every ground upon which the validity 
of the award in law could be challenged 
should fall within the ambit of para. 15 
(1) of Sch. IL and could be relied on asa 
ground for setting aside the award thus 
obviating the difficulty that had arisen 
by reason of the ruling in Ghulam Khan 
v. Muhammadan Hassan (2; and the decisions 
in the earlier cases in which it had been 
held that an award could only be sat 
aside upon the grounds specifically set 
out in s. 521 of the Oode of 1682, The 
learned Ohief Justice in the case cited 

(3) 23 W R 429; 3 Sar, 493 (PO). 

(4) 18 A 422; A W N 1896, 137 (E B). 
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remarked: 

“An appeal has been held to lie from a decree 
passed in accordance withthe award notwithstand- 
ing tifat neither of the conditions precedent to the 
competency of an appeal prescribed in para, 16(2} 
of Sch. II, have been fullfiled. I am firmly of opinion 
however with all due respect, that the law laid 
down in (the cases cited) is incorrect, and that 
these rulings pro tanto ought not to be followed.” 

In face of this clear decision by a 
Bench of this Oourt, it is obvious that 
the Additional District Judge exercised a 
jurisdiction not vested in him by law in 
hearing the appeal under referenve and in 
setting aside the decrees of the Township 
Court, This application is therefore allowed 
and the decree of the District Court is 
set aside and the decree of the Township 
Court is restored. The respondent shall 
pay costs of the appellants in this appli- 
cation, Advocate’s fee three gold mohurs. 
The respondent shall also pay the costs of 
the applicants in the District Court. 


8. Application allowed. 





MADRAS HIGH COURT 
Appeal No. 136 and Civil Revision 
Petition No. 828 of 1937 
September 20, 1939 
WADSWORTA, J. 
A, AHAMED IBRAHIM ROWTHER— 
APPELLANT 
versus 
ALLAPIOHAI ROWTHER AND ANOTHER— 


RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXI, 
rr. 2, 18, 53 (3)—Adjustment out of Court, if can be 
made by settingoff one decree against another—Such 
adjustment not coming within r.18—Recording of 
satisfaction, if barred—Hxecutory adjustment, if 
can be recognized —Ezecuting Court, tf can make 
provisional record of satisfaction of decree — 
Attaching decree-holder, whether can make adjust- 
ment of attached decree and recordof satisfaction by 
reason of that adjustment. 

No doubt there is no express provision in the 
Code authorizing the Gourt itself to set-off one 
decree against another unless both the decrees are 
before the Court, There is however provision in the 
Code for recording satisfaction by way of adjust- 
Ment out of Court and an adjustment oat of Oourt 
may be by means of the setting off of one decree 
against another ifthere is no legal objection to this 
course. The fact that this adjustment does not 
come within the provisions of O. XXI, r. 18 would 
not of itself barthe recording of satisfaction. [p. 716, 
col. 2: p. 717, col. 1.) 

Quere.—It is very doubtful whether under O, XXI, 
xr, 2, the Court can recognize an adjustment which 
is executory in its nature as if it were complete. fp. 
717, col 2.3 

An executing Court lias no power under the Code 
tomakea provisional record of satisfaction of a 
decree. Wither a decree is satisfied or it is not and 
there is no power foran executing Court to record 
satisfaction on the basis of a mere promise which is 
not treated as a sufficient discharge. In recording 
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satisfaction the executing Oourt cannot undertake 
the responsibility of seeing to the future performance 
of provisions in the agreement upon which the 
Satisfaction is based. The Code contemplates only 
on VE rondia record of satisfaction. |p 717, cols. 


The mere use of the word representative in 
r. 53(3), O. XXT, cannot be taken as justifying the 
conclusion that the attaching decree-holder is the 
representative of the holder of the attached decree 
for all purposes, The holder of the attaching decree 
is the representative of the holder of the attached 
decree only for the purpose contemplated by that 
sub-rule, namely the purpose of execution, The 
attaching decree-holder therefore cannot exercise 
the power conferred under O. XXI,r. 2 upon the 
decree holder himself of certifying an adjustment 
made out of Court asa satisfaction of the decree, 
172 Ind. Cas. 560 (5), relied on. [p. 718, cola, 1 & 2.] 


A. and O. R. P. against appellate order 
of the Sub-Judge, Tuticorin, dated Janu- 
ary 21, 1937. 

i Mr. P. 8. Ramachandran, for the Appel- 
ant, 

Mr. K. T. M. Ahmad Ibrahim, for the 
Respondents, 


Judgment.—The question to be decided 
in both the revision petitionand the appeal 
is whether the recording of satisfaction of 
the decree in O. S.No. 11 0f 1931 on the 
file of the District Munsif of Tuticorin at 
the instance of an attaching decree-holder 
is valid and consequently whether the re- 
fusal to record satisfaction of the decree in 
O. 8. No. 95 of 1932 on the file of the Dis- 
trict Munsif of Kumbakonam -under which 
the attachment of the Tuticorin decree was 
made is inavlid, so that the latter decree 
becomes amenable to attachment at the in- 
stance of a third decree-holder. The facts are 
rather complicated and I willendeavour to 
state them in their simplest form. We are 
concerned with three decrees: (1) O. 8. 
No. 11 of 1931 on the file of the Tuticorin 
District Munsif which was a decree in 
favour of Ahmed Ibrahim, the judgment» 
debtor being Alla Pichai; (2) O. 8. No, 13 
of 1932 on the file of the Subordinate 
Judge, Tuticorin, a decree assigned to K. 
Mohideen, the judgment-debtor being the 
same Alla Pichai; and (3) O. 8. No, 95 of 
1932 on the file of the District Munsif of 
Kumbakonam, decree assigned to the same 
Alla Pichai, the judgment-debtor being 
Ahmed Ibrahim who is the decree-holder 
under No. | decree. 

Decree No, 3 was transferred for execu- 
tion to the Court of the District Munsif of 
Srivaikuntam where the parties lived. The 
assignee of this decree Alla Pichai got an 
order of attachment in Srivaikuntam Oourt 
of No. 1 decree against himself, the attach- 
ment being effected in February 1934. ‘On 
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March 20, 1934, Alla Pichai as attaching 
decree-holder without transferring his own 
decree to Tuticorin or taking out execution 
of the decree which he had attached applied 
tothe District Munsif of Tuticorin under 
8. 191, Civil P. O., to record satisfaction of 
decree No. 1 against himself by setting off 
against this decree, No. 3 decree of which 
he had obtained an assignment. It will be 
noticed that in form this was an applica- 
tion to set off two decrees which were not 
before the same Court, the applicant calling 
in aid s. 151, Civil P. O., becauss the pro- 
cedure under O.XXI, r, 18 was not availe 
able to him, be not having got his own 
decree transferred to the Court which was 
executing the attached decree against him- 
self, Before orders were passed upon this 
application to record satisfaction, Mohideen, 
the assignee of decree No. 2, passed by the 
Subordinate Judge of Tuticérin against 
Alla Pichai attached decree No. 3 which 
was then on the file of the District Munsif 
of Srivaikuntam. On September 24, 1935, 
the District Munsif of Tuticorin passed an 
order on the application to record satisfac- 
tion by setting off the decree assigned to 
Alla Pichai against the decree under which 
he was the judgment-debtor. In his order 
the learned District Munsif observes that 
Alla Pichai certified satisfaction of his own 
decree—which of course could not be done 
except in the Court which had jurisdiction 
over that decree, He also observes that the 
application does not come under O. XXI, 
r. 18, but he considers that under O. X XI, 
r. 53 an attaching decree-holder has power 
to report satisfaction of the attached decree 
and he therefore passes an order which, in 
my opinion, is open to serious criticism. He 
records satisfaction of the attached decree 
to the extent covered by the amount of the 
attaching decree, bub adds a proviso that 
the applicant shall within six weeks report 
to the proper Court full satisfaction of the 
attaching decree and if he fails to make 
such a report the order recording satisfac- 
tion will stand vacated. That is tosay, in 
effect the learned District Munsif of Tuti- 
corin passed a conditional order recording 
satisfaction. In pursuance of this order, 
Alla Pichai on October 2, 1935 filed a satis- 
faction memorandum before the District 
Munsif of Srivaikuntam in respect of the 
decree of which he had taken an assign- 
ment which decree was already under attach- 
ment by Mohideen, the holder of decree No, 2. 
Mchideen opposed the application to record 
satisfaction. The learned District Munsif of 
Srivaikuntam held that Alla Pichai was not 
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entitled under O. XXI, r. 53 to act as the 
representative of the holder of the, decree 
which he had attached except for the pure 
pose of execution, that the recording of 
satisfaction by means of what was in fact 
an adjustment of that decree was invalid 
and that satisfaction of Alla Pichai’s own 
decree could not be recorded because of the 
pending attachment and because there was 
novalid satisfaction of the Tuticorin Dis- 
trict Munsif’s Court decree. Against the 
order passed by the District Munsif of 
Tuticorin two appeals were filed, one by 
Mohideer and the other by Ahamed Ibra- 
him and against the order passed by the 
District Munsif of Srivaikuntam ac appeal 
was filed by Alla Pichai All three were 
heard together by the Subordinate Judge 
who held that the order of the District Munsif 
of Tuticorin recording statisfaction of Aha- 
med Ibrahim’s decree by reason of the ade 
justment of the amount due under Alla 
Vichai’s decree was valid. 

I have now before me a civil revision 
Petition filed by Mohideen and an appeal 
by Ahmed Ibrahim both canvassing the 
correctness of the same appellate order. I 
donot think if necessary to discuss at 
length the question whether the proper 
remedy is one by appeal or one by revision. 
It seems to me that so far as Ahmed [bra- 
him is concerned the question is one clearly 
between the parties relating to the satisfac- 
tion of his decree and an appeal would lie. 
So far as Mohideen is concerned the cons 
test is between an attaching decree-holder 
and the holder of the decree attached. 
Prima facie, itis not one between parties 
arrayed on opposite sidesin the suit and the 
proper remedy is revision. The main quese 
tion is whether the order of the District 
Munsif of Tuticorin in effect setting off one 
decree aginst the other is a valid order. [i is 
common ground that this order cannot he 
justified as one falling within the provisions 
of O. XXI, r. 18. Nor does it purport to have 
been passed under that Rule. It is contend» 
ed that the Code does not contemplate any 
procedure for setting off one decree against 
another unless both the decrees are within 
the jurisdiction of the same Court so that 
they fall within O. XXI, r. 18: vide Ponnu» 
sami Nadar v. Doraisami Ayyar (1). No 
doubt thisis a correct proposition in the 
sense that there is no express provision in the 
Code authorizing the Court itself to set off 
one decree against another unless both the 
decrees are befcre the Court. There is 
however provision in the Code for recording 

(1) 32 M 336 1 Ind, Cas, 247; 5 M L T 136. 
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Satisfaction by way of adjustment out of 
Court and an adjustment out of Court may 
be by means of the setting off of one decree 
against another if there is no legal objection 
to this course, Provided that Alla Pichai 
was legally entitled to adjust the decree 
which he had attached by setting off against 
it the decree assigned to him, the fact that 
this adjustment does not come within the 
provisions of O, XXI, r. 18, would not of 
itself bar the recording of satisfaction. 

Now itis undeniable that an executing 
Court has no power to record satisfaction of 
a decree over which it has no jurisdiction 
anda report to the executing Court of satis- 
faction of same decree pending before an 
other Court will be of no effect. It follows 
therefore that when Alla Pichai represented 
to the District Munsif of Tuticorin that hia 
own decree pending before the District 
Munsif of Sriveikuntam had been satisfied, 
though in fact no satisfaction had yet been 
recorded, he was doing no more than repre- 
senting to the Court that he had promised 
the judgment-debtor (who incidently was 
himself) that he would record satisfaction 
of the decree under which the attachment 
was made. Looked at in this way it seems 
to me apparent that Alla Pichai was asking 
the District Munsif of Tuticorin to record 
notan actual satisfaction of the decree of 
that Court, but a prospective satisfaction of 
the decree, Having regard to the powers of 
the Tuticorin Oourt, all that Alla Pichai 
could do was to represent that he was will- 
ing to record satisfaction of his own decree 
if the District Munsif of Tuticorin would 
accept that as a sufficient discharge of the 
decree against himself, The District Munsif 
of Tuticorin treated as done that which the 
applicant promised to do: but realizing the 
danger of this course and perhaps bsing 
doubtful of the powers which he proposed 
to exercise, he inserted in his order a sort 
01 escape clause whereby, if the applicant 
failed to do that which he had promised, 
the District Munsif was to cancel the order 
which he had passed on the strengh of that 
promise, Now it seems tome that an 
executing Oourt has no power under the 
Oode to make a provisional record of 
satisfaction of a decree. Either a decree 
is satisfied or itis not and there is no power 
of which Iam aware, for an executing Oourt 
to record satisfaction on the basis of a mere 
promise which is not treated as a sufficient 
discharge. It may perhaps be permissibe 
for a decree-holder to accept a promise as 
a discharge and to record satisfaction on 
that basis; and conceivably tho Court might 
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if it saw fit, grant the application on the 
strength of this acceptance. But this is not 
what the learned District Munsif has done. 
He has in fact recorded in the form of 
satisfaction that which is really only a pro» 
visional satisfaction conditional on the doing 
of some future act. Tomy mind, he had no 
power to do this. 

It is also very doubtful whether under 
O. XXI, r. 2, the Court can recognize an 
adjustment which is executory in its nature 
as if it were complete. The decisions in 
Azizur Rahman v. Ali Raja (2), Lachman 
Das v, Baba Ramnath Kali Kamiwala (3), 
and N. P. L. Firm v. B. K. Bhanja (4), 
indicate that the only adjastment conteme 
plated under O. XXT, 1. 2 is one which 
has already been completed, not one which 
Tests on future performances. But quite 
apart from- this question it seems to me 
apparent that in recording satisfaction 
the executing Court cannot undertake the 
responsibility of seeing to the future per- 
formance of provisions in the agreement 
upon which the satisfaction is based. The 
Code contemplates only an unconditional 
record of satisfaction. 

A wider question is whether in any 
case an attaching decree-holder is entitled 
by the termsof O. XXI, r. 53 (3) to make 
an adjustment of the attached decree and 
record satisfaction by reason of that adjust» 
ment. On this subject there is difference 
of judicial opinion and, so far as I am 
aware, no decision of this High Gourt. 
In Durga Prasad v. Secretary of State (5), 
it was held that under r. 53 (3) the 
attaching decree-holder is the representative 


-of the holder of the attached decree for 


the limited purpose of execution and not 
for all purposes and is therefore incapable 
of making a valid adjustment of the 
attched decree. A similar decision was 
passed by a single Judge in the case 
reported in Ram Badan Singh v. Ram 
Pargash Singh (6), which has however been 
dissented from by a Bench of the same 
Court in Unao Commercial Bank Ltd. v. 
Mohan Govind (7). There is an observation 
in the decision in Ramcharan Singh v. 
(2) A 1 R1928 Oal 527; 113 Ind. Cas. 9; 32 OWN 


4. 
(3) 44 A 258; 64 Ind. Cas. 990; A I R1922 All 13; 
20 A L J 65. 

(4)AI R 1934 Rang 190; 149 Ind, Cas, 95; 6 R 
Rang 277. 

(5) A I R1937 Oal 468; 172 Ind. Oas. 560; 410 W 
N 880; 10 R O 397, . 

(6) A IR 1925 All 123; 80 Ind. Oas. 917;L R5 A 
629 Oiv. 

(T) AI R1930 All 659; 129 Ind. Oas. 382; (1930) 
ALJ 342; Ind. Rul, (1931) All 158. ` 
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Jangbahadur Singh (8), to the effect 
that there is nothing in r. 53 to prevent 
an adjustment by payment out of Oourt 
between the judgment-debtor of the attache 
ed decree and the decree-holder of the 
attaching decree. Tne question is not easy 
and in view of my decision on the earlier 
points is no longer of vital importance 
for the present case. Butasit has been 
argued at length it seems to me desirable 
that I should indicate my opinion. Rule 53 
(3: says : 

“The holder of a decree sought to beexecutad by 
the attachment of another decree .. Bhall be 
deemed to bethe representative of the holder of the 
attached decree and to be entitled to execute such 
ones decree in any manner lawful for the holder 

01601, 


The argument is that by virtue of 
s. 146,Civil P. O. if there is no prohibition 
imposed by law, any proceeding which 
may be taken by the holder of the attached 
decree may be taken by the holder of the 
decree under which the attachment is 
made, since the latter is the representative 
of the former. In my opinion the mere 

use of the word representative in r. 33 
` (3) cannot be taken as justifying the con- 
clusion that the attaching decree-holder 
js the representative of the holder of the 
attached decree for all purposes. It is 
unnecessary to dwell at length on the com- 
plications which would arise unless the 
converse were true, but I would point 
out that there may be several attaching 
decree-holders all of whom are undoubtedly 
entitled to execute the attached decree 
as representatives of the holder of the 
decree under attachment. To maintain 
that each of them was for all purposes 
the representative of the holder of that 
decree would lead to chaos, It is pointed 
out that A may have a decree for Rs, 100 
against B and may attach in execution 
of his decree a decree against X in favour 
of B for Rs, 1,00,000. In such circumstances 
the extent to which A can be the repre- 
sentative of B must obviously be governed 
by the extent of A's decree against B and 
to assume that A has an unlimited power 
of representing B including a power to 
compromise the decree which B has got 
against X is to put into the handsof A 
a power very liable to abuse. It seems 
to me that the only safe way of interpreting 
r. 53 (3) is that adopted by the Calcutta 
High Court in Durga Prasad v. Secretary of 
State (5), i.e. to treat the holder of the 
attaching decree as the representative of 


ae AIR 1924 Pat 696; 79 Ind. Oas. 900;5PL T 
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the holder of the attached decree only for 
the purpose contemplated by that sub-rule, 
namely the purpose of execution. I this 
View is Correct, it follows that the attaching 
decree-holder cannot exercise the power 
conferred under O. XXI, r. 2 upon the 
decree-holder himself of certifying an 
adjustment made out of Oourt as a 
Satisfaction of the decree. On this ground 
also threfore I am constrained to conclude 
that the order of the District Munsif of 
Tuticorin recording satisfaction of the 
decree against Alla Pichai was erroneous. 
It follows that the decree against Alla 
Pichai must be regarded as still alive and 
the decree of which Alla Pichai has 
obtained an assignment and under which 
he made the attachment must be regarded 
as still unsatisfied and liable to be executed 
by Mohideen by virtue of the attachment 
which he has obtained under his decree 
against the same Alla Pichai. f 

In the result therefore both the appea 
and the civil revision petition are allowed, 
the order of the District Munsif of Tuticorin 
recording satisfaction of the decree in O. 8. 
No. 11 of 1931 is set aside and the order of 
the District Munsif of Srivaikunotam refus- 
ing to record satisfaction of the decreein 
O. 5. No, 95 of 1932 on the file of the Dis» 
trict Munsif of Kumbakonam is restored. 
The respondent Alla Pichai will pay the 
costs of both the appeal and the civil revi- 
sion petition (one Advocate’s fee). Leave to 
appeal refused. 


N.°B, Appeal allowed. 


BOMBAY HIGH COURT 
Criminal Revision Application No, &5 
of 1940 
March 4, 1940 
Beaumont, O. J. AND San, J, 
MUKUND MARTU BHUJALH—Aocusrp— 
PETITIONER 


VeETSUS 
EMPEROR—Oppositg Party 

a kl a ar of applicant 
stated, 

Those applying in revision to the High Court must 
be prepared with their cases and with the documents 
in support. The Court will not send for the record 
unless there is sufficient material to justify that 
course, and will not stand a case over merely to 
enable a party to do what he should have done: 
before presenting the application, 

Messrs. V. G. Dalvi, 5. R. Parulekar and 
S. Narayaniah, for the Petitioner. 

Beaumont, C. J.—In this application the 
principal pointtaken is that the applicant 
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applied for an order on ths complainant 
to produce certain accounts. and no order 
was made. Neither the application nor 
the order which the Court is said to have 
made upon the application nor any copy 
of such documents is before the Court. We 
are asked to stand this case over for a 
week in order that the dccuments may be 
secured. We desire to say that, although 
we adopt that course in this case, we are 
not goingto adopt such a course in future. 
Those applying in revision to this Court 
must be prepared with their cases and with 
the documents in supp rt, The Court will 
not send for the record unless there is 
sufficient material to justify that course, 
and will not stand a case over merely to 
enable a party todo what he should have 
done before presenting the application, 


B. Order accordingly. 


—— ae 


NAGPUR HIGH COURT 

Miscellaneous Appeal No, 223 of 1938 

March 8, 1940 
Stonz, C. J. AND Boss, J. 
Frem BAXIRAM RUDMAL AND OTHER— 
DEFENDANT3—ÅPPZLLANTS 
| , VETSUS 
. Seth GOKULDAS KISANLAL MAHAJAN 
a PLAINTIFF—ResPoNDENT 

Civil Procedure Code (Act V of 1908), O. VI, r. 5— 
Court ordering party to give further particulars on 
terms—Party failing—Court again ordering on term 
thaton failure action shall stand dismissed—Order 
a proper — His order, when can be interfered 
with. 

Where a plaintiff is ordered to give particulars but 
fails to give them before the fixed date, and the 
Court again orders him to furnish them one of the 
terms of the order may be that theaction shall be 
dismissed unless the particulars are delivered within 
a certain time. Davey v. Bentinck (1), relied on, 

Where the trial Judge makes an order of this kind 
and makes ib fairly giving every kind of chance—for 
snap judgments or judgments in default where no 
fair chance has been given, cannotfbe encouraged—an 
Appellate Court, if indeed ithas any power at all to 
interfere with such a discretion so judicially exercised, 
should be exceedingly slow to do so. Where it is not 
a case whereone has some unfortunate, illiterate and 
ignorant peasant or backward tribesman or some 
female without anybody to advise her, but a case 
where one has a money-lender, that is to say a 
businessman, who is well-versed in litigation, he 
ougat to be able to give such particulars of his claim 
as make it capable of comprehension without fishing 
about in his opponent's evidence. Soif the trial 
Court in its discretion fairly decides that sufficient 
warnings have been given the appellate Court should 
not interfere. It is not, broadly speaking, desirable 
that cases should be lost in this way. It is not desir- 
able that Judges should be stringent where it comes 
to dealing with litigants who may have gone wrong 
because they were unaware of the ways of Courts or 
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of the world or were ignorant or ill-advised. Itis 
not advisable on the other hand to allow litigants 
to take up acontumacious attitude, holding their facts 
back until they have had an opportunity of fishing 
about in their opponent's evidence, 


Misc, A. from an order of the Court of the 
District Judge, Nimar, dated July 30, 1938. 

Mr. W. B. Pendharkar, for the Appellants, 

Mr. Abdul Razak, for the Respondent. 


Judgment,—In this case the suit is by a 
money-lender for damages for breach of 
contract. The trial Court directed the plaine 
tiff to clarify his pleadings having decided 
that as they stood the suit could not be 
fairly adjudicated upon. In other words 
the Court directed the plaintiff to give fur- 
ther and better particulars of his claim. 
The particulars were first ordered to be 
delivered on October 6, 1937 and they were 
to be given by October 16, 1937. On Octo- 
ber 16, the order sheet shows that the 
plaintiff was avoiding giving the necessary 
particulars, The trial Judge gave further 
time on the payment of Rs. 20 adjournment 
cosis, and the plaintiff was warned that 
if he failed to give particulars on the 
adjourned date his suit would be dismissed, 
That is an order which was considered 
under the rules of the Supreme Court in 
England which, on this point, are the same 
as O. VI,r.5 of the Civil P.O. Order VI, 
r. 5 says: 

“A further and better statement of the nature of 
the claim or defence, or further and better particulars 
of any matter stated in any pleading may in all 
cases be ordered, upon such terms as to cost and 
otherwise, as may be just." 

Order XIX, r. 7 of the Rules of the 
Supreme Courtin England says: 

“A further and better statement of the nature of 
the claim or defence, or further and better partie 
culars ofany matter stated in any pleading, notice 
or written proceeding requiring particulars, may in, 
all cases be ordered upon such terms, as to costs and. 
otherwise, as may be just,” 


The Court of Appealin Davey v. Bentinck 
(1), affirming an order of the Queen’s Bench 
Division held that 

“where a plaintiff is ordered to give partioulars, 
one of the terms of the order may be that the action 
shall be dismissed unless the particulars are delivered 
within a certain time.” 

The time was up in the present case on 
November 5, 1937. The plaintiff still failed to 
give the particulars, Hehad paid the ks. 20 
adjournment costs and was given a last 
chance by an adjournment to November 20, 
1937, and was directed to pay a further Ra, 20 
by way of adjournment costs. On Noveme 
per 20, 1937, the adjournment costs were 

(1) (1893) 1 Q B D 185; 62L3Q B 114; 4 R 144; 67 
LT 742; 41 W R 181, 
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-not paid, particulars were not given, and 
the suit was dismissed. 

In our opinion the Court was entitled 
to do what it did. Nevertheless the plain- 
+iff on appeal persuaded the learned Dis- 
trict Judge to set aside that order. The Dis- 
‘trict Judge, agreed that the particulars were 
necessary ; he agreed that the plaintiff 
could have. given the particulars and did 
not give them through negligence, and there 
appears to be no other reason, Neverthe- 
less out of a spirit of mercy it would appear 
‘he gave the plaintiff yet another chance; 
and it is from that order that this appeal 
‘has been brought. 

In our opinion where the trial Judge 
makes an order of this kind and makes it 
fairly giving every kind of chance for we 
.do not wish to encourage snap judgments 
or judgments in default where no fair 
chance has been given—an Appellate Court, 
-if indeed it has any power at all to interfere 
-with such a discretion so judicially exercised, 

_ should be exceedingly slow to doso. This 
“isnot a case where one has some unfortu- 
:snate, illiterate and ignorant peasant or 
“backward tribesman or some female without 
anybody to advise her. Here one has a 
-‘money-lender, that is to say a businessman, 
who is well-versed in litigation. The excuse 
put forward for him before us is that the 
particulars in question would normally be 
‘derived from his books, alternatively from 
the proceedings of another case filed against 
him by the present defendants, altern- 
atively from the defendants’ books; that the 
--:defendants had been ordered to produce 
“their books fcr inspection and that this 
-plaintif was waiting for those books, In 
-our opinion he was not justified in so wait- 
ing. 
to be able to give such particulars of that 
claim as make it capable of comprehension 
without fishing about in his opponent's 
evidence. But quite apart from that, and 
setting on one side the fact that this is one 
of those cases in which the plaintiff alleges 
that his books had been destroyed, admit- 
tedly he could have got all the particulars 
by looking at the record of another suit 
filed against him by the present defendants, 
He did not trouble to do so and we are 
satisfied that the reason he did not trouble 
to do so was that he was keeping back 
his own case until he saw as much as he 
.could of his adversary’s and he was doing 
thet contumaciously after three warnings. 
Had the trial Court in its discretion decided 
to give him a fourth and fifth warning we 
should not interfere with that discretion. 


ih 
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So alsoif-the trial Court in its discretion 
fairly decides that sufficient warnings have 
been given we should not interfere.: In 
the present case one can find nothing to 
justify the lower ‘Appellate Court in inter- 
fering with the trial Court’s exercise o 
discretion. d 

It is not, broadly speaking, desirable 
that cases should be lost in this way. It is 
not desirable that Judges should be strin». 
gent where it comes to dealings with liti-. 
gants who may have gone wrong because: 
they were unaware of the ways of Courts 
or of the world or were ignorant or ill». 
advised. Itis not advisable on the other 
hand to allow litigants to take up a contu» 
macious attitude, holding their facts back 
until they have had an opportunity of fish- 
ing about in their opponent's evidence. 
That, we think, is this case, and that being 
so, and bearing in mind the fact that the 
plaintiff is a businessman, and not an. 
illiterate, acquainted with Law Courts, that 
he was given so many chances, we do nol: 
think that there was any ground for inter. 
fering with the learned trial Judge's dis- ' 
cretion. 

It follows that the appeal succeeds with 
costs here and in the Court below. The 
decree of the trial Court is restored. 


D. Appeal llowed. . 


MADRAS HIGH COURT 
Criminal Appeal No. 239 of 1939 
March 20, 1910 
LAKSHMANA Rao, J. 
Tan PUBLIC PROSECUTOR—APPELLANT 
versus ; 
MAHAMMAD ABDULLAH AND ANOTHRR——- 
Acousrp Nos. 2 AND 3—-RESPUNDENTS 

Emigiration Act (1922), ss. 30 (3), 25 (2) (b)— 
“Assistance” whether means financial assistance. 

“ Assistance " for the offence under s. 30 (3) read 
with s. 25(2) (b) of the Emigration Act does not 
necessarily mean financial assistance or an agreement 
to work for hire. 

Or. A. under s. 417 of the Oriminal P. O, , 
1698, against the acquittal of the aforesaid. 
respondent (accused) by the Court of the 
Joint Magistrate of Negapatam, ia O. A. 
No. 1 of 1939 on his file (O. O. No. 395 of 
1938) on the file of’ the Stationary Sub- 
Magistrate of Negapatam. 


Mr. T, R. Srinivasa Ayyar, for the Rege 
pondents—Accused. 


Judgment.—This is an appeal by the 
Provincial Govt. against the appellate order 
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of acquittal of the respondents of an 
offence under s, 30 (3) read with s. 25 (2) (b) 
of the Indian Emigration: Act. 

The respondents were running a Vidithi 
or rest house at Negapatam and as found 
by the Court below, P. Ws, Nos. 1 to 5 the 
unskilled labourers who were bound for 
Penang and lodgding in the Vididhi were 
not permitted to embark at Negapatam. 
Their steamer fare were refunded and the 
respondents offered to sent them to Penang 
by a French Steamer from Karaikal, P, 
Ws, Nos. 1 to 5 paid the required amount to 
the first respondent and he secured the 

- steamer tickets and send them to Karaikal 
with the second respondent. The second 
respondent saw them safely into the boats 
which took them to the steamer and as 
urged by the Public Prosecutor the respon- 


dents undoubtedly assisted P. Ws. Nos. lto. 


5 to depart by land out of British India so 
as to depart forthe purposeof working for 

“hire in acountry beyond the sea which is 
čs. 25 (2) (6)of the Indian Emigration Act. 

+ The view of the Joint Magistrate that assis- 
tance means with financial assistance or 
enter intoan agreement to work for hire 
is unwarranted and the order of acquital 
is unsustainable. 

The order of acquittal is therefore set 
aside and the respondents are convicted 
under s. 30 (3) read s. 25 (2) (b) of the 
Emigration Act. The offence isserious and 
the respondents were sentenced to a fine 
of Rs, 100 each by the trial Court. They 
are therefore sentenced to a fine of Rs. 100 
each with simple imprisonment for six 
weeks in default and one monthis allowed 
for payment. 


N.-D. Order accordingly. 





OUDH CHIEF COURT 
‘Second Civil Appeal No. 279 of 1937 
August 20, 1940 
Taomas, O. J. AND Bennett, J. 
DAULAT RAM—P iantivy— APPELLANT 
versus 
RAGHUBIR SAHAI AND oTHERS— 
DEFENDANTS—RESPON DENTS 

Limitation Act (IX of 1998), Arte. 109, 1186—Mort- 
gagor contracting to deliver possession on certain date 
and pay rent meanwhile — No possession delivered— 
Suit for possession and compensation — Limitation 


or. 
there the mortgagor by registered mortgage deed 
-of September 3, 1927, contracted to deliver the posses- 
aion of the mortgaged property to the mortgagee on 
July 1, 1928, and to pay certain rent for the period 
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upto the delivery of possession, but no possession was 
delivered as stipulated andthe mortgagee brought 
a suit in 1936 for recovery of possession. and come 
pensation: : . 

Held, that the Article applicable was Art. 116 and 
not Art. 109, Lim. Act. There was no continuing 
or successive breach of contract, there being no 
implied agreement that the mortgagor would continue 
to pay rent in case no possession was given, Uon- 
sequently the suit brought more than six years after 
A breach of the contract was barred by limitae 
ion, 


S. C.A, against the decree of the District 
Judge of Hardoi, dated March 31, 1937, 


Messrs. Hyder Husain and H. H. Zaidi, 
for the Appellant. 


Mr. L. S, Misra, for Respondent No. 1. 
Mr. H. D. Srivastava, for the Respondants. 


Judgment.—This is a second Civil 
Appeal against the judgment and decree 
passed by the learned District Judge of 
Herdoi on the March 31, 1937 setting 
aside the decree of the learned Civil Judge 
of Hardoi, dated September 25, 1936. 

The suit was brought by a mortgagee 
for possession of property mortgaged to 
him on September 3, 1927, and also for 
damages or compensation for non-delivery 
of possession. 

According to the plaint the mortgage deed 
provided for immediate possession of part 
ofthe mortgaged property to be given to the 
mortgagee, and in respect of the remaining 
property, which was at the time in the 
possession of tenants, the mortgagors cone 
tracted to deliver possession on July 1, 
1928. They had obtained a decree fon 
arrears of rent against the tenants under 
s. 61 of the Oudh Rent Act and they. 
engaged to secure their ejectment by the 
end of June 1926. The annual rent pay- 
able by these tenants was Rs. 131-1-6 
and the mortgagors undertook to pay this 
amount to the mortgagee for the pariod be- 
tween the execution of the mortgage deed 
and delivery of possession in July, 1928. 

As possession was not given to the mort- 
gagee in accordance with this agreement, 
he sued the mortgagors and their represen- 
tatives in 1936 on the basis of a breach 
of contract. It was stated in the plaint 


` that the cause of action for recovery of 


possession accrued on the July 1, 1928 when 
Possession was not given in accordance 
with the termsof the mortgage dead, and 
for recovery of compensation on July 1, 
1931, It was also said in the plaint that the 
suit for the years 1929-30 was beyond 
limitation and, therefore, the plaintiff 
claimed for six years only, namely, from 
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1931, He claimed at the rate of Rs, 131-1-6 
which he would have been entitled to 
obtain from the tenants if he had secured 
possesison. 
` The defendants admitted the mortgage, 
but pleaded that when in June 1$28 they 
recoverd possezsion of the plots in suit from 
the then tenants, the plots were given with 
the concurrence of the plaintiff to other 
tenants on a rental of Rs. 284. It was 
agreed that the plaintiff should realise rent 
from these tenants to the extent of 
Rs. 131+1-6 the balance being realised on 
behalf of the defendants. This, it ‘was 
said, had since been done. 

The trial Court found that the plaintiff 
had not been put in possession of this 
portion of the mortgaged property and that 
the plots in suit had not been re-let tc 
tenants with his consent. This finding is 
not now in question, 

The trial Court then considered the 
question of limitation, The plaintiff's con- 
tention was that Art. 116 of the Lim. Act 
applied to the case, while the defendants’ 
contention was that the Article applicable 
was Art. 109. Article 116 provides a period 
of six years in a suit brought for compensa- 
tion for the breach of a contract in writing 
registered, while Art. 109 provides for a 
period of three years in a suit for the 
profits of immovable property belonging 
to the plaintiff which have been wrongfully 
received by the defendant. 

The trial Court keld that Art. 116 applied 
and awarded the plaintiff a decree both 
for pessession and for a sum of Rs, 941-12-6. 
There was no suggestion in that Ocurt 
that the suit was barred by limitation even 
if Art. 116 applied. 


The defendants appealed to the District 
Judge in regard to the amount awarded. 
They disputed the finding of the trial Court 
that the suit for recovery of six years’ rent 
was within time, and contended that the suit 
should have been regarded not as a suit for 
compensation, but rather asa suit for mesne 
profits, that is to say, we understand, 
they contended that Art. 109 of the Lim. 
Act was applicable, and not Art. 116, 
though they did not expressly refer in their 
grounds of appeal to ‘either Article. 


But althcugh the defendants would 
appear from their grounds of appeal to 
have challenged the finding cf the trial 
Ccurt cn this point as a whole, they confined 
the valuation of their appeal “for purpcses 
of jprisdicticn” to a sum of Rs. 650 frcm 
vhich‘it would appear that they did not 
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contest the decree to the extent of 
Rs. 291-12-6. e 

The learned District Judge concurred 
with the learned Civil Judge in his finding 
as tothe applicability of Art. 116, but was 
of opiniori that even so the suit for damages 
or compensation was barred by limitation, 
although, as in the trial Court, this was not 
argued by Counsel. The District Judge 
pointed out that the breach of contract 
cccurred on July 1, 1928, when the mort- 
gagors failed to deliver possession of 
the property in accordance with the con- 
tract. He referred to several rulings to 
support his -view that there was not a 
Continuing or successive breach of contract 
as was contended before him. The mort» 
gagors’ had not, he said, expressly or 
impliedly contracted to pay: the amount of 
Rs. 131-1-6 annually, and the breach of 
contract happened once for all when pos- 
session was not delivered on July 1, 1928. 

The learned District Judge accordingly@ 
allowed the appeal and set aside the decreed 
of the Oivil Judge in regard to the award” 
of Rs. 941-12-6. He did not-not apparently 
take into consideration the fact that the 
appellants in his Court had valued their 
appeal at Rs 650 only. i 

Nor did he in allowing the appeal and 
dismissing the suit altogether require those 
appellants to pay the deficiency in the 
Court-fee. This deficiency has been made 
good in this Court. 

In the present appeal the plaintiff, Daulat 
Ram, has contested the view taken by the 
District Judge that the suit was barred by 
limitation, and his. learned Counsel has 
argued that there was an implied contract 
onthe part ofthe mortgagors to continue 
Payment of rent at the rate of Rs, 131-1-6 
per annum unless and until possession of 
the property was delivered by them to the 
mortgagee. This he asks us to infer from 
the fact that they paid at this rate for the 
first year, that is to say, up to the end of 
June 1928, 

On a consideration of the mortgage deed, 
we are unable to take this view. There 
can be no doubt that neither party con- 
templated the possibility of possession not 
being given on July 1, 1928. Under the 
mortgage deed as it stands the mortgagee 
was to realies the tent from the tenants 
from July 1, 1928, and not from the morte 
gagors. There is no suggestion whatever 
in the mortgage deed that the amount should 
be paid by the mcrtgagors in respect of any 
period subsequent to June 30, 1922. 
` There can be no doubt thatthe mortgagee: 
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cculd have recovered damages or com- 
pensajion from the mortgagors at this-rate 
on.a suit brought within six years from 
July 1, 1928 when the breach of cons 
tract occurred, But as we cannot agree 
with the appellant’s learned Counsel that 
there was any implied agreement that the 
.mortgagors should continue to pay rent to 
the mortgagee if possession was not given, 
we cannot hold that a breach of contract 
occurred in each year subsequent to 1928 
by reascn of the fact that such payment 
was not made by them. 

We have considered the rulings referred 
to by the lower Court, It has been argued 
on behalf of the appellant that they are 
not applicable to the facts of the present 
case. No doubt there are some differences 
in regard to the facts, but we think that 
nevertheless, they are applicable. i 

In Nirbhai Sinha v. Tulsi Ram, (31 Ind. 
Oas. €04) (1) the Allahabad High Court held 
that where a usufructuary mortgagee sued 
for possession of the mortgaged property 
within six years of the date from which he 
was to have received possession and also 
claimed mesne profits for the same period on 
the allegation that the mortgagor had never 
given him possession in accordance with 
the terms of the deed, the claim wasin 
substance one for compensation for breach 
of a contract in writing registered and was 
governed by Art. 116 and not by Art. 109, of 
the Lim. Act. 

In Madan Lal v. Reoti Singh (4A. L. J. 
R., 249) (2) the mortgagee was kept out of 
possession of a portion of the property. A 
suit brought by him for possession was 
dismissed. Subsequently he brought a suit 
more than six years after the date of the 
mortgage to recover compensation for non- 
delivery of possession and for costs incure 
red in the first suit. It was held by the 
Allahabad High Court that the suit was 
one to recover damages for breach of con- 
tract to which Art. 116 was applicable, and 
the suit having been brought more than 
six years after the date of the mortgage 
was barred. 

In the Secretary of State for India in 
Council v. P. Venkayya (I, L. R. 40 
Madras, 910) (3) the plaintif had obtained 
from the Collector of Godavari district, 
acting as Agent to the Govt. a lease in 
writing registered of a piece of land of a 
certain area. He obtained only a portion 

(1) 31 Ind, Cas. 801; A I R 1915 All, 393, 

(2)4 A L J 249.: 

(3) 40 M 910; 35 Ind. Oss, 254; 19 M L T 318;3L 


W 443; (1916) 1M W N 342; 30 M-L J 575; A IR 1917 
Mad, 465, 
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of this area and unsuccessfully demanded 
possession of the rest. He sued for damages 
for non-delivery of possession of this latter 
area. It was held by the Madras High 
Court that the cause of action for breach 
of the covenant to give possession occurred 
atthe inception of the lease, and that as 
more than six years had elapsed from that 
date, the suit was barred under Art. 116 
of the Lim. Act. It was also held that 
breach of a covenant to give possession 
is not a continuing breach. 

It appears to us, therefore, that the 
learned District Judge correctly held that 
although Art. 116 and not Art, 109 of the 
Lim. Act was applicable, nevertheless the 
suit was time-barred, | 

It has been urged that the District Judge 
should - not have set aside the decree of the 
trial Court altogether, as the valuation of 
the appeal in his Court was only Rs, 650. 
In view of the provisions of s. 3 of the 
Lim. Act we are not prepared to hold that 
the order passed by the District Judge was 
not justified, though he should certainly 
have required the appellants in his Court 
to pay couri-fee on the whole decretal 
amount, We may also observe that this 
Point has not been raised in the grounds 
of appeal against the District Judge's 
order. Weaccordingly dismiss this appeal 
with costs. 


D. Appeal dismissed. 





CALCUTTA HIGH COURT 
Appeal No. 201 of 1939 
March 12, 1940 
R.C. Mirtee anp Roxsoras, JJ. 

SURENDRA NATH BASU— JUDGMENT- 

DEBTOR — APPELLANT 

versus 

RADHARANI DEBI—DEORRE- HOLDER AND 

OTaERS— REPSONDENTS 

Hindu Law--Succession—Sisters—Dayabhag School 
—Two sisters inheriting from father obtaining rent 
decree—One sister dying before full satisfaction of 
decree—Surviving sister is entitled to balance due, by 
survivorship — She alonecan execute decree ~- Civil 
Procedure Code (Act V of 1908), O. XXI, r. 2— 
Payment —Certification by decree-holder—Lamitation 
for —Precedent — Privy Council — Value of obiter 
dictum, 

Two or more females inheriting from a male take 
under the Hindu Law a joint estate and on the death 
of one of them her interest passes to the rest by 
survivorship, unless by an arrangement between them 
the right of survivorship had been relinquished. The 
income of the estate however, belongs to them 
absolutely and may on thedeath of one or of all of 
them have a different direction from the corpus. 
estate 0 
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their deceased father and obtain a rent decree and 
before the decree is fully realized one of them dies 
the surviving sister is entitled to the unrealized rent 
by survivorship andshe alone is entitled to execute 
the decree for the balance due under it, Kailash 
Chandra v. Kashi Chandra (1), 155 Ind. Oas, 213 (2), 
13 Ind. Oas. 691 (6) and 115 Ind. Cas. 513 (10, relied 
on. 151 Ind. Oas. 290 (14), not followed. [p. 724, 


col. 2. 

tre payment, if it had been made, can be certified 
by the creditor decree-holder at any time during his 
life-time, there being no bar of time in the case of a 
decree-holder. 114 Ind, Cas, 581 (16), relied on. [p. 
737, ool. 2.) i 

The pronouncement of the Judicial Committee on a 
point of law though obiter is binding on a High 
Oourt. [p. 727, col. 1.] 


A. from appellate order of the District 
Judge, Nadia, dated May 25, 1939. 

Messrs. Kumud Bandhu Bagchi and A. 
N. Bagchi, for the Appellant. 

Messrs. Satindra Nath Mukherjee and 
Sidheswar Chakravarty, for the Respon- 
dents. 


‘Judgment.—Two ladies, Giribala and 
Radharani Debi inherited an estate from 
their father, who was governed by the 
Dayabhaga School of Hindu Law. They 
sued the appellant for arrears of rent 
for 1335 to the Augrahyan Kist of 1338 
B. §. The suit terminated in a consent 
decree passed on September 26, 1932 for 
the amount of Rs. 1,508. Rs. 400 was paid 
by the appellant on the date of the decree 
and the balance was made payable in 
three instalménts in the following manner: 
(i) Rs. 369 in Sraban 1340 (July-August 
1933) (ii) Rs, 369 in Sraban 1341 (July 
August, 1934) (iii) Rs. 370 in Sraban 1342 
(July-August, 1935). The first two instale 
ments were paid, The present execution 
. started on August 19, 1938 is by Radharani 
alone for the recovery of the tbird in- 
stalment. Giribala was dead at the time, 
she having died on July 2, 1938. Binapani 
the daughter of Giribala is heir to her 
stridhan properties. She applied to the 
executing Court on September 5, 1938 to 
be added as a party to tke proceedings, 


but her application was refused. Her object - 


as expressed in her application, was to 
certify a payment said to have been made 
to her mother in full satisfaction of her 
claims under tke decree. 

The objection of the judgment-debtor 
appellant raises only one point, namely 
whether Radharani could execute for the 
whole of the balance due on the decree, 
He could not plead any payment out of 
Court to Giribala as alleged by Binapani, 
as his application for having the said pay» 
ment certified would be out of time. The 
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objection raised by him depends upon the 
question whether rent left unrealised by 
Giribala passed fo her sister Radfiarani 
by survivorship, Both the Courts below 
bave answered this question in favour of 
Radharani on the ground that an estate 
inherited by two or more females from. a 
male is taken jointly and passes on the 
death of one of them to the others by survie 
vorship. In our judgment this by itself 
does not dispose of the question in con- 
troversy. 

It is settled law that two or more females 
inheriting from a male take under the 
Hindu Law a joint estate and on the 
death of one of them her interest passes to 
the rest by survivorship, unless by an 
arrangement between them the right of 
survivorship had been relinquished: Kailash 
Chandra v. Kashi Chandra (1) and Parbati 
Kuer v. Baij Na h Prasad (2). The income 
of the estate however belongs to them 
absolutely and may on the death of one 
or of all of them have a different direction 
from the corpus. This aspect of the ques- 
tion has been overlooked by both the 
lower Courts. The decided cases relating 
to the income accruing during the life- 
time of a female heir who has by inherit- 
ance taken a limited interest in the corpus 
can be classified under two main heads: 
(4) when the income had been received by. 
the female herself or by someone on her 
behalf or held by someone who can be 
regarded as holding the same on her behalf 
and (ii) when the income has not been 
realized at all, the tenants and other per» 
sons liable to pay not having paid. There 
are many decided cases falling within the 
first head; decisions dealing with the 
second case are very few in number. 

The cases falling within the first head. 
may be sub-divided. The first sub-division 
is where the female actually received the 
income and éither spends it or disposes. 
of it during her lifetime or by will. Her 
dispositions are valid on the ground that 
she had absolute property in it. The second 
sub-division is where the female receives. 
the income and accumulates some of it 
but does nothing more with regard to it 
up till her death. In that case the accumula- : 
tions of income will follow the corpus of the 
estate: Isri Dutt Koer v. Hansbutti Koerain 
(3) at p. 158. The third sub-division is. 
where the income is received by her or , 

(1) 24 © 339. i 

(2) 14 Pat. 518; 155 Ind. Oas. 213; AIR 1936 Pat. 


200; 16 P L T 713; 7 R P 557. 
(3) 10 T A 150(158); 10 O 324; 13 CLR 418; 4 Sar, 
459 (PO) 
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her agent and saved and the savings had 


been invested by her but has not been 
disposed of by her. In such a case, her 
intention either expressed or necessarily 
implied for her acts and dealings is the 
only material factor, If she- intended to 
incorporate it with the corpus, it would 
follow the corpus. The person taking the 
corpus under the Hindu Law will also 
take it. Once she had manifested | her 
intention to treat it as part of the corpus 
it becomes an accretion thereto and cannot 
be separated from it by her subsequent 
acts or expressions of intention, Isri Dutt 
Koer v. Hansbutti Koerain (3). In the 
absence of incorporation, and the onus is 
on the party who alleges incorporation, 
the fund would be her personal property 
and would on her death devolve on her per- 
sonal heir: Nirmala Sundari Dassi v. Deva 
Narayan Dass (4) and Parbati Kuer v. 
Baij Nath Prasad (2). The fourth sub- 
division is where the income is actually 
realized but is kept with a stake-holder 
for the ultimate benefit of the successful 
party to a litigation, the female being one 
of the parties to the suit, the title to pro- 
perty being ultimately adjuded by the 
Court in her favour but after her death. 
This was the case in Venkatadri Appa Rao 
v. Parthasarathi Appa Rao (5), The fund 
representing the income would belong to 
her absolutely. It is on the principle that 
to make it an accretion to the corpus a 
manifestation of her intention to incorporate 
is required. Where she had not 80 express- 
ed her intention and had not, as in this 
case, any occasion todo so, she not know- 
ing for certain that the fund was hers, 
the fund would pass by her will to the 
legatees. This case ultimately rests on the 
question of burden of proof, for in the 
absence of any proof of intention on the 
part of the female to incorporate the fund 
with the corpus the fund would not be 
treated as accretion. 

- Decided cases of our Oourt under the 
seco.d main head have ruled that the right 
to the unrealized income falls to the estate 
of the last male owner, In Bagabati Koer 
v. Sahudra Koer (6) at p. 837 Mookerjee 
and Carnduff, JJ. held that the rents not 
realized by the female from the tenants 
could not be regarded‘as temporary savings, 


m 950 289; 104 Ind. Oas. 284; A IR 1927 Cal. 


(5) 52 I A 214; 87 Ind. Oas. 324; A I R 1925 P O 105; 
48 M 312; 29 O W N 989; 23 AL J 261; 48 M L J 627; 
LR6A P 0}82;27Bom. L R 823;3 Pat, LR 208; 
{1925M W N 441; 290 W N3989 (P O). 

(6) 16 O W N 834 (837); 13 Ind. Cas, 691. 
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so as to be her personal property liable 
for her personal debts. The case in Rivett 
Carnac v. Jivibai (7) was expressly dis- 
tinguished on the ground that in that 
case the income had actually been received 
by the female’s agent. The same distinc- 
tion in our judgment exists in Sita Ram 
Dulam Kuar (8) cited by the appellant, 
where the income was actually received. 
by the lady and invested by her in 
mortgage. ‘Lhe aforesaid observation in 
Bhagabati Kaer v. Sahudra Koer (6) at 
p. 837* implies that the law formulated in 
cases dealing with a female's savings, to 
the effect that her intention is material 
and in the absence of an intention to 
incorporate, the savings are her personal 
and absolute properties and wou'd neces- 
sarily pass on her death to her personal 
heirs in case of intestacy, would not apply 
to the case where the income had not been 
realized. In Sarat Chandra v. Crarusila 
Dassi (9) Page, J., sitting singly held that 
rent unrealized at the death of the females 
would not pass to her personal heirs or the 
legatees under her will, but would devolve 
upon the reversioner of the last male owner 
who takes the corpus. Having the right 
to enjoy the usufruct of the corpus, she 
can, observed Page, J., during her lifetime 
spend the income as she liked, accumulate 
it or otherwise dispose it or, But if she did 
not spend it or dispose of it during her 
lifetime “it will follow the estate from 
which it arose’ and would pass to the 
reversioner who gets on her death, the corpus: 
Sarat Chandra v. Charusila Dassi (9) at 
pp. 933 and 934*. He held her will 
dealing with the accumulated income to be 
ineffective. It would, however, be difficult 
to agree with all his reasonings on the 
latter point.- In Bharateswari v. Bhagban 
Chandra (10) which was a case of an 
unrealized decree for mesne profits obtained 
by two sisters, B. B. Ghosh and Bose, JJ. 
held that the right in the decree passed 
on the death of one of the sisters to the 
surviving sister to the exclusion of the 
personal heir of the former, because the 
corpus had passed to the latter by survivore 
ship. The decision proceeds upon the view 
that the right to realize the decree would 


(1) 10 B 47 


8. 
(8) 41 A 350; 50 Ind. Oas. 372; AIR 1919 All. 338; 
17'A L J 337 


73) 55 O 918; 112 Ind, Oas, 508; A IR 1928 Oal. 
4 


(10) 33 C W N 193; 115 Ind. Oas, 513; A I R1928 Oal, 
759; Ind. Rul. (1929) Cal, 389, 
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fall into the corpus unless ‘the deceased 
lady “had: manifested.her intention to keep 
it separate, Saminatha Pillai v, Mani- 
kasami Pillai (11) and Sita Ram v. Dulam 
Kuer (8) were distinguished on that basis. 
In Sridhar v. Kali Pada (12) it was held 
that a collecting agent appointed by a 
Hindu widow, whohad not paid over the 
Income to her, was on the widow's death 
bound to account not to her personal heir 
but to. the reversioner of her husband. 
The reason given in support of the decision 
was that the profits not paid over to the 
widow were to be treated as savings not 
disposed of by her, and so would follow 
the corpus. For that proposition the 
observations in Isri Dutt Kuer v. Hane 
sbutit Koerain (3) at p. 158* of the report 
was relied upon. 


The observations of Sir Arthur Hobhouse - 


in Isri Dutt Kuer v. Hansbutti Koerain 
(3) at p. 158* to the effect that if the 
. female had made no attempt to dispose of 
her savings during her life-time they would 
follow the estate from which they arose, in 
our judgment, cover, as is the decision in 
Sridhar v. Kali Pada (12) the second sube 
division of the first main head. The later 
. decisions of the Judicial Committee of the 
Privy Council Venkatadri Appa Rao v. 
Parthasarathi Appa Rao (5) and Balasub- 
rahmanya Pandya Thalaivar v. M. Sub- 
bayya Tevar (13) have the effect of further 
qualifying this statement of the law by 
recognizing in her the power to give a 
different direction to her saving by her 
will. We think that the case falling with 
the second main head, which is the case 
before us, ought to be governed by the 
principle laid down in the aforesaid passage 
in Isra Dutt Kuer v. Hansbutti Koerain 
(3) as qualified in the manner stated above; 
that is to say, thẹ savings would follow 
the corpus and devolve in the same manner 
as the corpus if the female had made no 
attempt to dispose of them either during 
her lifetime or by her will. It is on this 
principle that we hold that the actual 
decision in Bhagabati Kuer v. Sahudra 
Koer (6) and Bharateswart v. Bhagban 
Chandra (10) is right and we accordingly 
follow the same. In Bankim Behary v. 


(Il) 22M 356. 
y Gb 16 O W N 106; 11 Ind. Cas, 971; 15 O L 


(13) 65 TA 93; 172 Ind, Cas, 724, A I R 1938P O 
34; 1938 O L R 61;1938 O .W N 117; 4B R251;10R 
P O 162; 47 L W110; 1938 A L R 77,1938 AL J 


215; 42 O W N 449; (1938) 1 M L J 426; 19 P LT 169; 
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Probodh Chandra (14) a Single Judge of 
this Court took a different view without 
considering the aforesaid decisions of the 
Division Beach of this Court, The said 
decision is not binding on us and we are 
not prepared to follow it. As in Kai- 
lasanath Mudaliar v. Vadivanni (15%, Sri- 
dhar v. Kali Pada (12) and Bharateswari 
v. Bhagban Chandra (10) were dissented 
from on the ground that they proceed upon 
the view in Isri Dutt Koer v, Hansbutti 
Koerain (3) which subsequent decision of 
the Judicial Committee have shown to be 
wrong it is necessary to examine it in some 
detail. 

Two daughters had inherited the stridhan 
properties of their mother. But the proper- 
ties were in the possession and management 
of their father and brother (defendants Nos. 1 
and 2). Defendant No, 1 had acquired 
some properties from the income that had 
accrued in the mother's lifetime and other 
properties from the income which had 
accrued during the daughters’ limetime. 
The two daughters sued the defendants for 
the possession of all these three classes 
of properties and for mesne profits. The 
claim in thesuit accordingly comprised (a) 
the properties left by the mother, (b) the 
properties acquired from the mother’s 
income, (e) the properties acquired from 
the income due to the daughters and (d) 
mesne profits. One‘of the daughters died 
during the suit and the dispute was between 
her heir and her surviving sister. f 

The first two items represented the 
corpus and the third item falls within our 
third sub-division. of the first main head. 
The Madras High Court dealt with the- 
third and fourth items of the claim together 
and made no distinction between the two, 
The main grounds on which the decision 
was rested are the following: (a) the 
observation in Zsri Dutt Koer v., Hansbutti 
Koerain (3) at p. 158*, on which we have 
relied was not taken to have embodied 
any decision or even a pronouncement by 
the Judicial Committee on a point of law 
p. 502, Kailasanath Mudaliar v. Vadivanni 
(15) (b) that Bharateswart v. Bhagban 
Chandra (10) and Sridaar v, Kali Pada -` 
(12) had been decided on a view in Isri 
Dutt Koer v, Hansbutti Koerain (3) which 
had since been declared wrong by Ven» 


oh AIR 1984 Oal. 284; 161 Ind. Oas, 290; 7 R O,- 
5 . 


(i). ae ; 
on 58 M 488; 159 Ind. Cas. 845; A IR 1935 Mad. 
ae MUJ 142; (1935) M WN 240; 4LL W 336; | 
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katadri Appa Rao v. Parthasarathi Appa 
Rao (5) and that the statement of the law 
on the subject in Mayne, Trevelyan, and 
Golap Ohandra Sarkar’s Treatises on Hindu 
Law in wrong in view of the decision in 
Venkatadri Appa Rao v. Parthasarathi 
Appa Rao (5' which had not even been 
noticed in the last editions of those treatises; 
(c) that as the widow does not lose her power 
of control even at her death, but can deal 
with the accumulated income by her will, 
Venkatadri Appa Rao Y. Parthasarathi Appa 
Roo (5) there is no reason for drawing 
the line at testamentary disposition and 
refraining to reach the logical conclusion 
that, even if she happens to die intestate 
the stirplus amount should be treated as 
her absolute property for the purpose of 
devolution as well (p. 404), and (d) that 
there may be a distinction between the 
case of a widow and other female heir e. g. 
daughter inheriting either her father’s estate 
or her mother’s stridhan. We do not agree 
with the first reason, The observation in 
Isri Dutt Koer v, Hansbutti Koerain (3) 
in our judgment, is a pronouncement of 
the Judicial Committee on a point of law, 
and though obiter is binding on us. The 
second reason is couched in wider terms 
than the desision in Venkatadri Appa Rao 
vy. Parthasarathi Appa Rao (5) would justify. 
That case held the will of a female to be 
effective over the saving from the income 
that had accrued in her lifetime, Taken 
with the observations in Isri Dutt Koer v. 
Hansbutti Koerain (3) the law would be 
that if the female had made no attempt 
to dispose of them during her lifetime or 
by her will, they would follow the estate 
from which they arose, The third reason 
is, as has been expressly stated, a logical 
extension of Venkatadri Appa Rao Y. 
Parthasarathi Appa Rao (5). If the matter 
had been res integra there would be great 
force in that, but the aforesaid observations 
in Isri Dutt Koer v, Hansbutti Koerain 
(3) stand in the way. The distinction 
drawn in the fourth reason cannot be 
regarded to be sound. In a course of 
decisions the powers of other female heirs 
have been measured by the powers of the 
widow. We do not accordingly feel justified 
in dissenting from the two decisions pro» 
nounced by two Division Benches of this 
Court or required to refer the matter to 
the Full Bench. If therefore the third 
instalment or any part thereof remained 
due at the death of Giribala, the whole 
of it passed on Giribala’s death of her 
surviving sister Radharani and she alone 
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would be entitled to execute the decree, 
The last question is whether Binapani's 
prayer to be added as a party had been 
rightly refused. She wanted to be made a 
party only for the purpose of certifying a 
payment and to have been made by the 
appellant to Giribala out of Court on the 
basis of which she was said to have been 
fully satisfied. The date of the payment 
was beyond the time within which the 
judgment-debtor could have certified the 
payment, The payment, if it had been 
made, could have been certified by Giribala 
at any time during her lifetime, there being 
no bar of time in the case of a decrees 
holder: Shri Prokash Singh v. Allahabad 
Bank Ltd., (16). On her death, the certifi- 
cate can in our judgment be given only by 
the person who would have been entitled to 
execute the decree if any balance remained 
due in her share. That person would be 
considered to be her legal representative in 
proceedings before the executing Court, 
We have already held that Radharani, 
the surviving sister, would have been the 
only person to execute, if anything remained 
due in Giribala’s share, She and she alone 
would, in our judgment, be the person who 
could certify. In this view of the matter, 
Binapani had no locus standi and her 
application has accordingly been rightly 
dismissed. The result is that this appeal 
fails and must be dismissed with costs; 
hearing fee 2 (two) gold mohurs, Let the 
record go down as early as possible. 
8. Appeal dismissed. 
08) 56 I A 30; 114 Ind, Oas. 581; A I R 1929 PO 19; 
3 Luck 681; 2) LW 161;33 OC WN 267; 31 Bom. L R 
289; 6 O W N 29; (1929) AL J 33;56M LJ 233; Ind. 
Rul. (1929) P O 93 (P 0). 


NAGPUR HIGH COURT 
Oivil Revision Application No. 79 of 1939 
February 20, 1940 
PURANIK, J. 
KISAN SAKHARAM MARATHE— 
APPLICANT 


Versus 
SAHAJAT SINGH AND OTHERS— 
OPPrOSITR PARTY 

Civil Procedure Code (Act V of 1908), O. XXXTIT, 
rr. 6, T—Application for permission to sue as pauper 
—Merits of case cannot be gone into — Question of 
limitation, tf can be decided. 

While considering the application for permiseion 
to sue as a pauper what the law requires is that the 
Court has to satisfy itself regarding the pauperism 
of the applicant and come to a decision on the point, 
and not toenter into an elaborate discussion on the 
merits. Where the lower Court has entered into an 
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elaborate discussion of the merits of the applicant’s 
claim and has come, to the conclusion that the ap- 
plicant is not entitled to sue becduse there is a parti- 
cular sale-deed standing in his way,. and also held 
that unlese that was set aside,.the suit was not 
tenable, and has further found on the allegations in 
the- plaint that the plaintiff's suit for possession of 
movable property was time-barred, and characterised 
the attempt of the plaintiff as mala fide and made 
that a groundfor dismissing the application to sue 
in forma pauperis, the whole procedure is not 
justified by the procedure laid down in O. XXXIII. It 
does not appear proper that-a Court in deciding as to 
whether the plaintiff is entitled to sue as a pauper or 
not, should take into consideration the weakness of 
the merits of the plaintiff's case ;the strength or 
weakness of the caseon the merits. must necessarily 
be left for decision on the merits when the application 
for pauperism is admitted. 139 Ind. Cas. 265 (1), 
Petherpermal Chetty v. Muniandy Servat (2), 138 
Ind. Cas, 396 (3) and 126 Ind. Cas, 1 (4), relied on. 


0, R. App. of the orderof the Oourt 
of the Second Subordinate Judge, Second 
Class, Akola, dated November 26, 1938. 


Mr. J. R, Mudholkar, for the Applicant. 
Mr. A. L. Halve, for the Opposite Party. 


Order.—This is an application for revi- 
sion against an order rejecting the appli- 
cant's application to sue in forma pauperis. 
The procedure laid down for such applic 
cations is givenin O, XXXIII of the Civil 
P.O. After presentation of an application 
tosue informa pauperis the Court is entitl- 
ed to examine the applicant and after 
examining the applicant the Court is given 
power under r. 5 of O. XXXIII to reject the 
applicaticn where it.is- not properly framed 
where the applicant is not a pauper, where 
he has, within two months next before the 
presentation of the application, disposed of 
any property fraudulently or in order to be 
able to apply for permission to sue as a 
pauper, or where his allegations do not 
show a cause of action, or where he has 
entered into any agreement with reference 
to the subject-matter of the proposed suit 
under which any other person has obtained 
an interest in such subject-matter. If the 
Courtdoes not reject the application for 
any of the reasons given in r, 5, then r. 6 
enacts that it shallfix a day for receiving 
such evidence as the applicant may adduce 
in proof of his pauperism and for hearing 
any evidence which may be adduced in 
disproof thereof. Rule 7 lays down that 
on the day so fixed or as soon thereafter 
as may be convenient, tbe Court shall 
examine the witnesses, if any, prcduced 
by either party, and may examine the 
applicant or his agent and shall make a 
memorandum of .the substance of their 
evidence. Olause (2) of r. 7 enacts that 
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the Court shall also hear any argument 
which the parties may. desire to offer on 
the face òf the 
application and of the evidence taken*by 
the Court, the applicant isor is not sub- 
ject toany of the prohibitions specified’ 
in r. 5, and cl. (3) lays down that the 
Court shall then either allow or refuse to 
allow the applicant to sue asa pauper, ` 

In this particular case it appears from 
the order-sheets that the Court examined 
the applicant and thought prima facie 
that there was no objection which would 
enable it to reject the application under 
r. 5 or O. XXXIII, and thereafter issued 
Notice to the other side and fixed the case 
on a particular date for receiving evi- 
dence regarding pauperism, It appears 
that on the date fixed for hearing, the 
other side fileda statement stating that 
the plaint didnot disclose any causa of 
action, that the claim was not tenable, that 
it was barred by time and that it was a 
mala fide suit brought by the applicant 
witha view to haerassthe defendant. The 
Court without hearing any evidence regard- 
ing pauperism proceeded to decide the 
point regarding the subsisting nature of 
the cause of action and the tenability of 
the suit, andcame to the conclusion that 
the applicant was not entitled to sue for 
possession of a house without setting 
aside a sale-deed executed by his prede- 
cessor-in-title in favour of one Bansi, and 
also held that a suit for the movables was 
barred by time on the allegation in the 
plaint itself. Having come to this conclu» 
sion, the Court dismissed the application for 
permission to sue in forma paup2ris. 

It is argued in revision that the procedure 
adopted by the Court below was not 
warranted by the provisions of O. XXXIII 
of tbe Civil P. C. and that it was not pro- 
per for the Court to dismiss the sapplica« 
tion in the manner it has done, The 
Court appears to have taken into consi- 
deration the merits of the case in come 
ing toa conclusion as to whether the appli« 
cant has a cause of action for a suit 
for possession of the house. As a matter 
of fact, whatthe law requires is that the 
Court has to satisfy itself regarding the 
pauperism of the applicant and come toa 
decision on the point, aad not to enter into 
an elaborate discussion on the merits. 
U Ba Dwe v. Maung Lu Pan (1) isa clear 
authority on the point. In the particular 
case before me the lower Court has entered 


(1) 10 R 357; 139 Ind. Oas. 265; A I R 1932 Rang. 
107; Ind, Rul, (1932) Rang. 183 (F B). 
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into an elaborate. discussion of the merits 
of the applicant's claim and has come to 
the, conclusion that the applicant is not 
entitled to sue because there is a par- 
ticular sale-deed standing in his way, 
and alo held that unless that was set aside 
the suit was not tenable. That sale was 
characterised as a bogus one which did 
not stand in his way. In Petherpermal 
Chetty v. Muniandy Servai (2) it has been 
laid down that in such a suit itis not ne- 
cessary for the plaintiff to set aside a deed 
which is void, bogus and not at all oper- 
ative. In this view cf the case the decision 
of the Court below that the plaintiff could 
not sue fcr possession of the house without 
setting aside thedeed of sale in favour 
of Bansi does not appear to be correct, 
The Court has further found onthe allega- 
tions in the plaint that the plaintiff's suit 
for possession of movable property was 
time-barred, prima facie it would appear 
to be so, bat the plaintiff realising that 
there was a mistake in the plaint in stating 
the cause of action for possession of the 
movable property, immediately applied for 
amendment of the plaint. The Court, 
however, did not go into the question of 
the amendment as prayed forin the ap- 
plication but characterised the attempt of 
the plaintiff as mala fide and made that 
a ground for dismissing the application to 
sue in forma pauperis. This does not seem 
to be justified by the procedure laid down 
in O. XXXII. As a matter of fact there 
is authority for the proposition thet it is 
not now necessary under the amended r. 5 
or O. XX XIII, to see whether the cause of 
action is barred or not. If the application 
discloses a cause of action, it is sufficient 
for the Court to preceed further with the 
application to sue in forma pauperis; 
the Court need not go into the question 
of Jimitation: Bhajja v. Muhammad Said 
Khan (3) is an authority for this proposi- 
tion. However, though this proposition 
may admit of difference of opinion, as is 
quite clear from some other view taken 
by some other Higa Courts, it does note 
appear proper that a Court in deciding as to 
whether the plaintiff is entitled to sue 
ag a pauper or not, should take into consi- 
Jeration the weakness of the meriis of the 
olaintiff’s case the strehgth or weakness of 
he case on the merits must necessarily be 
left for decision on the merits when the ap- 

(2) 350 551; 35 IA 98; 10 Bom. L R 590;5 A LJ 
WO; 120 W N3562; 7 O LJ528; 14 Bur. L R108; 18 
€LJ277;4M LT12; 4 L B R266 (P O), 

(3) 54 A 525; 138 Ind. Oas, 396; (1932) A L J 489; 
ad. Rul, (1932) All. 397; A IR 1932 All. 543. 
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plication- for pauperism is admitted, 
Sumitra Devi v. Hazari Lal (4) laye 
down that an application to sue in forma 
pauperis cannot be rejected without any 
enquiry into thé pauperism because it 
is weak on the merits. This is thus a 
case in which the Court has failed to 
fsllow the proper procedure as laid down 
in rr.6 and7 of O. XXXIIL Civil P. O. 
and dismissed the application more on the 
merits of the case rather than on the 
allegations in the plaint, 

1 therefore set aside the order of the 
lower Court and directthat there should 
be a proper enquiry according to law 
into the pauperism of the applicant. Oosts 
will be costs in the enquiry. Pleader’s fee 
Rs. 10. è 

D. Application allọwed. 

(4) 52 A 927; 126 Ind, Cas. 1; (1930) A L J 901; 
Ind. Rul. (1930) All. 753; A I R 1930 All, 758. 





MADRAS HIGH COURT 
Second Appeal No. 510 of 1936 
October 26, 1939 
WADSWORTH AND PATANJALI SASTRI, JJ. 

NAINALASETTI VEERA RAJU— 
APPELLANT 
versus 

SECRETARY or STATE —Rasponpent 

Madras Irrigation Cess Act (VII of 1865), s.l 
(b)—TIrrigation from private reservoir fed from 
authorised source is not from source different from, 
or in addition to that authorized within meaning 
of Proviso 2 to s. 1 (b)—Such irrigation, if can be 
penalized—Fact that water stored in private reservoir 
causes detriment to others, is immaterial—Act, should 
be strictly construed. 

The impounding of water on the private land, 
flowing on to that land from the registered source 
in the authorized manner, cannot be held to create 
a different or additional source otber than that as- 
signed by the revenue authorities. The use of water, 
therefore, for irrigation from a private reservior fed 
by the authorised source is not the use of water 
from a source different from, or in Jaddition to that 
authorized, within the meaning of Proviso 2tos. 1 
(b), Mad. Irrigation Cess Act, and such use of 
water cannot be penalized. 

The charge is leviable not by reason of the detri- 
ment to others caused by taking the water, but by 
reason of the source from which the water is taken. 
The fact, therefore, that storage of water in private 
reservoir causes detriment to others is no ground 
for the imposition of penal water rate. 189 Ind. Cas 
490 (1), referred to. 

Per Patanjali Sastri, J.—The Mad. Irrigation 
Oess Act isone entailing penal consequences and 
should not be applied to any one who is not brought 
within it inexpress language, 189 Ind, Gas. 490 (1), 
relied on. - 

8. A. against the decree of the Oourt of 
Sub-Judge, Coconada, in A. 8, No. 75 of 
1935. ; 
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gah V. Govindarajachari, for the Appel- 
ant. 

Mr. B, Sitarama Rao (Govt, Pleader), for 
the Respondent, 

Wadsworth, J.—This second appeal 
raises the question whether the Govt, are 
entitled under the Mad. Irrigation Cess 
Act to levy penal assessment in respect of 
the irrgation of land registered under a par- 
ticular Govt. work by reason of the fast 
that the ryot has stored the water flowing 
from that work on to his land ia a private 
Yeservoir. 

The facts are simple. The plaintiff-appel- 
lant owns land S. No, 72 registered as wet 
land under the Mallu Dora tank, Within the 
boundaries of S. No. 72 there is a emall pri- 
vate reservoir which has been in existence 
for many years. It receives water flowing 
through the fields higher up from the Mallu 
Dora tank. Below S, No. 72 there is another 
‘Govt. source called the Timmaraju Oheruva 
“which receives the drainage water flowing 
through the fields irrigated by the Mallu 
Dora tank, 
entitled to irrigate his crops in 8, No, 72 
with water flowing from the Mallu Dora tank 
through the fields above. He has however 
been prohibited by the Govt. from using 
water stored in his private reservoir and has 
been penalised for irrigating his crop with 
such water. The question is whether this 
penalty is correct. The Govt. claim the 
right to penalise this irrigation on the 
ground that it is 

“using without due authority water from a Govt 
-source different from or in addition to that which has 
“been assigned by the revenue authorities as the source 
of irrigation of the land.” 

See proviso 2 to s. 1 (b) of the Aot. 
Clearly, in this case, the source which has 
been ‘assigned to the Jand is the Mallu Dora 
tank. The question is whether the use of 
water from a private reservoir fed from the 
-authorized source is the use of water from 
a source different from or in addition to 
that authorized. Thereis no direct autho 
rity on this point. It has been pointed out 
in a recent decision, Rathnammal v. Secre- 
tary of State (1), that in order to justify 
a penalty imposed upon land which is 
-entitled to Govt. water, it must be proved 
“that there has been a taking from a source 
different from or in addition to that assign- 
ed, The Courts have recognized that the 
word “source” covers not merely the river, 
‘stream, channel, tank or work, but would 
include the particular passage by which the 

(1) (1939) 2ML J 380; 189 Ind. Cas. 490; A IR 


11935 Mad. 963; 50 L W° 300; (1939) M W N 794; IL 
-R (1940) Mad. 87; 13R M 291, 
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water leaves the source: Hence, -we have 
the casein whish irrigation from a sluice 
from which the shutter has been fercibly 
removed has been treated as irrigation from 
a source different from the authorized 
source : Kanniappa Mudaliar v. Secretary 
of State (2). There is also the case in which 
irrigation from two pipes inserted in a 
Govt. work when only one pipe was autho- 
rized, has been held to be irrigation from a 
source additional to or different from the 
authorized source: Krishna Row v. Collector 
of Krishna (3). Our attention has not been 
drawn to any case in which it has been held 
that the term “source” must be taken to 
include not only the Govt.’ work and ‘pase 
sages in that work by which the water is 
taken to the privatefland, but also the dis» 
tributory system upcn the private land, 

An argument has been built upon the 
words in cl. (b) to the effect that, “whenever 
water flows into a reservoir and is there- 
after used for irrigating any land under 
cultivation,” the irrigation is taxable ; but 
it must be remembered that this clause is 
supplementary to the main cl. (a) which 
refers the power of claiming cess to the 
supply of water from a work belonging to or 
constructed by Govt. Under cl. (b) water 
flowing through a privately owned reservoir 
is taxed not because it emanates from the 
reservoir, but because it emanates from a 
Govt. source, It is therefore difficult to hold 
that the authorized source the supply from 
which warrants the charge, is the Govi. work 
plus the private reservoir. 

It is contended that the construction of 
a storage arrangement on private land in 
this case does have some detrimental effect 
on the flow of drainage water into the 
Govt. tank lower down. But it is difficult to 
see how this fact alone would justify the 
imposition of penal water rate. The charge is 
leviable not by reason of the detriment to 
others caused by taking the water, but by 
reason of the source from which the water 
is taken. Here the plaintiff undoubtedly 
has taken no water other than that which 
comes from the registered source. We find 
ourselves unable to hold that the impound- 
ing of water on the plaintiff's own land, 
flowing on to that land from the registered 
source in the authorized manner, can be 
held to create a different or additional 
source other than that assigned by the 
revenue authorities. In this view, we allow 


(2) 59 M 107; 159 Ind, Oas. 13; ATR 1936 Mad, 42; 
re ML J 728; (1935) M W N 1104; 8 R M462; 42 L W 


4. 
(3) A I R1914 Mad. 155; 22 Ind.” Oas. 692; 26 M L 
J 210;1L W 191. f Paa 
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the appeal and give the plaintiff a decree 
for the refund within three months of the 
amopnt collected as penal water rate with 
costs throughout. No injunction is necese 
sary. 


Patanjali Sastri, J.—I agree. The 
language of s. 1 (b) read with proviso 2 
to that section is by no means happy or free 
from ambiguity. But as pointed out in 
Rathnammal v. Secrtary of State (1), the 
Act is one entailing penal consequences 
and should not be applied to any one who 
is not brought within if in express langu» 
age. I am not satisfied that the language 
used is so clear as to bring the appellant 
before us within the mischief of the Act. 


N.-D. Appeal allowed. 


SIND JUDICIAL COMMISSIONER’S 
COURT 


Miscellaneous Appeal No. 11 of 1938 
December 22, 1939 
Davis, J. C. AND WESTON, J. 
SIND HINDU TECHNICAL anp 
INDUSTRIAL INSTITUTE, sy 
MANAGER anp TRUSTEES— 
ÅPPELLANTS 
versus 
SUKHRAMDAS MANGHIRSING 
LALVANI— RESPONDENT 

Workmen’s Compensation Act (VIII of 1923), 
s. 2(1) .n) and Sch. IT, el. Gi)—Word“ employed” 
in el. (il) of Sch. II, meaning of. 

The definitions in s. 2 (1) in) and in cl. (ii) in 
Sch. II, Workmen's Compensation Act, must be read 
together, and the word “ employed ° where it occurs 
for the first time in cl. ‘(i2} is tautologous, “ Em- 
ployed “ in the definition in cl. (i#) in Sch, II means, 
where it occurs, employed on acontract of service 
and not “ engaged in,” and where the qualification 
of a person as a workman under the Act is depen- 
dent on his employment with other workmen, those 
other workmen, like him, must be employed on & 
sontract of service, 


Misc. A. against the judgment and decree 
pened by First Olass Sub-Judge, Hydera- 
ad, dated February 5, 1938, 
; Mr, Hotchand Gopaldas, for the Appel- 
ante, 
Mr. Hashmatfar G. Chainani, for the Res- 
pondent. 


Davis, J.C.—This id an appeal against 
an order of the First Class Subordinate 
Tudge, Hyderabad, awarding an injured 
workman Rs. 953-8-0 compensation for per- 
nanent partial disablement owing to inju- 
ies sustained by him in the course of his 
smployment in the Sind Hindu Technical 
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and Industrial Institute at Hyderabad, In 
the institute was a workshop where machi- 
nery was used for the manufacture of furni- 
ture. The opponent was in charge of the 
machinery, and the question before the 
learned Judge was whether the opponent 
was a workman within the meaning of s. 2 
(1) (n). Workmen’s Compensation Act. The 
definition within which the opponent must 
fall is worded as follows: 

“2 (1) (n). ‘Workman’ means any person (other 
than a person whoee employment is of a casual nature 
and who is employed otberwise than for the purposes 
of the employer's trade or business) who is (4)...... (ii) 
employed.....on monthly wages not exceeding three 
hundred rupees, in any such capacity as is specified 
in Sch, IT.” 

There is no doubt that the opponent is “em- 
ployed on monthly wages,” but the doubt 
in this case arises owing to the further defie 
nition in Sch. II which must be read with 
the definition already quoted ins. 2 for the 
capacity in which the workman must be 
employed must be a capacity specified in 
Sch, II, and the particular definition of- 
“capacity” applicable to this case, if 
any such definition is applicable, is (iè), 
namely: 

“Employed otherwise than in a clerical capacity in 
any premisee wherein, or within the precincts whereof, 
on any one day of the preceding twelve months, ten 
or more persons have beenemployed in any manu 
facturing process, as defined in cl. (4) of s. 2, Factories 
Act, 1911, or in any kind of work whatsoever inciden- 
tal to orconnected with any such manufacturing 
process with the article made,.and steam, water 
or other mechnical power or electrical power is 
used.” 

It appears, then, that it is not enough that 
a person is employed on a monthly wage 
not exceeding three hundred rupees in a 
manufacturing process for him to be a work- 
man under the Act, but he must be employ- 
ed in premises wherein on any one day in 
the preceding twelve months ten or more 
persons have been employed in any manu- 
facturing process. So that the definition 
requires not only that the person must him- 
self be employed asa workman but others 
must be employed as workmen too, The 
point in. doubt in this case, however, is whe- 
ther these other workmen must be employ- 
ed, as he is employed, on a monthly wage 
for, in this case though more than ten pere 
sons were employed in a manufacturing 
process in the premises, less than ten per- 
sons were employed on a monthly wage, the 
others were students or apprentices who, it 
is admitted, were noton monthly or daily 
wages or any wages at all, They were 
being taught the trade of carpentry. It is 
argued, neverthless, that they were employ- 
ed within the meaning of the definition (it) 
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‘in Sch. II, Workmen’s Compensation Act, 
because “ employed" in the definition does 
“not mean, asin the case of a workman in 
the definition in s. 2 (1) (n) of the Act, em- 
ployed on a contract of service, but “em- 
ployed” means “engaged” and these boys 
where engaged in a manufacturing process. 
. The learned Subordinate Judge and Oom- 
missioner accepted this argument, pointing 
cut that should ten persons be employed in 
a workshop of whom nine were propiietors 
and partners, the tenth, a paid employee, 
would thus be deprived of the benefits of the 
Act. It is contended, Lowever, that to ac- 
cept this interpretation of the definition 


would be to give to the word “employed” , 


in the definition in the schedule, wkere it 
occurs twice, two different meanings, the 
first meaning being, “employed on a con- 
tract of service,” and the second being, 
“engaged” in a manufacturing process. 
This, of course, is not a fatal objection. 

The definitions in s. 2 (1 (n) and in cl. (ii) 
“in Sch, II, Workmen's Compensation Act, 
must be read together, and the word “em- 
ployed’? where it occurs for tbe first time in 
cl. (iz) is tautologous. The definition in s. 2 
(1) (n) of the Act is: ‘* Employed....on 
monthly wages not exceeding three hundred 
rupees in any such capacity as is specified 
in Sch, II; so that one looks to Sch. II for 


the definition of the ‘capacity’ in which. 


the workman is employed and not for a 
repetition of the word ‘temployed.” But 
itis repeated. It is the first word in the 
definition (ii) in Sch. IJ, so that we must 
take it that the word where it first occurs 
has precisely the same meaning as ins, 2 (1) 
(n) of the Act, whichis ‘employed on a 
monthly wage,” or, in other words, “ em» 
ployed ” where it first occurs means not 
“engaged” but employed on a contract of 
service, Itis contended that ‘‘employed” 
where it occurs for a second time has a like 
meaning, namely employed on a contract of 
service, so that if a workman is to get com> 


pensation under the Act, it is necessary. 


that ten or more persons, including himself, 
should have been employed, as he was em- 
ployed, on a contract of service. It is not 
sufiicient if, for instance, his fellow work- 
mien are students or apprentices who are 
not employed on a wage at all, asin this 
case. 

We think that some assistance in the 
answering of this question can be found ina 
comparison of the words used in the different 
definitions in the schedule. For instance, it 
is not difficult to substitute for the word 
“employed,” where it occurs twice in cl. (iù) 
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“engaged,” but one could not, for instance’ 
substitute “ engaged in,” the words, which 
occur in cl, (22), for “employed” in; the 
definition in cl. (vii), which would have to 
be the case if "employed ” were to be read 
as “engaged in” in cl. (vii) to maintain 
uniformity of meaning in the definitions in 
the schedule. One could not speak of a 
person “engaged in" for the purpose of 
“loading, unloading...any ship.” ‘ Engag- 
ed for the purpose” must mean engaged 
upon a contract of service. It is true the 
definition in cl, (vii) relates only to the one 
workman. There is no reference in this 
clause to fellowtworkmen as incl. (it). We 
see no reason, however, to make any dise 
tinction between the meaning of the word 
“employed” where it occurs for the first 
time in cl. (4i) and where it occurs for the 
second time in cl. (ii) or where it occurs in 
cl, (vit), Where it occurs forthe first time, 
it does not mean, if we are to retain any 
uniformity of meaningin the definitions in 
the schedule, ‘‘engaged’in” as it could not 
mean “engaged in” in cl. (vit); and we 
see no reason why,ifa number of fellow 
workmen is to bea necessary condition of 
a workman qualifying for compensation 
under the Act, the definition of “ workman” 
should not be the samein their case asin 
his, why they should not be all workmen 
within the definition together, so that as he 
must be employed upon a contract of service 
to qualify, so they must he employed on a 
contract of service too. 3 

We have been referred- to the judgment 
reported in Indar Singh v. Secretary of 
State (1), but that case was decided on the 
point that ‘ wages” within the definition 
in cl. (m) implies a contract of service and 
that studentsin a technical college are not’ 
on such a contract of service; there is no 
relation of master or servant between them.. 
At the same time, however, it was pointed 
out that apprentices might be workmen 
within the meaning of the Act. It depended 
on the facts. The point however was diffe» 
rent from the one raised here, In our opi- 
nion, therefore, employed” inthe defini» 
tion in ol. (iz) in Sch. II means, where it 
occurs employed on a contract of service and 
not “engaged in,” and that where the quali» 
fication of a person as a workman under the 
Act is dependent on “his employment with 
other workmen, those other workmen, like 
him, must be employed on a contract of ser- 
vice, We think, therefore, the learned 
Judge was wrong when he read different 

(1) AIR 1929 Leh. 573; 119 Ind, Cas. 722; Ind. Rul 
(1929) Lah, 914, 
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meanings into the word “employed” in 
the definition in Cl, (ii) in Sch. II, Workmen’s 
Compensation Act, and that the claimant 
is not a workman within the meaning of the 
Act. We must, therefore, allow the appeal 
and set aside the order of the Subordi- 
nate Judge and Commissioner and dismiss 
the applicant's claim, Regarding, however, 


the relative positions of the employee and — 


his emploper, we think we should make 
no order as to costs. Each party will, 


therefore, hear his own costs. Order ac» 
cordingly. 


D. ; Appeal allowed. 


ec 


PATNA HIGH COURT 
Appeal No. 625 of 1938 
August 30, 1939 
AGARWALA, J. | 
BACHU NARAIN SINGH AND crasrs— 
ae APPELLANTS 
ore i versus | 
MOHAMMAD UMRAO AND OTHERS— 
: RESPONDENTS. 

Landlord and tenant — Tenant holding over after 
expiry of lease — Protest by landlord — Suit for rent 
after some years — Whether amounts to consentby 
landlord to tenant's holding over — Rent, if can be 
recovered after expiry of lease—Suit for rent without 
alternative claim for damages for use and occupation 
—Dismissal of, on ground that defendant was not 
tenant—Damages, if can be recovered—Plaint, when 
can be allowed to be amended so asto include such 
claim. 

Where there is nothing to indicate that the land- 
lord has declined to consent tothe tenant holding 
over alter the expiry of the lease, the institution of 
a suit for rent may well be deemed to be an expres- 
sion of assent to his holding over. But when the 
landlord, according to bis own admission, has for 
four or five years protested against the defendant 
holding over and then has instituted a suit for rent 
that does not amount to a consent to his holding over 
from the expiry of the period of the thika. It is in- 
consistent with the landlord’s conduct and can 
merely be evidence that aftera period of yeatsthe 
landlord himself changed his mind with regard to 
what he wanted to do. -In such a case the landlord is 
not entitled torecover rent from the tenant after the 
expiry of the lease, 155 Ind, Oas. 367 (1), relied 


on, 

If in a rent suit, the factsalleged by the plaintiff 
are such as would support a claim to recover damages 
for use and occupation, the Court would even in 
second appeal allow the plaint to be amended so as 
to include an alternative claim for damages. Where 
however, the case pleaded by the plaintiff in his rent 
suit was based upon the relationship of landlord and 
tenant without the alternative claim for damages for 
use and occupation of thelahd and it was that case 
‘which the defendants had to meet all through the 
litigation. The plaintiff cannot be allowed in second 
appeal, after his suit was dismissed on the ground 
that the defendant was not his tenant, to recover 
‘damages for usaand occupation by allowing him to 
amend his plaint so as to change the ground of his 
claim. 17 Ind, Cas. 646 (2), referred to. : 
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Messrs. Mahabir Prasad, and G. P, Singh, 
for the Appellants. 


Messrs. Naimul Huq, J. N. Sahi and 
Ahmad Reza, for the Respondents, 


Judgment.—This is an appeal by the 
defendants against a decision of the Addi- 
tional Subordinate Judge of Patna, reverse 
ing a decision of the Munsif of Barh. The 
appeal arises out of a suit for rent for the 
years 1339 to 1341 at the rate of Rs. 250 
per annum. In 1924, the defendants ob- 
tained from the proprietor a thika of the 
land in respect of which the rent is claimed 
for a period of seven years expiring in 1337 
Fasli, In 1935, the proprietor granted a 
mukarrari to the plaintiff. The plaintiff al- 
leges that at that time the defendants were 
holding over after the expiry of the term of 
their thika` and claims rent at the thika 
rate. The‘defendants pleaded that on the 
expiry of the thika in 1337 the proprietor 
re-let the land to them at Rs. 6 per bigha 
or Rs. 109 per annum and that they have 
paid the proprietor.at this rate up to and 
including 1341. They denied that they had 
any knowledge of the mukarrari granted to 
the plaintiff or that the relationship of 
landlord and tentant existed between thems 
selves, The Court below has not accepted 
the defendants’ plea that there was a re- 
settlement with them by the proprietor on 
a reduced rent on the expiry of the origie 
nal thika but held that the defendants were 
liable either for rent at the rates stipulated 
in the thika or for damages for use and oce 
cupation, the damages being calculated at 
the rate of rent reserved by the thika. In 
this appeal it is contended on behalf of the 
appellants that s. 79, Bengal Land Regis. 
Act, 1876, indemnifies them against the 
claim made by the plaintiff. That section is 
as follows: 

“The receipt of any proprietor, manager or mort- 
gagee whose name and the extent of whose interest 
is registered under this Act shall afford full indem. 
nity to any person paying rent to such propriertor, 
manager or mortgagee". 


There is no dispute that the proprietor 
of a land is in fact registered under the Re» 
gis, Act and the defendants produced at 
the trial receipls in respect of the years 
in suit which they alleged had been grante 
ed to them by the proprietor. But the rent 
receipts were at the rate of Rs. 108 which 
the defendants said was the rate settled 
after the expiry of the original thika-~Now, 
it has been held by the Courts below that 
there was no re-settlement after the expiry 
of the thika, and it follows therefore that 
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the receipts at the rate of Rs. 108 cannot be 
genuine documents. I agree therefore with 
tbe finding of the Courts below that the 
defendants are not entitled to credit for the 
amounts which they claim to have paid to 
the proprietor since the expiry of the term 
of the thika. This view of the matter dis- 
poses of the argument based by the learned 
Advocate for the appellants on ss. 67 and 
72, Ten. Act, and s. 79, Regis. Act, for, in 
each case it is necessary for the appellants 
to prove that they had in fact paid rent to 
the proprietor subsequent tothe expiry of 
the term of thika. The Court below, as I 
have alréady said, held that the plaintiff 
was entitled to recover damages for use 
and cccupation even if he were not entitl- 
ed tothe rent. With regard to that it is 
contended on behalf of the appellants that 
they cannot be said to have been holding 
over after the expiry of the term of thika, 
because the plaintiff did not consent to 
their doing so. It appears from the evi- 
dence of the plaintiff himself that from 1937, 
when the thika expired, he objected to the 
defendants remaining in possession of the 
land as ténants. 


On behalf of the plaintiff it is contended 
that in 1842 they served a notice on the 
defendants requiring them to quit the land 
orto pay rent at Rs. 250a year and it is 
said that this was an acceptance by the 
plaintiff of the defendants as their tenants. 
It was also contended on behalf of the res- 
pondents that the institution of the suit 
itself amounted to an assent to the defen- 
dants’ holding over. Reference is made to 
the decision of James, J., in this Oourt in 
Ramsunder Tewari v, Dulhin Gataso Kuer, 
155 Ind. Oas. 367. (1) Where there is noth» 
ing to indicate that the landlord has de» 
clined to consent to the tenant holding over 
after the expiry of the lease, the institution 
of a suit for rent may well be deemed to be 
an expression of assent to his holding 
over. But when the landlord, according to 
his own admission, has for four or five 
years protested against the defendant hold- 
ing over and then has instituted a suit 
for rent, I do not consider that to amount 
to a consent to his holding over from the 
expiry of the period of the thika. It is ine 
consistent with the landlord’s conduct and 
Gan merely be evidence that after a period 
of sears the landlord himself changed his 
mind with regard to what he wanted to do, 
I would therefore hold that in the present 


g) 155 Ind, Cas. 367; A I R 1935 Pat. 2711; 7R P 
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case the plaintiff is not entitled to recover 
rent from the defendants. z 

The next question is whether the decree 
of the Oourt below awarding damages “for 
use and occupation should be upheld, On 
behalf of the appellants reference is made 
to a decision of the Caleutta High Court in 
Bhukhi Koeri v, Ram Khelawan Prosad, (2) 
where a Division Bench held that in a suit 
for rent, where no alternative claim is made 
for compensation for use and occupation, 
no amount can be decreed on that foot- 
ing. The Court however pointed out that in’ 
8 proper case the plaintiff might be allowed 
to amend his plaint but that such an amend- 
ment should be allowed only where a claim 
has been omitted by mistake or inadver- 
tence or for similar reasons, and not deli- 
berately, If the facts alleged by the plain- 
tiff in the present case were such as would 
support a claim to recover damages for use 
and occupation, I would. have no hesitation, 
even at thisstage of litigation, in allowing 
the plaint to be amended so as to inclu- 
de an alternative claim for damages; but 
the’ case which the plaintiff pleaded was 
based on the relationship of landlord and 
tenant and it was that case which the: dee» 
fendants had to meet all through this liti- 
gation, In these circumstances I do not. 
think it would be justifiable in second ap- 
peal to direct the plaintiff to change the 
ground of his claim, I would therefore set’ 
aside the decision of the Court of Appeal 
below and dismiss the plaintiff's suit. In 
view of the defence set up by the appel- 
lants in respect of the alleged resettlement 
after the expiry of the original thika, I 
would direct each party to bear its own 
costs in this appeal. i 


s. Appeal allowed. 
(2)17 O W N 311; 17 Ind. Oas. 646, 





MADRAS HIGH COURT 
Criminal Revision Case No. 958 of 1938 


and 
Oriminal Revision Petition No, 908 of 1938 
July 20, 1939 
Laksumana Rao, J. 
P. GOPALACHARI~— Accuszp~- 
PETITIONER 


versus , 
Tar CORPORATION or MADRAS— 
OOMPLAINANT— RESPONDENT 
Madras City Municipal Act (IV of 1919), ss, 218, 
357 (1)—Notice under s. 218 not specifying parti- 
culares of work nor time—Conviction under a. 357 
(1) cannot be sustained. : . : 
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Where particulars of the work to be carried out 
by the petitioner were not specified in the notice 
issued [4 him under s. 218 of the Mad, City Muni- 
cipat Act nor was if proved that the time within 
which the work is to be carried out was specified 
in the notice served on him, the conviction of the 
petitioner under s. 357, el. (1) of the City Municipal 
Act for failure to comply with a notice cannot be sus- 
tained. , 

Or, R. Case and Or. R. P. praying the 
High Court to revise the judgment of the 


Third Presidency Magistrate, HEgmore 
Madras in M. No. 1380 of 1938. 
Mr. V. Rajagopala Mudaliar, for the 


Petitioner. 
Messrs, K. V. Ramaseshan and A. Sur- 
yanarayaniah, for the Respondent. 


Order.—The evidence justifies the con-. 


clusion of the Magistrate that the street in 
question is a private street, but particulars 
of the work to be carried out by the peti- 
tioner were not specified in the notice issued 
to him under s. 218 of the City Municipal 
Act, nor was it proved that the time within 
which the work is to be carried out was 
specified in the notice served on him, The 
time was not specified in Ex. E the copy of 
the notice on which his acknowledgment 
for service of notice was obtained, and 
Ex. E-l the office copy of the notice which 
was produced and marked in evidence just 
before delivery of judgment does not by 
itself prove that any time was specified 
in the notice served on the petitioner. The 
supervisor (P, W. No. 1) does not say that 
to his knowledge the time was specified in 
the copy served on the petitioner, and it 
follows that the conviction under s. 357, 
cl. (1) of the City Municipal Act, for failure 
to comply with a notice under s. 218 cannot 
be sustained. The conviction of the peti- 
tioner is therefore set aside and the fine if 
levied will be refunded. 


Nep. Conviction set aside. 





SIND JUDICIAL COMMISSIONER’S 
COURT 


Second Appeal No. 33 of 1937 
October 19, 1939 
Davis, J. O. and Loo, J. 
JHAMATMAL HASSANAND AND ANOTHER 
— APPELLANTS 


versus 
OHETANRAM DIWAN HASAMATRATI 
AND oTHERS— RESPONDENTS. 

Hindu Law—Family arrangement—Scope—Eztends 
to members of same family -- Misconception between 
parties as to their legal rights — No fraud—Family 
arrangement, if vitiated, 
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A family arrangement among Hindus does not 
meana family arrangement among members of a 
joint Hindu family or co-parceners. A family arrange- 
ment should not be limited in this narrow manner 
but extends to an arrangement between membera of 
the same family. 

Consequently where a family arrangement between 
persons claiming their relation through the same 
propositus and for the matter of that between 
nephew and uncles, though living separately, the 
settlement ig valid, 58 Ind. Cas, 732 (|), relied 


on. 
That through a mistake in good faith as to law 
there may have been a misconception or a misunder- 
standing among the parties to a family arrangement 
as to their legal rights, is no sufficient ground,in the 
absence of fraud, misrepresentation and suppression 
of truth, for disturbing the quiet which such family 
arrangement is designed to preserve, The fact 
therefore that a member who isa party to the 
family arrangement has no right to any share in the 
property of the deceased and would be excluded by 
nearer heir cannot vitiate the arrangement. Gordon v. 
Gordon, (2) and 182 Ind, Oas. 419 (3), relied on. 


S. A. against the judgment and decree of 
the First Class, Sub-Judge, Sukkur, dated 
April 26, 1937, 


Mr. Dipchand Chandumal, for the Appel» 


_lants. 


Mr. Srikishendas H. Lulla, for Respon- 
dent No, 1. 


Davis, J.C.—This is an appeal against 
the judgment of the First Class Subordinate 
Judge, Sukkur, who dismissed an appsal 
againet the judgment of the Subordinate 
Judge of Rohri, who decreed the plaintiff's 
claim in a suit brought by him to obtain a. 
share of the suit property undera family 
arrangement which was in writing and 
which was registered and is upon the record 
as Ex. 99. The dispute was one relating to 
the property of one Godhumal who was 
childless and the parties to the suit are 
related to each other as nephews and uncles, 
It is common ground that the brothers of 
Godhumal were separate from him and had 
predeceased him and that Hashmatrai 
father of the plaintiff and defendants Nos. 5- 
and 6 and Sujanmal father of defendant 
No, 4 had also predeceased Godhumal. 
Plaintiff Ohetanram therefore did not claim 
a share in Godhumal’s property, which was. 
the subject of this family arrangement, in 
the right of succession but because there 
was a family arrangement between him and- 
defendants Nos. 1 to 4, whereby it was 
agreed that the property of the deveased 
Godhumal would be divided among the mem- 
bers of the families of the three brothers, 
The only contesting defendants defendants 
Nos. 1 and 2, sons of Hassanand, brother of 
Godhumal and they admitted the document 
Ex. 99. They said, however, there was: no 
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consideration for the agreement and it was 
not bindingon them, This case has been 
dealt with very carefully by both the trial 
Judge and the learned Judge in the lower 
Appellate Courts, so that before us it was 
left to the ingenuity of Counsel to argue only 
two points. i 

The first point taken was that a family 
arrangement among Hindus must mean a 
family arrangement among members of a 
joint Hindu family or co-parceners, but the 
learned Advocate can find no case in an 
authorized law report to support this pro- 
position. We do not think that a family 
arrangement should be limited in this 
Marrow manner. In this case the property 
that was- to be divided came from the pro- 
positus of the family of which it may be 
fairly said deceased Godhumal was a mem- 
‘ber. The defendants’ claim came through 
this fame propositus and we wculd think 
that the relations were thus shown to be 
sufficiently connected to make them a 
family within the meaning of the term 
‘family arrangement’ or ‘family settlement’ 
by which an arrangement such as this 
before us is generally described. In Baldeo 
Singh v. Udal Singh (1), a settlement bet- 
ween nephews was upheld as family atran gee 
ment and in this cage there was a settle- 
ment between nephews and uncles. This 
can in no way be eaid to have been an 
arrangement between strangers. In Hals- 
bury’s Laws of England, Vol. 14, Edn. 1, 
p. 940, a family arrangement is defined as 

“a transaction between members of the same family 
-which is for the benefit of the family generally, as 
for example, one which tends to the preservation 
of the family property, to the peace or security of 
the family and the avoiding of family disputes and 
litigation, or to the saving of the honour of the 


family, 


Therefore, we can see nothing to support 
.the assertion that the nephews and uncles 
‘who were parties to this family arrange- 
:ment are not members of a family within 


‘the meaning of that term. The next point- 


taken was thatin law the plaintiff had no 
right to any share in the property of the 
deceased because he would be excluded by 
nearer heir and this fact vitiates the family 
-atrangement. But, this was not known at 
the time, and the knowledge of the parties 
-to a family settlement is not to be the 
knowledge that may come into their pos: 
session after litigation, after the decisions 
of the Court but the knowledge which may 
fairly beimputed to them at the time the 
family arrangment was made. It is clear 


(1) 43 A1;58 Ind, Oas. 732; AI R 1921 All, 248; 18 
AL 877. 
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that under the circumstances in which this 
family arrangement was made all had 
genuine belief that the plaintiff had some 
right tosome share in the deceased’s pro» 
perty ; otherwise, a family arrangement 
would not have been made, nor would it 
have been reduced to writing, nor would it 
have been signed by the parties. There 
may have been some misconception at the 
time of the family arrangment on the part 
of all concerned as to their legal rights. 
That there may have been a misconception 
or a misunderstanding among the parties to 
a family arrangement as .to. their legal 
rights, is no sufficient ground for disturb- 
ing the quiet which such family arrange- 
ment was designed to preserve. There was 
here no case of a fraud, no misreprentas 
tion and no suppression of truth but merely 
a mistake in good faith as to the law. There 
is authority dating back to the judgment of 
Lord Eldon ‘in Gordon v. Gordon (2) at 
p. 917, which supports the argument that a 
family arrangementis not to be disturbed 
merely because the parties are mistaken in 
an rights. Lord Eldon in that case has 
said : 

“Where family agreements have been fairly en- 
tered into, without concealment or imposition 
upon either side, with no suppression of what is 
true, or suggestion of what is false, then, although 
the parties may have greatly misunderstood. their 
situation and miébaken their rights, a Court of 
Equity will not disturb the quiet which is the con- 
sequence of that agreement.” f 


And that judgment by Lord Eldon is by 
no means out of date, because the very 
passage reproduced above has been quoted 
by their Lordships of the Privy Council in 
a very recent case, Martin Cashin v. Peter 
J. Cashin (3), from Newfoundland in which. 
their Lordships held that a family arrange- 
ment entered into between the parties with- 
out fraud, without misrepresentation, with- 
out suppression of truth would not be 
vitiated:‘merely because there was a mistake 
as to the legal rights of the parties at the 
time they entered into the family arrange» 
ment. The family arrangement is not neces» 
sarily bad because one party shows to the 
other some generosity. We can, therefore, 
see no reason whatever to interfere with the 
findings of the lower Courts. We accordingly 
dismiss this appeal with costs. 


D. e Appeal dismissed. 

(2) (1821) 38 E R 910 (917). 

(3) AI R 1938 P O 103; 182 Ind. Cas, 419; (1939) M 
WN 85; 12R P O12 (P 0). 
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MADRAS HIGH COURT 
. «Second Appeal No. 878 of 1935 
E October 26, 1939 
LEAOH, O. J. AND KersanaswaMi 
AYYANGAR, J. 
KUTTUKKEN ERAMULLAN HAJI 
AND OTHERS~-APPELLANTS 
versus 
PAPPINISSERI CHANDROTH 
NARAYANAN 
AND OTSERS~-RESPONDENTS 

Malabar Compensation for Tenants’ Improvements 
Act (I of 1900), sa. 3, 5, 19 — Kanom deed executed 
prior to 1886 stipulating that jenmi should pay com- 
pensation for improvements at apecified rate— 
Kanomdar creating sub-kanom — Sub-tenants of sub- 
kanomdar having no notice of contract, whether can 
claim compensation under the Act or according to 
rates specified in kanom deed 

It was stipulated in a kanom deed executed prior to 
1886 that the jenmi should only be called upon to pay 
for improvements to the property at the rates stipulat- 
ed therein. Subsequently the kanomdar created a 
sub-kanom. The sub-tenanta of the sub-kanomdar had 
no notice of the covenant between the jenmi and the 
kanomdar regarding payment of compensation. 
Jenmi filed a suit for redemption of the kanom. The 
sub-tenants of the sub-kanomdar claimed to be entitled 
to compensation for improvements under the provi- 
sions of the Malabar Compensation for Tenants’ Im- 
provements Act : 

Held, that the sub-tenants therefore clearly came 
within the definition of ‘tenants’, and there was no 
priority of contract between them and the jenmi. 
Besides the covenant regarding payment of com- 
pensation at specified rates did not run with the land. 
Even if it be held so, the sub-tenants were transferees 
without notice. Consequently, they were entitled to 
compensation according to the provisions of the Act 
and not at rates specified inthe deed. 


S. A. against the decree of the Sub-Judge, 
Tellicherry in A. 8. No. 138 of 1934. 


Messrs, O. T. G. Nambiar and A, Achu~ 
than Nambiar, for the Appellants. 

Messrs, K. Kuttikrishna Menon, C. Govin» 
dan and T. K. Raman Nambisan, for the 
Respondents. 


Leach, C. J.—Respondents Nos, 1 and 2 
filed a suit in the Court of the District Mun» 
sif of Taliparamba for the redemption of a 
kanom on the payment of the kanom amount 
and the value of the improvements. Res- 


. pondent No.1 isthe melcharthdar (lessee 


> 


from the jenmi with power to redeem the 
kanom) and respondent No, 2 is the jenmi 
who granted a kanom to the karnavan of 
respondent Nos. 11's tarwad on June 29, 1884. 
On June 5, 1892, the “kanomdar created a 
a sub-kanom in favour of three persons who 
are not parties tothe suit. In the original 
kanom deed, it was stipulated that the jenmi 
should only be called upon to pay for im- 
provements to the property at the rates ati« 
pulated therein, The sub-tenants of the 
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_ subekanomdar were made parties to the suit 


and contended that they were entitled be- 
fore ejectment to compensation on ths basis 
of the provisions of the Malabar Oompen- 
sation for Tenants’ Improvements Act, 1900. 
The plaintiff-respondents maintained that 
the sub-tenants were only entitled to 
compensation at the lower rates mentioned 
in the kanom deed of June 29, 1884. The 
District Munsif granted a decree for re- 
demption on payment of the kanom amount, 
Rs. 2,500, and the value of the improve- 
ments calculated under the provisions of the 
Act. The plaintiff-respondents chalienged 
the decision of the District Munsif that the 
Act applied in an appeal to tae Subordi- 
nate Judge of Tellicherry, The Subordi- 
nate Judge allowed the appeal, holding that 
the deed and not the Act governed the posie 
tion. His decision msant a reduction of 
Rs, 8,143-9-0 in the amount of compensa- 
tion payable to the tenant defendants. 
Thirteen of them have filed this present sa- 
cond appeal. 

The District Munsif held that the sub» 
tenant defendants had no notice of the 
terms of the kanomdsed of June 29, 1884 
and that when they entered into possession 
of their lands they believed bona fide that 
they would be paid the value of i-nprova- 
ments under the Malabar Compensntion for 
Tenants’ Im provements Act when taeir sub- 
tenancies terminated. The Subordinate 
Judge did not question this finding of the 
District Munsif, but held that it shld be 
presumed that all the sub-tenants had notice 
of the terms of the kanom deed. He also 
held that the stipulation that the jenmi 
should only pay compensation at the rates 
mentioned in the deed amounted toa cove. 
nant which ran with the land. Section 19 
of the Act provides that: 

“Nothing in any contract made after the first day 
of January 1486 shall take away or limit the right of 
a tenant to make improvements and to claim com- 


pensation for them in accordance with the provisions 
of this Act” 


There was a stipulation in the sub-kanom 
deed of June 5, 1892 that improvements 
should be paid for at the same rates as those 
mentioned in the earlier deed. But thesub- 
kanom deed falls within the mischeif of 9. 19 
and unless the provisions of the earlier deed 
with regard to payment of compensation 
amounts to a covenant running with land of 
which the substenants had notice, the deci- 
sion of the Subordinate Judge must be set 
aside and the judgment of the District 
Munsif restored, Section 3 of the Act 
defines the words “tenant” with its grame 
matical variations, and cognate expressions 
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as including, 

“a person who as lessee, sub-lessee, mortgagee or sub- 
mortgagee or in good faith believing himself to be 
lessee, sub-lessee, mortgagee or sub-mortgagee of land 
is in possession thereof, or who, with the bona fide 
intention of attorning and paying thecustomary rent 
to the person entitled to cultivate or let waste, land, 
bat without the permission of such person brings 
such land under cultivation and is in occupation 
thereof as cultivator.” 

The sub-tenants therefore clearly come 
within the definition of ‘tenants.’ Section 5 
Saye s 

(1) Every tenant shall on ejectment be entitled to 
compensation for improvements which have been 
made by him, his predecessor-in-interest, or by any 
person not in occupation at the time of the ejectment 
who derived title from either of them, and for which 
compensation has not already been paid, and every 
tenant to whom compensation is so due shall, not- 
withstanding determination of the tenancy or the 
payment or tender of the mortgage money (if any), be 
entitled to remain in possession untilejectment in ex- 
ecuticn of a decree or order of Court." 

“(2) A tenant so continuing in possession shall dur- 
ing such continuance holdas a tenant subject to the 
wi ofhis lease or of the mortgage, as the case may 

e. 

A eub-tenant is a person who comes witb 
in the definition of “tenant” and consequ- 
ently cannot be dispossessed of the land 
cul. ivated by him unless he has been paid 
the amount of the compensation allowed 
by the Act, if be is in possession under 
a contract later than January 1, 1886. Now 
it is quise clear that there ie in law no pri- 
vity of contract or of estate between the 
sub-tenants and the jenmi: see Theethalan v. 
Eral: pad Rajah, Calicut (1) and Ram 
Kinker Bannerjee v. Satyacharan Srimani 
(2). In the former case, of which the Privy 
Council approved in the latter case, Wallis, 
O. J. said : 

“The latter part of s.108 shows that sub-leases and 
mortgages created by the lessee do not affect the 
rights of the lessor against the lessee, still less do they 
affect the rights of a lessee against his sub-lessee or 
mortgagee.” 

- “There appears,” he added, 
“to be no sufficient reason for supposing that it was 
the intention of the Legislature by this section to 
bring the sub-lessee and the mortgagee from the lessee 
jnto direct relations with the lessor.” 

In Kam Kinker Bannerjee v. Satyacharan 
Srimani (2), the Judicial Committee held 
that a mortgage of a lease in any of the six 
forms of mortgage referred to in s. 58, 
T. P. Act, is not an absolute assignment 
under the Indian Law and does not create 
privity of estate between the lessor and the 

(1) 40 M 1111; 40 Ind. Jas. 841; AI R 1918 Mad, 
425; 32M L J 442; 21 M LT 401. 

(2) (1939) M W WN C01; 179 Ind. Cas. 328; 19390 LR 
46; 5B R 258; 11 R P O 134; (19390 WN 43,AIR 
1939 P C 14;430 W N 281; 49 LW 229; 1939 R D 
144; (1939) 1 M L J 544; 69C L J 254; I L R1939) 1 
Oal. 283; 41 Bom. L R 672; 66 I A 50; 20 P LT 147; 
(1939) Kar. (P O) 78 (P 0). 


RBRAMULLAN HAJI V. NARAYANAN (MADR,) 


190 10 


mortgagee. Therefore it is not open to the 
jenmi or the melcharthdar to claim that the 
appellants were privy to the contract, of 
June 29, 1884 or to the estate created there» 
by. Thereis no reason to doubt the cor» 
tectness of the finding of the District Mun- 
sif that the sub-tenants had no actual notice 
of the deed of June 29, 1884, and the 
decision of the Subordinate Judge that they 
had constructive notice of it can not be sup- 
ported. Norcan support be given to his 
finding that the provision in the deed with 
regard to compensation amounts toa cover 
nant ruoning with the land. Mr. Kutti- 
kishna Menon has frankly and properly 
conceded that unless the provision in the 
deed can be regarded as falling within the 
provisions of s. 40, T. P. Act, his clients are 
out of Court. Section 40 states that 
where a third person ig entitled to the be- 
neft of an obligation arising out of con- 
tract, and annexed to te ownership of 
immovable property, but not amounting to 
an interest therein or easement thereon the 
obligation may be enforced against a trans- 
feree with notice, but not against a transferee 
for consideration and without notice of the 
obligation. The position tren is this. The 
obligation must be annexed to the owner- 
ship of the property, but even then it can- 
not be enforced against a transferee for 
consideration without notice. In the present 
case it cannot be said that the contract 
entered into between the jenmi and the 
kanomdar under which the jenmi was only 
to pay for improvements at specified rates is 
to be regarded as an obligation annexed 
to the ownership of the property. It cannot 
be placed any higher than a personal cove-~ 
nant, and being a personal covenant it can- 
not be enforced against the appellants. 
Moreover, the sub-tenants are transferees for 
consideration and they tuok their holdings 
without notice of the obligation under which 
the kanomdars had placed themselves, 
Therefore even if that obligation could be 
regarded as an obligation annexed to the 
land it would still be unenforceable. It 
follows that the rignts of the sub-tenaats to 
compensation are the rights given by the 
stutate. 

The second appeal must be allowed and 
the decree of the District Munsif restored, 
with costs in this Court and in the lower 
Appeailate Court, Six months will be -the 
period fixed for redemption, 

ND. Appeal allowed. 
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NAGPUR HIGH COURT 
Ojvil Miscellaneous Appeal No, 9 of 
1939 
March 8, 1940 
Poutoog, J. 
PANDHARI AND otagRs— 
APPELLANTS 
versus 
DIGAMBARDAS AND ANOTAER — 
RESPONDENTS 

Civil Procedure Code (Act V of 1908), s. 47—Mort- 
gage—Decree directing defendant to pay certain 
amount within certain time to plaintiff or in default 
plaintiff would be entitled tobe in possession—Pay- 
ment not made — Plaintiff placed in possession of 
house in execution —Subsequent suit by representative- 
vin-interest of defendant against representative-in- 
interest of plainttff.that mortgage was possessory and 
that amount was paid off out of profits and that he 
“was therefore entitledto possession —Suit held barred 
under a. 41. 

Predecessor of the defendant had broughta suit 
against the predecessor of the plaintiff for possession 
-of certain immovable property. The suit was based 
on a sale-deed but the predecessor of the defendant 
had admitted that he had promised to re-sell the pro- 
-perty ifthe consideration was refunded with interest 
‘within a year. The Court held that the transaction 
“was a mortgage and not a sale, and passed a decree 

directing that the predecessor of the plaintiff 
should pay Rs 310 with interest within two months, 
and that on default in payment the predecessor of the 
defendant should be entitled to possession and to 
retain possession until Rs. 310 with interesi was 
paid. Nothing was paid, and the predecessor of the 
defendant was placed in possession in execution of 
that decree. Another-suit was brought by the plain- 
tiff against the defendant. The plaintiff's case was 
thatthe predecessor-inrinterest of defendant was in 
possession as possessory mortgagee that the amount 
due cn the mortgage had been paid off out of the 
‘profits of the property, and thatthe plaintii was 
therefore entitled to be placed in possession: 

Hetd, that the original decree provided that the 
predecessor-in-interest of the defendant was entitled 
to retain possession only until what was due to him 
was paid up, and that was a matter that could and 
should have been decided in execution proceedings. 
Consequently the suit was barred by 8. 47 of the 
‘Civil P. O. 151 Ind. Oas. 37 (1), distinguished. 
Hart Ravji v. Shapurji Hormasji ‘2), followed. 


C. Misc. A. from an order of the Oourt of 
the First Additional District Judge, Akola, 
dated November 19, 1936. 


Mr, Hidayatullah, for the Appellants. 
eee V. K, Rajwade, for Respondent 
0. 1. 


Judgment.—In 1896 Yogaji brought a 
Buit against Dattu and others for possession 
of certain immovable property. The suit was 
based on a sale deed but tne plaintiff ad- 
mitted that he had promised to re-sell the 
property if the.consideration was refunded 
with interest at L8 per cent. per annum 
within a year. The Court held that the 
transaction was a mortgage and noi a sale, 
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and passed a decree directing that the 
defendant Dattu should pay Rs. 310 with 
interest to the plaintiff within two months, 
and that on default in payment the plain- 
tiff should be entitled to possession and to 
retain possession until Rs, 310 with interest 
at 18 per cent. per annum was paid, 
Apparently nothing was paid, and Yogaji 
was placed in possession in execution of 
that decree. 

The present suit has bean brought by the 
Trepresentative-in-interest of Dattu against 
the heirs of Yvugaji. Ths plaintiff's case 
is that Yogaji was in possession as pos- 
sessory mortgage that the amount due on 
the mortgage has been paid off out of the 
profits of the property, and that the plain- 
tiff is therefore entitled to be placed in 
possession. The trial Court held that the 
suit was barred by s. 47 of the Civil P, C 
The lower Appellate Court held that it waa 
not. 

Under s. 60 of the T, P, Act, a mortgagor 
has a right to redeem unless that right 
has been extinguished by act of the parties 
or by decree of a Court. The decision of 
their Lordships of the Privy Council in 
Raghunath Singh v. Hansraj Kunwar (1), 
has decided a point on which there has 
beer some difference of opinion. That deci- 
sion makes it clear that unless there is a 
previous decree debarring the mortgagor of 
his right to redeem it is open to the mort- 
gagor to bring a second suit for redemption 
and that such a suit is not barred by s. 11 
ors. 47 of the Civil P. ©. The present suit 
however is based on the decree and not on 
the original transaction and it appears to 
me to be indistinguishable from Hari 
Ravji v. Shapurji Hormasji (2). There the 
original suit was to enforce a mortgage 
and there was a decree that so much was 
due tothe plaintiffs and that the plaintiffs 
should use and enjoy the field until what 
was due tothem was paid and that the 
defendants on paying what was due under 
the mortgage, after deducting the profits, 
should be placed, in possession. No date 
for payment was fixed and it was open to 
the mortgagors at any time to make a tender 
of the amount due and require the land to 
be restored to them. Their Lordships of the 
Privy Council upheld the view of the lower 
Courts that this was a matter relating to the 

(1) 56 A 561; 151 Ind. Cas. 37; 7 RP 047; AIR 
1934 P 0205; 11 OW N 1092; (19324 L J 900; 40 L 
W 390; (1934) M W N 1085;15 P L T 697; 390 W N 
Soo R 1189; 60 O L J 337;67 ML J 813 
eo 10 B 461; 13 I A 68; 4 Sar. 719; 10 Ind, Jar. 310 
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execution of the decree and could not be 
decided by a separate suit, Whether tke 
plaintiffs in that case could have success» 
fully based their claim on the original 
mortgage and not on the decree was a 
matter which their Lordships refused to 
decide as that was not the case put for- 
ward. In the case before me the plaintiff 
has relied on the previous decree and not 
on the previous transaction, and the claim 
seems to me to be a matter relating to the 
execution of the decree. The learned Addi- 
tional District Judge has stated that as soon 
as the property was put in possession of 
Yogaji the decree was completely executed, 
but the decree expressly provided, as in 
Hari Ravji v. Shapurji Hormasji (2), that 
‘Yogaji was entitled to retain possession 
oply until what was due to him was paid up, 
and that was a matter that could and should 
have been decided in execution proceed- 
ings. 

The appeal is therefore allowed and the 
suit will stand dismissed with costs through- 
out, No Counsel’s fee as no certificate is 
filed. Leave to appeal is refused. 


D. : Appeal allowed, 
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MADRAS HIGH COURT 
Appeal No. 229 of 1836 
September 15, 1939 
VENKATABAMANA Rao AND ÀBDUR Ranman, JJ, 
MUNA RAVANNA, MUNA MUHAMMAD 
KASSIM SAHIB—APPELLANT 
versus 
ANA, RUNA, SUNA, SUBRAMANIAN 
CHETTIAR—RESPONDENT 

Civil Procedure Code (Act V of 1908), O. KAI, 
rr. 63, 58—Objection under r. 58 dismissed on ground 
that sale-deed in favour of objector was not bona fide 
—Suit by objector under r. 683—Onus to prove that 
sale was bona fide and for constderation~Recital 
in deed asto consideration—¥videntiary value of. 

Where an objection under O. XXI, r. 58, to at- 
tachment of property is dismissed on the ground 
that the sale-deed in favour of the objector on which 
he relied was not bona fide or for consideration and 
the objector brings a suit under O., XXI, r. 63, it 
would be for him to show thatthe sale in his favour 
was a genuine transaction and that he had pur- 
chased the property for a valuable consideration. 
This is a fact specially within the plaintiff's know- 
ledge and the burden of proving that fact must ob- 
viously lie on him; The recital as tothe passing of 
consideration in the sale-deed cannot be of any evi- 
“dentiary value by itself as against a person who, 
was not a party.to the deed. [p. 740, col. 2; p. 741, 


oa. 
or a KNA discussed.] 

A. against the decree of the Sub-Judge, 
Sivaganga, dated July 29, 1936. 
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Messrs. K. Rajah Ayyar and S. Nagaraja 
Aiyar, for the Appellant. z 

Messrs. B. Sitarama Rao (Govt. Pleader) 
and K., S. Venkatarama Iyer, for the Res- 
pondent. 

Abdur Rahman, J. — The suit out of 
which this appeal arises was instituted 
by a defeated claimant on the dismissal of 
his petition under O. XXI, r. 58, Civil P. 
C., raising objections to the attachment 
of a property purchased by him from one 
Syed Ibrahim under a sale-deed Ex. B 
executed on May 22, 1928. The property 
was attached in execution of a decree 
passed in favour of the Osylon Holland 
Trading Society against a firm of which the 
said Syed Ibrahim was a partner in respect 
of certain dealings which had taken place 
in 1929. The decree was assigned by 
the Trading Society to the defendant in 
the present suit and the attachment was 
effected at the latter’s instance, The objec- 
tion raised by the plaintiff was fully 
investigated by the execution Court and 
was dismissed on the ground that the judg- 
ment-debtor was found to be in possession 
of the property on his own behalf and the 
sale-deed in favour of the plaintiff was not 
bona fide or for consideration. Aggrieved 
by this order the plaintiff instituted the 
present suit under O. XXI, r. 63. This has 
been also dismissed by the Subordinate 
Judge of Sivaganga who held the sale by 
Syed Ibrahim to be fictitious and found that 
it was not intended to divest the judgment- 
debtor of his possession for title to the 
property. The plaintiff appeals. Realizing 
the infirmities in the plaintiffs. evidence 
and having regard to the close relationship 
between the vendor and the vendee, to 
both of which we will have to refer in due 
course, learned Counsel for the appellant 
has first of all contended that it was un- 
necessarg for him to establish the considera- 
tion for which the sale was effected in his 
client’s favour and that it was enough for 
him, in proof of his title, to produce and 
prove a duly registered deed executed by 
the owner. Once the plaintiff has, he says, 
succeeded in establishing ostensible title to 
the property, it would be for the defendant 
to disclose it and it he failed so to do, 
the ostensible title in his client's favour 
must prevail, d 

Having heard Mr, Rajah Ayyar on behalf 
of the appellant, we are of opinion that 
the contention has no force and must be 
overruled. The plaintiff had, as stated 
above, failed in his objections raised to the 
attachment of the property after they had 
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been investigated by the execution Court 
and when he instituted the present suit 
to, get rid of the order passed against him, 
it would be for him to show as he wished 
the Oourt to believe that the sale in his 
favour wasa genuine transaction and that 
he had purchased the property for a valu- 
able consideration. This was a fact special- 
ly within the plaintiff's knowledge and the 
burden of proving that fact must obviously 
lie on him. The recital as to the passing of 
consideration in the sale-deed cannot be 
of any evidentiary value by itself as 
against a person who, like the defendant or 
his predecessor-in-interest, was not a party 
to the deed. Moreover, the order passed 
by the Court in execution, although sum- 
mary in character, would nonetheless remain 
binding on the appellant unless it was set 
aside by a decree passed in a regard regular 
suit. Mr. Rajah Ayyar however contends 
that a Division Bench of tbis Court has 
taken a different view in Appatuhrat Chet- 
tiar v. Vellayan Chettiar (1) and relies on 
the following passage appearing at p. 750*: 

“If following the usual practice, the plaintiff 
assumes the original burden and puts in the regis- 
tered deed, then, if the defendant has nothing at 
all to say against it, the plaintiff would succeed, 
If however the defendant can then show utter 
inadequacy of consideration or some other circum- 
stance auggesting a fraudulent sale, the plaintiff 
would in turn have to plead something more than 
the innocent appearance of the instrument. He 
must show that itis as good as it looks.” 

Toe last words, it may be remarked, 
have been taken from a Full Bench judg 
ment in Jamahar Kumari Bibi v. Askaran 
Boid 30 Ind. Cas. 855 (2) where Jenkins, O. 
J. observed: A 

“The onus in this case is on Jamahar to show 
affirmatively that not only the ostensible but the 
real title also is in her. She is a plaintiff who is 
calling in a suit contemplated by the Oode, an 
adverse decision of Oourt given, 16 is true, in a 
summary proceeding but conclusive subject to the 
result of this suit .., . .. The plaintiff in the 
circumstances of this case cannot discharge the 
burden of proof cast on her by merely pointing to 
the innocent appearance of the instruments under 
which she claims; she must show that they are as 
good as they look,” 

Having gone through the judgment in 
Appatuhrait Chettiar v. Vellayan Chettiar 
(1) carefully we are unable to agree that 
the learned Judges had-held that the onus 
of proving want of consideration would be 
on the defendant. They observed at p. 751*: 

“Of course, as observed in the beginning of this 


(1) 55 M 748; 137 Ind. Oas. 879; AI R 1932 Mad, 
302; 62 M L J 236: (1932) MW N 97; 35L W 276; 
‘Ind. Rul. (1932) Mad. 475. 
aË 30 Ind. Oas,835; AIR 1916 Oal 666; 22 O LJ 
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judgment, the defendant cannot escapes the burden 
at some stage or other. If the plaintiff produces 
his deed, and swears that it is genuine and for 
full consideration, and the defendant has nothing 
to say to the contrary, the plaintiff will succeed. 
ag But where the defendant has something 
substantial to say to the contrary, the real burden 
must inevitably fall upon the plaintiff to establish 
the right which he claims." 

The italicized words are important and 
give expression to the view entertained by 
them. It must however be admitted that 
certain expressions in this judgment are 
rather loose and seem to lend support to 
the contention raised by the learned Coun- 
sel for the appellant, although one can well 
conceive of the situation where a party 
raised an objection to an attachment and 
produced a duly registered deed in support 
of it while the opposing party kept silent 
and did not challenge the transaction, If 
this was all that the learned Judges were 
trying to convey, no exception can be 
taken to what they said in that limited 
sense but it would be wrong to extend 
their meaning to anything more than this. 
The burden of proof, if the expression is 
used in the sense of introduciug evidence, 
is constantly fluctuating andifa party has 
prima facie proved execution of a sale-deed 
in his favour and sworn to the consideration 
having been paid by him, this may ba 
enough in the circumstances of a partie 
cular case to shift the onus to the opposing 
party who may then be called up 
to show or rather rebut that the deed 
was not executed by those having title or 
a the consideration had not passed in 
act. 


We are confirmed in the view we take 
of this decision by the fact that two decis 
sions of the Privy Council were referred 
to by the learned Judges in support of 
the proposition which they were intending 
to propound. The first one was given in 
YV. E. A. R. M. Firm v. Maung Ba Kyin (3) 
and the second in Mohammad Ali Moham- 
mad Khan v. Bismillah Begum (4). The 
facts of the first case V, E. A. R. M. Firm 
v. Maung Ba Kyin (3) to which we will 
have to refer in some detail later, were 
that the plaintiffs had shown that a large 
part of the consideration had passed in 
respect of the transaction which the plainte 
iffs had alleged to be genuine. It was 

(3) 5 R 852; 105 Ind. Cas, 788; A TRi927 P O 
237; 4 OW N 926: 53M L J 388; 29 Bom. L R 1481; 
32 OW N 28; 460 L J 349; 27 E W 447(P O). 

(4) 60M LJ 341; 128 Ind, Oas. 617; AI R 1930 
P 0255; 35 C W N 324; 70W N 821; 33 Bom. 
LR 155; 33 L W 397; (1931) M W N 1; Ind. Rul. (1931) 
P O 23(P 0). 4 
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after they had succeeded in showing 
that the transaction was for considera- 
tion that it was pointed ont by the learned 
Judges of the High Court at Rangoon that 
under those circumstances they were of 
opinion that the burden Jay very heavily 
on the defendant to show that the deed of 
sale was not a genuine one, Their Lord- 
ships of the Judicial Oommittee were 
merely confirming the statement made by 
the learned Judges of the High Oourt and 
not laying down any abstract principle in 
regard to the onus of proofin such cases. 
The learned Judges had while deciding 
Appatuhrai Chettiar v. Velalyan Chettiar 
(1) themselves observed - that the Privy 
Council decision did not lay down any pro- 
position casting the onus upon the defen- 
dant. The second decision of their Lord- 
ships of the Privy Oouncil, however, was 
more directly in point and the decision in 
Appatuhrat Chettiar v. Vellayan Chettiar 
(1) cannot be held to lay down any different 
principle. Their Lordships had in their 
judgment observed as follows: 

“Under O. XXI, r. 63 the decision in the said 
claim proceedings was final subject to the result of 
this suit which the plaintiff had instituted for a 
declaration that the deeds are valid and that the 
said properties are not liable to be attached in exe- 
cution of the decree of the appellant. In their 
Lordships’ opinion she is not entitled to this 
declaration unless she establishes to their satisfac- 
tion that the deeds in question were bona fide 
and were intended by defendant No. 2 to pass the 
beneficial interest in the premises in favour of 
the mutawalli of the wagf and the plaintif res- 
pectively.” 


Tkese observations are clear in theme 
selves but Mr. Rajah Ayyar contends that 
their Lordships were not enunciating any 
general principle but had only observed 
that the plaintiff would not be entitled to 
the declaration unless she established to 
their (4. e, their Lordships’) satisfaction 
that the deedsin question were bona fide, 
etc. It must be remembered in this con- 
nexion that the person who had asked for 
a declaration that the deeds were valid 
and that the properties were not attachable 
had succeeded in the High Court and it 
was the creditor decree holder who had 
appealed to the Privy Council. The main 
question for determination in that case was 
whether a deed of wagf dated November 19, 
1916 and a deed of gift dated June 30, 
1917 were void or voidable at the option 
of the appellant who had obtained a money 
decree against respondent No. 2, the execus 
tant of these documents. The observations 
were, not made because the plaintiff had 
lost in the High Oourt and in consequence 
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of that failure she had been required to 
show to their Lordships’ satisfaction that 
the judgment under appeal was wrong, but 
she was called upon to show that the 
deeds were bona fide in spite of a decisicn 
by the High Court in her favour, This 
observation was made by their Lordships 
because the onus of proving the bona fide 
nature of the transaction was held to lie 
on her, What transpired at the hearing of 
this appeal in arguments (and reported im 
Mohammad Ali Mohammad Khan v. Bise 
milla Begum (4)) leaves no room for doubt 
as to the view their Lordships had taken 
in regard to this question. Mr. Dunne who: 
appeared for the creditor (appellant) assert- 
ed that the transactions were a series of 
blinds and that the judgment-debtor was 
attempting to defraud the appellant by 
putting al] his property beyond’ the reach: 
of his creditors. Mr. Jopling on behalf of 
the alienee-respondent alleged that the 
transactions were real and bona fide, efect- 
ed by registered deeds which were duly 
acted upon, In reply to this argument: 
the following observations were made by 
their Lordships and are extremely ime 
portant : 

“Viscount Dunedin: The onus is upon you to 
show that the order in execution is wrong. 

Sir Lancelot Sanderson: In this suit, having 
regard to what was decided in the execution: 
department the onus was on you to show that these- 
were real transactions. 

Counsel: I submit that the judgment of the- 
executing Courtis not evidences or conclusive against 
me: s, 43, Evi. Act. : 

Sir Binod Mitter: That judgment is final under 
O. XXI, r. 63, unless set aside. 

Counsel: We areexpressly allowed to bring this- 
suit. The function of the executing Court was to 
deal with the question of possession. 

Sir Binod Mister: The judgment in execution 
may not be res judicata but the question is whe- 
ther it is not evidence to some extent. Of course- 
the principal question under O. XXI, 1. 58 is one 
of possession, but the Court has to go incidentally 
into the question of title in order to determine the 
character of possession. That had been laid down. 
in several Indian cases. 

Counsel: The deed of dower is one for value, 
There is no rule that a man cannot prefer one 
creditor to another, 

Sir Binod Mitter: 
decided by the Board in Ma Pwa May v. 8. R, 
M. M. A. Chettiar Firm (5). 

Mr. Dunne in reply: The onus was upon the 
respondent to satisfy the Court that these two 
transactions were valid and resl transactions, 

Viscount Dunedin: That is quite clear,” 

In view of these cases having been cited 
before the learned Judges and noticed by 

(5) 7 R 624; 120 Ind. Cas, 645; A I R 1929 P O 279; 
56 Í A 379; 30 L W 481;34 OWN 6; 6 OW N 
869; (1929) M W N 941; Ind. Rul. (1930) P'O 5;51 O 
L J 6; 32 Bom. LR 117; 58M L J 49; (1930) A L 
J 533 (P ©). 
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them in their judgment in Appatuhra 
Chettiar v. Vellayan Chettiar (1) it is 
impossible to hold that they were laying 
ddéwn any different rule. The next case to 
which our attention was drawn was decided 
by a Division Bench of the Patna High 
Court. It was that in Gillu Malv. Manohar 
Das Jai Narain (6) where it was held 
that the burden of proof in a suit under 
O. XXI, r. 63 lay on the party seeking 
to establish his right to attach the pro 
perty in dispute, But it must be remember» 
ed that the objection under O. XXI,r. 53, 
had been dismissed in this case for none 
prosecution and this is how Kulwant 
Sahay, J., who had written a concurring 
judgment inthis case distinguished it in 
the following year in Mahadeo Missir v. 
Ram Prasad (7). After referring to various 
judgments of the Bombay, Allahabad and 
Caleutta Courts it was held in the latter 
case that in a suit under O. XXI, r. 63 the 
onus was on the plaintiff who relied on a 
deed of transfer, to prove not merely the 
valid execution of the document and the 
passing of consideration thereunder but also 
the fact that the document was really what 
it purported to be and was not merely a 
colourable transaction. It may be stated 
here that the decision in V. E. A. R. M. 
Firm v. Mauug Ba Kyin (3) by their 
Lordships of the Judicial Committee was 
understood by the learned Judges of the 
Patnu High Court in the same manner 
as we have understood it, The learned 
Judges observe that 

“the circumstances upon which their Lordships of 
the High Oourt of Rangoon placed the onus upon 
the defendant were set out in the judgment, 
namely the fact that the plaintiff had proved the 
passing of the consideration.” 

When ths matter went before their Lord- 
ships of the Judicial Committee they 
observed as follows: 

“Now they (meaning the plaintiffs) being the 
ostensible owners of the property under a duly 
registered deed and a deed of transfer, obviously 
the party claiming to attach that property for 
somebody else’s debt, not their debt, but the debt 
of the original debtor, must show that the sale was 
a fraudulent one, and that could only be one in this 
case (there is no other evidence) by showing utter 
inadequacy of consideration.” 

Their Lordsnips then proceeded to 
observe: 

“So far as the Rs. 17,000 was concerned, there 


was adequacy of consideration. Therefore there 
only remains the Rs 3,000.” 

The remaining paragraph printed at 

(6) 7 Pat, 777; 112 Ind. Cas; 371; AI R1928 Pat, 
434: 9 P L T 461, 

(71) 7 Pat.890; 119 Ind. Cas.74; A I R 1929 Pat, 
579; 10P L T 439; Ind. Rul. (1929) Pat. 570, 


MUHAMMAD KASSIM V. SUBRAMANIAN OHETTIAR (MADR,) 


743 


p. 855* of the case reported in V.E., A, R. M. 
Firm.v. Maung Ba Kyin (3) may „be 
reproduced to make out their Lordships’ 
meaning clearly : 

“No doubt the evidence is in a very regard 
condition as to precisely where and when that 
money wae paid and, if it was necessary to show 
jt was paid in hard cash, probably such proof 
would fail. But their Lordships take this view, 
that supposing that it was not established, inasmuch 
as it has been held by the Judges below that the 
total value of the property was only Rs 20,000 this 
Rs. 17,000 being an absglutely good consideration, 
the remaining Rs. 3,000 is not enough to allow them 
© draw the conclugion that it was a fraudulent 
sale,” : 

It was then observed by the learned 
Judges of the Patna High Court: 

“In other words, their Lordships cast the burden 
upon the defendant in that case to show that the 
sale was fraudulent because the” plaintiff had 
succeeded in proving the passing ofa consideration 
.. Their cordships agreed with the view of the 
High Court that the plaintiff had succeeded in 
establishing the passing of consideration at least 
to the extent of Rs. 17,000 and that the only 
question was as regards the balance of Rs. 3,000 
and it appears that what was urged before their 
Lordships was that as the evidence as regards the 
passing of this portion of the consideration was 
unsatisfactory the sale was a frauduleat sale. 
Their Lordships refused to accede to this argument 
in view of the fact that Rs. 17,090 out of the 
consideration of Rs. 20,000 was an absolutely good 
consideration and that the remaining Ks. 3,000 
was not enough to allow them to draw the cone 
clusion that it was a fraudulent sale. Their Lord- 
ships do not lay it down as a proposition of law 
that in a suit under the provisions of O. XXI, 
r. 63, Civil P. O., where the plaintiff relies on a 
deed of sale alleged to have been executed by the 
judgment-debtor, the onus lies on the defendant 
to prove that the sale is not a real sale.” , 

We have referred to this case in detail 
as we find that Sir Dinshaw Mullah has in 
his well known commentary on the Civil 
P. O, at p. 789, (Edn. 10), understood the 
decision by their Lerdships of the Privy 
Council in V, E. A. R. M. Firm v. Maung 
Ba Kyin (3) as laying down a different 
rule and has also cited an Allahabad case, 
Abdul Sattar v. Hira Dei (3) in support of 
the conclusion that if in spite of an adverse 
decision by an execution Oourt, a plaintiff 
brings a suit claiming his title under a deed, 
the onus would be on the defendant to 
prove the benami character of the deed. 
There is no doubt that the learned Judges 
of the Allahabad Court doobserve at p. 270} 
that 
“a comparatively recent pronouncement of their 
Lordships of the Privy Oouncil made in V, B. A, 
BR. M, Firm v. Maung Ba Kyin (3)has definitely 
laid down that the plaintiffs being the ostensible 
owners of the property under a duly registered 

(8) 55 A 266; 144 Ind. Oas. 100%; AI R 1933 All, 
198; (1933) A L J 1612; 6 R A 25, 
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deed and a deed of transfer, the party claiming 
to attach that property for somebody else's debt, 
not their debt, but the debt of the original debtor, 
must show that the sale was a fraudulent one, 
and that could only be done in this case (there is no 
other evidence) by showing utter inadequacy of 
consideration,” l : 
but how they understood the Privy Council 
decision is explained in the paragraph 
beginning on the same pege the earlier 
portien of which reade as follows: 

“There is no doubt that the Privy Council case 
to which reference has been made above js an 
authority for the proposition that an ostensible 
owner of the- property whose objection has been 
dismissed under O. XXI, r. 58, Civil P. O., and 
who therefore brings a suit under O. XXI, r. 63, 
Civil P. O., for establishment of his right, is not 
called upon to establish not only the due execu- 
tion of the deed of conveyance by the original 
owner, but also that he was not the benamidar 
for the judgment-debtor as alleged by the decree- 
holder. The rule that in such a case the 
plaintiff must establish his title is not departed 
from.” 

To this no exception can be taken but 
what is stated by these learned Judges later 
in this paragraph dces not seem to follow 
from what they had stated to be the effect 
of the decision of their Lordships cf the 
Judicial Committee. They observe there as 
follows : 

“The quantum of onus is however the same as 
in an ordinary case in which the berami character 
of an instrument is in question. The initial onus 
undoubtedly rests on the plaintif. He has to 
establish his title to the property; but having 
established the due execution of the deed of con- 
veyance by one who admittedly owned the pro- 
perty, the apparent tenor of the deed must prevail 
unless it is established by the defendant that the 
ostensible owner is only a benamidar.” 

This would mean that the plaintiff was 
not, in their opinion, to show that “he was 
not the benamidar for the judgment-debtor 
as alleged by the decree-holder.” But this 
is exactly how they had understood the 
decision of the Judicial Committee them- 
selvesin an earlier portion of this very 
paragraph. After comparing s. 283 of the 
old Code with O. XXI, r. 03 of the present 
Code the learned Judges of the Allahabad 
High Oourt subsequently add; 

“The scope of r. 63,is wider than that of s 283, 
of the old Code. The former makes a title suit 
within the period of one year necessary by a person 
who preferred an objection and against whom an 
orderis made, To our minds this is the only ground 
on which it is possible to reconcile the view taken 
in the cases decided by the Indian High Courts 
withthe view now expressed by their Lordships of 
the Privy Council. Whether the ground suggested 
above is well-founded or not, we must follow the 
Privy Council case, which, ifnot reconcilable in 
the manner suggested above, should be deemed to 
have overruled the contrary opinion previously 
expressed bythe High Courts, We must take it to 
be the law that in a case like this, the plaintiff 
having established due execution of the sale-deed 
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in his favour bya person who was admittedly the 
owner of the property to which it relates, he should 
be deemed to have discharged the initial onus 
which lay upon him ; and the burden of proof being 
thus shifted on the defendant, the latter must 
establish the benami character of such deed by show- 
ing that the consideration proceeded from the alleged 
owner or otherwise.” 


The conclusion thus arrived at by them 
does not follow from their own reading 
of the Privy Council decision and we are 
with great deference unable to follow it. 
Nor are we inclined to agree with what has 
been stated by Sir Dinshaw Mulla in his 
ccmmentary with regard tothe effeet of 
the decision in V. E. A. R. M. Firm v. 
Maung Ba Kyin (3). The general rule that 
would apply to cases where the plaintiff 
sues on the basis of his titleand the defen- 
dant raises a plea of benami would not, in 
our opinion, apply where the question has 
been gone into once by an execution Court 
on a petition of objections under O, XXL 
r. 58 and decided against the claimant. If 
the claimant bringsa suit later under 
O. XXI, r. 63, he will have to establish that 
he was in possession of the property on his 
own behalf and not on that of the judgment- 
debtor and that the consideration for the 
sale bad emanated from him. Once this 
is established it would then be for the 
defendants to rebut the evidence and to 
show that the plaintiff's name was benamt 
or that the sale in his favour was fraudulent, 
Mr. Rajah Ayyar drew our attention in the 
end to the observations of their Lordships 
of the Judicial Committee in Mohammad 
Ismail v. Hanuman Prasad (9), where Sir 
George Lowndes in delivering their Lords 
ships’ opinion observed as follows : 

“A good deal of argument was addressed to the 
question of burden of proof. Apparently it hag 
been the eettled practice of Indian Courts, whan 
objections toan attachment in execution have been 
disallowed and a suit has been filed by the objector 
under O. XXI, r. 63, of the Code, to put the onus of 
proving the bona fides of any transaction upon which 
the objector relies upon him in his capacity of 
plaintif, This is a matter which may possibly 
requirefurther consideration when the question of 
onus js really material. In the present case where 
the facts are fully established, and the inference 
from them is clear, their Lordships think that 


nothing would be gained by any examination of the 
authorities to which reference has been made.” 


This case does not hold that the onus of 
proving the bona fide nature of the trans- 
action ina suit under O. XXI, r. 63, would 
not lie on the plaintiff, But the suggestion 
was that the question would not have been 


(9) A I R1938 PO 290; 178 Ind. Cas, 476; 1938 
O L R510; 1938 A Lik 930; 11 RP O 106; (1938) 
O W N 1248 5 BRI68; 20 PL T Bl; (1939) M W 
N 24: (1939) A L J 296; (1939) Kar. (PO) 31 Sup. 
(P 9). 
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left for further consideration unless their 
Lordships were inclined to doubt the 
proposition stated by the learned Judges 
ofthe High Court of Lahore in the case 
under appeal. Weare unable to read this 
judgment as throwing any doubt on the 
proposition that the onus would in such 
circumstances lie on the plaintiff and feel 
that their Lordships refused to go into this 
question as they felt that it was unneces- 
sary soto do, At all events the decision 
by their Lordships reported in Mohammad 
Ali v. Mohammad Khan (4), cannot be held 
to have been overruled subsequently and 
must be held to cover the point to be decide 
ed now. . T 

Our attention was drawn by Mr. Sitarama 
Rao to a number of cases decided by the 
Lahore High Court, out of which it would 
be sufficient to refer toa Division Bench 
decision in Janki Das v. Gulzar 131 Ind, 
Oas. 383 (10). and to a case decided by 
Tek Chand, J. in Mela Ram v. Inayat 
Begam (11). They hold that the onus would 
in the circumstances ofthe present case lie 
on the plaintiff, The same conclusion was 
arrived at by the Patna High Court in 
‘Radkakishen v. Keola Prasad (12), where 
the learned Chief Justice and another 
Judge of that Court took the same view. 
We are therefore of opinion that the onus 
‘of establishing that the transaction was 
genuine and for consideration was on the 
plaintiff-appellant and if he has failed to 
establish this, his suit must be held to 
have been rightly dismissed by the 
Court below. Coming tothe facts of the 
case we find that a sale-deed in regard 
to three properties including the one ate 
tached by the assignee decree-holder was 
executed by Syed Ibrahim on May 22, 1928, 
The consideration for the sale was alleged 
to be a sum of Rs. 30,000, In regard to the 
consideration the following recital in the 
sale-deed is interesting : 

“The amount due to you with matter of the bor- 
rowings had from you by my father during his 
lifetime is Rs. 17,000; the amount which I have 
already received from you for thepurpose of discharg- 
ing the other debts borrowed during his lifetime 
and for meeting the expenses of his funeral obsequies, 
khattam fatiha, ete., and for meeting my marriage 
expenses, etc., is Rs. 10,500, and the sum which I 
have this day received in cash for the benefit of the 


family is Rs. 2,500. Total of the said items is 
Rs. 30,000.” a 


It might be mentioned that even the com- 
(10) 131 Ind. Oas. 383; A I R 1932 Lah. 174; 12 L 
763; 32 P L R 350; Ind, Rul. (1931) Lah. 479. 
a A I R1937 Lah, 847; 169 Ind. Oas. 123;9 R L 


(12) AIR 1937 Pat. 76; 187 Ind. Oas. 118; 17 P L 
T 785; 9 R P 377; 3 B R 264. 
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paratively smaller sum of Rs. 2,500 which 
was alleged to have been received by the 
vendor on the date of execution of the deed 
was not paid before the Sub-Registrar, The 
oral evidence produced in this connection is 
worthless and cannot be relied upon. The 
Plaintiff has failed to produced any accounts 
even in regard to the larger sum of 
Rs. 17,000 which was stated to have been 
advanced by him to the vendor's father 
who had died some timein 1926. There is 
nothing on the record to show why such 
large sums were lent by the plaintiff and 
the dates on which they were said to have 
been advanced are not known, anyhow 
not stated. The plaintiff when crosse 
examined had to admit that he had no 
accounts to show that he was in possession 
cf such large amounts at the time when he 
was said to have advanced them by way 
of loan and was obliged to take shelter 
behind the statement that these were his 
savings. This is all the more suprising 
when we find that he had been maintaining 
accounts of his business according to his 
own statement and producing them before 
the income-tax authorities, It was admitted 
that he had no voucher or any other docu- 
ment for the moneys alleged to have been 
lent by him. Nor has he produced any 
witness fo prove the advances made by him 
to Syed Ibrahim's father. The main ‘states 
ment in this connection is that of the plain- 
tiff himself and this does not carry cone 
viction. It is impossible to rely con the 
statement made by P. W. No.4 in cross- 
examination. The allegation in regard to 
the advance of Rs. 10,500, made by the 
plaintiff to Syed Ibrahim himself does not 
also stand the test of even a cursory 
examination. ` 

The plaintiff has had to admit in his 
cross-examination that he had no voucher 
to evidence the advance of this sum. Nor 
could he state in the witness: box when the 
several sums making up Rs, 10,500 were 
paid by him. No accounts were produced 
by the plaintiff in regard to this advance 
either and besides the two witnesses (P. Ws. 
Nos, 4 and 5) before whom these sums of 
money were stated to have been acknow- 
ledged by Syed Ibrahim there is no other 
witness who has deposed to the advance 
made by the plaintiff. Two slips of papers 
(Exs. O and C-2) have been produced on 
behalf of Syed Ibrahim but it is remarkable 
that Syed Ibrahim has not*come into the 
witness box. Nor have his accounts been 
produced in Oourt. These slips of papers 
could have been easily manufactured for the 
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purposes of this case. They are written in 
pencil and it is difficult to conceive that 
this was the only memoranda of money 
kept by Sued Ibrahim for the money ad- 
vanced to him, As for P, Ws. Nos. 4 and 5 
they have come into Court as witnesses in 
the pose of mediatcrs who were sent by the 
plaintiff to Syed Ibrahim to get the amount 
due by him and brought about the sale of 
tbe properties as he had no liquid cash to 
pay. 

. P. W. No.5 ig a close relation of the 
plaintiff and if his statement is to be believ- 
ed the entire sum of Rs. 27.500 was paid 
by the plaintiff on two occasions while the 
plaintiff himself tells a different tale. As 
for P. W. No, 4 he seems to have purchased 
some village in partnership with the plain- 
tifs Nos. 4 or 5 years before his statement 
was recorded in 1935 and this seems to be 
sufficient for him to come and make a 
statement in his favour, Had these wite 
nesses brought about the transaction, it is 
improbable that they would not have 
attested the saleedeed in favour of the 
plaintiff. The Subordinate Judge placed 
no reliance on the statements of the wit- 
nesses produced by the plaintiff and having 
read their statements ourselves we eniirely 
agree with the estimate he formed of them. 
The plaintiff's task was rendered far more 
difficult than it might have otherwise been 
by the facta that he is not only a maternal 
uncle of Syed Ibrahim but that his brother’s 
daughter was married to the latter, If 
Syed Ibrahim wanted to execute a fictitous 
sale-deed it was difficult for him to find a 
person more suitable than the plaintiff to 
fulfil his nefarious design. We must for 
the above reasons find that the plaintiff has 
totally failed to establish that the sale deed 
executed by Syed Ibrahim in his favour 
was for consideration or was a genuine 
transaction. On this finding the appeal fails 
and is dismissed with costs. 


N.B. Appeal dismissed. 


To 


SIND JUDICIAL COMMISSIONER'S 
COURT 


Oriminal Revision Application No. 326 
of 1939 
February 7, 1940 
Davis, J. O. AND WESTON, J. 
HOTCHAND RAMCHAND—AppLioant 
À versus 
EMPEROR—ResPonbET 
Criminal Procedure Code (Act V of 1898), s. 145 
(6)—Railway authorities establishing right under 
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s. 122, Railway's Act (IX of 1890), to eject treg- 
passeron. Railway property—Person ejected, if for- 
cibly and wrongfully dispossessed~-Magistrgte, whe- 
ther can pass order under 8. 145 (b) declaring Rail- 
way authorities entitled to possession. s 
Where the Railway authorities have established 
their right under e. 122 (2), Railways Act, to eject- 
a person asa trespasser from Railway property, in 
other words to dispossess him it can in no way be 
said that he was forcibly and wrongfully dispossessed 
by the Railway authorities. Hence the Magistrate is. 
justified in passing an order under s. 145 (6) dec- 
laring the Railway authorities entitled to possession 
of that property. 187 Ind. Oas. 752 (1), referred to.. 


Cr. R. App, to revise an order of the 
Resident Magistrate, Larkana, dated Octo» 
ber 17, 1939. 


Mr. Parmanand Kundanmal, for the Ap» 
Plicant, 


Mr. D. N. O'Sullivan, for the Opponent. 
Mr. Partabrai D. Punwani, The Advocate 
General, for the Crown, 


Davis, J. C—This is an application in 
revision against the order of the Resident 
Magistrate, Larkana in proceedings under 
s. 145, Criminal P. O., in whichhe declared 
under sub-s. (6) of s. 145 the railway ade 
ministration to be entitled to the possession 
of a well which the applicant, one Hotchand 
Ramchand, claimed as his own. The case 
was argued for the applicant in the first 
instance, on the basisthat in these proceed» 
ings under s. 145, Criminal P. O., all that 
the Magistrate had to decide was the quese 
tion of possession ; that Hotchand had pos- 
session of the well and therefore it followed 
that he was entitled to an order under sub- 
s. (6) of s. 145, Criminal P. O. But the case, 
as stated, is misconceived upon the facts, 
because, upon the facts, the applicant was 
not in possession of the well when he made 
the applicaticn to the Magistrate under 
8,145, Criminal P. O. Therefore, he could 
only be entitled to possession if he could 
show that he had been forcibly and wrong- 
fully dispossessed within two months and 
satisfied the learned Magistrate that he 
should exercise his discretion and treat him 
as a party in possession within the mean- 
ing of proviso 1 to subs. (4) of s. 145, 
Criminal P. C., and this he was unable to do 
and the Magistrate, we think, has quite 
rightly in effect rejected his application. 

Now it was argued before us that the 
Magistrate was quite wrong in taking into 
consideration s, 122, Railways Act, at all. 
Section 122, Railways Act, relates to the 
ejection of a trespasser and cannot relate to 
the dispute as regards the possession of ime 
movable property. But wethink, whether a 
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person is or is not a trespasser must have 
some relation to immovable property ; in fact 
one; necessarily involves the other and 
therefore the applicant could only succeed 
if he showed that he had been forcibly 
and wrongfully dispossessed, within the 
meaning of the proviso to sub-s, (4) of 
's. 145, Criminal P. O., by the Railway 
authorities, Ifthe Railway authorities can 
show that they bad the right under s. 122 
(2), Railway Act, to eject the applicant as 
a trespasser from Railway property, in 
other words, to diapcssess him, then we cans 
not see what room there could be for an 
order to be made in favour of the applicant, 

We are dealing in revision with a proceed- 
ing under Chap. XI, Criminal P. O., which 
is of course an emergency proceeding and on 
questions of fact we accept the findnig of 
the learned Magistrate ; and so far as the 
boundaries of the Railway property are con» 
cerned, where they stand isa question of 
fact which the Magistrate has decided 
and he has decided that they stand 
at such a place as to include the 
well in dispute which the applicant 
claims. He has further considered, as we 
think, he was bound to consider, in view of 
the terms of s. 192, Railways Act, the ques- 
tion of the title of the Railway to these 
lands; because, of course, s., 122 cannot 
mean that the Railway authorities can arbit- 
rarily fix their boundries at whatever place 
they like, or include within these boun- 
daries the landsof others and then, relying 
upon s. 122, Railways Act, summarily eject 
the owners thereof. But this isin noway 
the case here. We donot think that we 
should, in these proceedings, consider at 
length this question of title of the Railway 
to the well; it is sufficient to say that the 
Magistrate has carefully considered all the 
relevant materials and documents before 
him and has very good reasons for his con- 
clusion that the well is on Railway property. 
‘Kailway’ is defined in s. 3, Railways Act, 
and isnot limited to the track or the plat- 
forms at the railway stations; it includes 
under subs. (4) of s. 3, cl. (a) “all land 
within the fences or cther boundary marks 
indicating the limits of the land appurtenant 
to a Railway.” 

Therefore looking at this case from the 
point of view that before the Railway autho- 
tities can rely upon s. 122, Railways Act, 
they must have such a case as to support 
a conviction in a prosecution under s. 122, 
we think, it should be said here that they 
did have sucha case and that the Magis- 
trate was justified in finding that the ap- 
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plicant did unlawfully enter upon the rail- 
way, that is to say, that he entered the 
railway without any lawful right and the 
Railwav authorities were entitled to eject 
him. Therefore, we think it can in no way 
be said that he was forcibly and wrongfully 
dispossessed by the Railway authorities 
early in the morning of May 12, 1939, though 
itis not necessary forthe purpose of this 
case to find whether the Railway authorities 
did forcibly eject or dispossess the applic 
cant within the meaning of the proviso, by ` 
show of force of gangs of coolies or chowki» 
dars, by whom the Divisional Engineer that 
morning was accompanied. Further, we 
would say that all questions of legal title 
apart, or questions of s. 122, Railways Act, 
apart, the Magistrate would not have been 
justified in the exercise of his discretion 
under the proviso to subss, (4) of s. 145 to 
have treated the applicant aga person who 
had been in possession at a date within two 
months prior to the dispossession complained 
of. Further, the Magistrate had power under 
subss. (5) of s. 145 which we have in the rul- 
ing reported in the reporis of this Court in 
Muhammad Ayoob Saifulddin Khan v, Gul- 
zar Mehar (1), held is not exhaustive to have 
brought these proceedings to a speedy close. 
We have held that a Magistrate, apart from 
the particular provisions of this section 
can at any time for proper reasons termi- 
nate the proceedings under s, 145, Criminal 
P. O.. which are proceedings in an emer- 
gency in the interest of the public peace 
and which are not concerned with private 
interests and which are designed to preserve 
and protect public order, The applicant 
Hotchand, as is clear from the record, can 
well afford to go to a Civil Court and has 
no need to rely upon such an emergency 
provision as contained in Chap. XII, Criminal 
P.O. We therefore think there is no merit 
in this application and that it should be 
rejected. Order accordingly, 


8. Application rejected. 


(1) I L R (1939) Kar, 775; 187 Ind. Oas, 752; AIR 
1940 Sind 51; 12 R § 285; 41 Or, L J 507. 
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MADRAS HIGH COURT 
Appeal No. 218 of 1933 
December 1, 1938 
VARADAOHARIAR AND ABDUR RAHMAN, JJ. 
T. Pr. Su. SAMASUNDARAM OHETTJIAR 
— APPELLANT 
versus 
V, Ru. SEVUGAN CHETTIAR AND ANOTHER 

. — RESPONDENTS 

Partnership Act (IX of 1932), s. 13 (c)—Suit for 
accounts—Interest after dissolution on capital cone 
tributed by partner. 

The right to interest on capital contributed by 
one of the partners even when there is a stipula- 
tion for payment of such interest ordinarily ceases 
at the date of dissolution and in the taking of 
accounts between the parties no interest under this 
head should be allowed after dissolution, It is only 
out of the profits, if any, of the business that the 
capital contributing partner could be expected to 
take his stipulated interest. This is the principle 
adopted by the Indian Legislature in s. 13 (ejof the 
Partnership Act. The law may recognise an excep- 
tion to this rule where, the contract expressly pro- 
Meg for payment of interest regardless of pro- 

ts. 


Messrs. K. V. Krishanswami Iyer and 
T. N. Sundaresa Ayyer, for the Appellant. 


Messrs. N. G. Krishna Ayyangar, T. M. 
Ramaswami Ayyar and K. P. Mahadeva 
Tyer, for the Respondents. 


Judgment.—This is an appeal by 
defendant No. 1 against the final decree 
in a suit for the taking of the accounts of a 
partnership business carried on in Mandalay 
under the V. R, M. Vilasam io which the 
parties to the suit were partners, The 
plaintiff and defendant No, 2 are the sons 
of one Ramanathan Ohetti and both of them 
together are entitled to a half share 
in the profits of the business. Defendant 
No. 1 is Ramnath’s siater’s son and had 
also married Ramnath's wife's sister. He 
was entitled to the other half share of 
the profits. But it is admitted that Rama- 
natha alone contribnted capital to the 
business and that Ramanatha was entitled 
to take interest in respect of that capital. 
The firm was dissolved by a notice Ex. A, 
dated May 27, 1927. 

In pursuance of the direction given in 
the preliminary decree accounts were taken 
by a Commissioner and after deciding 
some of the objections, raised in connexion 
with the Commissioner’s report the lower 
Court bas passed a decree directing de- 
fendant No. 1 to pay into OCourt a sum 
of Rs. 41,532-4«6 with further interest and 
directing the said sum to be disbursed in 
the manner provided for in the later clauses 
in the decree. It is against this decree 
that defendant No. 1 has appealed. Tnough 
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a number of items in the account were 
objected to in the memorandum of appeal, 
only two points have been pressed before 
ue, Respondent No. 2 who was defendant 
No. 2 has filed a memorandum of objections 
taking exception to the lower Oourt’s dece 
ision as regards one of the items in dis» 
pute between the parties. (After diecussing 
the facts of the case, their Lordships 
proceeded.) The only other point argued. 
in the appeal relates to the calculation 
of interest, in taking the accounts between 
the parties. 

Mr. Krishanswami Iyer contends that 
in respect of capital contributed by 
Ramanatha he would have ‘been entitled 
to interest only if and when profits had 
been-made and in any event only up to 
the date of the dissolution of the partner- 
ship and that the lower Oourt was not 
justified in crediting the respondents with 
interest on this capital amount throughout 
the accounting period. This question has 
not been dealt with in the lower Court and 
we gather from an order of the lower Court 
dated February 27, 1933 that when the 
question was brought forward before the 
learned Subordinate Judge before he had 
delivered the judgment, he dismissed it 
on the ground that the petition raising 
it was premature. This order is scarcely 
intelligible. But wa see no objection to 
deal with the question on its merits now. 
Mr. Krishnaswami Iyer seems tous to be 
right in both his contentions on this quest- 
ion of interest. As observed in Lindley 
on Partnership, at p 465 of Edn. 10, the 
tight to interest on capital contributed by 
one of the partners even when there isa 
stipulation for payment of such interest 
ordinarily ceases at the date of dissolution 
and in the taking of accounts between 
the parties no interest under this head 
should be allowed in respondent's favour 
after May 27, 1927. We alsoagree with 
him that interest on capital is payable 
only out of profits. We are informed by 
him that according to the Commissioner's 
report there has been only a loss and no 
profits throughout the account taking period, 
This is not conceded by the other side 
and as the question has not been examined 
by the lower Court, we are not able to come 
to one conclusion or the other, on the 
materials now beforeus. We can therefore 
only indicate the principle and send the 
case back to the lower Oourt for determina- 
tion of this question, 

Mr. Ramaswami Iyer on behalf of the 
respondents contended that the admission 
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contained in Somasundara’s notice Ex. A 
is wide enough to cover an agreement to 
pay.interest whether profits were made 
or riot, That does not seem to us to be 
a correct reading of Ex, A. The words 
used are that Ramanatha was entitled to 
take interest, This naturally suggests that 
he was to take it out of the gross income, 
i.e a8 a deduction from the gross income 
before profits divisible between the partners 
could be ascertained. It seems to us only 
reasonable that when the non-contributing 
partner is not to be personally liable for 
the capital contributed by the other partner 
in the event of loss, he equally could not 
be liable for interest on such capital in 
the event of loss. It is only out of che 
prcfite, if any, of the business that the 
capital contributing partner could be ex- 
pected to take his stipulated interest. This 
seems to be the principle adopted by the 
Indian Legislature in s. 13 (e) of the 
Indian Partnership Act and by Parliament 
in s. 24, cl. 4 of the English Partnership Act. 
The law may recognise an exception to this 
rule where the contract expressly provides 
fcr payment of interest regardless cf profits 
put as already stated we are unable to 
read Ex A as evidencing any such express 
contract and there is no other evidence 
in favour of any such express contract. 
To thir extent the appeal is allowed; as 
the parties are not able to agree upon 
the necessary alterations in the figures, the 
case must go back to the lower Court for 
revising the accounts in the light of the 
above directions as regards the calculation 
of interest. In other respects the decree of 
the lower Court is confirmed. There will be 
no order as to costsin the memorandum 
of cbjections. In the appeal the appellant 
mal pay the respondents’ costs—one set 
only. 


N.D. Order accordingly. 


NAGPUR HIGH COURT 
Civil Revision Application No. 686 of 1938 
March 29, 1940 
PURANIK, J. 
BULAKHIDAS—APFPLICANT 
versus 
MURLIDHAR AND GTHERS —OPPOSITE Party 
Civil Procedure Code’ (Act V of 1908), s. 73 


—Application for rateable distributson before 
assets are received— Application dismissed for 
default before assets are distributed — Whether 


disentitles them to claim sharein assets—Remedy 
open by way of appeal under 8, 13 (2)—No 
interference in revision—Revision— Point not taken 
in lower Court cannot be allowed in revision. 


[BULAKHIDAS v. MURLIDHAR (NAC) 


749 


The crucial date for determining the right for 
rateable distribution under s. 73, is the date on 
which the assets are received. On this date all the 
decree-holders whose applications are pending for 
execution inthe Court and whohad not received 
satisfaction become entitled to share the assets rate- 
ably. Their right to share having accrued to them, 
it cannot be lost by the mere fact that their applica- 
tion is dismissed in default later on before the 
aesets are actually distributed by the order of the 
Oourt. 167 Ind. Cas. 613 (1), 24 Ind, Uas. 83 (2), 
referred to. 

It is not the practice of the High Court to interfere 
in revision on a point not taken in the Court below. 

Where the applicant has a remedy of a suit given 
to him by s. 73, cl. (2), Civil P.O., no interference 
in revision is called for, unlessit is shown that 
it is a case of such a violation of jurisdiction that 
interference is called for. 


O. R. App. of the order of the Court of 
the Subordinate Judge, 2nd Olass, Ohanda, 
dated August 13, 1939, 


Mr. R, S. Dabir, for the Applicant. 
Mr. W. B. Pendharkar, for the Opposite 
Party. 


Order.—The agricultural estate of the 
judgment-debtors was sold through the 
Collector in Oivil Suit No. 137 of 1932 and 
fetched Rs, 4,724, The Oollector realized 
the amount of the sale proceeds finally 
on August 26,1936. Several decree-holders 
had applied for execution of their respec- 
tive decrees in the Civil Court in which 
the assets were received some time before 
the receipt of the assets and their appli- 
cations were pending on August 26, 1936 
and the decrees were not satisied. When 
the assets were received the Civil Court. 
issued notices to all of them for rateable 
distribution under s. 73 of the Civil P. O. 
and rateably distributed the assets amongst 
those that were found entitled. Among 
these, the decree-holders in Otvil Suit 
No. titie3 of 1935 also received their share. 
The only objection that was. urged in the 
lower Court against the decree-holders in. 
Civil Suit No. 66-B of 1935 sharing in the 
assets was that though their application. 
was pending when the assets were receiv- 
ed and they had not received any satise 
faction, their application was dismissed in 
default some time before the Court actually 
distributed the assets and this dismissal 
disentitled them from claiming a share- 
in the assets. The trial Oourt held that 
this objection was not tenable and granted 
them their share. As against this order 
only the decree:holders in Civil Suit No, 85 
of 1932, out of the several - decree-holders 
of the seven different decrees who shared 
in the distribution have filed this applica- 
tion for revision. . 
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In the application for revision filed in 
‘this Court several objections were raised, 
‘but the Counsel fcr the applicant eventu- 
.ally restricted his arguments to two points 
only and gave up the reste The two points 
that are urged before me are :— 

(1) that as the application of the non-applicants 
was not pending when the Oourt proceeded to dis- 
tribute the assets, their claim should not have 
have been considered, and 

(2) that there were two decree-holders in Civil 
Suit No. 66-B of 1935, vij, Chandanmal and Bansilal, 
but along with the application for execution which 
was filed by Ohandanmal and one Pukhraj, there 
“was an application stating that by reason of parti- 
tion Ransilal had ceased to have an interest in the 
decree and- that the decree was allotted to the 
share of Ohandanmal and Pukhraj ata family parti- 
‘tion and they alone were entitled to execute the decree. 
This statement was not accepted by Bansilal and 
the point was not decided when the application 
was dismissed in default after the assets were re- 
ceived. On these facts it is argued that the applica- 
tion for execution was really by one of the two dec- 
ree-holders in the decree and it was not in the 
interest of both the decree-holders under O. XXI, 
r. 15, but to the execution of one of them and as 
such the Oourt was wrong in granting distribution 
to the full extent of this decree.” 

Of the two points that were argued be- 
fore me only one, viz., the first, was taken 
up in the Court below and has been ref- 
erred toin the order of tha Court, The 
second point was neither raised nor dealt 
with in the order. , 

The first contention is against the word- 
ing and spirit of s. 73, cl. (1) of the Civil 
P. C. which runs as under :— 

“Where assets are held by a Oourt and more 
persons than one have, before the receipt of such 
assets, made application to the Court for the execu- 
‘tion of decrees for the payment of money passed 
against the same judgment-debtor and have not 
obtained satisfaction thereof, the assets, after de- 
ducting the costs of realization, shail be rateably 
distributed among all such persons.” 

It is admitted in the present case that 
‘before the assets were received the execu- 
‘tion application by the decree-holders in 
Civil Suit No. 66-B of 1935 was filed against 
the same judgment-debtors and that the said 
decree-bolders had not obtained satisfac- 
tion. It is also admitted that this applica- 
tion was pending when the assets were 
received. The decree-holders in Civil Suit 
No. 66-B of 1935 thus complied with the 
terms of g. 73, Civil F. C. and were entitled 
to share rateably in the assets. The fact 
that their application for execution was 
later on dismissed for default before the 
assets were actually distributed by the 
order of the Court does not disentitle them 
from claiming rateable distribution. The 
crucial date for determining the right for 
rateable distribution under s. 73 is the date 
-on which the assets are received, and that 
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date in the present case was August 26, 
1936. On this date all the decree-holders 
whose applications were pending for ‘execu- 
tion in the Court and who had not recefved 
satisfaction became entitled to share the 
assets rateably. Their right toshare hav- 
ing accrued to them, it could not be lost 
by the mere fact that their application 
was dismissed in default later on. 

In view of the clear provisions of s. 73 
of the Civil P.C. no authority need be ne- 
cessary for the view taken, Bimala Nanda 
v. Dhirendra Nath (1), however, is an 
authority for the proposition, following 
Byomkesh Chackrabartty v. Jatindra Nath 
Roy (2;. I hold that the first contention 
has no substance. 

The second contention was not raised in 
the Court below and itis not the practice 
to interfere in revision on a point not taken 
in the Oourt below. Moreover the point 
raised is one which really concerns the 
decree-bolders of the decree ia Civil Suit 
No. 66-B of 1935. The execution of the 
said decree was asked for in its entirety 
by persons who claimed to be the sole 
decree-holders, Though the nameof Bansi- 
lal appeared in the decree, it was made 
clearin the execution application that he 
had ceased to have an interest in the exe- 
cution of the decree by reason of partition, 
and though this statement was not then 
accepted by Bansilal and the execution 
application was dismissed in default with- 
out the determination of this point, Bansilal 
did not raise any contention when the 
amount rateably payable to the decrees 
holders of the decree in Civil Suit No. 66- 
Bof 1:35 was determined and paid to 
Chandanmal and Pukhraj. In this appli- 
cation for revision before me also, though 
Bansilal is noticed, he did not care to put 
in an appearance and claim a share from 
Ohandanmal and Pukhraj. This clearty indi- 
cates that the dispute if any is long settled 
and Ohandanmal and Pukhraj alone were the 
persons entitled to execute the decree in Civil 
Suit No, 66-B of 1935. The application for 
execution as filed by them was thus pro- 
per. This contention also has no force 
and I overrule it, Though I have dealt 
fully with the contention raised in this 
revision and have come to the conclusion 
that they have no substance, I could have 
as well declined to go intu them on the 
short ground that the application has a 


(1) A IR 1937 Pat 92; 167 Ind. Oas.613;17 P LT 
835; 9 R P 418;3 B R 307. 
a N O W N 1311; 24 Ind. Cas, 83; A IR 1915 
al 16. 
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remedy of a suit given to him by s. 73, 
el. (2), Civil P.O. and therefore no inter- 
ference in revision was called for, and that 
it Was not shown to me that this was a 
case of such a violation of jurisdiction that 
interference was called for. 

The application for revision failsand is 
dismissed with costs, Oounsel’s fee Rs, 25. 


D. Application dismissed. 





RANGOON HIGH COURT 
First Appeal No, 77 of 1939 
December 5, 1939 

Mya Bu anp Maoxnry, JJ. 
U TUN MYAING AND ANOTARR— 
APPELLANTS 
versus 
MA SHIN— RESPONDENT 

Provincial Insolvency Act (Burma) (V of 1920), 
8.28 (2), (7)—Construction—Second part of sub-s, (2), 
af affected by doctrine of relation back in aub-s. (7) 
—‘And after! in sub-s.(2) refer to “on the making 
ada wee adjudication ‘—Suit by creditor of insolvent 
before adjudication without leare of Insolvency Court, 
af competent. 

The second part of sub-s. (2) ofe. 28, Prov. Insol. 
Act is not affected by the doctrine of relation back 
in sub-s. (7) and the words “and thereafter" refer 
to the words “on the making ofan order of adju- 
dication ” in the opening clause of sub-s. (2). Hence 
a suit or legal proceeding commenced by a creditor 
of an insolvent before the making of the order of 
adjudication, whether before the presentation of the 
petition in insolvency or thereafter, is not invalid or 
incompetent, even if such suit or proceeding were 
instituted without the leave of the Insolvency 
Oourt. 

F, A. against the decree of the Assistant 
District Court, Prome, dated June 7, 1939. 

. Mr, U E Maung (1), for the Appellants. 


Mya Bu, J.—This case raises a quese 
tion of law of some importance upon 
which there is a complete dearth of report- 
ed judicial pronouncement. The question 
has arisen in the following way: On 
February 14, 1939 a petition was filed by 
a creditor of Ma Shin to have Ma Shin 
adjudged an insolvent. The Insolvency 
‘Court passed its order adjudicating Ma 
Shin on April 29. On that day, before 
the order of adjudication was passed, 
the appellants U Tun Myaing and Daw 
Nu filed a suit against Ma Shin and an- 
other praying that the defendants might be 
compelled to effect registration of a certain 
deed, Subsequently objection was taken on 
behalf of the defendants to the maintain- 
ability of the suit on the ground that Ma 
Shin having been adjudicated an insolvent 
he suit which was commenced after the 
dling of the petition in insolvency without 
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the leave of the Insolvency Court was in- 
competent. This objection was upheld by 
the trial Oourt which has accordingly 
rejected the plant. In arriving at its 
decision the trial Court relied on the pro- 
visions of s. 28, sub-ss. (2) and (7) Burma 
Sub-section (2) runs as follows: 

“On the making of an order of adjudication, the 
whole of the property of the insolvent shall vest in 
the Court or in a Receiveras hereinafter provided, 
and shall become divisible among the creditors, 
and thereafter, except as provided by this Act, 
no creditor to whom the insolvent is indebted in 
respect of any debt provable unoer this Act shall 
during the pendency of the insolvency proceedings 
have any remedy against the property of the insol- 
vent in respect of the debt, or commence any suit or 
other legal proceedings, except with the leave of the 
Court and on such terms as the Court may impose. 

Sub-section (7) provides: 

“An order of adjudication shall relate back to and 
take effect from the date of the presentation of the 
petition on which it is made.” —— 

The learned Assistant District Judge came 
to the conclusion that on account of the 


. doctrine of relation back enacted in subss. (7), 


the order of adjudication related back to the 
date of the presentation of the petition for 
adjudication and consequently the adjudica- 
tion having been made, the suit instituted 
after the date ofthe filing ofthe petition 
without the leave of the Court was rendered 
incompetent by ths second part of sub-s. (2), 
although it was filed before the actual mak» 
ing of the order of adjudication. The quese 
tion that falls for determination in this appeal 
therefore is whether the second part of sub- 
s. (2) operates from the filing of the petition 
in insolvency or only from the actual making 
of the order of adjudication. Under the 
first part of subss. (2) of s. 28, and in the 
absence of the doctrine of relation back 
enacted in sub-s. (7), the vesting of the 
‘property of the insolvent in the Court or in 
a Receiver would commence only on the 
making of an order of adjudication, while 
under the second part, omitting the words 
“and thereafter” for the moment, it would 
not be possible for any creditor to whom the 
insolvent is indebted to have any remedy 
against the property of the insolvent or 
commence any suit or other legal proceed- 
ing except with the leave of the Court 
during the pendency of the insolvency pro- 
ceeding which commences from the presen- 
tation of the insolvency petition. If the 
object of the Legislature is merely to render 
the restraint placed on a creditor under the 
second part of sub-s, (2) effective as from the 
presentation of the petition tn insolvency, 
the enactment of sub-s. (7) would be quite 
superfluous. On the other hand, if the first 
part of subes. (2) be not qualified by the 


752 


provisions of sub-s. (7) the property of 
the insolvent vestigating in the Court or a 
Receiver would be only such property as 
the insolvent owns upon the making of the 
order of adjudication. If the Legislature 
desired vesting of the property of the insol- 
vent in the Court or a Receiver as from the 
filing ofthe petition in insolvency, then the 
enactment of subss, (7) becomes a sine qua 
‘non. This view of the matter leads me 
to the conclusion that the words “and there- 
after” refer to the making of the order of 
adjudication and not to the vesting of the 
property cf the insolvent in the Court or in 
a Receiver by virtue of sub-s. (7) and were 
deliberately inserted tomake the restraint 
placed on a creditor under the second part 
of sub-s. (2) effective as from the making 
‘of the order of adjudication. 

There are other practical considerations 
which to my mind reinforce this view, 
it is quite conceivable that after the 
presentation of a petition in insolvency a 
suit ora proceeding may be commenced and 
may even be finally disposed of before the 
making of the order of adjudication. What 
is tohappen tothe result of such a pro- 
ceeding if a decree has been passed in favour 
of the plaintiff? Is the question of the 
validity of the institution of such a proceeding 
or of such a decree to be kept in suspense 
until an crder of adjudication is actually 
made or actually refused. Are the creditors 
or other persons having claims against the 
insolvent, when they see that a petition 
in insolvency is pending against their debtor, 
to postpone the institution of a suit or 
other proceeding until the order of adjudi- 
cation is actually made or are they to go 
toa the Insolvency Court and apply for 
leave of that Courtin mere anticipation of 

“an order of adjudication being subsequently 
made before they know whether it was going 
to be madeor not? Protection to bona fide 
transactions afforded by s, 55 extends only 
to transactions affecting the insolvent’s 
proprietary or pecuniary interests without 
which protection the first part of sub-s, (2) 
of s, 28, read with the doctrine of relation 
back in sub-s. (7), would have operated 
undue hardship to those. who enter into 
such transactions bona fide. If a person 
having a claim against the insolvent com- 
mences a suitor other proceeding to enforce 
that claim without knowing the pendency 
of the petition in insolvency but before 
the making of the order of adjudication, 
he is not granted any protection by s. 55. 
These circumstances show that the second 
part’ of sub-s. (2) of s.. 28 is not affected 
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by the doctrine of relation back in sube 
s. (7) and the words “and thereafter? refer 
to the words “on the making of an order 
of adjudication” in the opening clause of 
sub-s. (2). In the result I am of the opinion 
that a suit or legal proceeding commenced by 


. a creditor of an insolvent before the making 


of the order of adjudication, whether before 
the presentation of the petition in insol- 
vency or thereafter, is not invalid or 
incompetent, even if such suit or proceed- 
ing were instituted without the leave of 
the Insolvency Oourt. What the Court 
should doin such suit or proceeding is to 
act in accordance with s. 29, if and when 
an order of adjudication is made by the 
Insolvency Court. 

For these reasons the order of rejection 
of the plaint in this case is erroneous. 
This appeal is allowed, the order under 
appeal is set aside and the case will be 
remanded to the trial Court which will 
proceed with it in accordance with law 
having regard to the provisions of s. 29, 
Burma Inscl. Act, The appellants’ costs of 
this appeal shail be costs in the cause. 

Mackney, J.—I agree that sub-s. (2) of 
s. 28, Insol. Act, doss not ban any suit 
or any other legal proceeding commenced 
by the creditor of the insolvent without the 
leave of the Court after the presentation of 
the petition on which the order of adjudica- 
tion is made and before the order of adjudi- 
cation is passed. Doubtless, there is an 
ambiguity in the word “thereafter” as used 
in this sub-clause. It may mean “after the 
making of the order of adjudication and 
after the calling into existence of the 
vestiture of the property of the insolvent,” 
or it may mean “after the date from which 
the order of adjudication takes effect and 
after the property has become vested in 
the Court.” It appears to me that the 
former meaning is the more natural to be: 
attached tothe word, for here there is an 
explicit reference to the making of the order 
of adjudication. As my learned brother has 
Pointed out, many undesirable difficulties 
would be created if we adopt that alternative 
interpretation. To my mind, it would be 
rather unreasonable to outlaw the come 
mencing of a suit which had already been 
commenced before, the ban was promulgated, 
The natural interpretation of s. 29 of the Act 
confirms me in this view. The wording of 
this section does not suggest that it applies 
only to suits pending which were instituted 
before the filing of the petition. Before 
the making of an order of adjudication 
proof thereof could not be furnished, but 
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nevertheless the suit might have been insti- 
tuted after.the petition had been filed. It 
appears: to me thet’ s. 29 naturally refers to 
suth suits—among others—which in parti- 
cular have been instituted after the present- 
ation of the: petition but before the order 
of adjudication. 

8, Appeal allowed. 
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MADRAS HIGH COURT 
Letters Patent Appeal No. 75 of 1938 
November 22, 1939 
Leraon, O. J. AND KeisaNaswaur 
Ayyanaar, J. 
RAMANATHA GURUKKAL—AppsiLant 
verSus 

V. V. R. ARUNAUHALAM CHETTIAR, 

MANAGER, TIRUPALATHURAI SIVA 

DEVASTHANAM AND ANOTAER— 
RESPONDENTS 

Practice—Relief—Right of suit-—When does not 
exiet~—Madras Hindu Religious Endowments Act 
{II of 1927), ss. 43, 53, 54—Jurisdiction of Civil Court 
as barred by ss, 43, 53 and 54 —Archaka of temple 
dismissed by trustee—Whether has right of suit. 

The right of the subject to appeal to the Court to 
redress a simple wrong can only be taken away by 
statute. The ordinary rule is where a person’s liberty 
or property is interfered with under colour of 
statutory powers, he has a cause of action which the 
Oivil Court are bound to entertain, unless a bar to 
such entertainment has been enacted expressly or 
at least by necessary implication. 162 Ind. Oas. 419 
(1), relied on. 

There is nothing in s. 43, Mad. Hindu Religious 
Endowments Act which gives a different meaning on 
the word ‘final’ used in that section from the 
meaning attaching to it in ss, 53 and 54. It is intend- 
ed to be final to the extent even of excluding the 
right of anoffice-holder or servant to challenge the 
decision in a Court of Law. Section 43 does not stand 
alone, and when the scheme of the Act and the 
provisions of ss. 53 and 5£ are considered, no reason- 
able doubt can exist that the Legislature has used 
language which is intended tohave the effect of 
ousting the jurisdiction of the Courts. The scheme 
.of the Act isto put under the control and manage» 
ment of the Board matters relating to temples in 
the province. 


L. P. A, against the judgment of Mr. 
Justice Wadsworth, reported in 179 Ind. 
Oas. 504, 


Mr. T, V. Muthukrishna Ayyar, for the 
Appellant. 

Mr. N. Sivaramakrishna Ayyar, for the 
Respendents, È 

Leach, C. J.—This appeal raises the 
‘qtiestion whether an archaka of a temple 
who has been dismissed from his office by 


the trustee has a right to challenge the. 


correctness of the trustee's action in a Oourt 
of Law or waether his remédy is limited by 
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s. 43, Mad. Hindu Religious Endowments 
Act, 1926, to an appeal tothe temple come 
mittee or to the Religious Hodowments 
Board as the case may be. The appellant 
is admittedly a hereditary archaka of the 
Thirupalathural temple in the Trichinopoly 
District, He is suffering from leucoderma 
and he was dismissed from his office by the 
trustee, ostensibly on this ground, but it 
would appear from the findings of both the 
lower Courts that the trustee was actuated 
by ill-will towards the appellant. Section 
43 (1) of the Act states : 

“All office-holders and servants attached toa temple 
or in receipt of any emolument or perquisite from 
the temple shall be under the orders and control of 
the trustee, and the trustee may fine, suspend, remove 
or dismiss any of them for breach of trust, incapacity, 
disobedience of lawful orders, neglect of duty, mis- 
conduct or their sufficient cause.” 


By sub-s. (2) an office-holder or servant 
of a temple other than an excepted temple 
may appeal to the committee whose deci» 
sion shall, in the case of a non-hereditary 
Office holder or servant, be final. By sub» 
8. (3), a hereditary officesholder or servant 
of a temple other than an excepted temple 
may prefer an appeal to the Board against 
the order of the committee on appeal under 
sub-s, (2) and the decision of the Board 
shall be final, The temple of which the ape 
pellant was an archaka is a non-excepted 
temple, but the appellant did not then ap- 
Peal to the committee agains: his dismissal 
by the trustee, but instituted a suit in the 
Oourt of the District Munsif, Kulitalai, for 
an injunction restraining the trustee from 
interfering with the appellant’s exercise of 
his office. The District Munsif held that 
the suit cculd be maintained and grantedan 
injunction restraining the trustee from in- 
terfering with the discharge of the duties 
of his office. An appeal was filed in the 
Oourt of the Subordinate Judge of Trichino- 
poly, who held that the appellant had no 
right of suit, and this decision was accepted 
by Wadsworth, J., on second appeal. 

The right of the subject to appeal to the 
Court to redress a simple wrong can only be 
taken away by statute. As Varadachariar, J i 
observed in Kamararaja Pandya v. Naicker 
Secretary of State (1) the ordinary rule is 
where a person’s liberty or property is inter- 
fered with under colour of statutory powers, 
he has a cause of action which the Civil Courts 
are bound to entertain, unless a bar to such 
entertainment has been enacted expressly 
or at least by necessary implication. It is 
said on behalf of the trastee that the right 


“(D 69M L J 695; 182 Ind. Oas. 419: A 1 R1936 
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of the appellant to have reccurse to the 
Oourt is taken away bys. 43. It is also said 
that s. 79 operates as a bar to the suit. 

It is not necessary to consider the argue 
ments which have been based on the wor- 
ding of s. 73, because we accept the argu- 
ment of the respondent that s. 43 must be 
read as taking awsy the right of the appel- 
lant to file a suit. If s. 43 stood alone, 
there would be much to be said for the ap- 
pellant’s argument that his right to sue had 
not been taken away, It might be said that 
the word “final in s 43 was only to be read 
as meaning final so far as an appeal under 
the Act was concerned and not as intended 
to ehut cut the jurisdiction of the Court as 

.was said in Valli Ammal v. Corporation of 
Medras (2) a case which arose under the 
Mad City Municipal Act of 1804, But s. 43 
does not stand alone, and when the schems 
of the Act and the provisions of ss. 53 and 54 
are considered, no reasonable doubt can 
exist that the Legislature has used language 
which is intended to have the effect of 
ousting the jurisdiction of the Courts. The 
scheme of the Act is to put under the cone 
‘trol and management of the Board matters 
relating to temples in this Province, s. 53 
gives the temple Committee, which is under 
the control of the Board power to suspend, 
remove or dismiss the trustee of a temple. 
A trustee against whem action has been 
taken under this section may appeal to the 
Board, but a hereditary trustee may, in lieu 
of appealing to the Board, apply to the Oourt 
to modify or cancel the order of the Com- 
mittee, The order of the Committee shall 
when there has been no appeal to the Board 
be final, and when an appeal is preferred 
or an application is made to the Court the 
order of the Board or of the Court shall be 
final. Section 54 states: 
_ (1) A non-hereditary trustee shall cease to hold 
his office, if he, (a) is sentenced by a Court to such 
punishment as is described in sub-s, (2) of s, 26 
and subject to the proviso contained therein; (b) 
applies to be adjudicated or is adjudicated an insol- 
vent ; or (c) ceases to profess the Hindu religion, 

(2) A hereditary trustee shall cease to hold his 
office if he ceases to profess the Hindu religion. 

(3) If a hereditary trustee becomes subject to any 
of the disqualifications described in cl. (a) or cl. (b) 

. of sub-s. (1), the Committee may supersede him and 
appoint a fit person to administer the temple until 

‘the disability of the trustee ceases to exist or another 
trustee succeeds to the office. 

(a) The Board shall, in cases of dispute or doubt, 
determine whether a trustee is disqualified under 
this section and its decision shall be final,” 

There can be no doubt that in case falle 
ing under s. 53 ors. 54 the decision of the 

. Board ousts the jurisdiction of the Court, 

(2) 38 M 41; 16 Ind, Uas. 971; A IR 1916 Mad 1119; 

23 M.k J 581; 12 M L T 469; (1912)M W N 1162, 
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and unless there is something in s. 43 
which ccmpels us to place a differentemean- 
ing on the word “final” used in that gec- 
tion from the meaning attaching to it in 
ss, 53 and 54, we must hold that 1t is intend- 
ed to be final to the extent evén of exclud- 
ing the right of an office-holder or servant 
to challenge tne decision ina Court of Law. 
There is nothing in the wording of s. 43 
which gives any indication that the word 
“final” is used in a different sense to what 
it is used in ss, 53 and 54. The Oourt will 
naturally be averse to closing its doors toa 
litigant who seeks a hearing but where the 
Legislature has used language which clearly 
indicates its intention to take away the 
tight of recourse to Court, effect must be 
given to the intention. For the reasons 
indicated, we consider thaf s. 43, of the Act 
does preclude the appellant from challeng- 
ing tne trustee's action in a Court of Law. 
Wis remedy is in an appeal to the Commit 
tee and we understand that such an appeal 
has since been filed. The present appea 

must be dismissed with costa. 


N-D. Appeal dismissed. 


PATNA HIGH COURT 
Civil Revision Application N>, 45 of 1940 
September 5, 1940 
AGARWALA, J, 
BHAGWAT PRASAD—PLaIntirF 
— PETITIONER 
versus 
FANISHDEO TEWARI AND ctuses— 
DEFENDANTS —OPPOSITR PARTY 

Practice—Amendment—Plaint—Court, if can direct 
amendment of plaint. 

The Court has no jurisdiction to direct a party 
to amend his plaint. If a Court is of opinion that 
there are grounds for ejecting the plaint it may do 
so but it cannot insist upon aparty amending the 
plaint. 

O. R. App. against’ an order of the 
Munsif, ist Court, Chapra, dated December 
22, 19:9. 

Messrs. Hareshwar Prasad and R, K. 
Choudhury, for the Petitioner. 

Judgment—This application is directed 
against an order of-the Munsif of Chapra 
directing the plaintiff to amend his plaint 
and prayed for recovery of possession. 

The Court has no jurisdiction to direct a 
party to amend his plaint. Ifa Court is of 
opinion that there are grounds for ejecting 
the plaint it may do so but it cannot insist 
upon a party amending the plaint. The 
order of the Munsifis set aside. The case 
will go back for him to pass a proper order 
according to law. 


nak 


D. Order accordingly. 
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NAGPUR HIGH COURT 
. Second.Appeal No, 534 of 1939 
l December 19, 1939 
Gritz, J, 
DEOLAL—PuatntTirg—~APPELLANT 
e versus 
REMINGTON RAND Ino. (INGORPOTATED 
In U.S. A.) HEAD OFFICE, CALOUTTA 
—DEFANDANT— ResecnDENT 
Tort—Malicious prosecution—No issue of process— 
ee is no prosecution and suit for damages does 
not lie. ` 
“Until process has issued, the person on whose con- 
duct a complaint is made is not an accused person, 
neither is he being prosecuted. In such a case no 
suit for damages for malicious prosecution is main- 
tainable, 162 Ind. Cas 125 (2) and 145Ind. Oas, 
771 (8), relied on, Kodu Lal v. Kallu Lal (1), diatin- 
guished, 


` B. A. from the appellate decree of the 
Court of the Additional District Judge, 
Yeotmal, dated July 28, 1939. 


Mr. R. N. Padhye, for the Appellant. 


Judgment.—tThe plaintiff brought a suit 
against the defendant, Remington Rand 
Inc,, for damages for malicious prosecution 
and slander and for wrongful removal of 
a type-writing machine from bis possession, 
Damages for the wrongful removal were 
claimed at Rs. 120 and damages due to 
slander and malicious prosecution in the 
Court of the Chief Presidency Magistrate, 
Oalcutta, at Rs. 300, The plaintiff has 
failed in both the Oourts below and has 
preferred a second appeal. 

I am not concerned with the actual 
merits of the case since the only point for 
consideration isone oflimitation. The com- 
plaint was lodged by the defendant in the 
Court of the Chief Presidency Magistrate, 
Oalcutta, on June 2, 1936 and a search 
warrantin respect of the typewriter the 
contract regarding the purchase of which 
was the subject of dispute between the 
parties, and in respect of which a civil 
suit is going on in another Court, was issu- 
ed and the machine was actually seized 
from the plaintiff's possession on July 15, 
1936, No process against the plaintiff was 
issued, and on August 6, 1.36, the complaint 
was dismissed under s. 203 of the Criminal 
P. O. The plaint has been filed on August 
4, 1937, The lower Appellate Oourt, has 
held agreeing with the trial Oourt, that, 
so for as the claim for damages in res- 
pect of the wrongful removal of the type- 
writer is concerned, Art, 23 of the Lim. 
Act applies and that the suit is barred 
by time. In respect of the claim for 
damages for malicious prosecution the lower 
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Appellate Court held, agreeing with the 
trial Court, that as no process had been. 
issued against the plaintiff, there had been 
no prosecution, and, so far as the claim in 
respect of the libel was concerned, that this 
was out of time as the alleged libel was 
contained in the complaint and that the 
suit was filed more thana year after that 
time. It is to be noted that there has been 
no separate claim with regard to the libel 
a the malicious prosecution respective: 
y. 

It is not seriously contended that the 
claim in respect of the wrongful removal 
of the machine and of the libel are not 
time barred. But it is contended that the 
suit for malicious prosecution is within time 
as under Art. 23 of the Lim. Act time 
only begins torun from the termination of 
the prosecution proceedings, and that as 
these did not terminate until August 6, 
1936, the suit is within time. The point, 
then, is whether there has been an actual 
prosecution or no. A decision of the Divi- 
sional Bench of this Court in Kodu Lal v, 
Kallu Lal (1), bas been cited. Itis, how- 
ever of no availto the plaintiff-appollant, 
since the opinion relied on, namely, that 
the malicious prosecution begins when 
proceedings are instituted in a Oourt, had 
reference to a case which certainly was 
not dismissed under s. 203 and the actual 
point determined was whether the mali- 
cious prosecution began when the proceed- 
ings were instituted in Court or when the 
complaint was placed inthe hands of the 
Police. The decisions which were followed 
by the Divisional Bench were actually 
cases in which proceedings in the Criminal 
Court terminated by a dismissal of the com: 
plaint under s. 203 and in Gowri Singh v. 
Bokka Venkannn (2), it was held that until 
there has been an issue of prosess against 
a person, there is no prosecution of that 
person and no suit for damages for malicious 
prosecution can lie. In Zahiruddin Moham- 
mad v. Budhi Bibi (3), although this pria. 
ciple was cited with approval, it was never- 
theless held in that particular case that 
a suit for damages for malicious prosecu- 
tion would lie, as despite tha fact that the 
proceedings terminated by a dismissal of 
the complaint, the Court had nevertheless 
directed the issue of process against the 
accused person although in fact process 
had not issued, the order being counter 


(1) 20N L J261. 
(2)13 R 764; 162 Ind, Oas. 125; AI R1938 Rang, 


95; 8 R Rang. 940. 


(3) 12 Pat. 232, 145 Ind. Ona. 271; A IR 1933°Pat, 
292; 6 R P 147; 14 P L T 588, ae 
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manded on the appearance of the plaintiff 
in the civil suif voluntarily in the Criminal 
Court before the process could be issued. 
It was held even in that case that if the 
Plaintiff had suffered any damage at all, 
the damage would have been very slight 
or of nominal character and that the mea- 
sure of damages would be the damage 
suffered by the plaintiff between the order 
directing the issue of process and the can- 
cellation of that order. In the present case 
there is not even that slight basis for 
damages on account of malicious prosecution. 
The contrary view, namely, that there is 
a prosesution from the moment that a com» 
plaint is laid even if no process is issued 
against the person named in the complaint 
and the complaint is discharged, does not 
appeal to me and the weight of authority 
is decidedly on the other side. Until pro 
cess has issued, the person on whose Con- 
duct a complaint is made is not an accused 
person, neither is he being prosecuted. 
In Kodu Lal v. Kallu Lal (1), the person 
concerned was an accused person the moment 
proceedings began in the Court, as it was 
a prosecution by the Police. I have already 
drawn attention to the fact that there has 
been no differenciation as to the damage 
claimed on account of the slander and on 
account of the malicious prosecution. Even 
if the plaintiff's claim be considered as one 
arising out of an abuse of the process of 
the Court in obtaining a search warrant, 
that too would be time-barred, since the 
action is brought more than one year after 
the seizure. Although the circumstances 
which gave rise to the cause of action appear 
to redound little to the credit of the defend: 
antin his method obtaining possession of 
the typewriter, the plaintiff's own action 
does not appear creditable either, and I do 
not consider that the plaintiff has any 
cause for complaint. The result is that the 
appeal fails and is dismissed without notice 
to the opposite party. 
A Appeal dismissed, 





PATNA HIGH COURT 
Appeal from Appellate Decree No, 592 
-of 1939 
September 4, 1940 
AGaRwaLa, J. 
SINGHESHW AR JHA—Dgvrenpant— 
1st PaARTy— APPRLLANT 


versus 
AJAB LAL 


MANDAR AND OTHEBS— 
RESPONDENTS 
Evidence Act (I of 1872), 3. 91—Whether excludes 
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other proof than production of document—Hvidence 
—Surrender—Unregistered deed— Admissibility—Spe- 
cific Relief Act (I of 1877), s. 42—Suit to establish 
right to land—Plaintiff in possession of land at 
time of suit but out of possession subsequently— 
Suit, if barred, f 

Although s. 91 of the Evi. Aot bars -proof of the 
terms of a document otherwise than by production 
of the document. It does not exclude other proof of 
the transaction itself, 80 Ind. Oas. 187 (1) and 41 
Ind, Cas. 779 (2), relied on. 

An unregistered ekrarnama effecting a surrender, 
may be taken in evidence in proof of the surrender, 
A deed of surrender need not be registered if there 
are facts de hors and apartfrom the deed itself from 
which the inference can be drawn that there was an 
implied surrender infact. 49 Ind, Oas. 504 (3) and 
Imambandi Begam v. Kamleswart Pershad (4), relied 


on. A 

The right of the plaintifis to the relief they claim 
must be judged asat the date of the institution of 
the suit. Where at the time of filing suit to es- 
tablish their right to the land, the plaintiffs were 
in possession of it, the fact that subsequently the 
land goes out of their possession, does not bar the 
suit under s., 42, Specific Relief Act. 

A. from a decision of the Subordinate 
Judge of Bhagalpur, dated February 11, 
1939. 

Messrs. Sarjoo Prasad 
Nath, for the Appellant. 

Messrs. L. K. Jha and Navadip Chandra 
Ghose, for the Respondents. 


Judgment. — The appellant, who is 
defendant No. 1 in the suit out of which 
this appeal arises, obtained a money decree 
against defendant No. 2, and in execu- 
tion of that decree attached certain land 
belonging to the judgment-debtor. The 
respondents who are the plaintiffs objected 
to the attachment but their objection was 
overruled. They then sued to establish 
their title and impleaded in the suit as 
defendants third party persons who had 
purchased the land from defendant No. 2 
after the dismissal of the plaintiff's objec- 
tion. The plaintiffs alleged that the land 
was the bakasht of the landlord from whom 
they had purchased it in execution of the 
decree and that they had from time to 
time settled it with defendant No. 2, the 
last settlement being in 1922, for a term 
of 7 years. They further alleged that on 
the expiry of this term the defendant 2nd 
party surrendered the land to the plaint- 
iffs. ; 

The defence of the appellant was that 
the land was the oécupancy holding of 
defendants 2nd party. The trial Oourt 
held that the defendants 2nd party were 
non-occupancy raiyats, that they had sur- 
rendered the land tothe plaintifis and that 
the latter were in possession by reason of 
the surrender until they were dispossessed 
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by defendants 3rd party after the institu- 
tion of the present suit. The Court gave 
the plaintiffs the declaration applied for 
and also a decree for recovery of posses 
sion against defendants 3rd party. There 
was an appeal by defendants 2nd party 
in which it was held by the Appellate 
Oourt that the defendants 2nd party were 
cccupancy raiyats but that they had sure 
rendered the holding to the plaintiffs. The 
Appellate Court also held that the plaintiffs 
ought to have amended their plaint in order 
to seek recovery of possession from defend- 
ants 3rd party but as they have not done 
so they were not entitled to a decree for 
recovary of possession. The decree declar- 
ing the plaintiffs’ title was, however, con- 
firmed. 

Two points have been raised in second 
appeal by the defendants 3rd party, The 
first is that the suit is barred by s. 42 of 
the Specific Relief Act by reason of the 
fact that the land in dispute is now not in 
the possession of the plaintiffs but in the 
possession of defendants 3rd party. The 
right of the plaintiffs to the relief they 
claim, however, must be judged as at the 
. date of the institution of the suit. At that 
time they. were in possession and it was, 
therefore, sufficient for them to establish 
their right to the land. The first point, 
therefore, fails, 

The second point relates to the surrender 
of the land by defendants 2nd party. It 
appears that two istafanamas were. execut- 
ed by defendants 2nd party surrendering 
the land to the plaintiffs on the expiry of 
the settlement of 1922. These documents, 
however, are not registered. The first Court, 
therefore, held that they were not admssi- 
ble in evidence but found on other evidence 
in the case that the land had in fact been 
surrendered to the plaintiffs. In their 
appeal to the Oourt below defendant No. 1 
challenged the right of the trial Court to 
found the fact of surrender on other evi- 
dence in the case. The Appellate Court 
found on other evidence in the case 
that the land was in fact surrendered. It 


is now contended that s. 91 of the Evi. Act 43 


is a bar to the plaintifis proving surrender 
otherwise than by production of tke istafa- 
namas and that the istafanamas being 
inadmissible, as they were not registered, 
the plaintiffs cannot be permitted to prove 
the surrender at all. It may be cbserved 
that unlike many other transactions a sur- 
render by an occupancy raiyat is a unilae 
teral act inasmuch as it cannot be resisted 
by the landlord as s. 86 of the Bihar Ten. 
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Act confers upon a raiyat an absolute 
right to surrender his holding except 
in one instance which is not relevant 
to the present case. In Mukhduman v, 
Saiyed Altaf Hussain 80 Ind. Oas. 187 (1) 
it was held that although s. 91 of the Evi, 
Act bars proof of the terms of a document 
otherwise than by production of the docue 
ment it does not exclude other proof of the 
transaction itself. In Sheikh Juman v. 
Mohammad Nobineoaz (2) it was held that 
where a sale of property of less than 
Rs. 100 in value is effected by an unregis- 
tered document and is completed by deli- 
very of possession s, 91 would not exclude 
proof of the fact of delivery of possession, 
In so far as a surrender by an unregis- 
tered deed is concerned, the matter is cone 
cluded by a decision of this Court in Jag- 
damaba Prasad v. A. V. Sham 49 Ind. 
Oas. 504 (3) where it was held that a deed 
of surrender need not be registered if there 
are facts de hors and apart from the deed 
itself from which the inference can be 
drawn that there was an implied surrender 
in fact. The Privy Council in Imambandt 
Begum V. Kamleswari Pershad (4) held that 
an unregistered ekrarnama effecting a 
-surrender may be taken in evidence in 
proof of the surrender. The only case 
which has been cited on the other side is 
Sarat Chandra Sinha v. Nritya Gapal 
Biswas (5) where it was held that when 
the original lease was made by a regis- 
tered instrument oral evidence was not 
admissible to prove a surrender. That 
case was distinguished in Poran Matia v. 
Indra Seni (6) on the ground that the 
alleged surrender had not been valid by 
delivery of possession. The decision of this 
Court and of the Privy Oouncil conclude 
the question which has been raised with 
the result that the appeal must be dismissed 
with costs. 


D: Appeal dismissed. 


(1) 80 Ind. Oas. 187; A I R 1922 Pat, 222. 
(2) 210 WN 1149; 41 Ind, Oas. 779; AIR 1918 


Cal. 828. 

(3) 49 Ind, Oas. 504; (1919) Pat, 88; AI R1919 Pat. 
W 14 O 109; 13 I A160; 4 Sar. 732; 10 Ind, Jur. 
6 


Je 
(5) 130 L J 284; 8 Ind. Oas. 47, 
9 47 0129; 54 Ind. Oas. 752; A I R 1920 Oal 
243. 
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CALCUTTA HIGH COURT 
Civil Rule No. 2183 of 1940 
June 26, 940 

DERBYSHIRE, O. J, AND B. K. MUKHEBJEA, J, 

KHODEJA AND ANOTHER— PETITIONERS 

versus 
MAHAMAD ABDUL KHALEQUE ANp 
OTHERS— OPPOSITE PARTY 

Bengal Tenaacy Act (VIII of 1885), s. 26-F— 
Transfer to co-sharer along with stranger—Right of 
pre-emption, if can be exercised in respect of portion 
of holding acquired by stranger. 

Clause (a) of s, 26-11, Ben. Ten. Act, contemplates 
a case where the purchase is made by a co-sharer 
who has an existing interest otherwise than by pur- 
chase in the tenancy, and by such co-sharer alone, 
If there are other purchasers along with him, who are 
outsiders, cl. (a), would be operative with regard to 
the share acquired by the co-sharer purchaser and 
not withregard tothe shares purchased by others. 
In such a case the right of pre-emption, can be 
exercised by the other co-sharer tenants with respect 
to that portion of the holding which has been 
acquired by the stranger purchasers, 152 Ind. 
Oas. 480 (1) and Surabala Basu v. Rukmini Kanta 
(2), explained. 

C. Rrle frcm an order of the Second Court, 
Sub-Judge, Faridpur, dated November 23, 
1939. 


Mr. Nirmal Chandra Chakravarti, for 
the Petitioners. 

Messrs. Gopendra Nath Das, Abdul Ali 
and Purna Chandra Basu, for the Opposite 
Party. 


Derbyshire, C, J—In my opinion this 
tule must be made absolute. Certain 
co-sharers in a holding have transferred 
or purported to transfer their interest to one 
of the cther co-sharers and seven strangers, 
There are altogether ten co sharers of this 
holding. Two of the co-sharers, neither 
of them tke one to whom the transfer bas 
been made along with the seven strangers, 
claimed a right of preeemption given under 
s. 26-F, Ben. Ten. Act, which was brought 
into operation in 1938. The stranger transe 
ferees and some of the other co shares, 
we are told, opposed this transfer. When 
these proceedings were started, the two 
claimant co-owners elaimed preemption of 
the whole of the portion of the holding 
which had been transferred, but during the 
Proceedings they limited their claim to 
that portion which had been transferred to 
the strangers. As there were eight transe 
ferees and seven of them strangers we must 
assume that the two claimant co-owners 
limited their claim of pre-emption to the 
seven-eighths transferred to the strangers. 
The learned Judge was of the opinion that 
the claimants could claim the whole of the 
portion transferred or nothing. Consequent- 
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ly he made no order under s. 26-F for 
pre-emption. We are asked to say ,that 
the learned Judge wrongly declined to 
exercise his jurisdiction, or exercised it 
with material irregularity. Iam unable to 
take the same view of the matter as the 
learned Judge. The purpose of the section 
is to prevent a portion of the holding being 
transferred to outsiders against the wishes 
of the co-owners. It seems tome that the 
portion which has been transferred must 
be looked upon as divided into two segments 
—one transferred to the co-owner, namely 
one-eighth, and the other seven-eighths 
transferred to the strangers, As regards 
the transfer of one-eighth of the portion 
transferred to the co-owner. that seems 
to me to come within exceptien (a) to 
s. 26-F which runs as follows: “A transfer 
to a co-sharer in the tenancy whose exist- 
ing interest has accrued ctberwise than 
by purchase.” So that the right of pre- 
emption claimed now by the two co owners 
does not apply to that one-eighth of the 
portion alienated. However as regards 
the otherfseven-eighths of the portion pro- 
posed to be alienated, it seems to me that 
the words of s, 26-F (1) (e) directly apply, 
namely that 

“one or more co-sharer tenants of the holding, a 
portion or share of which is transferred, may with- 
in four months of the service of notice under s. 26- 
0, apply to the Court for the said portion or share 
to be transferred to himself or themselves.” 

Therefore, with regard to seven-eighths 
of the portion alienated in favour of the 
seven strangers, 8. 26-F applies and the 
claimant co-owners are entitled to pres 
empt that in favour of themselves. The 
learned Judge in refusing to make an order 
of pre-emption under s. 26-F, it seems to me, 
was refusing to exercise a jurisdiction he 
had and therefore his order must be set 
aside and the matter remitted to him so 
that he may deal with it according to law 
in the light of the judgment of tbis Court. 
In my opinion therefore for the reasons I 
have stated, this rule must be made abs«lute 
with costs—the hearing fee being assessed 
at one gold mohur. 

B. K. Mukherjea, J.—I agree. The 
petitioners in this rule are some of the 
ec-sharer tenants in respect of an occupancy | 
holding carrying a rental of Rs. 19 odd, 
On January 1%, 1939 fhe opposite parties, 
Nos. 10, 11, 12 and 15, who were some 
of the other co-sharers, sold their interest 
in the said holding to eight purchasers 
who were made opposite parties Nos: 1 to 
8in this rule. Of these eight persons, the- 
opposite party No." 2 was already a co- 


isdo 


sharer in the same tenancy, having an- 
existing interest {> the extent of two annas - 


and three pies share, which he acquired by 
inheritance, and the remaining seven per- 
sons were strangers. After 
present petitioners who are two of the co- 
sharer tenants to exercise their rights of 
preemption under s. 26-F of the amendad 
Ben. Ten. Act, 1938, and the question arises 
as to whether they are entitled to claim 
pre-emption in view of the provisions of 
s. 26-F (a), Ben. Ten. Act, which excludes 
tbe’ operation of the section 
transfer is made in favour of an existing 
co-sharer, The lower Appellate Court. was 
of opinion that as.the petitioners can only 
claim pre-emption as regards ths entire 
interest sold and not a portion of the 
same, the petitioners were not entitled to 
have pre-emption even with regard to the 
7/8ths share that was purchased by the 
stranger purchasers. 1 agree with my Lord, 
thé Ohief Justice, that the view of the 
lower Appellate Court is not right, Clause (a) 
of s. 26-F, Ben. Ten. Act, contemplates a 
case where the purchaseis made by a cc- 
sharer who has an existing interest other- 
wise than by purchassin the tenancy, and by 
such co-sharer alone. If there are other pur- 
chasers along with him, who are outsiders, 
cl. (a), in my opinion, would be operative 


with regard to the share acquired by the - 


co-sharer purchaser and not with regard 
to the shares purchased by others. 

The object of this section is undoubtedly 
to prevent a stranger from coming upon 
a holding if any of the remaining co-sharers, 
who are also not Cco-sharers by purchase, 
are willing to purchase that share, This 
object is already fulfilled when the pur- 
chase is made by such a co-sharer and 


consequently no right of pre-emption has. 


been given in such cases. But I think 
that the object of the section would be 
totally frustrated if the section is held to 
be inapplicable when a cosharer figures 
as a purchaser jointly with other persons 
who are strangers out and out. In a case 
the right of pre-emption, in my opinion, 
can be exercised by the other co-sharer 
tenants with respect to that portion of the 
kolding which has been acquired by the 
stranger purchasers, The lower Appellate 


Court laid considerable stress upon certain - 


decisions of this Court, to wit, Behary Lal 
v. Pulin Behary Paul (1) and Surabdala 
Basu v. Rukmint Kanta (2) and it was of 


(1) 380 W N 654; 152 Ind. Oas. 480; AIR 1934 
Gal. 691; 7 R O 276, 
(2) 42 O WN 288, - 
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the- opinion that if the petitioners were 
entitled to have pre-emption at all, that 
could be exercised only with regard to the 
whole and not to a portion of what has 
been transferred and, as in this case this 
could not be allowed, the petitioners would 
have no rights whatsoever. The cases 
relied on by the lower Appellate Court are 
under the old a. 26-F, Ben. Ten. Act, which 
related to powers of re purchase by the 
landlords and not by co-shsrer tenants, 
The principle stated in the cases is une 
doubtedly sound, But the petitioners here 
do not really want to exercise their rights 
of preemption with regard to a portion only 
of what has been sold. That portion which 
has been sold to opposite party No. 2 comes 
within the purview of cl. (a) of s 26-F and 
must be ignored altogether for purposes of 
The purchass therefore was only 
with regard to the remaining 7/8ths and 
the petitioners want to pre-empt the entire 
ty of this share. In these circumstances 
I agree that the rule must be made absolute 
and the case remitted to the Subordinate 
Jude to be dealt with in accordance with 
aw. 

S, Rule made absolute. 





ALLAHABAD HIGH COURT 
Letters Patent Appeal No. 44 of 1939 
February 2, 1940 
Tow, O. J. AND Ganaa Nata, J. 
Kunwar JASWANT SINGH—PLAINTIFpF 
—APPELLANT 
versus 
EXEOUTIVE OFFICER, MUNIOIPAL 
BOARD, MEERUT—Dgranpant— 
RESPONDENT 

U. P. Municipalities Act (II of 1916), ss. 128, 164— 
Suit for refund of license-fee paid in respect of 
thelas not plying for hire nor kept within Munici- 
pality can be entertained by Civil Court. 

The Municipal Oommittee is not entitled to charge 
a person with license-fee in respect of thelas which 
are not plying for hire nor are kept within the 
Municipality. A suit for refund of thefee so paid 
can be entertained by a Civil Court as there is no 
remedy for this in the U. P. Municipalities Act. 


L. P. A. against an order of Mr, Justice 
Oollister. 


i Mr, Shiva Prasad Sinha, for the Appel- 
ant. 
Mr. S. N. Gupta, for the Respondent. 
Thom, C. J.—Thie is a plaintiff's appeal ` 
against an order of a learned Judge of | 
this Oourt. The appeal arises out of a suit 
for the recovery of Rs. 48, Briefly thetele- . 
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vant facts sre as follows: On September 
4 and 6, 1934 the licensing inspector of 
the Municipal Borad of Meerut stopped two 
thelas, tte property of the plaintiff, and 


demanded a licensing fee of Rs, 12 in- 


respect of each thela, The thelas were baken 
to the Municipal Office and detained there. 
The thelawallas were allowed to return with 
their buffaloes and report to their employer. 
The plaintiff thereupon under protest paid 
the licensing fee demanded. In the suit 
out of which this appeal arises the plaintiff 
claimed a refund of Rs. 24 and further 
Rs. 24 in name of damages. 


The learned Munsif granted decree for 
the refund of the Rs. 24 and for Re, 1 in 
name of damages. The defendant appealed 
and in the lower Appellate Court the learned 
Civil Judge dismissed the suit on the find- 
ing that the Court had no jurisdiction to enter- 
tain the plaintiff's claim in view of the 
provisions of s. 164, Municipalities Act of 
1916. The decree of the lower Appellate 
Court hss been upheld in this Court in 
second appeal, It was contended for the 
appellant that the Municipal authorities 
were not entitled to charge him a licens- 
ing fee in respect of his thelas under the pro- 
visions of the Municipalies Act. Section 128 of 
the Act upon which the defendant relies em- 
powers a Municipality toimpose a tax on 
vehicles and other conveyances plying for 
hire or kept within the Municipality or 
on boats moored therein, Now the finde 
ing of the trial Court and of the lower 
Appellate Court is that the plaintiff's thelas 
do not ply for hire nor are they kept within 
the Municipality of Meerut. Olearly there- 
fore the Municipal authorities were not 
entitled to exact from the plaintiff a fee in 
respect of his theals. The defendant main- 
tained howerer, that the plaintiff's remedy 
was not by way of a suit in the Civil 
Court but in the manner described by the 
Municipalities Act. Section 164 (1), Munici- 
palities Act, enjoins : 

“No objection shall be taken to a valuation or 
assessment, nor shall the liability of a person to 
be assessed or taxed be questioned in any other 
manner or by any other authority than as provided 
in this Act.” 


Section 160 (1) declares that the method by 
which a tax-payer who is aggrieved may 
challenge the assessment by the Municipal 
authorities, Section 160 (1) enacts : 

“In the case of 8 tax assessed upon the annual 
value of buildings or lands or both an appeal against 
an order passed under sub-s. (3) of s. 143 or under 
sub-s. (3) of s. 147 and in the case of any other 
tax an, appeal against an assessment, or any altera- 
tion of an assessment, may be made tothe District 
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Magistrate or to such other office as may be em- 
powered by the Local Govt. in this behalf.” 

It is to be observed that this sectio pros 
vides for an appeal against an assessment. 
There is no provision for any appeal against 
an impost such asthe one which has been 
exacted from the plaintiff in the present 
instance. It is ebundantly plain that the 
Municipal authorities had no right to de- 
methd atax from the plaintiff in respest. 
of his thelas. It is further clear that the 
Municipalities Act does not provide any 
method .by which the plaintiff could chal- 
lenge the tax, The sum of Ra. 24 has been 
exacted from the plaintiffin a highhand- 
ed and arbitrary manner. His thelas did 
not ply within the Municipality of Meerut. 
nor were they kept there. The plaintiff must 
have a remedy in these circumstances, No 
remedy is provided for him in the Munici- 
palities Act. Heis therefore entitled to seek 
redress inthe Civil Oourt. It may be obe 
served that the fee which the Municipal 
authorities have demanded from the plain- 
tiff was not in any sense of the term an 
assessment. Under the Act, and bye-laws 
framed thereunder, the duty is cast upon 
the owner of a vehicle plying for hire or 
kept within the Municipality to apply for 
a license, If he fails to doso the Munici» 


_pality under their rules may prosecute him 


and he may be fined. In the present ine 
stance the conduct of the servant of the 
Municipality in exacting payment of a 
licensing fee from a person who was not 
under the bye-laws bound to take out a 
license was quite irregular. Inthe result 
the appeal is allowed, the order of this 
Court is set aside and the decree of the trial 
Court restored, The plaintiff is entitled to 
his costs throughout. 
D. Appeal allowed, 


nen, 


PATNA HIGH COURT 

Appeal No. 19 of 1938 
- August 25, 1939 
HARRIRS, O. J. 


b HOBANI NAIK — APPELLANT 
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veTsUu 
BALARAM DHAL-—RRSPONDENT 

Civil Procedure Code (Act V of 1908), 0. XXI,7. 2 
—After judgment-debtors’ objection ihat execution 
application is time-barred, uncertified payment cannot 
be certified — Such payment doea not save limita- 
tion. 

An uncertified payment relied upon by the decrees- 
holder to save limitation for application for execution 
cannot be certified after an objection thatthe ap- 
plication is out of time had been taken by the judg- . 
ment-debtor when he appears to contest the applica- 


isd 


tion for execution, payment not being certified as 
required by law cannot be regarded by the Courts as 
serine e limitation. 112 Ind. Cas. 73 (1), follow- 


eq, 
A. from the appellate order of the District 
Judge, Outtack. dated December 22, 1937. 
Messrs. B,*N. Dutta and H. P. Bhagat, 
for the Appellant. 


Judgment.—This is an appeal against 
an order of the learned District Judge of 
Cuttack dismiseing an appeal from an order 
of the learned Munsif of Kendrapara dis- 
allowing a judgment-debtor’s objection in 
execution proceedings. The appellant is a 
judgmentsdebtor and the respondent is a 
decree-holder. The respondent obtained a 
decree on May 30, 1933 and first put it 
into execution on September 15, 1933. This 
execution case was disposed of on January 
3,1934. The next application for enforcing 
the decree was not made until the expiry 
of three years from the date of the dis+ 
posal of the first execution case. The judg- 
mentedebtor therefore raised the plea of 
limitation. The decree-holder wanted to 
save limitation by alleging saveral payments 
but none of these payments appeared in the 
bandwriting of the judgment-debtor and 
the learned Munsif held that these pay- 
ments did not save limitation. The decree- 
holder then filed an amended petition by 
which he sought to amend his original peti- 
tion by inserting therein that the judgment- 
debtor had made another payment of Rs. 14 
within three years ofthe date upon which 
the first application was finally disposed of. 
It was said that this payment was recorded 
in the handwriting of the judgment-debtor 
or at least that a statement of the fact of 
payment was signed by him. Both the 
Courts below have held that this payment 
saves limitation and have dismissed the 
judgment-debtor's objection. It has been 
argued before me by the learned Advo- 
cate for the appellant that it was not open 
to the Court to consider this payment hav- 
ing regard to the provisions of O. XXI, 
T. 2, suber, (3), That sub-rule provides that: 

‘A payment or adjustment which has not been 
certified or recorded as aforesaid shall not be recog- 
nized by any Court executing the decree”, 

This payment had nct been certified and 
the question arises whether or not it can be 
taken to save limitation. It has now been 
held by all the Courts that an uncertified 
payment cannot be considered. It has how- 
ever been held that a decree-holder can 
certify an alleged payment after he has 
made an application for execution so as to 
be able to prove that payment in the exe- 
cution proceedings, but in Joti Prasad v. 
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Srichand, (1) a Fall Bench held that he 
could not certify an alleged payment after 
any objection had been taken either by an 
officer of the Court before the issue of notice 
or by the judgmentedebtor when he ape 
pears to contest the application for exe- 
cution. It appears tome that the present 
case comes entirely within the Allahabad 
Full Bench case and I must follow it. Here 
payment was relied upon and it was not 
even put forward until the judgment-bebtor 
had objected that the application was 
outof time and it was then toolateto certify 
payment in order that the payment could 
be used to save limitation. This point 
appears to have been overlooked by both 
the Courts below and is not dealt with by 
them, In my view, this payment as it had 
not been certified as required by law could 
not be regarded by the Courts as saving 
limitation and accordingly the judgment- 
debtor’s objection should have been allowed 
and the decree holder's application dis- 
missed. The result therefore is that I allow 
this appeal, set aside the orders of the 
Courts below and allow the judgment- 
debtor's objection and dismiss the applica- 
tion for execution. The appellant must 
have his costs of this appeal and the costs 
in the Courts below. 

D. Appeal allowed. 

(1) A IR 1928 All. 629; 112 Ind, Oas, 73; 51 A237 
26 A LJ 966 (F B}. 


LAHORE HIGH COURT 
Criminal Revision No. 118 of 1939 
June 12, 1939 
Young, O. J. AND SALE, J. 
FAZAL—PETITIONER 
versus 
EMPEROR—Oppostts Party 
Criminal Procedure Code (Act V of 1898), ss. 347, 
288 — Magistrate deciding to commit under s. 347— 
Proceedings de novo, if must be commenced—Statement 
recorded by Magistrate in presence of accused before 
commitment, whether can be treated as substantive 
evidence under s. 288. at 
There is nothing in s. 347, Criminal P. O., to sug- 
gest that where a Magistrate decides to commit under 
that section he should be required to commence pro- 
ceedings de novo under Ohap. XVIII, What is 
necessary is that as soon as a Magistrate acting under 


-s, 347 has made up his mind to commit, he should 


be careful not to prejudice the accused by depriving 
him of the opportunities provided by s. 208 and 
s. 212 of offering defence evidence; and always pro-- 
vided that the requirements of ss.208, 211 and 212, 
as well asthe formalities required by s. 213, are. 
carefully observed, there is no reason why a Magis- 
trate should be required to take proceedings de novo 
under Chap. XVIII. In such a case any statement 
recorded by the Magistrate in the presenceof the 
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‘accused:prior to the commitment would be the evi- 
-dence of a witness duly recorded under Ohap. XVIII, 
and may therefore be transferred and treated as 
substantive evidence under s, 288 in the trial before 
the Sessions Court. Where the accused is duly in- 
‘formed thatthe Magistrate has decided to commit 
him to the Sessions and is given every opportunity to 
produce his defence both before and after his decision 
there can be no prejudice to the accused by the trans- 
‘fer of the statements in question, 90 Ind. Cas, 537 
(8), relied on. [p. 763, col. 2; p. 764, col. 1) 


Or. R. reported by the Sessions Judge, 


Hoshiarpur, dated January 18, 1939. 
Order of Reference ° 


Din Mohammad, J —This casé has been 


reported by the Sessions Judge, Hoshiarpur, 
in the following circumstances! One Fazal 
was sent up to undergo his trial under s. 304, 
I. P. O. in the Court of a Magistrate, First 
‘Class with enhanced powers under s. 30, 
Oriminal P,O. On October 20; 1938, tke 
Magistrate started the trial’ of the case as 
a ‘warrant casé under Ohap. XXI, Oriminal 


P. O., and on the same date after recording, 


partial evidence he even framed a charge 
against the accused under s.304, Part. 2. 
I. P.O. Action under s. 256, Criminal P,O; 
was then taken and the case was adjourned 
to the following day for further proceedings, 
“On that date, one prosecution witness was 
cross-examined and the cross-examination of 
the remaining witnesses was given up by 
‘Counsel for the defence. On that date, the 
Magistrate recorded an order that in hig 
opinion there was a prima facie case under 
‘8,302, T.P. O., and that he would amend 
the charge after the whole prosecution 
evidence was recorded and commit the 
accused for trial to the Court of Session. On 
November 3, and again on November 17, 
the remaining prosecution evidence was 
‘recorded and the case was adjourned to 
‘November 19, for farther proceedings. On 
that date, he framed a charge against the 
accused under s. 302, I. P.O., and com» 
mitted the cage to the Gourt of Session. 
‘The trial of the accused began on Jan- 
‘uary 12,. 1939, and inasmuch as certain 
prosecution witnesses -resiled from the 
statements made by them previously in the 
Court of the Magistrate, a question arose 
whether those statements could be treated 
as evidence in the case under s 288, Ori- 
minal. P.O. Counsel for the accusei urged 


that inasmuch as no regular proceedings. 


had been recorded under Chap. XVIII, 
‘Oriminal P. C.,*which is ‘a condition pre- 
cedent under s, 288, those statements could 
not be treated as: evidence at the trial. 
“This ‘proposition: was however resisted by 
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Counsel for the Orown. The Sessions 
Judge after completely recording the proe 
secution as well as the defence evitlence, 
stayed further proceedings and on ‘the 
following day recorded an order as stated 
above recommending that theecommitment 
being illegal it should be quashed. There 
is unfortunately no authority of this Court 
dealing with the matter and the decisions 
of the other High Courts in India are con- 
fiicting. In Nagendra Nath v. Emperor (1), 
Lakshminarayana v. Suryanarayana (2), 
Damovaram v. Emperor (3!, Emperor v. 
Channjng Arnold, 17 Ind. Cas. 813 (4) and 
In re Chinnavan, 23 Ind. Cas, 734 (5), it 
islaid down that. unless the prcvisions of 
law are fully observed and the commitment 
proceedings are regularly taken under 
Ohap. KVIJI, the order of commitment is 
bad. Abdul Gani v. Emperor (6; and K. R. 
Bhet v. Emperor (7) however lay down to 
the contrary. Nagendra Nath v. Emperor 
(1), is; later than. Abdul Gani v, Emperor 
(6). | 


. The question involved in this case is 
imiportant and it is likely to arise very 
frequently. Section 347, Criminal P. O., 
says that if in any enquiry before a Magis- 
trate, or in any trial before a Magistrate 
before signing judgment, it appears to him 
af any stage of the proceedings that the 
case is one which ought to be tried by the 
Court of Session or High Court, he shall 
commit the accused under the provisions 
hereinbefore contained, Prior to 1923 the 
words “he shall stop further proceedings 
and” existed before the word “commit” but 
they were deleted by the Criminal Law 
Amendment Act, 1923. Oonstrued literally, 
it would be obligatory upon a Magistrate 
to follow the’ procedure as laid down in 
Chap. XVIII and it is obvious that that 
procedure is different from the procedure: 
to be followed in the trial of warrant cas>s, 
Under Chap. XVIII, an accused person can 


(1) A I R 1932 Oal. 683; 139 Ind. Cas, 470; 33 Or. L J 
ae PH O W N 926; (1932) Or, Cas. 636; Ind. Rul, (1933) 

al. 628, 

(2) A I R 1832? Mad. 502; (1932) M W N 634: 63 M L 
J 101; (1932) Or, Oas. 506; Ind. .Rul, (1932) Mad. 667; 
36 L W 390; 33 Or LJ 765. 

(3) 52 M 995; 121 Ind, Oas. 618; A IR 1929 Mad. 862; 
31 Or, L J 273; 57 M L J 555; 30 L W 646; (1929) MW 


-N 894; Ind. Rul. (1930) Mad. 209, 


ae 17 Ind. Cas, 813; 6L, B R 129; 13 Or. L J 877 

(F B). 

Gas Ind. Cas, 734; AIR 1914 Mad. 643; 15 Cr. L 
66 


(8) 53 C 181; 90 Ind. Cas, 537; A I R 1926 Cal, 235; 26 
Cr. L J 1577; 42 OL J 205, 

{7)A IR 1931 Bom. 517; 134 Ind. Cas, 1230; 33 Or. L 
J 68; 33 Bom,-L R 1192; Ind. Rul, (1539) Bom. 14; ` 
(1931) Cr. Oas, 919, 
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«ffer defence at two stages, 7. e., under 
. 203 (1) as of right and unders, 212 at 
he discretion of the Magistrate: while in 
he trial of a warrant case he can only 
fer defence after a charge has been framed 
and at no other stage. If the trial of an 
xccused person therefore starts under 
Jhap. XXI, and is at a later stage convert- 
d into a trial under Chap. XVIII, he is 
«pparently prejudiced and this circume 
tace has prevailed with those learned 
Nudges who have held that a commitment 
n such circumstances is bad. Farther, in 
s. 288, Oriminal P. O„ the words “duly 
eccrded in the presence of the accused 
inder Chap. XVIL” were for the first time 
added by the Criminal Law Amend- 
ment Act, 1923 and cannot. te lightly 
gnored, I am personally inclined therefore 
o the view that if a Magistrate acts under 
4,347, Criminal P.O., he should start pro- 
seedings de nove under Chap. XVIII, others 
wise the commitment will be bad, But as 
he point is important and there is a con- 
lict cf authority, I refer the case to the 
Jon’ble the Ohief Justice for such action 
«s he deems necessary. 

Mr. Mohammad Monir, Assistant to Advo- 
‘ate-General, for the Crown. 


Order of the Division Bench. 


Sale, J.— This is a reference by a learned 
Fudge of this Court sitting in Single Bench 
a a matter reported on the criminal revi- 
tion side by the Sessions Judge of Hoshiar- 
wr relating to a Sessions trial at present 
vending before him, The material facts 
«ave been set forth in the order of reference 
mnd need not be recapitulated here in detail. 
3riefly stated, the trial of the accused 
«tarted before the Additional District Magis- 
rate, Hoshiarpur as a warrant case under 
=. 304, Part 14, ILP.0. After the charge 
ad been framed under s 304, Part II, the 
\dditional District Magistrate changed his 
nind and committed the accused to stand 
mistrial before the Sessions Court as he 
was entitled to do under the provisions of 
i 347, Oriminal P, O. It is not suggested 
hat the action of the Magistrate from the 
Joint at which he decided. to commit the 
\ecused was not in accordance with the 
orocedure laid down under Ohap. XVIII, 
Jriminal P. O., which deals with the enquiry 
-reliminary to commitment, in so far as 
t was applicable. In the course of the 
Jessions trial the Sessions Judge, at the 
nstance of the prosecution, directed the 
Tansfer of the statements of certain pro- 
gcutiorn witnesses recorded by the Magis» 
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trate to the Sessions record as substan" 
tive evidence under e. 2 8, Oriminal P. O. 
At the time of final arguments before the 
Sessions Judge it was urged, on behalf of 
the defence, that as the intitial proceedings 
had taken place under Chap. XXI, Oriminal 
P. O., governing the trial of warrant cases, 
and not under Ohap. XVIII, which deals 
with the enquiry preliminary to commit: 
ment, the statements could not be s9 trans- 
ferred; and the Sessions Judge held that 
the accesed would be materially prejudiced 
if the statements of these two witnesses 
were allowed as substantive evidence and 
referred the case to the High Oonrt with 
the suggestion that the commitment be 
quashed. 

In referring the case to us the learned 
Single Judge has expressed the view that 
where a Magistrate acts under s. 347, Orimi- 
nal P. O.„ he should start proceedings de 
novo under Chap, XVIII, Criminal P. O. 
and that otherwise the commitment would 
be bad. There appear to be three prints 
for our decision in this case: (1) Whether 
the accused would be prejudiced in this case 
by the transfer of certain statements under 
s. 288, Criminal P. C., if used as substans 
tive evidence against him? (2) Whether 
the commitment should be quashed ? (3) 
Whether as a rale of practice, a Magistrate 
who acting under s. 347, Oriminal P. O. 
decides to commit an accused to the Sessions 
Court, should start proceedings de novo 
under Chap, XVIII, Criminal P. 0.? h 

It will be convenient first to deal with point 
No. 3. No authority of this Court has been 
cited before us by the learned Assistant 
Advocate-General. There is nothing in 
s. 347, Oriminal P. O., to suggest that where 
a Magistrate decides to commit under that 
section he should be required to commence 
proceedings de novo under Ohap. XVIII. 
To lay down any general rule, as is suggest+ 
ed by the learned referring Judge, that a 
Magistrate, if he decides to commit under 
s. 347, Criminal P. O., should invariably 
commence proceedings de novo under 
Chap. XVIII would, in our opinion, lead to 
intolerable delays in the trial of criminal 
cases without any compensating advantage 
to the accused or to the prosecuticn. What 
is neceséary is that as soon as a Magistrate 
acting under s. 347 has made up his mind to 
commit, he should be careful not to pre- 
judice the accused by depriving himof the 
opportunities provided by s. 203 and s. 212, 
Criminal P. O.,of offering defence evidence; 
and always provided that the requirements 
of ss. 208, 211 and 212, Criminal P. O., as 
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well as the formalities required by s. 213, 
Criminal] P. O., are carefully observed, there 
is no reason why a Magistrate should be 
required to take proceedings de novo under 
Chap. XVIII, Criminal P.O. Turning now 
to the second question regarding the ap- 
plicability in these circumstances of s. 288, 
Criminal P. O.. the section lays down that 
“the evidence of a witness duly recorded in the pre- 
sence of the accused under Chap. XVIII may in the 
discretion of the presiding Judge, if such witness is 
produced and examined, be treated as evidence in the 
cage for all purposes subject to the provisions of the 
Evi. Act, 1872,” 

In this connection we find ourselves in 
complete agreement with the observation of 
their Lordshipsin Abdul Gani v. Emperor (6) 
which exactly covers the point now in issue. 
A suggestion has been made that because 
this section specifically mentions Obap. 
XVII, it should follow that the statement 
of a witness recorded under Chap. XXI-cane 
not be so transferred. In our opinion, how- 
ever, the mere mention of Chap. XVIII does 
not imply thatthe provisions of Chap. XVII 
must, in order.to attract the provisions of 
s. 288, Oriminal P. O., have been followed in 
their entirety. Ohapter XVIII! relates to the 
enquiry preliminary to commitment, and 
provided the necessary preliminaries prior 
to commitment as detailed above have been 
taken by the Magistrate who decides to 
commit under s. 347, Criminal P, O., we are 
of opinion that the evidence must be regarde 
ed as duly recorded in the presence of the 
accused in the “enquiry prior to commite 
ment” that is under Obap. XVIII. In other 
words, we are of opinion that provided a 
Magistrate, in acting under s, 347, Oriminal 
P. O., commits the accused subject to the 
safeguards relating to the rights of the ace 
cused discussed above, any statement re» 
corded by the Magistrate in the presence of 
the accueed prior to the commitment would 
be the evidence of a witness duly recorded 
under Chap, XVIII, and may therefore be 
transferred and treated as substantive evi- 
dence in the trial before the Sessions Court. 
As regards the question of prejudice in the 
present case, we are satisfied that there 
could be no prejudice to the accused by the 

transfer of the statements in question. The ac» 
cused was duly informed that the Magistrate 
had decided to commit him to the Sessions and 
was given every opportunity to produce his 
defence both before and after this decision, 
The witnesses were re-called, offered for 
croes examination and the only defence wite 
ness named by the accused appears to have 
been examined by the Magistrate. In these 
circumstances there can be no question of 
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prejudice. With these observations we re 
turn the records to the Sessions Judge, witl 
the order that we decline to qu&sh, th 
commitment proceedings snd that? th 
proceedings s> far taken must stand: anc 
we direct the Sessions Judge to proceec 
wit the trial of the case in accordance with 
aw, 
8. Order accordingly. 





NAGPUR HIGH COURT 
Orimina] Revision No. 413 of 1939 
February 5, 1910 
GRUER, J. 
EMPEROR—APPLICANT 

| versus 
GOVIND PRASAD AND OTHRRS-—NON- 


APPLIOANTS—ACOUSED. 

C. P. Gambling Act (III of 1867), as. 3, 4—Posst- 
bility that servant was conducting betting in master’s 
shop without knowledge of master—No rebuttal of 
this by prosecution—Master beyond range of shop ar 
time of betting—Master must be given benefit of 
doubt —Pan-stall very small—Area where customers 
usually stand comes within “ common gaming house’ 
when place is so used—Criminal trial—Search war- 
rant—Description of place adequate to identify it— 
Omission of boundaries, tf material. 

Although itis quite possible that the master knew 
all about the betting which was being conducted by 
his servant while managing his master’s pan-stall, 
still the other possibility is there, that the servant 
was doing so without his mastsr’s knowledge, and 
where the prosecution has not rebutted that possi- 
bility and the master at the time of the betting was 
beyond the range of the pan-stall and its immediate. 
surroundings which could be designated a common. 
gaming house and there is also notbing definite to: 
prove his knowledge which is an essential element 
of s. 3, he must be given the benefit of the doubt 
and acquitted. . 

- When the pan-stall is a small structure and cus- 
tomers never actually enter it as there is no room for 
them, but they stand in front of it, the area in 
which customers usually stand should be included 
in the definition of ‘common gamiug house’ when the 
place is so used. 20 Ind. Oss. 609(1), referred to. 

If the description in the search warrant is other- 
wise adequate to identify the place without 
ambiguity it is immaterial that the boundaries are 
not given. Crown v. Prahlad (3), distinguished. 

Reference for revision of the order of the 
of the Court of the Magistrate, First Olass, 


Nagpur, dated July 31, 1939. 


Order.—This order will dispose also of 
Criminal Revision No. 414 of 1939. 

The Sessions Judge, Nagpur, refers these 
cases under the O. Ps Gambling Act recom- 
mending that the conviction of one of the 
six non-applicants, Govind Prasad, under 
ss. 3and 4 of the Gambling Act be set 
aside, that the conviction of David under 
each of these two sections be maintained as 
also the convictions of and the fines imposed 


I | . 
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m the other non-applicants. It was pointed 
wut thaf the money found on the persons of 
he non-applicants should not have been 
orfeited. $ 

I accept the reference about Govind 
Prasad. As pdinted out by the learned Ses» 
sions Judge although it is quite possible 
hat he knew all about the betting which 
wag being conducted by David while manage 
ng his (Govind Prasad's) pan-stall still the 
ther possibility is there that David was 
doing so without his master’s knowledge, 
and the presecution has not rebutted that 
possibility. Govind Prasad at the time of 
she betting wasin the house next door and 


so beyond the range of the pansstall and > 


ita immediate surroundings which could be 
designated a common gaming house, There 
8 also nothing definite to prove his know- 
edge which is an essential element of s. 3. 
Ge must therefore be given the benefit of 
she doubt and acquitted. 

The written argument submitted by the 
ther noneapplicants who appear in person 
ies to make out that none of them was 
found in tke pan-stall atthe time when 
bettiug was going on and so they were not 
found present in the common gaming house. 
As the learned Sessions Judge points out, 
the pan-stall is a structure only 8 feet long 
by 4 or 5 feet broad, and customers never 
actually enter it as there isno room for 
them, but they stand in front of it: therefore 
the areain which customers usually stand 
should be included in the definition of 
‘common gaming house’ when the place is so 
used. I do not agree that Emperor v. Faitoo 
Muhammad Sher Muhammad (1) is not ap- 
plicable to the present case. If the princi» 
plein Emperor v. Ismail Hirji (2) is as stated 
by the Sessions Judge in para. 7 of his 
order of reference then it is also applicable 
to the present case but I have been unable 
to trace that case as the reference is wrong. 

The other point now raised is that the 
search warrant does not contain a descrip- 
tion of the boundaries of the shop to be 
searched and is therefore ineffective ; Crown 
v. Prahlad (3). This is not one of the 
reasons given in ground No.9 of the revision 
application why the search was illegal. I 
have distinguished Crown v. Prahlad (3) 
in a recent case, Oriminal Revision No. 455 
of 1939 and held that* if the description in 
the warrant is otherwise adequate to identify 

(1) 37 B 651; 20 Ind. Cas. 609; 15 Bom. LR 689; 14 
Or, LJ 449, $ 

(2) 54 B 146; 124 Ind. Oas. 106; 31 Bom. L R 1349; 
A IR 1930 Bom. 49; Ind. Rul, (1930) Bom. 234; 31 Or, 
L J 633; (1930) Or. Oas. 113, 

(8) (1939) N L J 357. 
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the place without ambiguity it is immaterial 
that the boundaries are not given, I see 
no other reason for setting aside the convic» 
tions of the other non-applicants. On the 
strength of the authorities quoted by the 
Sessions Judge in para. 3 of his order of 
reference the monies found on the persons 
of David (Re. 0-3-0), Laxman Swami 
(Re. 0-1-0) and Sk. Hussain (Rs. 2-1-9) will 
be returned. The Sessions Judge has made 
a mistake in saying that Rs. 4-1-3 were 
recovered from Narayan Swami. That 
amount in the seizure memo, (Exhibit P-6) 
does not refer to him but is the total of the 
other amounts. 

It has already been stated that the convice 
tions of Govind Prasad should be set aside, 
His fines, if paid should be refunded. The 
convictions and sentences of the others are 
confirmed, 

D, Conviction set aside. 


LAHORE HIGH COURT 
Oriminal Revision No. 1638 of 1938 
- May 9, 1939 
Tex OHAND AND Backer, Jd. 
EMPEROR—PRrosecutTor 
versus 
CHANAN SINGH—Responpent, 

Penal Code (Act XLV of 1880), s. 64—Sentences 
of imprisonment in default of payment of fines 
awarded in separate} trials cannot be made to run 
concurrently. 

The various sentences of imprisonment in default 
of payment of fines awarded in separate trials cannot 
be made to run concurrently. 


Or. R, case reported by the Sessions Judge, 
Ferozepore, with his No. 1031«J of 1938, 


Order of Reference 


Abdul Rashid, J.—The question for 
determination in this criminal revision ig, 
whether sentences of imprisonment in de- 
fault of payment of fines awarded in sepa 
rate trials can be made to run concurrently. 
No authority on the question involved in 
this case has been cited at the Bar; Emperor 
v. Abidullah (1) and Emperor v. Subrao 
Sesharao (2) deal with fines inflicted for 
various offences in the same trial and not 
with fines inflicted for different offences in 
separate trials, The question is one of great 
importance, and I therefore, subject to the 
orders of the learned Chief Justice, refer it 
to a Division Bench for decision. 


(D 18 Or, L 5536; 15 Tnd. Oas, 808; 589 L R 
( l 


(2) 27 Or. L J 111; 91 Ind, Uas, 543; A I R 1926 Bom. 
62; 27 Bom, L R 1351. z 
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Mr. Muhammad Monir, Assistant to Ad- 
vocate-General], for the Crown. 


Order of Division Bench 
Blacker, J.—In this case Chanan Singh 
was convicted in four separate trials and 
on three charges in each trial, that is to 
say on 12 separate charges and he was 
punished as follows: 


Trial Oh Imprison- Fi Imprigon- 
ria arge ine ment in 
ment default, 

1 (i) 6 months Rs, 40-0-0 2 months. 

(ii) 3 years Rs. 430-0.0 1 year. 

(iii) 1 year s. 100-0-0 4 months 

2 (i) 14 years Rs, 199-0-0 8 months 

(24) 6 months Rs, 33-0-0 2 months 

(tii) 2 months Rs, 7-0-0 1 month. 

3 (i)  lyear Rs. 87-0-0 4 months, 
(ii) 4 months Rs. 17-0-0 1 month. 

(iii) 1} years Rs. 1864-0-0 6 months. 

4 ti) 6 months Rs. 35-0-0 2 months. 
KS) 4 months Rs. 22-8.0 1 month. 

liii} 6 months Rs. 48-0-0 3 months. 


The learned Magistrate directed that all 
the substantive sentences of imprisonment 
should be`concurrent, but left the sentences 
of imprisonment in default of payment of 
fine to be consecutive. The net result of 
this would be that the prisoner would have 
to serve three years substantively and 46 
months in all in default of payment of fine. 
The learned Sessions Judge dismissed his 
appeals, but ordered the sentences of ime 
prisonment in default of payment of fine to 
be concurrent with each other in all the 
cases as he thought that the aggregate of 
the terms of imprisonment in default of 
payment of fine was excessive. Objection 
was taken to this on behalf of the Crown 
by the learned Public Prosecutor who relied 
upon three judgments reported in Emperor 
v. Abidallah (1), Emperor v.. Subrao 
Sesharao(2) and Emperor v. Ghulam Ahmed 
(3) In all these judgments, it was held 
that it was illegal to make sentences of 
imprisonment in default of payment of fine 
concurrent with edch other or with a sub» 
stantive term of imprisonment. ~ 

The learned Assistant to the Advocate- 
General appearing before us has contested 
this position, and has argued that there is 
nothing in the language of s. 397, Oriminal 
P. O., or of s. 32 of the same Oode to con- 
tradict the view that a sentence of impri- 
sonment in default of fine is a sentence of 
imprisonment within the meaning of those 
sections. This argument might have some 
force were it-not for the existence of s, 64, 
I. P.O., in which it is clearly laid down 


(3) A IR 1929 Bind 179; 118 Ind, Cas, 224; 30 Or. L 
J 907; Ind. Rul. (1929) Sind 192, ` a 
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that any sentence of imprisonment in de 

fault of fine has to be in excess of any othe 

sentence of imprisonment to which th 

prisoner may have been sentenced. Learner 
Counsel attempted to argue that this shouk 

be read as referring to one particular offence 
only. But the language of para. 2 of th 

section puts this view out of Court. Ever 

in a case where there has only been a fine 
the section directs that the imprisonmen: 

in default of that fine shall bein excess o; 
any other imprisonment to which the offen: 
der may have been sentenced. - These word: 
necessarily imply that different convictions 
are contemplated. I therefore find mysels 
constrained to follow the view heldin the 
three rulings to which reference has been 
made above and to hold that the learned 
Sessions Judge had no power in law tc 
make the various sentences of imprison: 

ment in default of payment of fine concur- 
rent with each other. That being so, I 
would meet the case by accepting his al 
ternative recommendation, namely that the 
fines and with them the sentences of im: 
prisonment in default be remitted altoge: 
ther in the last three cases, and that they 
only stand in the first case in which Ohanan 
Singh was fined Rs. 40, Rs, 430 and Rs, 100s 
and ordered to undergo two months, one 
year's and 4 months’ rigorous imprisonment 
in default. These three terms will of course 
have to be consecutive making a total of 
15 months’ rigorous imprisonment which 
Chanan Singh will have to serve in default 
of payment of fine. 


Tek Chand, J.—I agree. 
S. Order accordingly. 


NAGPUR HIGH COURT 
Second Appeal No. 494 of 1937 
September 21, 1939 
GRILLE, J. 
SAKHARAM AND ANOTAER— 
PLAINTIFFS —APPELLANTS 
versus 
DARYAOSINGH—DEFENDANT— 
RESPONDENT 

Transfer of Property Act (IV of 1882), 53-A, 55 
—Surrender of holding by tenant under s. C. P. 
Tenancy Act (I of 1920), if transfer—S. as A, whe- 
ther applies to such surrehder—Tenant surrendering 
holding under s. 89, C. P. Tenancy Act by unregistered 
deed for consideration — Landlord entering into 
possession —Suit by tenant for possession—Poszession 
should be given conditional upon refund of considera- 
tion under a. 55, 

A surrender by a tenant under s. 89, 0. P. Tenancy 
Act is nota transfer and as there is no question of 


ne 


title passing between the parties, s. 53-A of the 
T.P. Act, dealing with the doctrine of part perfor 
mance tan have no application at all, apart from 
the question that no surrender can be valid unless it 
has been effected by a registered document. The 
avoidance of the necessity of a registered document, 
which s. 53-A of the T. P, Act, allows in certain 
circumstances, is of no avail to the landlord where 
he has entered into possession of the holding under 
unregistered surrender deed. If the tenant who 
has received consideration for the surrender brings 
a suit against his landlord for possession of the 
holding surrendered under unregistered deed, the 
rights and equities of the parties are to be determined 
by consideration laid down ins, 55 of the T P.Act, 
and it is only equitable that the restoration of the 
holding to the tenant should ba made conditional on 
a refundof the consideration. 189 Ind, Oas,111 (1) 
and Hindusingh v. Khetsingh (2), relied on. 


S, A. from the appellate decree of the 
Court of the District Judge, Nimar. dated 
April 28, 1937. 


Mr. R. S. Dabir, for the Appellant. 
.Mr. K. B. Tare, for the Respondent. 


Judgment, —The plaintif Sakharam, 
who is the appellant before me, brought 
a suit for declaration of title and posses- 
sion of an occupancy field against the 
malguzar of his village. Joined with the 
plaintiff was one Himmat who claimed 
to be a sub-tenant. The plaintifi’s story 
“was that he had been wrongfully dis- 
possessed by the malguzar. The malguzar 
claimed that Sakharam had surrendered the 
field to him and had been paid Ks, 300 in 
consideration for the surrender, He held a 
surrender deed although it was unregister- 
ed, but said that the lack of registration was 
not due to any fault of his. He claimed to 
have entered into possession before the date 
on which the plaintiff averred he was ejected 
_and he had successfully resisted proceedings 
under s. 145 of the Criminal P. O. .The 
plaintiff alleged that there had been pre- 
parations for 4 surrender but that the sur- 
render was conditional on a compromise 
being reached in à crimina] case in which 
one Dewa was concerned, The compromise 
was not reached and consequently the agree- 
ment to surrender fell through. The plains 
tiff denied that he had received the money 
although the persons attesting the unre- 
gistered deed of surrender stated that tha 
money had been paid in their presence, 
The trial Court decreed the plaintift’s claim, 
finding that the consideration stated in the 
surrender deed was not paid and that pose 
session was not delivered under this deed 
either. It also found that the surrender 
deed was executed: as part of the com- 
promise inthe criminal case against Dewa 
and that the compromise fell through and 
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that the malguzar forcibly dispossessed the 
plaintiff, It also held that the doctrine of 
part performance on which the defendant 
relied, in view of the fact that the surrender 
deed was unregistered, had: no applica- 
tion. The lower Appellate Court came to. 
an opposite finding on every one of these 
points, Itfcund that the consideration of 
Rs, 300 was paid, that possession was de- 
livered, that the surrender had nothing 
whatever to do with the criminal case against 
Dews,.that the defendant did not forcibly 
dispossess the plaintiff and that the doctrine 
of part performance applied. 

Now the majority of these findings are 
findings of fact and cannot be disturbed in 
second appeal. But the plaintiff-appellant 
-Himmat need not now be considered in 
this case) contests the finding in the lower 
Appellate Court that the doctrine of part 
performance applied. What nas been stated 
by the two Courts below on this qnestion 
can be put very briefly. The trial Court 
stated 

“There is no part performance in the case as the 
defendant has not paid the consideration and he 
was not put in possession. I hold that the doc- 


trine of part performance does not apply to this 
case. 

The lower Appellate Court states. 

“The doctrine of part performance applies to the 
facts of the present case. Itis, however, contended 
by the learned Counsel for the respondents that 
that doctrine did not apply because a surrender 
was not a transfer. No authority was pointed out 
for this proposition. A surrender is a sort of a 
Tetransfer of tenancy rights to the landlord.” 

Now, 8.59 of the Ten. Act lays down in 
specific terms that no surrender of a holding 
by atenant shall be valid unless effected 
by a registered document. This clear state- 
ment of the law cannot be avoided, either 
by any sgreement between the landlord and 
tenant to effect a surrender in any other 
way or by any other means whatever: 
Kashiprasad v. Bed Prasad (1). It is also 
conceded by the learned Counsel for tne 
respondent that there have been decisions 
which lay down that a surrender is not a 
transfer a view in which the lower Appel- 
It is contended 
however, that we are not dealing with any 
case arising out of the Ten, Act but are 
merely concerned with s. 53-A of the T. P. 
Act which amended the Act so as to pro- 
vide for the application of the doctrine of 
part performance. I cannot accept the pro» 
position that we are not concerned with 
the Ten. Act. Section 89 (2).of that act is 
the whole basis uf the case, and the plain- 


(1) (1939) Nag. L J 216;,189 Ind, Cas, 1H; AIR. 
1940 Nag. 113,18R N18 — : 
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tiffs contention is that he has not surren- 
dered the land, Now, in Hindusingh v. 
Khetsingh (2), Bose, J. has held that there 
is no transfer of title by a surrendering 
tenant to his landlord and as a member of 
the Divisiongl Bench in Kashi Prasad v, 
Bed Prasad (1), he also pointed out that a 
surrender remains a surrender though it 
may be for consideration and though it may 
be called a sale, and referred to a current 
commentary on the Ten, Act in which 
rulings to that effect would be found. It is 
clear therefore, and indeed it is not serious- 
ly disputed, that a surrender by a tenant 
under s, ¢9 of the Ten. Act is not a trans» 
fer. Now, as a surrender is not a transfer 
and as there is no question of title passing 
between the parties, s. 53-A of the T. P. 
Act dealing with the doctrine of part per- 
formance can have no application at all, 
apart from the question that no surrender 
can be valid unless it has been effected by 
a registered document. The avoidance of 
the necessity of a registered document, 
which s. 53-A of the T. P. Act allows in 
certain circumstances, is of no avail to the 
defendant here. Whatever may have taken 
place between the parties, there was in fact 
no surrender which the law could recog- 
nise. 

There remains then the question of the 
refund of s. 300. The defendant did plead 
in his written statement, para. 11, that the 
plajntiff's claim was not tenable in view of 
the part performance of the transaction of 
the surrender, and tkat at any rate the plaine 
-tiff could not be entitled to any decree for 
“possession unless the consideration of Rs. 300 
was refunded. The lower Appellate Court 
has found that the plaintiff has failed to 
-establish that he did not receive Rs. 300. 
‘The unregistered surrender deed contains 
‘statements by the attesting witnesses that 
“the money was paid in their presence and 
indeed a point which the lower Appellate 
-Court has not noticed nor did the trial Court 
‘the plaintiff Sakharam himself stated in the 
witness-box that the clause in the document 


to the effect that he had received Rs. 300° 


was correct. It is contended on behalf of 
the respondent that he is entitled to a ree 
fund of this amount and the learned Ooun- 
-sgel for tte plaintifi-appellant accepts the 
-contention that he may have to refund this 
sum. Before gs. 53-A of the T. P. Act came 
- into existence, the rights and equities of the 
Parties were determined by considerations 
laid down in 6.55 of the T. P. Act where 
-adjustements on failure to perfect a title 
(2){1938) Nag, L J 123. . 
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became necessary. In view of the plaintiff's 
admission in the witnesssbox it is only 
equitable that the principles enuncifted in 
that section should be applied and that*the 
restoration of the holding to the plaintiff 
should be made conditional on. a refund of 
Rs. 300. 

The decree of the lower Appellate Court 
is set aside and a decree will be passed ree 
storing the plaintiff to his holding on the 
Condition that a sum of Rs, 300 is paid be- 
fore March 31, 1940. The respondent will 
remain in possession until the close of the 
agricultural year. Oosts on the defendant 
throughout. The plaintif may deduct the 
costs from the amount he has to deposit. | 


8. Appeal partly allowed. 





PATNA HIGH COURT 
Oriminal Miscellaneous Oase No. 64 of 1940 
August 27, 1940 
AGARWALA, J. 
TEJNARAYAN LAL —PETITIONER 


versus 
EMPEROR—Oppositz Party 

Criminal Procedure Code (Act V of 1898), s.195~— 
Complaint under— Proceedings, how inttiated. 

A boy of 14 sent a telegram to the Sub-Divi- 
sional Officer alleging that his father’s life was in 
danger and requesting the Sub-Divisional Officer 
to hasten to the rescue with military forces. The 
Sub-Divisional Officer sent this telegram to the 
Police for inquiry. The Police reported that the 
information contained in it was false : 

Held, that if it was proposed to prosecute the boy 
in respect of the false information in the telegram 
to the Sub-Divisional Officer, it was necessary, under 
s. 195 (1) (a) of the Criminal P. O., that the pro- 
ceedings should. have been initiated on the complaint 
of the Sub-Divisional Officer or some officer to whom 
he is subordinate, In the absence of such a complaint 
the proceedings were invalid ab initio. 


Mr. Hareshwar Prasad Sinha, for the 
Petitioner. 

The Assistant Govt. Advocate, for the 
Orown. | 

Judgment.—The petitioner, a boy aged 
14, has been summoned to answer a charge 
of an alleged offence under s. 182 of the 
I. P. O. The false information which the peti- 
tioner is alleged to have given to a public 
officer was, contained in-a telegram sent 
to the Sub-Divisional Officer alleging that 
the petitioner's father’s life was in danger 
and requesting the Sub-Vivisional Officer 
to hasten to the rescue with military 
forces. The Sub-Divisional Officer sent this 
telegram to the Police for inquiry. The 
Police have reported that the information 
contained in it was false. In this state of 


woh 


affairs, if it was proposed to prosecute the 
petitioper in respect of the false informa 
tion in the telegram to the Sub-Divisional 
Offiter, it was necessary, under s. 195 (1) 
(a) of the Oriminal P, O. that the proceed- 
ings should have been initiated on the 
complaint of the Sub-Divisional Officer or 
some officer to whom he is subordinate. 
There is no complaint by the Sub-Divisional 
Officer or his superior officer in the present 
case. The proceedings are therefore in- 
valid ab initio. 

| It will be open to the learned Sub-Divi- 
sional Officer to consider whether he should 
now make a complaint under s, 195. But 
in considering this matter the Sub-Divi- 
sional Officer willno doubt bearin mind 
that the telegram was actually sent by the 
petitioner's uncle and also bear in mind 
the age of the petitioner. 

D. Order accordingly. 


LAHORE HIGH COURT 
Full Bench 
Letters Patent Appeal No. 84 of 1939 
June 7, 1940 
Tax Onano, Monrog AND BEIDE, JJ. 
LABH SINGH—DiranpantT—APPELLANT 
Versus 
HASSU AND OTHERB—PLAINTIFE3— 
RESPON DANTS 

Punjab Tenancy Act (XVI of 1837), as. 59 (31,60 
~~Alienation by widow of occupancy tenancy—Valt- 
dity of—Right of reversioners to get alienation dec- 
lared void independently of question of valid neces- 
stty—Restriction on widow's power of alienation, 
purpose of —Suit to avoid alienation of right of 
occupancy—Starting point of limitation. 

The position of the widow who has succeaded to 
her husband’s occupancy tenancy under s. 59, Punjab 
Ten. Act is notthe same asthat of a widow who 
succeeds, under the personal law, to a life interest to 
his proprietary estate and whose alienations held 

ood for her lifetime whether they have been effected 
te necessity or not, An alienation by sale or mort- 
gage of an occupancy tenancy by a widow is sb- 
solutely forbidden and hence such an alienation is 
void, whether it is made in favour of the landlord 
or a stranger. Hence, the reversionérs of the widow 
have a right to get such an alienation declared to 
be void and not binding on them, independently of 
the question of valid necessity and consideration 
for the alienation, on which the reversioners can 
usually challenge an alienation under custom. The 
mere fact that according to the provisions of s. 60 
a transfer of occupancy rights by a widow falling 
within the ambit of s. 59°(3) would be ‘voidable,’ 
at the instance of the landlord, would not show that 
the transaction would remain valid until it is so 
avoided. Takar Singh v. Lal Singh (2), 9 Ind. Oas. 
339 (7), {8 Ind. Oas, 623 (8), Prem Singh v, Jamit 
Singh (9) and 22 Ind. Oas, 660 (10), relied on, 130 
Ind. Oas. 517 (3), 39 Ind.- Gas, 163 (4) and 155 Ind. 
Oas. 836 (5), Overruled. [p. 7:9, col. 1; p. 770, cols. 
1 


& 2.) 
190—97 & 98 
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The restrictions on the powers of alienation of s 
widow are an incident of her tenure as an occupancy 
tenant and are placed in the interests of the rever- 
sioners and not in the interests of the landlord. 22 
Ind. Oas. [680 (10), relied on. [p. 773, col. 1] 

Obiter.—Section 60, Punjab Ten. Act gives the land 
lord the right to avoid such an alienation and pre- 
sumably he can exercise the right as against the 
alienes as soon asthe alienation takes place. The 
period of limitation would, therefore, run from the 
date of the alienation. Ram Ohand v. Mahomad 
Khan (11) and 34 Ind. Oas. 523 (12), reliedon. (p. 
771, col. 1] 


L. P. A. from the decree of Dalip 
Singh, J., reported in 184 Ind. Cas. 753. 


Messrs. Achhru Ram and , Prem Nath 
Chadha, for the Appellant. 


Mr. Barkat Ali, for the Respondents. 


Judgment of the Full Bench 


Bhide, J.—The material facts of the 
case giving rise to this appeal may be 
shortly stated. An occupancy holding under 
s. 6, Punjab Ten. Act, was held in equal 
shares by four persons viz. Hassu, Ali 
Mohammad, Mst. Zainab Bibi and Mst 
Fatima Bibi, whose relationship to one 
another will be apparent from the following 
pedigree-table: 





UMAR DIN 
|| 
| 
Khuda Baksh Mohammad 
ceases tik Bakhsh 
Allah Ditta—(widow) boy 
Mst, Fatima Ghazi 
_ 
Hassu Ali Mohammad 


(plaintiff No. 1) (plaintiff No, 2) 


| 
Lal Din==(widow) Mst. Zainab Bibi 
(pre-deceased his father) (plaintiff No. 3). 


Mst, Fatima sold her one fourth share in 
the holding to Sobha Singh, defendant, 
the landlord, on April 30, 1937. Thereupon 
the other three co-tenants, viz. Hassu, Ali 
Mohammad and Mst. Zainab Bibi, institut- 
ed the present suit for a declaration that 
the sale shall not be binding on them, as 
it was effected without any valid necessity 
or consideration. The trial Court found 
that no necessity had been established for 
the sale but dismissed the suit on the 
ground that the sale being .in favour of 
the landlord, the occupancy tenancy be- 
came extinct to the extent of the share sold 
and hence the plaintiffs had no locus stan di 
to challenge the alienation according to 
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the principle laid down in Didaru v. Banna 
(1) and followed in subsequent rulings. On 
appeal the learned Additional District Judge, 
was of opinion, that the sale in question 
was tantamount to an abandonment of the 
tenancy by Mst. Fatima and the plaintiffs, 
being her next heirs, were entitled to 
Challenge the sale according to the rule 
laid down by a Division Bench of the 
Punjab Chief Court (Chatterjiand Anderson, 
JJ.) in Ishar Singh v. Lal Singh (2). The 
learned Judge noticed that the view 
expressed in this ruling to the effect that 
.an alienation by a widow is void under 
8.99 (3), Punjab Ten. Act was dissented 
from in a ruling of this Court reported in 
Thando v. Hashm Ali (3) in which it was 
held, following a later Division Bench 
ruling of the Punjab Chief Court reported 
in Thakur Singh v. Bihari Lal (4) that 
such an alienation is not void but is only 
voidable at the instance of the landlord. 
The learned Judge was however somehow 
of the opinion that the plaintiffs were still 
entitled to sue to set- aside the alienation 
in favour of the landlord according to the 
principles laid down in Ishar Singh v, Lal 
Singh (2). He accordingly accepted the 
appeal and decreed the plaintiffs’ suit. 

The defendant: preferred a second appeal 
to this Court which came up for hearing 
before Dalip Singh J., who noticed the 
conflict of judicial decisions on the ques- 
tion whether an alienation of an occupancy 
tenancy by a widow is to be regarded 
as void or voidable according to the provi» 
sions of s. 59 (3), Punjab Ten. Act, and 
expressed his doubt abcut the correctness 
of the view taken by Division Benches in 
Thakur Singh v. Bihari Lal (4) and Har- 
gobind v. Gurdasmal (5) to the effect that 
such an alienation is voidable and not 
void, He did not however consider it neces- 
sary to go into this question further as he 
was of opinion that the joint tenancy in 
this case being one as against the land. 
lord, an alienation of a fractional interest 
by one of the co-tenants could not affect 
the interests of the other co-tenants. In 
support of his view, the learned Judge 
relied on the principle laid down in the 
Full Bench ruling reported in Moti Lal v. 


(1) 31_P R 1896 (F B). 
(2) 39 P R 1998, 
(3) A IR 1930 Lah. 942;130 Ind, Oas. 517; Ind 


Rul. (1931) Lah. 309 
as, 163; AIR 1917 Lah 
R 1917. 


4) 44P R1917; 39 Ind. 
408; 1P W R1917;51P L 

(5) A I R 1936 Lah, 70; 155 Ind, Ong, 836; 37 P LR 
403; 7R L 776, 
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Kartar Singh (6) and also on general prin- 
ciples. The learned Judge accordingly 
affirmed the decision of the Additional: 
District Judge—though on different grounds 
—and dismissed the appeal. From this 
decision, a Letters Patent appeal was 
filed, which came up for hearing before a 
Division Bench; but that Bench considered 
that the appeal raised important and diffi- 
cult questions of law, which should’ be 
decided by a Full Bench. The appeal 
had accordingly, been referred to a Ful! 
Bench for decision. 

The two points of law on which the 
decision of this appeal turns are: (7) whe 
ther a sale by a widow of an occupancy 
tenancy is void or only voidable under s, 99 
(3), Punjab Ten. Act: (ii) whether a sale 
by a co-tenant of his share io a joint 
holding in favour of his landlord extin- 
guishes his share in the tenancy and there- 
fcre the reversioners of the alienor have 
no locus standi to challenge such an aliena- 
tion, As regards the first point tbe provi- 
sions of subs. (3) of s. 59 are as follows: 

“When the widow of a deceased tenant succeeds 
to a right of occupancy, she shall not transfer 
the right by sale, gift or mortgage or by sub-leage 
for a term exceeding one year.” ; 

In view of the wording of this sub-sec- 
tion, it was held by a Division Bench of 
the Panjab Chief Court in Ishar Singh v. 
Lal Singh (2) as mentioned above, that 
an alienation by sale:or mortgage of 
an occupancy tenancy by a widow is absolu- 
tely forbidden and hence such an alie- 
nation is void, whether it is made in 
favour of he landlord or a stranger. Tt 
follows therefore that the reversioners of 
the widow have a right to get such an 
alienation declared to be void and, there» 
fore not binding on them, independently of 
the question of valid necessity and con- 
sideration for the alienation, on which thé 
Teversioners can usually challenge an 
alienation under custom. A similar inter: 
pretation was placed. on the -provisions of 
sub-s. 3 of s. 59, Punjab Ten. Act, in some 
later rulings of the Punjab Ohief Court 
as well as of the Financial Commissioners, 
see e. g, Hayat Baksh v. Gauhar (7) , Allah 
Ditta v. Hassan, 18 Ind. Cas. 623 (8), Prem 
Singh v. Jamit Singh (9), Khanam Nur v. 
Hayat Khan (10) etc, up to the year 
@ 11 L 427; 127 Ind. Oas. 1; A I{R 1930 Lah, 515; 
$1 P L R 644; Ind, Rul. (1930) Lah. 801 (F B). 

(7)54P LR 1911; 9 Ind, Oas. 339; 195: P W R 1913, 
2 18 Ind. Oas. 623; 50 PL R 193,26 P WR 


13. 
(9) 4 P R 1800 Rev. , 
of 6P R 1913 Rev, 22 Ind, Cas. 660; 120 PI, R 
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1917, when a different interpretation was 
placed on that sub-section by another Divi- 
sion eBench of the Punjab Chief Court 
(Shadi Lal and Broadway, JJ). In that 
case a widow had gifted her occupancy 
holding an the gift was challenged by the 
landlord. The learned Judges frst repelled 
the contention that the gift was tantamount 
tO an abandonment of the tenancy and 
then went to consider the question whe- 
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ther the gift was void or voidable. The 
Rae tos, 60 of the Act, which lays down 


“any transfer of a right of occu i 

É à Pancy in contraven- 

yan of the foregoing provisions of this chapter shall 
© voidable at the instance of the landlord,” 


and held that the language of this section 
was wide enough to cover the gift in dispute 
as it was a transfer made in contravention 
of the provisions of one of the preceding 
sections, viz. s. 59, and therefore the gift 
was only voidable at the instance of the 
landlord and not absolutely void, The only 
ruling on the subject, to which the atten- 
tion of the learned Judges was drawn, was 
apparently Hayat Bakhsh v. Gauhar wD. 
The learned Judges considered the facts of 
that case to be distinguishable in certain 
respects and also pointed out that s. 60, 
Punjab Ten. Act, was not considered there- 
in. They were therefore not prepared to 
endorse the line of argument adopted in 
that ruling: In the end they held that 
the gift by the widow was not a void 
transaction and the landlord was not bound 
to sue the transferee during her lifetime. 
The possession of the alienee was therefore 
held to have become adverse to the lande 
lord only on her death and the suit was 
held to be within time, With the greatest 
respect it must be said that the above 
ruling is difficult to follow, Assuming for 
the sake of argument that an alienation 
by a widow is only voidable at the instance 
of the landlord and not void, it is difficult 
to see why the possession of the alience 
should not become adverse to the landlord 
till the death of the widow, Section 60 
gives the landlord the right to avoid such 
an alienation and Presumably he can exercise 
the right as against the alienee as soon as 
„the alienation takes place. The period of 
limitation would therefore run from the 
date of the alienation: Ram Chand v. 
re daa Khan (1?) and Labhan v. Tulsi 


But apart from this fact, I am unable 
to see how the language of s, 60 can be 
(11) 135 P R 1888, 
iie’Rove R 1916 Rev., 34 Ind, Oas. 523,3 PW R 
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said to be conclusive on the quastion 
whether a transfer by a widow falling 
within the scope of s. 59 (3) is void or 
voidable. Section 60 merely says “any 
transfer made in contravention of the 
preceding sections shall be voidable at 
the instance of the landlord.” In other 
words, it only gives tha right tothe land» 
lord to intervene, and avoid transactions 
which are effected in contravention of the 
preceding sections. The question whether 
a transaction falling within the purview of 
sub-s. 3 of s. 59 is void or voidable, 
must, I think be decided on the language 
used in that sub-section, The language 
used in that sub-section is imperative and 
forbids absolutely any sale, gift, mortgage 
or even a lease for more than a year, 
by the widow. According to the plain 
meaning of the words used, such an alien- 
ation would seem to be null and void 
and this was the view taken in Ishar Singh 
v. Lal Singh (2), and in the subsequent 
rulings in which that case was followed, 
The mere fact that according to the provi- 
sions of s, 60 of the Act, a transfer of 
occupancy rights by a widow falling 
within the ambit of s.59 (3) would be 
‘voidable,’ at the instance of thelandlord, 
would not show that the transaction would 
remain valid until it is so avoided. As 
stated above, s. 60 appears to be intended 
merely to give a locus standi to the land- 
lord to avoid irregular transfers made in 
contravention of the preceding sections. If 
transfers falling within the scope of s. 59 
(3) were not covered bys. 60,there might 
have been room for doubt as to whether 
the landlord would have any locus standi 
to challenge such transfers, even if they 
were void. For, it might have been argued 
that the landlords’ interests were not 
effected as long as he was being paid the 
rent and the conditions of the tenancy 
were being otherwise fulfilled. It may 
have therefore been considered advisable 
to include such transfers also within the 
scope of s, 60, to make the position clear. 
The view expressed in Thakar Singh v, 
Bihari Lal (4), that a transfer falling within 
the scope of s, 59 (3) can only be regarded 
as voidable at the instance of the land- 
lord and not void, seems unsustainable on 
other grounds also. Lei us take, for instance, 
the provisions of s. 56, Punjab Ten, Act, 
The section lays down that an occupancy 
tenancy under any section other than s, 5 
shali not be attached orsold in execution 
ofa decree. The language of this provision 
also is imperative and therefore it, would 
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appear that an attachment or sale of such 
occupancy rights in execution would be 
void. Now, if such rights aresold in exe- 
cution, 1 do not see why the reversioners 
of the tenant whose interests would be 
obviously affected by the sale, should not 
have a light to get a declaration that the 
sale shall nct be binding on them. It is 
also possible for the tenant himself to 
Object to the sale on this ground, e. g., if 
a sale has been effected without any notice 
to the tenant and he subsequently applies 
for its being set aside on the ground that 
the sale is prohibited by the mandatory 
provisions of s. 56, It will thus appear 
that s. 60 does not mean or even imply that 
other persons, besides the landlord, have 
no right to challenge an alienation made 
in contravention of the section preceding 
8. 60. Reversioners have, of course, a right 
of challenging alienations effected without 
valid. necessity according to custom; but 
if an alienation is void altogether under 
any of the provisions of the Punjab Ten. 
Act, there seems to be no good reason why 
they should not be entitled to get a de- 
claration to that effect in order to protect 
their rights as held in Ishar Singh v. Lal 
Singh (2), Thakur Singh v. Bihari Lal (4), 
has been followed by a learned Judge of 
this Court (Addison, J.) in Thando v. Hashim 
Ali (3) and later on in Hargobind v. Gurdas 
mal (5) by a Division Bench, of which that 
learned Judge was a member. In the 
former case the line of reasoning in Thakur 
Singh v. Bihari Lal (4), was preferred to 
that in Ishar Singh v, Lal Singh (2) and it 
was also pointed out that s. 60 was not 
referred to in the latter ruling. It was 
not referred to in the later ruling, It 
further remarked that the Punjab Ten. 
Act was intended merely to control the 
relationships between landlords and tenants 
and had nothing to do with the powers 
of alienations possessed by a widow or the 
control of such alienations by reversioners, 
In the Division Bench ruling reported in 
Hargobind v. Gurdasmal (5), it was held 
that the law as to the challenging of 
widow's alienations was correctly laid down 
in Thandov. Hashim Ali (3), but without 
any further discussion of the subject, I 
have already referred above to the line of 
reasoning adopted in Thakur Singh v. Bihari 
Lal (4), The cnly other argument which has 
been brought out in the two rulings of 
. this Court in which that decision has been 
foilowed is that the Punjab Ten.Act is only 
intended to control the relations between 
. landlords and tenants and has ‘nothing to 
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do with the powers of alienation possessed 
by a widow or the control of such aliena- 
tions by reversioners. But althougk the 
Punjab Ten, Act is mainly concerned with 
regulating the relations between landlords 
and tenants, there are provisions in it 
regulating the right of succession to oc- 
cupancy tenancies which effect the rever- 
sioners also, l 

Sections 53 to ¿8 are included in the 
Act under the heading, ‘alienation,’ while 
s. 59 comes under a different heading. 
viz, ‘Succession.’ The latter section intro- 
duces some important changes in the per- 
sonal law of occupancy tenants in matters 
of succession, which affect his heirs and 
reversioners, For example, according to 
8. 59 a widow succeeds to a life estate 
in the entire occupancy holding of her 
husband until death or remarriage; but 
she could not have so succeeded under 
personal law, if he were, e.g.,a member 
of a joint Hindu family, or even if he 
were governed by Muhammadan Law. A 
daughter finds no place in the order of 
succession. and a widowed mother has 
been included in the line of heirs only by 
a recent amendment introduced by Punjab 
Act IX of 1939. All other relations, except | 
those claiming descent ‘from a common 
ancestor who occupied the land, are exclud- 
ed altogether. It is in this s. 59, which 
regulates succession that ib is provided by 
sub-s. (3) that when a widow succeeds to 
an occupancy holding on the death of her 
husband, she has no power to transfer it by 
sale, mortgage or gift or to lease it for more 
than a year. 

This restriction thus ‘seems to be as an 
incident of her tenure as an occupancy 
tenant. As was pointed out by the 
Financial Oommissioner (Mr, Fenton) in 
Khanam Nur v. Hayat Khan (10), this 
restriction seems to be really in the interests 
of the reversioners and not of the landlord. 
For the landlord's interests are sufficiently 
protected by the restrictions placed on the 
power of alienation of an occupancy tenant 
by ss. 53 to 56 of the Act. According 
to the provisions of these sections, the 
occupancy tenant cannot transfer his rights 
without giving the landlord the option of 
purchasing them (6. 53), or without his 
Consent in writing (s, 56). If these pro- 
visions are sufficient to protect the interests 
of the landlord in the case of a male 
occupancy tenant, there seems to be no 
Teason. why they should not be equally 
Sufficient in the case of a female occupancy 
tenant, It should have been therefore quite 
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unnecessary to introduce any further res- 
trictiows on the power of alienation, so far 
as he landlord is concerned when a widow 
happens to be an occupancy tenant, It 
seems reasonable to infer that the restric- 
tions on the powers of alienation of a 
widow were placed in the interests of the 
reversioners and not in the interests of the 
landlords, The occupancy tenants are 
generally members of agricultural tribes 
who are governed by custom, and under 
custom a widow's powers of alienation are 
very limited. It was probably in consone 
ance with the spirit of customary law that 
further restrictions on the powers of alienas 
tion of a widow were considered advisable 
and were provided for in subes. (3) of s. 59. 
In Ishar Singh v. Lal Singh (2), it was 
remarked that 

“it would seem that the Legislature, in order to 
avoid the harassing or expensive litigation which 
constantly arises in respect of transfers by widows, 
means fo give only a strict life interest in occu- 
pancy rights inherited by them from their hus- 
bands,” 

Incidentally, there is one point to which 
attention might be drawn here, By a recent 
amendment of s. 59, a ‘widowed mother’ ig 
now included in the line of heirs after the 
‘widow’ (see Punjab Act IX of 1939), But 
sub-s, (3) was not amended so as to include 
her within its scope, The result is that 
while the widow of a deceased tenant has 
no powers of alienation at all by sale, morte 
gage, etc, a widowed mother not being sub» 
ject to the provisions of sub-s. (3) would 
apparently have the same powers as those 
enjoyed by her under custom or personal 
law, as the casemay be. This position seems 
anomalous. It seems scarcely likely that the 
Legislature could have intended to place 
the widowed mother of a deceased tenant 
on a better footing in this respect than his 
widow. For the foregoing Teasons, it seems 
to me that the rule laid down in Ishar 
Singh v Lal Singh (2) that an alienation by 
a widow falling within the scope of sub-s. 3 
of.s. 59, Punjab Ten. Act, is void and not 
merely voidable, should be affirmed and 
the decisions which lay down the contrary 
should be overruled. According to the rule 
laid down in Ishar Singh v, Lal Singh (2) 
the plaintiffs in this case are entitled to 
get the declaration prayed for by them as 
Mst. Fatima’s sale was void altogether and 
they can therefore get this relief quite 
independently of their right to challenge 
the sale for want of necessity under custom. 

‘The decree of the learned Additional 
District Judge decreeing plaintiffs’ suit was 
therefore correct and was rightly affirmed 
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by the learned Judge in Single Bench 
though on different grounds, On the above 
finding, the appeal fails and consequently 
it is unnecessary to consider the second 
point, on which the case was decided by 
the learned Judge, viz., that the sale by 
Mst. Fatima does not affect the plaintiffs’ 
rights as the tenancy was joint and the 
sale of a fractional share by a joint tenant, 
does not affect the interests of the other 
co-tenants, I would accordingly dismiss 
the appeal but leave the parties to bear 
their costs, in view of the difficult points of 
law involved. 

Tek Chand, J.—I agree in the conclusion 
reached by my learned brother and have 
very little to add. The right of the widow 
of a sonless occupancy tenant, to succeed 
to the tenancy, is conferred on her by 
statute, which has defined and restricted 
her powers within narrow limits and has 
placed certain disabilities on her, These 
powers are materially different from those 
ofa widow succeeding to the proprietary 
estate of her husband. The former are res 
gulated by the statute; the latter by the 
personal law of the deceased husband. Her 
power to alienate the occupancy rights as 
her power to succeed to them must there- 
fore be sought within the four corners of 
the statute, and it should be clearly borne 
in mind that a widow succeeding to occu» 
pancy rights does not take the usual 
“widow's estate," as she does in certain 
systems of law, so far as proprietary land 
is concerned, It is the failure to keep this 
distinction in view, _which, if I may Bay 
with great respect, is largely responsible 
for the confusion that has arisen in judi+ 
cial decisions, dealing with the point under 
consideration. ; 

In this connexion, it may be mentioned 
that before 1x87 the widow of an occus 
pancy tenant had no right to succeed to the 
tenancy under any circumstances, The ten- 
ancy law in this province was first codified 
by Act XXVIII of 1868, and under that Act 
the widow was not in the line of heirs at all. 
According to 8. 36 of that Act, on the death 
of an occupancy tenant, his right devolved 
on (1) his male descendants (if any) and (2) 
failing such descendants, on his male cole 
lateral relatives, provided the common ane 
cestor of the deceased and his said relatives 
had occupied the land. The Act of 1865 ree 
mained in force till 1857, when it was re- 
placed by Act XVI which made several 
material changes in the law, one of which 
was to alter the course of .succession to 


occupancy tenancies so as to allow the 
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widow of the last tenant to succeed in cer- 
tain circumstances. Under subes. (1) of 
B. 59, succession first gces to male lineal 
descendants ofthe last tenant; failing them 
to the widow until she dies, or remarries 
or abandons the land, or is under tha pros 
visions of the Act rejected therefrom; and 
after her interest has so terminated, the 
tenancy devolves on his collateral relatives 
if the common ancestor had occupied the 
land. But while the widow is given the 
right to succeed, she is forbidden from 
alienating the tenancy under any circum- 
stances. Sub-s. (3) of a. 59 contains a 
peremptory prohibition on her power of 
alienation? It lays down in emphatic terms 
that 

“when the widow of a deceased tenant succeeds to 
‘a right of occupancy, she shall not transfer the 
right by sale, gift or mortgage, or by sub-lease for 
a term exceeding one year". 

This is an imperative provision of the 
law which absolutely prohibits an aliena- 
tion by the widow. It makes no distinction 
between transfers which are for legal neces- 
sity and those which are not. Nor does it 
‘recognize any difference if the transferee 
is the landlord and not a stranger. The 
‘prohibition in the sub-section is all embrac- 
ing, and it is not denied that if 5,59 had 
‘stood alone the widow's alienation would be 
‘void altogether. It is conceded that in 
that case it would not be open to the widow 
jn collusion with the landlord, to destroy 
‘the right of the collaterals of her husband 
to succeed to the tenancy on the death of 
the widow. It is, however, contended that 
subs. (3) of s. 59 is to be read with, and 
‘subject to, s. 60, which lays down that 
“any. transfer made of a right of occupancy in con- 
travention of the foregoing provisions of this chapter 
shall be voidable at the option of the landlord, 
“This section cannot, in my opinion, be 
taken to make valid what is prohibited posi- 
tively and in the clearest terms by subss. 
(3) of s. 59, It is an enabling provision, 
enacted to make it clear that the landlord 
bas a locus standi to intervene and avoid 
any transfer which has been made ia con- 
travention of the provisions of ss. 52 to 59. 
A general provision of this kind cannot, io 
the absence of an express words to the cone 
trary, be taken to abrogate by implicaticn 
the special provision contained in the earlier 
section relating to widow's alienation, 

The question as to whether the alienation 
by a widow “in contravention of s, 59 (3) 
was void and could be objected to by the 
reversicners of her husband, or was void- 
able at the instance of the landlord only in 
view of the provisions of s. 60 of Act XVII 
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of 1887, came up for consideration before 
the Courts very soon after the Act haf come 
into force, and a reference under s. 817, 
Oivil P, O. cf 1882 was made tothe Ohief 
Court for an authoritative psonouncement 
on the subject. The matter was considered 
by a Division Bench of the Oourt (Roe and 
Frizelle, JJ.) in Gami v. Khio (13), and they: 
observed that s, 60 related only to objections 
by landlords to alienations, and the making 
of a provision for that purpose did not 
imply that no one but a landlord could 
object. They held, accordingly, that the res 
versioners of the last male occupancy tenant 
could sue to protect themselves against the 
injury to their reversionary rights by his 
widow. The question arose a few years 
later in a case, in which the alienation by 
the widow wasin favour of the landlord 
and the reversioners sued to have it declare 
ed void : Ishar Singh v. Lal Singh (2) 
It was held that a widow's: alienation 
whether for necessity or not, was void 
under s. 58 (3), which declared her 
incompetent to effect any transfer of the 
occupancy rights to which she had succed- 
ed, except a lease for a term not exceeding 
one year. It wae pointed out that the Act 
made no exception in favour of alienation 
to proprietors, nor could any such inference 
be drawn from a comparison of the several 
sections bearing on the subject of alientions 
by the tenant. This ruling was followed 
by several Benches of the Chief Court and 
its reasoning and conclusions have been 
adopted by the Financial Commissioners if 
various Cases. | 

In Thakar Singh v, Bihari Lal (4) the 
question indirectly came up for consi- 
deration before another Division Bench of 
the Ohief Oourt who, however, expressed 2 
different opinion as to the meaning and 
scope of these sections, In that case the 
widow, who had succeeded to the occupancy 
tenancy of her husband under s. 59, had 
made a gift of the tenancy to a stranger in 
1885. The donee was put in possession of 
the land at the time of the gift, The widow 
died in 1912 and about a year after her 
death the landlord brought a suit for pos- 
session against the donee. The latter resisted 
the suit pleading adverse possession, He 
urged that the alienation by the widow, 
being in contravention of the provisions 
of subes. (3) of s. 59, was void and therefore 
time began to run againsé the landlord 
from the date of the alienation and not 
from the death of the widow. The learned 
Judges in rejecting this plea expressed the 

(18) 205 P R 1889, 
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apinion that having regard to the all com- 
arehensive wording of s. 60, the alienation 
y the «widow was not a void. transaction 
wat was voidable at the instance of the 
andlord. From this, they concluded that 
‘he landlord was not bound to sue the donee 
‘uring the lifetime of the widow and his 
ossession, therefore, became adverse to the 
andlord from her death which had occurred 
within twelve years of the suit. They, there- 
Kore, granted the landlord a decree for 
possession. With great respect to the high 
sathority of the learned Judges who decid- 
ed that case, it is difficult: to follow their 
«easoning or to see how the ultimate con» 


clusion flows from it. Section 60 is no doubt- 


‘wide in its terms, but it does not expressly 
or by necessary implication, make valid a 
transaction which is explicitly forbidden by 
tthe terms of subes. (1) of s. 59. It merely 
wives the landlord a lodus standi to sue to 
void an alienation by a tenant which had 
been effected in contravention of the pro- 
visions of ss. 53 to 59 of the Act, 
Further, assuming that the alienation 
by the widow not void but merely void- 
able at the instance of the landlord, the 
terminus a quo for the landlord to sue 
would not be the date of the death of the 
widow. The alienation could, in no case, be 
valid as against the landlord for the lifetime 
of the widow, Ex hypothesi the landlord 
could avoid it immediately after it had been 
effected. Time, therefore, would begin to 
run against him from the date of the alie» 
nation, and the alienee would acquire an ine 
defeasible title at the expiry of twelve years 
from that date, regardless of whether the 
widow was alive or dead, If I may say so 
with great deference, the position of the 
widow who has succeeded to her husband's 
occupancy tenancy under s. 59 was erroneous: 
ly assumed to be the same as that ofa 
widow who succeeds, under the personal 
law, to a Jife interest to his proprietary 
estate and whose alientions held good for 
her lifetime whether they have been effectad 
for necessity or not. I agree, therefora, 
with my learned brother in holding that 
this decision, as well as the rulings which 
followed it, Thanda v. Hashim Ali (3) and 
Hargobind v. Gurdasmal (5), did not lay 
down the law correctly, and that it must 
be held, following Ishar Singh v. Lal Singh 
(2), that an alienation of occupancy rights 
by a widow isv id under s. 59 (5), Punjab 
Ten... Act and this nonetheless so even if 
the alienation is in favour of the landlord. 
Before concluding, I think it necessary 
to.point,-out that the. view taken by us in 
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this case does not in any way affect the 
Full Bench decisions of the Chief Court in 
Didaru v. Banna (1) and Khazan Singh v. 
Khushal Singh (14), where it has been 
held that an alienation by a male tenant 
in favour of the landlord, or, with his 
consent, in favour of a stranger, cannot be 
challenged bythe collateral relatives of the 
alienor, As pointed out in Ishar Singh v. 
Lal Singh (2) (at p. 1872), s. 59 does not con- 
tain any prohibition against the alienation by 
the male descendants or collateral relatives 
who have succeeded to an occupancy tenancy; 
therefore, having regard to the earlier pro- 
visions of the Act for the acquisition of the 
tenants’ rights by the landlord, the revere 
sioners of the male tenant have no locus 
standi to contest an alienation effected in 
favour, or with the consent of the landlord. 
The case of a widow, however, stands ona 
different footing. Subss, (3) of s, 59 distinctly 
forbids all alienations of whatever sort by her 
except a sub-lease fora year. [ would ace. 
cordingly dismiss this appeal and leave the 
parties to bear their own costs throughout. 


Monroe, J.—I agree. 

8, Appeal dismissed. 
(14) 29 P R 1902; 8 P L R 1902. 
*Pago of 30 P R 1898—[Ed.] 
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Succession Act (XXXIX. of 1925), 9, 333~—Section 
has no application to general bequests —Will—Hzxecu- 
tor — Decree against executor — Auction sale—Sale 
challenged on ground that decree was personal against 
executor—Burden of proof. 

Section 333, Succession Act shows that it relates to 
specific bequests that isto say, to bequests of parti- 
cular articles or kinds of property and not to general 
bequests. Where there was no specific bequest in 
favour of any of the children s, 333 has no ap- 
plication. {p. 778, col, 1.] 

The burden of proof is on the party challenging an 
auction sale in execution of a decree against an 
executor on the ground that the decree was obtained 
against the executor in his pereonal capacity, to 
show that the decree was so passed. Inthe absence 
of such proof it must be presumed thatthe decree 
was against him as an executor and that the sale wag 
valid. In this respect there is no distinction between 
voluntary aud involuntary sales, 144 Ind. Cas, 137 
(1), 1932 O. O. No. 1838 of 1929, 17 Ind. Oss. 4 (2), 
102 Ind. Cas, 129 (3) and 135 Ind, Oas. 817 (4), relied 
on, - kå ` a 
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F. O. A. against the order of the Civil 
Judge, Lucknow, dated November 9; 1936, 


Mesere. Niamatullah and Mahabir Prasad 
Srivastava, for the Appellants. 


, Messre. M. Wasim and Hyder Husain, for 
Respcndents 1 and 2. 


Judgment.—These are two appeals from 
a decision of the learned Civil Judge of 
Lucknow. in a case under the Land Ac- 
quisition Act. 


The dispute in the case relates to the 
apportionment of ccmpensaticn in respect 
of two bungalows, Nos. 10 snd 11, Tombs 
Road, Oantonments, Lucknow, which have 
been acquired by Govt. The Land Ac- 


quisition Officer awarded Rs. 11,287 for 
bungalow No. 10 and ` Rs. 13,166 for 
bungalow No. 11. As there were three 


sets of claimants to the ccmpensaticn and 
-as tke claimants did not accept the award 
of the Land Acquisition Officer, the case 
was referred by the Collector under gs. 18 
and 30 of the Land Acquisition Act, 
to the Court of the District Judge. The 
learned District Judge held tbat the 
amount of compersation awarded by the 
Land Acquisition Officer was proper but 
in regard to the claims of the various 
claimants he sent the case to fbe learned 
Oivil Judge for determination of the party 
entitled to receive compensation. One cet 
of claimants consists of Lala Sheo Shankar 
and Lala Gobardhan Das, respondentg 
Nor. 1 and 2in both the appeals. Another 
claimant is Babu Debi Oharan, appellant 
in both the appeals, and the third set 
consists’ of Babu Bhagwan Oharan and 
Babu Ram Charan respondents Nos. 3 and 
4, While the appellant and respondents 
Nos. 1 and 2 (henceforth to be called the 
respondents) claim tc be entitled to the 
whole of the compensation, respondents 
Nos. 3 and 4 claim tobe cosbarers of the 
appellant, 

The learned Civil Judge has held that 
the repondents are entitled to the whole 
of the compensation. Hence these appeals 
by Babu Debi Charan. 


The bungalows in question, and a third, 
which bears the number 8, were built by 
one Richard Grant on lease-hold land 
obtained from Govt. On April 4, 1890, 
‘Richard Grant executed a will in respect 
of his property including nine houses. 
‘The material portion of the will runs as 
follows : 

“After payment of all my just debts, funeral and 
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testamentary expenses I give, devise and bequeath 
unto my dear and beloved wife, Alice Maud Mary 
Grant and to my children after her, to wite 

(Here follow details of the immovable property 
devised) 

And astotheresidue and remainder of all my 
property I give, devise and bequeath unto my dear 
and beloved wife Alice Maud Mary Grant to and 
for her own and my children's use and benefit 
absolutely for their natural lives to wit ; 

(Details of movable property)........ 

And I hereby nominate constitute and appoint 
my dearly beloved wife Alice Maud Mary Grant. 
executrix and another whomsoever my wife with 
prudence and good advice nominates as executor 
of thismy last will and testament until such time 
as one or all my children are of age according to 
law andcompetent to administer the estates either 
for their mother or for themselves.” 

The children consisted of a daughter 
and two sons, all of whom were minors 
at the time of the testator’s death which 
took placeon July 12,1894. On his death 
probate cf the will was granted to the 
widow. : 

In the year 1900 the widow filed a suit 
against her minor children under the. 
guardianship ofoneMr. M. H. Fitzpatrick 
for a declaration that according to a 
proper interpretation of the will of ber 
husband Richard Grant, she was the 
absolute owner of her husband's estate 
and could sellor mortgage the same. This 
suit was decided on a compromise between 
the parties and it was: 

“declared that the plaintiff is empowered to sell 
three houses situated in Dilkusha, Cantonments and 
numbered 88, 90 and 91 respectively facing the Euro- 
pean Cavalry Officers’ Mess House, the said property 
willbe sold so far as may be necessary upto 
Rs, 13,000”. 


Nos. 68, 90 and 91 were the old numbers 
ofthe present bungalows Nos. 11,10 and 8 
respectively. 

Mrs. Grant did not sell these houses 
tut on May 25, 1801, she mortgaged the 
bungalows on her own behalf and on 
bebalf of her minor children to one Raj 
Bahadur Narain Das for a sum of Rs. 13,000 
About a year later on March 27, 1902, 
when she was in need of some more 
meney, ske executed a deed of possessory 
mortgage in favour of the said Narain 
Das in lieu of Rs. 15,000. A sum of 
Rs. 13,860 was set-off against the amount: 
due on the previous mortgage and Rs. 1,340 
were paid by cheque on the Allahabad 
Bank Lid, Lucknow. It is admitted that 
the respondents aré now the represen» 
tatives-in-interest of Rai Bahadur Narain 
Das, mortgagee. 

In 1902 bungalow No. 11 was sold in 
execution of a decree obtained’ by the 
Delhi and London Bank against Mrs. 
Grant ‘and was purchased by Lachhmj’ 
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Narain and Brij Mohan. The other two 
bungalows, Nos, 8 and 10, were sold by 
auction on March 12, 1906 in execution 
of a decree obtained by one Mr. A. J. Cooke 
against Mrs. Grant and were purchased 
by Ram Lat and Sidh Gopal. The res- 
pondents claim to have acquired the rights 
of the purchasers of all the three banga- 
lows and though sore fthe deeds relate 
ing tothe transfers of these bungalows 
are not on therecord, yet it was not dis- 
puted before us that the respondents are 
now successors-in-interest of Lachhmi 
Narain and Brij Mohan as well as of Ram 
Lal and Sidh Gopal. 

Bungalow No. 8 was acquired by Govt. 
from the réspondents for a sum of Rs. 28,000 
and proceedings for, acquisition of the other 
two bungalows, Nos, 10 and 11 started 
in 1934 and have led upto these proceed- 
ings. 

On June 4, 1912, the three children 
of Richard Grant, namely, his daughter 
Louisa Margaret Mary Grant (then Mrs, 
Everett of Howrah) and his two sons, 
Cecil Grant and Patrick Grant, who had 
all come of age sold all the three bunga- 
lows. to Babu Debi Charan, the present 
appellant forasum of Rs. 12,000 out of 
which a sum of Rs. 250 was paid in cash 
while tHe rest was promised to be paid 
when the vendee ehould obtain possession 
of the bungalows. It is on the basis of 
this deed of sale that the appellant claims 
to be the sole owner of the bungalows 
in question and his case is that the morte 
gage of March 27, 1902, has been paid off 
by the usufruct of the property. 


The respondents on the other hand 
contend that they are not only the repre 
sentatives-in-interest of the mortgagee but 
have acquired the equity of redemption 
in respect of the three bungalows by 
having acquired the interests of the auction 
purchasers and that Mrs. Grant being 
the executrix of her husband's estate was 
solely vested with the estate co that the 
purchasers in auction of the equity of 
redemption acquired good title to the pro- 
perty as against the legatees. The res- 
pondents rely on ss, 211 and 307 of the 
Indian succession Act. Section 211 (1) 
provides 3 

“The executor or administrator, as the case may 
be, of a deceased person is his legal representative 
forall purposes and all the property of the deceased 
person vests in him as such”: 
and s, 307 (1) runs aa follows 

“Subject tothe provisions of sub-s, 2(which deals 
with cases of Hindus, Muhammedans, Buddhists, 
Sikhs, and Jains), an‘executor or administrator has 
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power to dispose of the property of the deceased 
vested in him under s. 211, either wholly or in 
part, in such manner ag he may think fit,” 

The argument is that as the entire 
estate of Richard Grant was vested in 
Mrs. Grant as the executrix of his will 
the latter had absolute power to dispose 
of ths property and as the sales were held 
in execution of decrees against her, the 
purchasers acquired all the rights and 
interests of Mrs. Grant, 

The applicant contends in the first place 
that at the time when the bungalows were 
sold in auction, Mrs. Grant had ceased to 
be the executriz of her husband's estate, 
and, in the second, that there is no 
proof that the decrees in execution of 
which the bungalows were sold were ob» 
tained against Mrs. Grant in her capacity 
as executrix of the estate andnot in her 
own personal capacity. 

We have heard the learned Counsel 
for parties at length and are of opinion 
that the learned Judge of the Court below ` 
cametoa correct conclusion in the case, 
and that the respondents have acquired 
a good title to the bungalows in question. 


The contention of the learned Counsel 
for the appellant that when the bungalows 
were sold by Oourt Mrs. Grant was no 
longer executrix of her husband’s estate: 
is based on two grounds. In the first 
place itie said that all the debts standing 
against Richard Grant had been paid off 
by the time thatthe bungalows were sold, 
and, inthe second the plea is that as Mrs. 
Grant assented to the bequest in favour 
of the children long before the sales: 
were held, she ceased to be the executrix. 
For the first ground reliance is placed on 
the judgment of the Subordinate Judge 
of Lucknow in Mrs, Grant's suit against 
her children (Ex, © 8) in which a list 
of the debts left by Richard Grant is given, 
and it is urged that this list consists not 
only of the debts left by the testator but 
slso of some others which Mrs, Grant 
contracted after her husband's death and 
that the judgment shows that those debts 
had been paid.off by sale of some houses 
for Rs, 23,500, It is no doubt true that 
some at least of the debts enumerated in 
the judgment appearto have been paid 
off before the judgment was delivered but 
it cannot be said that the list of debts- 
given inthisjudgment was exhaustive of 
the debts left by Mr. Grdnt. Moreover, 
it cannot be said that Mrs. Grant was to 
be executrix for only so long asthe debts 
remained unpaid. The extract of the’ will 
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that we have given above, shows that she 
Was-to- continue as executrix for so long 
as any of the children was a minor and 
itis an admitted fect that upto the time 
when the bungalows were sold only the 
daughter had attained majority. 
. ,In regard to the second ground learned 
Counsel for the appellant places reliance 
on 6. 333 of the Indian Succession Act and 
argues that as Mrs. Grant assented to the 
legacy in favour ofthe children by the 
mortgage deeds of 1901 and 1902, she 
thereby divested herself of her. interests 
as anexecutrix. Section 333 of the Succes- 
sion Act runs as follows : oe 

“(1) The assent of the executor or administrator 
to a specific bequest shall be sufficient to divest his 
interest as-executor or administrator therein, and 
to transfer the subject of the bequest of the 
legatee, unless the nature or the circumstances of 
the property require that it shall be transferred in 
toe This peer be verbal, and it may be 
either express or implied from the conduct of the 
executor or administrator,” i 

The section shows that it relates to spee 
cific bequests, that is to say, to bequests 
of particular articles or kinds of property 
and not: to general bequests, All the five 
illustrations given under s. 333 make this 
abundantly clear. In the present case there 
was no specific bequest in favourof any 
of the children and s. 333 has therefore no 
application.. 

ue regards the argument that the res- 
pondents had failed to prove that the debts 
forthe recovery of which the bungalows 
were sold by Court were the debts stand- 
ing,.against the testator, we are of opinion, 
that the burden of proof was on the 
appellant .to show that those debts were 
the personal. debts of Mre. Grant, In 
Geetaranee De v. Narendra Krishna De, 
(I,L R 60 Oal, 394), (1), it was held that a 
transfer by an executor as such is valid 
unless it is established that the transferee 
had notice that the executor was acting 
in. breach of trust, Reference was made 
in this case to a previous case of the same 
Oourt Shishir Kumar Kar v. Dhirendra 
Chandra Kar, (1932) O: O. 1238 of 1929 
from which the following remarks deal- 
ing with transfers by executors were quote 
ed— 


“With regard to mortgage by executors, disclosed 
as executors, the piiuciples appear to me to be as 
follows 4 : 

(i) An executor qua executor may make a 
' © “mortgage for purposes of administration. 
He may not do aofor any other purpose, 


0) 80 O 394; 144 Ind. Cas, 137; A I R 1933 Oal. 429; 
Ind: Ral. (1933) Oal, 510, 
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4. e., for his private purposes (or for 
carrying on a business left by the testa- 
tor). 
He is, however, when mortgaging,’ pre- 
sumed by law to be mortgaging for pfr- 
poses of administration, and a mortgagee 
is not bound to see to the application of 
the money.” of . 
(iii) If the mortgagee has notice that the 
executor is not mortgaging for purposes 
of admintstration, i. e. if he has notice 
that the executor is barrowing for hig 
own private purposes, he becomes a trang- 
feree with notice of breach of trust, and 
he gets no better title.” 

The Madras High Court also in the case 
of Ganapathy Aiyar v, Sivamalai Goundan, 
(IL R 36 Madras, 575) (2), held that in the 
absence of proof that a sale by an execu: 
tor was not a proper act of administration 
and was not required for the purpose of 
discharging debts of the deceased, and that 
the vendee was a mala fide purchaser hav- 
ing knowledge that the sale was not in due- 
course of administration, the onus of prov- 
ing all of which lies on the party attack- 
ing the sale, the sale is valid and binding 
on all. a. , i 

The above principle was applied by the, 
Bombay High Court even to a case of a 
Muhammadan and it was said— i 

“The terms of s. 4 of the Probate and Administra- 
tion Act are clear and unambiguous on the point. They 
vest all the property of the deceased person in the 
executor. Should the executor abuse his powers in 
respect ol such property while it is vested in him, 
the remedy can only be a personal remedy against 
the executor himself, Outsiders who have to deal 
with the executor on the faith of the property being 
vested in him must be protected. The authorities, 
go to the length of holding that while the property 
ig vested in the executor, even though it may after- 
wards be found to have been wrongly so vested, 
€. g, 88 in the case of a forged will, all acts of 
the executor in respect of such property where 


bona fide purchasers are concerned must be ree 
garded as valid.” 


(Vide Mst. Azimunnisa Begam v, Sirdar Ali 
Khan, (A I R 1927 Bombay, 387) (3). Io the 
case of Ahronee Shemail v. Ahmed Omer, 
(A I R 1931 Bom. 533) (4), also it was held 
that the executor of a will of a Muhamma- 
dan can validly sell and convey the tes- 
tor's immovable property without taking 
out probate or obtaining the consent of 
all the heirs of the testator and that if. thé 
mortgage by the exceutor is . valid, ‘tha 
mortgagee is not bound to see. to the appli- 
cation of the money nor is he:bound. to‘int 
quire as to the necessity for thaloan ° =! 

The law in this respect appears to us to 

(2) 36 M 575: 17 Ind, Oas, 4; 12 M L T 207;23M L J 
306; (1912) M W N1113 


(3) A I R1927 Bom, 387; 102 Ind. Oas, 129; 29 Bom: 
LR 434, < - 


(4) A I R 1931 Bom, 533; 135 Ind. Cae, 817; 33 Bom, 
L R 1056; Ind, Rul. (1932) Bom, 129, 


Gi) 


soarana 


| 


1940 


> the same in India and in England. In 
Galsbutv’s Lawsof England Volume 14, 
Second Edition, p. 392. it is said— 

“The mortgagee or purchaser from the represen- 
tative hasthe right to infer thatthe representative 
ig acting fairly in the execution of his duty and 
is not bound to inquire as to the debts or legacies 
or the application of the money. The property 
aliened cannot be followed into his hands by either 
sreditor or legatee. The title of the alienee will 
aot be affected by the fact that a long time has 
elapsed between the death and the date of the 
alienation, nor by the fact that, in a transaction 
in which the personal representative is known to 
‘be acting as such, the alienation does not purport 
to be made for administrative purposes, nor to be 
executed by the representative in his character of 
representative,” RE , 
and again at p. 394 it is said— 

“But if the nature of the transaction not affecting 
a legal estate affords intrinsic evidence that the 
representative is not acting in the execution of his 
duty, but is committing a breach of trust, the pur- 
chaser or mortgagee holds the property subject to 
the claim of creditors and beneficieries.- It rests, 
however, upon the person seeking to impeach the 
validity of the transaction to prove that the pur- 
chaser or mortgagee had notice of the true state of 
facts ....."" 

At p. 696 of Williams’ Executors and 
Administrators, 1921 Edition, we find the 
following— 

“Again it is not incumbent on the purchaser or 
mortgagee of the assets to see the money properly 
applied, although he knew he was dealing with an 
executor. ‘It is of great significance,’ said Lord 
Thurlow in Scott v. Tyler, that no rule should be 
laid down here which may impede executors in 
their administration, or render their disposition of 
the testator's effects unsafe or uncertain to a purcha- 
ser, His title iscomplete by sale and delivery; what 
becomes of the price is of no concern to him.” 

We are, therefore, of opinion, that the 
learned Judge rightly placed the burden of 
proof on the present appellant and as 
there is nothing to show that the decrees 
were obtained by the Delhi and London 
Bank and Mr, Cooke against Mrs. Grant in 
her personal capacity, it must be presumed 
that they were due by her as executrix of 
ner husband's estate, 


It was also argued that the principle 
of the burden of proof as laid down in the 
cases cited above applies only to voluntary 
sales and not to sales by Court. Weare, 
however, of opinion, that there is no reason 
ʻo make a distinction in this respect be- 
tween voluntary and involuntary sales. 
The entire estate of a testator having be- 
come vested in the efecutor and the execu- 
tor being entitled to d‘spose of it ag he 
thinks best, it follows that if the estate is 
sold in execution of a decree obtained on a 
debt due by the executor as such, the sale 
must be held to be perfectly valid and 
good, 

Lastly it was argued on` behalf of the 
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appellant that the Court should have pro. 
ceeded in this case under s. 32 of the Land 
Acquisition Act. That section provides for 
the compensation money being invested in 
the purchase of other land orin the pure 
chase of Govt. or other approved securities 
in a casein which it appears that the land 
in respect whereof the compensation was 
awarded belongs to any person who has no 
power to alienate the same, It was argued 
that as the respondents are successors-in= 
interest of Mrs, Grant, the executriz, who 
was in possession only as an excutrix and 
the appellant represents the legatees and 
as neither of the two parties can alienate 
the property, the procedure laid down in 
s. 32 shonld be adopted. We have, hows 
ever, held that the title to the bungalows 
has passed to the respondents and so this 
is not a case of property belonging to a 
perscn who has no power to alienate it. 
Section 32 of the Land Acquisition Act hag 
therefore no application. we 
We dismiss the appeals with costs and 
affirm the decision of the lower Court. ` 


D, Appeals dismissed. - 
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BOMBAY HIGH COURT 
Criminal Reference No. 11 of 1910 
June 25, 1940 
Baaumont, O. J. AND Wassoopgw J. 

EMPEHROR—ProszouTor 
VETSUS 
BILAL MAHOMED anD craers—Accugep 

Criminal Procedure Code (Act V of 1898), s. 94— 
Principle governing exercise of powers under, 

The discretion under s. 94, Criminal P, O., must 
be exercised judicially, in such a way as not to 
conflict with the policy of the Legislature as dis- 
closed in s. 162 of the Code and in ss, 123 to 125, 
‘Evi. Act Statements made co the Police are in 
their nature confidential and s. 182 of the (Mode 
illustrates the limited purposes for which their pro- 
duction should be required. It is necessary also to 
bear in mind, that under s. 124, Evi, Act, a Police 
Officer cannot be compelled to say whence he got 
any information as to the commission of any offence, 
No exception cannot be made in favour of a state- 
ment made by the informant. 154 Ind. Oas, 762 (2) 
distinguished. 


Mr. R.A. Jahagirdar, the Govt. Pleader, 
for the Orown, 


Beaumont, C. J.—Thisis a reference 
made by the District Magistrate of Ahme- 
dabad. It appears that certain persons were 
being prosecuted for an offence under as. 4 
and 5, Bombay Prevention of. Gambling 
Act. When the complainant, who was a 
Police Sub-Inspector, was-in the witness- 
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box under cross-examination, the accused 
applied under s. 94 Oriminal P. O., for 
production of statements recorded by the 
Sub Inspector in relation tothe offence. It 
is not clear fromthe record how those state- 
ments came to be recorded. If the Police were 
inquiring into the offence under Chap. XIV, 
Criminal P. C., the right to production of 
the statement would be governed by s. 162. 
Apparently the learned Magistrate treated 
the offence as nonrcognizable, see Emperor 
v. Raghunath (1) and the inquiry as not 
falling under Chap. XIV, and he directed that 
the statements should be produced under 
s. 94. The prosecution had not reached 
the stage at which the production of the 
documents could be asked for unders. 257, 
so that we are only concerned with the 
powers ofthe Oourt under s. 94, and the 
principles on which those powers should be 
exercised. Section 9!, Criminal P. O., proves, 
so far ag material, that 
“when any Court considers that the production of 
any document or other thing is necessary or desir- 
able for the purposes of any investigation, inquiry, 
trial or other proceedings under the Code by or 
before such Court, such Court may issue 8 sum- 
mong for the production of the document,” ; 
Under subes. (3), “nothing in the section 
is to be deemed to affect the Evi. Act, 
as. 123 and 124”. It isin our Opinion clear 
that under s. 94 ths Court has an absolute 
discretion to require the production of any 
document which it considers necessary or 
desirable for the purposes of the investiga- 
tion or trial proceedings before it and, as in 
this case the learned Magistrate ordered the 
production of the documents we should 
normally not interfere with his discretion. 
But the learned Magistrate, who is also a 
Subordinate Juge, gave a considered judg- 
ment from which it appears that he was of 
opinion that he possessed a discretion in the 
matter, and that he wasbound to exercise, 
itin favour of tbe accused by reason of a 
decision of a Full Bench of the Judicial 
Commissioner’s Court of Sind, to which the 
learned Magistrate refers. We have not had 
the advantage of an argument on behalf of 
the accused in this case; but we think that 
the matter is sufficiently dealt with by the 
learned Magistrate to enable us to appre- 
ciate the point of view of the accused. The 
discretion under s. 94 must be exercised 
judicially, and it should be exercised in such 
away as not to conflict with the policy of 
the Legislature as disclosed in s, 162 of 
the Oode in ‘ss. 123 to 125, Evi, Act. 
. (1) 34: Bom. LR 901; 139: Ind. Cas. [281; A I R 1932 


Bom. 610; 33 Or. L J 733; Ind. Rul. (1932) Bom. 484; 
(1982) Or. Oas, 868, 
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Statements made to the Police are in their 
nature confidential and s. 162 o0f the Code 

illustrates the limited purposes for which 

their production should be required. It is 

necessary alsoto bear in mind, as the learn- 

ed Magistrate did, that under s.125, Evi. 

Act, a Police Officer cannot be compelled to 

say whence he got any information as to 

the commission of any offence. The learned 

Magistrate made an exception in his order. 
in favour of a statement made by the infor- 

mant. But in our opinion the learned Magis- 

trate exercised his discretion on a wrong 

basis altogether. He should have held that ` 
at the stage which the trial had reached 

it was not desirable to compel the Police 

Officer to produce statements which he had 

recorded. 

The case inthe Sind Court to which the 
learned Magistrate refers, Md. Rahim v. Em- . 
peror (2) seems to us to have no application 
to the matter. In that case the Court in the 
exercise of its discretion considered that’ 
certain statement which had been obtained 
in the course of a departmental enquiry 
ought to be produced. We are not concerned 
with the correctness of that decision; it can 
have no bearing on the way in which dis- 
cretion should be exercised in this case. In 
our opinion the reference of the learned 
District Magistrate is well-founded, and we 
must set aside the order of the trial Magise 
trate, directing a summons to issue on the 
Police Sub-Inspector of Patadi to produce 
the statements recorded by him before or’ 
after the commission of the offences com» 
plained of or referring to those offences. 


D, Nrder accordingly. 


(2) A IR 1935 Sind 13; 154 Ind. Cas. 762; 36 Or. 
L J 581; 29 S L R 92; (1935) Or, Cas, 124; 7 RS 167 
(ŒF B). 
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RANGOON HIGH COURT 
Special Bench 
Micellaneous Appeal No, 64 of 1939 
June 2%, 1940 
Rogerts, C. J. MosELY, Donxaty, 
SHARPER AND BLAGDEN, JJ. 
KHAIROJ J AMA— APPELLANT 
versus 
MATARDIN AND 0OT4gRS— ResPonDEents.. 
Workmen's Compensation Act (VIII of 1923), 9. 3 
(1), Proviso (b) (ii) — Conditions, to be fulfilled 
before Proviso (b) (ii) can operate in favour of’ 
employer, stated—Held, that accident arose out of 
and in course of employment as workman. 
Before Proviso (b) (iċ) of s. 3 (1), Workmen's Oom- 
pensation Act can operate in an employer's favour, 
each of seven distinct conditions must be satiated, 
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“irst, an order or rule must have been given or 
wamed ; a mere warning or disclaimer of responsi- 
aility ig, not enough. Secondly, its substantial 
“urpose must have been that of securing the safety 
£ wérkmen ag such. Thirdly, the order or rule 
1ust contain words which on the face of them fair- 
y and olearly indicate that its purpose is that of 
recuring the safety of workmen : otherwiseit is not 
‘expressly ” go given or framed. Fourthly, its terms 
aust have been brought to the notics of the indi- 
‘idaal workman who is injured. Fifthly, it must 
aave been disobeyed. Sixthly, the disobedience 
aust have been wilful neither, for example, merely 
xegligent, nor due to a mistaken mode of doing a 
articular task, nor due to a wrong decision in an 
‘mergency, but deliberate. Seventhly, the accident 
must have been directly attributable to the disobe- 
(ience. 177 Ind, Cas, 626 (2), explained. 

An engine driver at the cotton mill found that 
4 new water pump for his engine was leaking, Ac- 
vordingly, he went toa workshop near the engine 
‘oom tosharpen an iron peg on a grindstone, hop- 
«ag, by means of the sharpened peg, to nail down a 
wiece of corrugated iron over the leak. The revolv- 
rag belt of the grindstone fell off and caused him 
jary breaking his right arm: 

Held, that the accident arose out of and in the 
nourse of the employment. Harris v. Associated 
Portland Cement Manufacturers (1), relied on. 


Misc. A. against the order of the Commis» 
sioner of Workmen's Compensation, Thaye- 
myo, dated August 7, 1939. 


Mr, J. C. Dey, for the Appellant. 
Mr, K, C. Sanyal, for the Respondents. 


Roberts, C. J.—The applicant Khairoj 
fama was employed as an engine driver at 
he cotton mill of Matardin and two other 
espondents at Thayetmyo and on March 
t4, of last he found that a new water pump 
‘or bis engine was leaking. Accordingly, he 
vent toa workshop near the engine room 
o sharpen an iron peg on a grindstone, 
10ping, by means of the sharpened peg, to 
1ail down a piece of corrugated iron over 
he leak, The revolving belt of the grind- 
«tone fell off and caused him injury break- 
ng his right arm. He claimed compensation 
"rom his employers, No issue was framed 
x8 to whether the accident arose out of 
and in the course of his employment as a 
workman and we think such an issue 
should: have been framed; however, on the 
acts proved or admitted before the Ocme 
missioner, it is clear what the applicant 
was doing at the material time was being 
lone on his employers’ premises, during his 
ymployers’ time and obviously for his eme 
sloyers’ purpose and not his own. As was 
tated by Lord Atkin in Harris v. Associat- 
d Portland Cement Manufacturers, (1) at 
» 76, 

‘no amount of negligence in doing an employment 


(1) (1939) A O 71 (76); 108 LJ K B 145; 160;L T 187; 
BSJ 31; (1938) 4 All E R831; 55 T L R 302. 
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job can change the workman's action into a non- 
employment job”. ; 

It is therefore clear that, had there been 
an issue framed as to whether the accident 
arose out of and in the course of the work- 
man’s employment, it would have been 
answered in the affirmative, The written 
statement of the respondents is difficult to 
follow, but it appears to set up that the 
appellant had been expressly ordered to 
perform his own duties as an engine driver 
only and not to do anything which was un- 
connected with his own work and not to go 
into any part of the mill cther than the. 
engine rocm, The provisicns of s, 3 (1), 
proviso (b) (ii) of the Act were not express» 
ly set up by way of defence; but an issue 
was framed as though that defence had 
been expressly pleaded. 

Having framed this issue, the learned 
Commissioner referred to the case in Maung 
Ba Tunv. Maung Ohn Khin, (2) and came 
to the conclusion that he was obliged to 
refuse compensation to the applicant upon 
the authority of that decision, But, as has 
been pointed out to us in the course of the 
argument by my brother Mosely, who 
was one of the members of the Bench 
in Maung Ba Tun v. Maung Ohn Khin, (2) 
the question whether the rule was expressly 
framed forthe purpose of securing the safety 
of the workman was not argued in Maung 
Ba Tun v. Maung Ohn Khin, (2) as the 
context shows; para, 2 at p. 302 of the report 
of the judgment there was not meant to 
be a detailed exposition of the language 
and meaning of the proviso, which had 
been already quoted at length at p. 300*; 
it was merely a very short statement of 
the difference between the English and the 
Burma Acts, and the emphasis was on the 
words “wilful disobedience” as opposed to 
“serious and wilful misconduct” and the 
words “sole question” as the context shows 
referred to that distinction. 

We have no doubt that, had the question 
of the construction of the words “to an 
order expressly given, or toarule expressly 
framed, for the purpose of securing the 
safety of workmen” been argued in that 
case, as it has been in this, the decision of 
that Court would have ia no way differed 
from our decision in the present case; but 
the point was not taken beforethem, In the 
present case there was no evidence upon 
which the Commissioner could find that the 
disobedience of the applicant, if any, fell 

(2) 1933 Rang. 299; 177 Ind. Oas. 626, A I R 1938 
Rang. 289; 11 R Rang, 164 


*Page of 1938 Rang.—[Hd.] 
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within the mischief of s.-3 (1) proviso (b) 
(ii) of the Act. 

It is perhaps desirable to observe that, 
before this proviso can operate in an em" 
ployer’s favour, each of seven distinct con- 
ditions must be satisfied. First, an order or 
rule must have been given or framed; a 
mere warning cr disclaimer of responsi- 
bility is not enongb. Secondly, its purpose 
— perhaps not necesssrily its sole purpose, 
but at all events its substantial purpose— 
must have been that of securing the safety 
of workmen as guch. Thirdly, though prob- 
-ably it need not say so in the precise terms 
the Legislature has chosen, the order or rule 
must contain words which on the face of 
them fairly and clearly indicate that its 
purpose is that of securing the safety of 
workmen : otherwise it is not “expressly” 
so given or framed. Fourthly, its terms must 
have been brought to the notice of the 
individual workman who is injured, for you 
cannot “wilfully” disobey an order of which 
you are unaware, Fifthly, it must have been 
disobeyed. Sixthly, the disobedience must 
have been wilful—neither, for example, 
merely negligent, nor due to a mistaken mode 
of doing a particular task, nor due to a wrong 
‘decision in an emergency, but deliberate. 
‘Seventhly, the accident must have been 
directly attributable tothe disobedience. 

. We have, accordingly, come to the cone 
clusion that upon the pleadings here and in 
view of the fact that the defence under tnis 
‘sub-section was never proved (and, for that 
matter, it wag never satisfactorily raised 
upon the pleadings), the case must go back 
to the Commissioner, with the intimation 
that-the respondents are liable to pay com- 
pensation, for him to decide the remaining 
issues and assess the amount of compensa- 
‘tion. The respondents must pay the costs of 
this appeal, Advocate’s fee 15 gold mohurs. 


Mosely, J.—I agree. 


Dunkley, J.— I agree. 


Blagden, J.—I agree. 
8. Appeal allowed. 
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OUDH CHIEF. COURT 
Second Civil Appeal No. 116 of 1937 
August 30, 1940 . 

YORKE, J. . 

MAHARAJA PANDE—Derenpant — 
APPELLANT , A 

-© versus : 

KALI DIN PANDE—P LAINTIPpe- 
RESPONDENT : ane 

Deed—Construction—Lease or  sale—Perpetial 
lease of under-proprietary tenure—Right of re-entry 
not reserved—Rent nominal—Rights conferred on 
lessee heritable and transferable—Lessee to: pay 
under-proprietary rent direct to superior proprietor 
—Transaction is sale and subject to rightof pre- 
emption—Pre-emption, < 

Recital in a document styled asa perpetual lease 
of under-proprietary tenure showed that what the 
vendor wanted to do was to effect an ont and 
out sale in order to get asum of money. Secondly 
that no right of re-entry wage reserved to the vendor 
Thirdly the rent reserved was quite nominal anc 
entirely out of proportion to the amount of the cask 
payment which was called ‘nagrana’. Fourthly 
although the document did not in express terms con 
fer. a right of transfer on the lessee, the rights con 
ferred were heritable. It was stated that full right» 
were given to the lessee, his heirs and kaim muka 
man that is representatives, which must apparently 
mean transferees. Fifthly ths lessee had full right 
to deal with the property. Sixthly this was no 
a lease for agricultural purposes but a lease o 
zamindari rights, The rights of the lessee, there 
fore, being transferable. Lastly the lessee was t 
pay the under-proprietary rent direct to the superic 
proprietor : 

Held, that the document was really a sale-dee 
transferring the under-proprietary rights of the lessc 
to the lessee and the sale was, therefore, subject t 
the right of pre-emption. Babu Baldeo Prasad > 
Sheikh Alt Hussain (l), 149 Ind. Cas, 550 (3) an 
143 Ind, Oas. 887 (4), referred to. o 


S.C. A. against the order of the Add: 
tional Civil Judge of Fyzabad-dated Ni 
vember 30, 1936, - a RS ce 


Messrs, Hyder Husain, Sri Rama and H.E 
Zaidi, for the Appellant. 


Mr. M. Wasim, for the Respondent, 


Judgment.—This is a second appeal b 
the vendee in a pre-emption suit. 

The plaintiff respondent had instituted 
suit for pre-emption in respect of 
registered deed dated May 15, 1935, where 
by the vendor purported to execute a pe 
Petual lease in respect of under-proprietar 
rights in favour of the present appellan 
The trial Oourt of the Munsif dismisse 
the plaintiff's suit, holding that the dee 
of perpetual lease was genuinely a leat 
and that although it had been execute 
with the object of evading preeemption nor 
the less it was not a mere disguise b» 
a device successfully adopted. The learne 
Additional Oivil Judge of Fyzabad hi 


1940 
held on the contrary that the document 
in question is an out and ont sale-deed 
disguised in the garb of a perpetual lease 
and has accordingly decreed the plaintiff's 
claim for preemption on psyment of 
Rs. 1,300 within two months from the 
date of the decree. It is against this decree 
that the present second appeal is filed and 
only one point arises, namely whether the 
document in question is a saleedeed disguis- 
ed as a perpetual lease or whether it is 
foal, as held by the Munsif, a perpetual 
ease. 

Learned OCcunsel for the vendee appel- 
lant contending that the document is a 
genuine lease, points out first of all that 
the document is styled a perpetual lease, 
and prima facie therefore it is to be taken 
as a lease. There might possibly have 
been some small amount of weight to be 
‘given to this argument had it not been 
for the fact that in the very preamble of 
the deed itis stated that the vendor wanted 
to sell the property in suit to pay off his 
-debts, that is to say what the vendor really 
wanted was asum of money in cash. 
He did not want to execute a document 
in any way to bring in an annual return. 
The preamble went on to recite that no 
one was ready or willing to purchase the 
property for fear of pre-emption, and it 
was only after great difficulty that the 
vendor was able to bring round the vendee 
defendant No.1 to accept a perpetual lease 
of the property. 

The second point he makes is that the 
deed provides that the lessee is to enjoy 
generation after generation only the usufruct 
of the land. The document in fact does not 
purport to transfer the land in itself but 
only its usufruct. 

Thirdly the rights given by the lease 
are only the ordinary rights given to a 
thekadar of ejecting tenants, enhancing 
rents and so on. On the other hand there 
are some provisions definitely limiting the 
Tights of the lessee. The lessee is not 
entitled to turn cultivated land into parti, 
that is fallow land. The comment on this by 
the lower Appellate Court ia that this clause 
is apparently redundant because there is 
no penalty provided in case the lessee trans- 
gresses this condition, 

The next point on which reliance is 
placed is that under this document an 
annual rent of Rs, 17-14, including nazrana 
ia reserved to the lessor. Prima facie 
this looks like a substantisl amount of 
went, but in fact Ks, 15-14 is the amount 
of the under-proprietary rent due from the 
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lessor to the superior proprietor and this the 
lessee is directed to pay direct to the superior 
proprietor. All that is reserved by way of rent 
to the lessor is Re, 2 per annum, and as no 
right of resentry is reserved, the only right 
which the lessor would have in respect 
of this amount would be to sue for it, if 
indeed it could ever be thought worth 
while to institute a suit once in every 
three years to recover the sum of Rs, 6. 

Ther again it is pointed out that there 
is a provision for enhancement of rent 
but the lower Appellate Court has rightly 
remarked that this is limited to enhancement 
of the under-proprietary rent, the benefit 
of which will go not to the lessor but to 
the superior proprietor. The lessor has no 
right to an enhancement of the nominal 
rent of Rs, 2. It will be noted that in go 
far as there are provisions which suggest 
that this document is a lease, those pro 
visions which might seems to be of some 
value for the purpose are all defective in 
one way or another. 

On the other hand in support of the 
view that this document is really a sale: 
deed we have first the recital in the pres 
amble which as I have already noted, shows 
that what the vendor had wanted to do 
was toeffect an out and out sale in order 
to get asum of money. Secondly we have 
the very important fact that no right of 
re-entry isreserved to the vendor. Thirdly 
we have the fact that the rent reserved 
is quite nominal and entirely out of 
proportion to the amount of the cash pay- 
ment which is called nazrana, as it must 
necessarily be called in order to give the 
document the appearance of a lease. 
Fourthly although the document does not in 
expressly terms confer aright of transfer 
on the lessee, the rights conferred are 
heritable. It is stated that full rights 
are given to the lessee, his heirs and kaim 
mukaman that is reprsentatives, which must. 
apparently mean transferees. Fiftnly the 
lessee has full rights to deal with the 
property. Sixthly this is not a lease for 
agricltural purposes but a lease of zamindari 
rights and therefore under the provisions 
of T. P. Act it necessarily follows 
that the rights of the lessee are transfer- 
able. Lastly since the lessee is to pay the 
under-proprietary rent direct to the superior 
proprietor, it is apparent that the lessee 
is to take the place of the, lessor undere 
proprietor entirely. In my opinion when 
all these facts are taken into considera- 
tion it is difficult to resist the inference 
that this document is really a sale-deed 
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transferring the undef-proprietary rights of 
the lessor completely to the lessee. 

Learned Counsel for the appellant has 
taken me through a whole series of rulings 
relating with only a few exceptions, to 
transfers of proprietary or under-proprie- 
tary rights in which the right of pre-emp* 
tion was sought to be exercised, but [ 
do not think it is necessary to refer 10 more 
than a very few of tbese cases. In 
Babu Baldeo Prasad v. Shaikh Ali Husain 
(10 O. C., 348) (1), it was held that ` 

“no right of pre-emption can be claimed in respect 
of perpetual lease of under-proprietary rights as such 
-a lease is not a sale within the meaning of the 
- Oudh Laws Act.” 

The Oudh Laws Act, of course, provides 
for a right of pre emption in respect only 
of sales and fore-closures. In this case 
the consideration for the lease executed by 
the pukhtadars or under-proprietors was 
Rs. 700 and a sum of Rs. 18-13 reserved 
as annual rent. No right of re-entry was 
reserved by the lessor, The two Courts 
below had held that the transaction evi- 
denced by the deed was neither a sale 
‘hor equivalent to a sale. The -learned 
Additional Judicial Commissioner remarked, 
- “The document in suit purportsto be a perpetual 
lease, and I am not prepared to hold it is as other 
than a propetual lease,” 
while the Judicial Commissioner said that 
he agreed that the patta in question evie 
denced a lease and not 8 sale. In that 
case it appears that the under- proprietor 
continued to be still liable to the superior 
proprietor for the rent due upon the 
holding in the occupation of the lessee. 
I should be inclined to suppose that the 
real rent reserved was something very 
minute. So far as it goes this case is 
helpful to the appellant but it is clear 
that the learned Judges were inclined to 
the view which formerly held the field in 
Oudh that when a document purports to 
be a lease it must ordinarily be constru- 
ed as a lease, i k 

Learned Counsel for the respondent has 
referred me to Baldeo Singh v. Puttu Lal, 
(21 Ind. Oas. 69) (2), as the first case in 
which the Oourt of the Judicial Commis- 
sioner discussed and considered the differe 
ence between a device and a mask, and 
` Held that 

“Gt would be contrary to public policy to allow 
a mask to conceal or shroud the real nature of a 
transaction or to permit a party to hoodwink the 
public and defraudthe Oourt by putting on a false 
disguise.” ° 

That was, of course a case where the 


(1)10 O 0 348. 
£2) 21 Ind, Cas, 69. 
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property was nominally mortgaged and nct 
lease but the underlying principle is the 
same, namely that what the GOouft has 
to ascertain is the real :nature of the 
transaction after stripping it of the disguises 
by which the true nature issought to be 
concealed. 

The next ‘case relied upon by learned 
Counsel for the appellant is Bindeshwari 
Prasad Upadhya Pandit v, Krishna Murari 
Pandit, (11 O. W. N. 430) (3). in which it 
was held that the grant of transferable 
tights does not make the perpetual lessee: 
of an under-proprietor into an under-pro- 
prietor himself, The question, however, in 
that case was not whether the transfer 
in favour of the so-called lessee could be 
pre-empted but whether a perpetual lessea 
was an under-proprietor so as to be able 
to preempt a transfer of under-proprietary 
rights by an under-proprietor, In so far 
as the Bench of this Gourt accepted the 
possibility of the creation of rights of a` 
perpetual lessee of an under-proprietor, 
that is a status something like that of a 
sub-under-proprietor, this case might be 
considered helpful to the appellant. 

On the other hand there is a well-known 
decision of their Lordships of the Privy 
Council in which it has been held that there 
are only three classes of holders of land in a 
village in Oodh, thatis proprietors, under- 
proprietors and tenants. As the rights of- 
tenants are rights under the Oadh Rent 
Act and are not transferable rights, it 
would follow that if a document by appear- 
ance creates a status unknown to law, the 
Courts in construing that document must 
prima facie construe it as creating the rights 
most akin to those nominally created. In 
the present case it is obvious that there 
is practically no resemblance between the 
rights conferred on the lessee by this docu- 
ment and the rights of atenant, where-' 
as on the other hand the document appears. 
to confer on the transferee practically the 
whole of the rights of which the trans- 
feror was possessed. 

On the other hand a reference has been 
made to Ram Anand v. Ram Das, (10 O. W. 
N., 613) (4), in which a Single Judge of 
this Oourt held in a case very similar to the 
present Case, a case of transfer by an undere 
proprietor under a so-called perpetual lease, 
that the document was really a sale-deed 

3) 110 WN 430; 4 ; A 
osda 145: 6 B 0585 a RD 13. a Ma se? 
(4) 10 O W N 613; 143 Ind. Gas. 887; Ind. Ral, 


(1933) Oudh 217; A IR 19330udh 329; 17 R D 706: 
LR14 A(O) 581, b. 
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giving riseto aright of pre-emption. 
learned Judge laid down that 

“if is open to a person to circumvent the law of 
pfe-emption by clocking a transaction into which 
- he entera, in such a way that the transaction can- 
_ not legally be held to be anout and out sale. In 
trying to aclfieve this object all devices are per- 
missible, but, at the same time, it is open to the 
Court to scrutinise all such devices very closely and 
to sea if the transaction into which the parties 
have entered does really amount to a sale or not. 
. IE it does not amount to a sale in law then the 
device succeeds and the right of pre-emption is 
defeated. If, on the other hand, it does amount to 
“a sale, the device falls and the right of pre-emp- 
tion is not circumvented. Where the executant of 
a perpetual lease has not reserved to himself any 
right of re-entry and has not reserved to himself 
any interest whatsoaver in the land which he 
ostensibly leases and a close scrutiny of the deed 
shows that the executant has no real interest left 
in the plots leased, notwithstanding the fact that 
the word used in the deed is nuzrana and not 
price, the device does not succeed in taking the 
transaction out of the category of a sale.” 

In that case the amount of nazrana was 
Rs. 300. The lease was heritable, the 
amount of rentreserved to the lessor was less 
than Re 2, the lessee was given the right 
sto plant groves and buili wells and no 
right reserved to the lessor to enhance tue 
nominal rent. Notwo cases are ever quite 
on all fours but there is tha closest 
parallelism between that case and the present 
one. 

In my opinion the learned Civil Judge 
has rightly held that the document execut- 
ed by the lessor was not realiy a lease a: all 
but an out and out sale-deed in favour of the 
lessee which gave rise to a rigit of pra- 
emption, The plaintiff's suit for pre-emption 
was rightly decreed by the lower Appal- 
late Oourt. There is no force whatever in 
this appeal which fails and is dismissed 
with costs. 


The 


D. Appeal dismissed. 


ALLAHABAD HIGH COURT 
Oriminal Revision No. 62 of 1940 
June 26, 1940 
Braunp, J. 

ABDUL RAHMAN—AppPLioanT 
versus 
EMPEROR—Orpositg Party 
Arms Act (XI of 1878), s. 19 (f)—Scope—Section 
does not speak of exclustte or sole possession or 
control—It contemplates actual and physical and not 

merely constructive possession or control 

There is nothing in s. 19 (f), Arms Act about 
“ sxclusive “ or * sole’? possession or “ exclusive ” 
. “sole control. The test provided by the section 
is not as to whom the arms bslong but whether 
they are in the “ possession "° or under the “ control” 
«of the person charged. What is contemplated by 
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s. 19(f) is actual and physical possession and con- 
trol and not merely a ““ possession ’’ or ‘control ” 
by construction of law. It is not a liability to be 
found in a merely constructive or presumed posses- 
sion or control which the law might for other pur- 
poses import into the facts of the case: 

Held, upon facts that it could not be said that 
the possession and control of the spear belonged to 
the accused rather than to either of his two adult 
sons, and consequently the requirements of s. 19 
(f) had not been fully complied with. 143 Ini, Oas. 
114 (D, distinguished, Queen-Empress v. Sangam Lal 
(2), not followed. ` 


Or. R. from an order of the Ssssions 
Judge, Allahabad, dated December 18, 1939. 
Mr. Mustag Ahmad, for the Applicant, 


Toe Deputy Govt, for the 


Orown, 


Advocate, 


Order.—This is a revision case which 
has caused me a little trouble. It is a case 
und-rs, 19 (F), Arms Act. It is important 
in such cases as these—and indeed in other 
cases—where an offence under statute is 
alleg-d to lok first at the statute itself. 
Section 19, Arms Act, reads thus: 

“Whoever commits any of the following offences 
. e.  ‘f) has in his possession or under his 
control any arms, ammunition or military stores 
in contravention of the provisions of s. 14 or 
a. 15 . . . shall be punished with imprison- 
ment for a term which may extend to three years, 
or with fine, or with both.” 


It has to be observed that the offeace 
is constituted by “possession or control" 
of any arms, etc, There is a great temptae 
tion sometimes to read into a statute words 
which ara not there and I poiat out taat 
there is nothing in tnis section about 
“exclusive” or “sole” p ssession or “ex- 
clusive’ or “sole” control. Moreover, the 
test provided by the section is not as to 
whom the arms belong but whether t ey 
are in the “possession” or under the “eoa- 
trol” of the person cnarged. With tnose 
observations I come to tae facts of this 
case, Tue facts are not disputed and indeed, 
in this revision, they could not, I taiak, 
be disputed. In March 1939 there was com> 
munal trouble in Allahabad. For good and 
sufficient reasons the Vistrict Magistrate 
had occasion to search the house of tnis 
applicant Abdul Rahman. The house itself 
is one which may be described as running 
from west to east. It is approaened from 
the west and three entrance doors give 
on to a single room. At tne back of this 
room are two further doors, the one on the 
left hand side leading to a series of roo.ns 
which were in the personal occuption of tne 
applicant, Abdul Rahman, who lived there 
with his two adult sons. Tae doorway on 
the right after passing througa a small 
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psssage leads to a courtyard and a room 
which at the material time were in the 
occupation of another man, who possibly 
may have been a relative of Abdul Rat man, 
called Pir Mohammad. The result is that 
the front room, that is to say, the most 
westernly rocm served as a kind of entrarce 
lobby by which access was gained both to 
the applicant’s rcoms and to the room or 
rooms «ceupied by Pir Mohammad. Apart 
from tbis common entrance, the two sections 
of tke house were quite separate, I ought 
however to mention that there was an up- 
stairs ficor, but it dces not enter into this 
story in any way and itis not really neces» 
gary to mention it again. It has been 
found as a fact that Pir Mohammad was a 
tenant in respect of his portion of the house 
frcm the applicant, Abdul Rahman. 

The District Magistrate when he made 
his search discovered in the front room 
near one of the doorways a number of 
sathis snd-a bamboo with a spear head 
fixed-to it, in short a spear. And, in con- 
sequence of that discovery, the applicant 


Abdul Rakman was charged under the- 


section of the Arms Act, which I have read, 
with being in pcssession or in control of 
“this spear. Ncw, there are certain other 
facts which have been found in the Court 
‘below. It Las been found, as I have 
already indicated, that Abdul Rahman lived 
in hie portion cf the house with his two 
scoe. One cf the consis aged 16 and the 
other one is aged £0. lt has, moreover, 
been fcund as a fact that the whole Louse 
belongs to the applicant and that the front 
room in addition to forming the common 
entrance is aleo used by him as a place to 
keep his odds and ends in and aga room 
in which he receives his visitors. 1 omitted 
to menti:n that, at ihe same time as the 
discovery of the lathis and spear, a chopper 
was discovered in another part of the house 
which Abdul Rahman admits is his, The 
applıcant, however, disciaimed all know- 
ledge of the spear. 

The short point in this case is whether 
upon there facts s. 19 (f), Arms Act, has 
been satisfied, in other words whether they 
show thatthe spear in question was in the 
“possession or- under the “control” of 
Abdul Rahman. I point out again that ve 
are not considering whom the spear ber 
longed to or may have belorged to in the 
sense of who was the owner of it. No doubt 
if cne could trace the ownership of it to 
the applicant, it would be diffcult for him 
in circumstances such as these to say that 
his was not the “possession” and the 
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“control” also, The ecnverse will not hold 
good and it is quite possible that a man 
may possess or control an article notwith- 
standing that it does not belong to him. 
And again, as I have already pointed out, it 
is not exclusive possession or exclusive cone *- 
trol that is required by the section, but 
merely possession or control. I have been 
referred to certain authorities of this Court 
and the first to a case, Kaul Ahir v. Em- 
peror (1), Ido not think that this case is. 
of great assistance in determining the one 
before me. It was a case in which two 
cartridges were discovered cunningly con- 
cealed in a cornbin’ The learned Judges 
who composed the Bench which decided 
this case held that it was impossible to find 
that the head of a family is responsible on 
principle for the presence of articles in his 
house of which he may be whclly unaware. . 
The essential difference between that case 
and the one which is now before me is that 
in the former case the articles were hidden 
and obviously before the prosecution could 
even start to allege possession or control, it 
was faced with the difficulty of showing 
that the person who was alleged to have 
pcssession or to have control knew that the 
articles were there, It is obvious that you 
cannot have either possession or control 
over something which you do not know 
exists. In the case now before me it is 
not, I think, possible for the applicant to 
say that he did not know that this spear 
was there. He does not attempt to say that 
and if he did it would be quite obvious 
that he was not telling the truth. There it 
was standing in the common entrance hall 
for allthe world to use it, Then again, in 
Queen Empress v. Sangam Lal (2) it is 
observed that 

“it is incumbent upon the prosecution to give good 
evidence that such arms are in the exculsive pos- 
sessicn and control of the particular member of 
the joint family who is sought to be charged with 
their possession.” 

With great respect, I think that possibly 
that is importing words into the section 
which are not there and that it might be 
better expressed by saying that it must be 
shown that they are in the actual posses- 
sion and notin the constructive possession 
of the particular person charged. Looking 
at the section fairly, I think and the autho» 
rities appear to me to support this view 
that it is actual and physical pusséssion 
and control that the Act is speaking of and 

(1) AI R1933 All, 112; 143 Ind. Oas. 114; 34 Pe 
L J 517; 55A 112; 1932 AL J 1072; L R 14A7 


Cr; (1933) Or. Cas, 160: Ind. Rul, (1933) All. 195 (1). 
(2) 15 A 129; A W N 1893 48. 
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not merely a “possession” or “control” by 
construction of law. The offence, as it 
seem$ to me, is the offence of physically 
afd actually possessing or controlling the 
arms in question Itis nota liability to be 
found ina merely constructive or presumed 
possession or control which the law might 
for other purposes import into the facts of 
tne case, Now. applying these principles. 
how do they affect this case? Thera are 
two possibilites, Itis possible to say that 
Pir Mohammad, the tenant, might just as 
well be the actual possessor and controller 
of the spear as Abdul Rahman. It is said 
that be uses this common entrance lobby 
and that there is nothing to show that the 
spear is not his, In short, it suggests that 
the spear might have been left in the 
entrance room in much the same way as 
one leaves one’s umbrella in the hall on 
entering the house. Iam not attracted by 
this view. I think upon the evidence, the 
room has been shown to be in the exclusive 


possession of Abdul Rahman except that . 


perf rce the tenant rir Mohammad gets 
access to his own room through it, There 
is no evidence of any kind on the record 
that Pir Mohammad ever used it otherwise 
than for the purpose of passage. 

Toe other question, and to my mind 
a far more troublesome one, is whether it 
is possible to say upon these facts as 
proved that the possession and control of 
the spear bslonged to Abdul Rahman 
rather than to either of his two adult 
children. That is the really difficult quese 
tion to my mind. These two lads, one of 
them 16 and the other one 20, lived with 
their father, and used no doubt, the living 
quarters of the house in common with him. 
No doubt they kept their own goods and 
chattels in the house just as members of 
every family do. Andin the same way as 
an umbrella standing in the common umo- 
Tellastand of a house migut belong to 
any inmate of it, so it seems to me that 
this spear might have belonged just as 
much to one of these two boys as to their 
father. Not that ownership is the test. 
The test is actual possession and actual 
control. Even if this spear belonged to 
one of his sens, would it be possible to say 
that Abdul Rahman had actual possession 
and actual control of "it? Iam doubtful; I 
do not think it would. It would not have 
been his to possess and it would not have 
been his to control and, as I have already 
pointed out, we are dealing with actual 
possession and actual control and not with 
constructive possession and constructive cone 
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trol. It seems to me for these reasons that 
the requirements of s, 19 ‘f) have not been 
fully complied with and that the prose- 
cution in this case has failed to show that 
Abdul Rahman was in possession or in 
control of this spearin the sense in which 
the terms ‘possession’ and ‘control’ are 
used in the Act. I accordingly allow this 
revision not without some hesita:ion—and 
Set aside the sentence and conviction. The 
bail bond will be discharged. 
D, Revision allowed. 


—— 


PATNA HIGH COURT 
Appeal No. 270 of 1937 
July 26, 1939 
Duav_e, J. 
Raja INDERJIT PRATAB BAHADUR 
| SAHI — APPELLANT 
versus 
SURAJ NARAIN CHAUDHURY 
AND ANOTHER ~ RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), s. 170— 
Execution of rent deoree—Third party claiming 
title to tenure, if can apply under O. XXI, r. 58, 
Civil Procedure Gods :Act V of 1908)—Suit for 
declaration of title to holding, maintainability — 
Execution of rent decree against benamidar —Sale 
certificate in name of benamidar—Beneficial owner 
allowed to deposit decretal amount—Landlord with- 
drawing it — Landlord, if disentitled to proceed 
against benamidar—~—Landlord’s objection challenging 
depositor's right to make deposit overruled by 
executing Court —Landlord's withdrawal of deposit, 
whether recognition of depositor as tenant. 

Though in execation of rent decree a third party 
claiming title to the tenure is not competent to 
apply under O. KAI, r. 5%, Civil P.O, yet s. 170 (i) 

en, Ten, Act does not bar asubstantive suit by 
him for declaration of title tothe holding and that 
the landlord had no right to have them sold in 
execution of the decree. 142 Ind. Oas 10 (1), 126 
Ind, Oas. 422(2), relied on. [p, 788, col. 2]. 

“A decres obtained against benamidar will bind 
the decree-holder. 49 Ind Cas. 1 (4), relied on. 

The benami character of the interest of tenant 
in whose name thesale certificates stand, cannot, 
merely because the executing Oourt allowed the 
beneficial owner to deposit the dacretal amounts 
and the landlord proceeded to withdraw them, 
disentitle the landlord to proceed against the 
certified auction-purchaser or entitle the beneficial 
owner to claim that heshould have been sued instead 
of his benamidar and that the decrees obtained 
against the latter donot bind him, {p. 790, col. 1.] 

Athird party had deposited the decretal amount 
and the landlord had challenged the depositor’s 
right to make deposit. The executing Court over- 
ruled the objection, on the footing thatthe depositor 
had an interest voidable on the sale ashe was the 
real purchaser of the land sought to be sold: 

Held, that the decision was asummary orderand 
was not appealable. If the landlord chose to 
withdraw the deposit, the withdrawal did not 
amount to recognition of the depositor as tenant, 
138 Ind. Cas. 20 (7), relied on. : 

(Case-law distinguished.) 
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A. from the appellate decree of the Addi» 
tional Sub-Judge, Darbhanga, dated Des 
cer ber 8, 1936. 

Messrs. S M. Mullick and Harnarayan 
Prasad, for the Appellant. 

Mr. S, K. Mitter, for the Respondents. 


Judgment.—This isan appeal by the 
defendant, the proprietor of the touzi in 
which lie three occupancy holdings, the 
subject-matter of the suit. Plaintifi’s case 
was that these holdings had been purchased 
by his fatker in 1913 and that on the land- 
lord putting them up to sale in execution of 
rent decrees the plaintif purcbased them 
in 1914 benami in the name of his servant, 
the original defendant second party, who, 
or his death after the institution of the 
present suit, was replaced by his son. In 
1925 the landlord (defendant No. 1) obtain- 
ed decrees for the rent of the three holdings 
against defendant second party, and in the 
execution proceedings{the plaintiff obtained 
permission to deposit the decretal amounts 


(ander e. 170, Ben. Ten. Act.) He deposite. 


‘ed the mecneys accordingly, and the de- 
fendant landlord withdrew them. There 
were sin.ilar decrees and deposits and withe 
drawals in 1929. In 1931 the defendant 
landlord again sued defendant second party 
for anears of rent, obtained decrees, and 
took cut execution Plaintiff filed objections 
urder O. AKI, r. 55 but these were dis» 
missed in 1934, and plaint ff therenpon 
brought the suit (out of which this appeal 
arises) for declarations that he isthe raiyat 
of the three holdings and that t} ese holdings 
are not liable to be sold in execution of the 
decrees obtained by the defendant landlord 
egainst defendant second party. The suit was 
contested by tLe defendant landlord on the 
grounds tLat it was not maintainable, that 
it wes barred by s. 47, Civil P. O., and 
that the defendant had not recognized the 
plaintiff. The lower Courts bave decreed 
the suit on the ground that the withdrawal 
of tte moneys deposited by the plaintiff in 
1926 amounted to the landlord’s reccgpition 
of the plaintiff as the raiyat of the holdings 
and that it was therefore not open to tbe 
defendant landlord to sue defendant eecond 
` party so as to bind the plaintiff. 
- It hag keen contended on behalf of the 
landicrd appellant that the decrees obtained 
by him being rent decrees, it was not com- 
Petent to the plaintiff respondent to apply 
under O. XXJ,r, 58 at all. This contention 
must plainly be accepted: see Deonandan 
Prasod v. Pirthi Narayan (1) for tere is 


~(1).1) Pat. 780; 142 Ind. Cas 40; A I R1933 Pat 
32; 13 P L 'T 643; Ind. Rul. (1933) Pat 104, 
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no dispute that the appellant is the land» 
lord of the holdings and that the rent for 
the years in suit had not been paid thim. 
It is also clear that a8 O. KAT, r. 58 did ndt 
apply, it was not open to the plaintiff to 
sue under O. XXI, r.63 as he has done,. 
But assuming for a moment that tve_plain- 
tiff is not bound by the decrees obtained by’ 
defendant landlord against defendant see 
cond party, it cannot be pretended that 
no suit lay at all at the instance of the 
plaintiff. The effect of the provision in 
s. 170 (1) of our Ten, Act, which makes 
ss. 278 to 283, Civil P. O. (now O. XXI, 
rr. 58 to 63) inapplicable to holdings at- 
tached in execution of decrees for arrears 
due thereon, is, as was held by their Lorde 
ships of the Judicial Committee in Jitendra« 
nath Ghosh v. Manmohan Ghosh ‘2) 

“that there can be no investigation in execution 
proceedings held under Oh. XIV, Ten. Act, of claims 
by third partice to an interest in the tenure (or 
holding), but it does not bar a substantive suit 
such as that for a declaration of the plaintifi’s title 
to the holdings and that the appellant had no right 
to have them sold in execution of the decrees and 
for an injunction restraining them from selling”. 


The suit as framed was capable of being 
put into this form by slight amendments of 
the plaint and the payment of appropriate 
court-fees: see Deokali Keor v. Kedar Nath 
(3) though this aspect of the matter has 


‘not been pursued before me because of 


other considerations that arise in the case. 
That rr. 55 and 63 of O. XXI had no ape 
plication was urged in the lower Appellate 
Ccurt; but the learned Subordinate 
Judge, who was apparently not aware of 
the express decision in Deonandan 
Prasad v. Firthi Narayan, (1) held the suit 
to be maintainable because in his view 
it was incumbent on the landlord to sue 
the real tenant after the decision in the 
execution proceedings of 1925 that the 
plaintif was tre real tenant and was entitl- 
ed to deposit the decretal mounts, and 
therefore the plaintiff was not represented . 
in the rent suit which led tothe present 
suit. f 

The substantial question before me thus 
is whether the plaintif is bound by the 
rent decrees obtained by the appellant. It 
has been contended on behalf of the appel- 
lant that he was entitled to sue the benami- 
dar and that decreesobtained against the 
benamidar do bind the beneficial owner. 
The lower Couris have, as against this, upe 


(2) 58 O 301; 128 Ind. Cas. 422; A I R1930 P O 193; 
57 I A 214; 34 O W N 821; Ind. Rul. (1930, P O 326; 
52 OL J 272;59M LJ 607; 32L W 736 (P O). 

(3) 39 O 7045 15 Ind. Cas, 427; 16 O W N 838. 
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held the plaintiffs-case that the landlord’s 
withdrawal of the deposits made by the 
plaintiff in 1926 after obtaining a decision 
ffom the executing Court that defendant 
second party was only a benamidar of his 
. amounted ta his recognition as the tenant. 
That a‘decree obtained against the benami- 
‘dar will bind the beneficial owner cannot 
be and has not been disputed before me: 
see Gur Narayan v. Sheolal Singh (4). But 
the substance of the plaintiff's claim is that 
Since the decision of 1926 the landlord is 
not entitled to treat defendant second 
party as his benamidar. In support of the 
view that the withdrawal of the deposit 
under s. 170, Ben. Ten. Act, amounts toa 
recognition of the tenancy of the plaintiff 
the lower Appellate Court has cited two 
Patna decisions, Motihari Concern Lid, v. 
Lachmi Prasad (5) and Rajendra Narayan 
v. Mahseh Chandra, $3 Ind. Oas. 203 (6), 
besides one ruling from Oalcutta, 


The learned Advocate for the appellant 
has drawn my attention to a comparatively 
recent decision of this Court, Dina Nath 
Malla +. Dina Nath Gorain (7) in which it 
was held by Macpherson and Scroope, JJ., 
dissenting from the decision in Rajendra 
Narayan v. Mahesh Chandra, 83 Ind. Cas. 
203 ‘6) that the mere withdrawal by the 
landlord of rents decreed against the ten- 
ant and deposited by his transferee does 
not amount toa recognition by the lande 
lord of the transferee as a tenant. It is true 
that in this case from 11 Patna the amount 
deposited had been withdrawn by the land- 
lord under protest, but it is algo unquestion- 
able that. the present case is itself dise 
tinguishable from Motihari Concern Lid. 
v. _ Lachmi Prasad (5) and Rajendra 
Narayan v. Mahesh Chandra, 83 Ind. Oas. 
2U3 16: [ which, as I have already said, was 
dissented from in Dina Nath Malla v, Dina 
Nath Gorain (7;]in that in these two cases 
there is nothing to show that the landlord 
had objected to the right of the transferee 
to make the deposit but had been overs 
ruled by the executing Court, as happened 
in the present case. The order of the exes 
cuting Court in 1926 holding that the 
plaintiff had an interest voidable on the 


(4) 46 O 506; 49 Ind. Oas. 1; AI R 1918P O 140; 
OTA 117 A Ld 66; 36 MLJ D EE 28 
O WN 521;1 UPLR(PO)1(PO 

0> 2 P L W 158; 41 Ind. Cas. AA AIR 1917 Pat 


6 83 Ind. Oas. 203; AI R1934 Pat 669; 6PL T 


220; 1924) Pat 281; 3'Pat LR 268. 
(7) 11 Pat. 257; 138 Ind. Cas. 20;A IR 1932 Pat 


192,18 PL T 387; Ind, Rul, (1932) Pat 163. 


INDBRJIT PRATAB V. SURAJ NARAIN (PATI) 


789 


sale ashe was the real purchaser of the 
land sought to be soldin execution was a 
summary order, and it was not appealable 
Nalini Behari Roy v. Fulmani Dasi (8) 
either as a decree or as an order, being 
passed on the footing not that the appli- 
cant was a representative of the judgment- 
debtor, but that he had an interest of his 
own which was voidable onthe sale and 
therefore entitled him to make the deposits 
under s. 170(3), Ten. Act. The order thus 
left the landlord no choice but to withdraw 
the deposit, and was conclusive for the pur- 
poses of the execution proceeding. Oan 
it be properly said that withdrawal in such 
circumstances also meant recognition by 
the decreesholder of the depositor as the 
tenant, and this in spite of the fact that 
the decree-holder had actually challenged 
the applicant's right to make the deposit ? 
It is as difficult to suppose that the exe- 
cuting Oourt was intended finally to pro 
nounce in a summary Manner on a question 
which would otherwise be debatable in a 
regular suit, subject to appeal, etc., as it is 
easy to see why the Legislature refrained 
from letting the proceedings in execution of 
arent decree be complicated, even indiract- 
ly, by questions relating to title, so much 
so that it express'y excluded the applicatiou 
of O. XXI, rr. 58 to 63. The view that with- 
drawal amounts to recognition was rested 
on estoppel in Thomas Barclay v., Sued 
Hossein Ali Khan (9) and it wis further 
developed in Jugal Mohini Dasi v, Srinath 
Chatterjee (10). This was criticized bs Coxe, 
J., in the case from Nalini Behari Roy v. 
Fulmani Dasi (8) to which I have already 
referred, and in Suckshand Das v. Giri thari 
Das (11) it was observed that the ground 
on which the principle of estoppel was ap- 
plied in these and other cases was open to 
question, In Fazoo Mia v. Sultan Ahmad 
(12) Rankin, ©. J. had to deal with the 
right of the transferee of a non-transfer- 
able occupancy holding to make a deposit 
under O. XXI,r. 89. On the princip.e of 
Stare decisis he upheld the right, but observa 
ed that 
“if the withdrawal of the deposit made under r, 89 
is to mean that the landlord has recognized the 
depositor as tenant of this non-transferable occus 
pancy jote, then it does seem anomalous that such 
a person as the opposite party here should have the 
right to make the deposit. It clearly cannot be the 


(8) 15 O L J 388; 13 Ind, Cas. 487; 16 O WN 421, 

(960LJ 601. 

(0) 120 L S 609; 7 Ind. Oas. 477. 

(D440 LJ 127; 97 Ind, Oas. 1016; A IR 1926 
Oal 1215. 

+ (12) ES O 108; 106 Ind, Oas. 143; AIR 1927 Oal 817; 
31 0 W N 1050, 
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law that the landlord by the machinery of r. 89 
ean be obliged either to go without his rent or to 
recognize the transferee whom he does not wish to 
recognize in the case of a non-transferable jote", 

The learned Chief Justice also said that 
he deubted extremely 
“whether it is true that a mere acceptance or with- 
drawal of this deposit would operate to oblige the 
landlord to recognize this tenant :transferee)", 

The weight of authority in Calcutta 
which appeared at one time to be in favour 
of the view that withdrawal imports recog- 
niticn thus seems to be shaken, and in our 
own Court it bag been pointed out that the 
withdrawal is not a withdrawal of rent paid 
as rent but of money deposited in Court to 
satisfy a decretal sum due: Sheo Prasad 
Lol v. Lala Barhamdeo Lal, 38 Ind. Cas. 
366 (13) a case which was approved on 
this point in Dina Nath Malla v. Dina 
Nath Gorain (7), As I have already said, 
the appellant did not withdraw the de- 
posits under protest; but he had objected 
to the right of the plaintiff respondent to 
make the deposits, and the order of the 
executing Court which was against bim was 
pon-appeable and left him to choose bets 
ween dropping the executicn proceedings 
altogether ard withdrawing the deposit. If 
in such circumstances, he chose to withdraw 
the deposit, I do not see how it can be pro» 
perly said that he ckose to recognize the 
depositor as his tenant, As was pointed out 
by Scroope, J.in Dina Nath Malla v. Dina 
Nath Gorain 17) there could be no estoppel, 
the depositor not having been induced by 
any action cf the landlord to change his 
position, and the withdrawal merely pre- 
serving the status quo ante, 

“whereas if the money is not withdrawn and the 
holding is sold, the depositor loses his interest in 
the holding completely.” 

In my opinion therefore the withdrawal 
of the deposits by the appellant in 1926 does 
not, as a matter of law, entitle the plain- 
tiff-respondent to say that he was recog- 
nized by the landlord as the tenant of the 
holding. Further, if the benami character 
of the interest of defendant second party, 
in whose name the sale certificates of 1914 
stand, be a fact, if cannot merely because 
the executing Court allowed the plaintiff in 
1926 (and again in 1929) to deposit the 
‘decretal amounts and the appellant proe 
‘ceeded to withdraw them, disentitle the 
appellant to proceed against the certified 
auction-purchaser or entitle the plaintiff. 
respondent to claim that he should have 
been sued instead of his ‘benamidar and 
that the decrees obtained against the latter 
po not bind him. The lower Courts have 

(13) 38 Ind. Cas, 366; ATR 1927 Pat 356, 
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in substance treated the decision of 1926 
under s. 170 (3) as res judicata for the pure 
pose of the suits which are now assailetl. It 
was however not treated in that manner for 
the rent-decrees which were executed in 
1929, and I have already given reasons why 
it cannot be so regarded for the purposes of 
the still later decrees now in question. The 
benami relation alleged by the plaintiff has 
in my opinion not been put an end toin 
such a way as to bind the landlord and 
compel him to sue not the benamidar but 
the plaintiff. The rent decrees in question 
cannot therefore be successfully assailed by 
the plaintiff. He cannot force himself upon 


. the landlord and is not entitled to a declara». 


tion that he is the raiyat of the holdings 
merely because of the decision of 1426 and 
the consequent withdrawal of the deposits. 
The result is that this appeal must be 
allowed with costs of all Courts and the suit 
dismissed. 

D. Appeal allowed, 


mamane 


SIND JUDICIAL CONMISSIONER’S 
COURT 


Civil Revision Application No. 18 of 1938 
December 13, 1939 
Davis, J. C. AND WESTON, J. 
DAYALJI PRAGJI—PLAINTIRER —APPLIOANT 


versus 
KARACHI ELEOTRIC SUPPLY 

CORPORATION— Dgrenpant— Opponent 

Mortgage—Movable property—Mortgagor allowed to 
remain in possession—Mortgagor mortgaging property 
to third person—Third person selling it-—First 
mortgagee, when can recover from second mortgagee— 
8. 179, Contract Act (IX of 1872), if applies in auch 
case—Contract Act (IX of 1872), a. 179—Section is 
enabling one and must be read with s3. 178. 

Where there isa mortgage of movable property, 
and the movable property is allowed by the mort- 
gagee to remain in possession of the mortgagor 
as ostensible owner, and the property isagain mort- 
gaged to a third party and sold, the first mortgagee 
cannot recoverfrom the second mortgagee unless he 
can show that the second mortgagee had notice of 
the prior mortgage. Section 179, Contract Act has 
no application jn such a case, 

Oase-law relied on.) 

jection 179, Oontract Act is an enabling section 
and must be read with s. 178. 

O. R. App. to revise the decree passed by 
the Small Oause Court Judge, Karachi, dated 
May 17, 1933. 

Mr. W. B. L. Vellani, for the Applicant. 

Mr, Hukumatrai M. Hidnani, for the 
Opponents, 


Davis, J C,—This is an application in 
revision against a judgment of the Judge 
of the Small Oause Court, Karachi, in which 
he dismissed the plaintiff’s suit on the 
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-ground that the plaintiff is not by reason 
of a prior mortgage entitled to recover 
from the defendants compensation for loss 
uffered by reason of the fact that the 
efendants had taken and sold a motore 
cycle engine and certain other movable 
property which had been previously mort- 
gaged to them by the owner, This case 
is to be looked at from the point of view 
of which of two innocent. persons must 
suffer. The person responsible for all the 
trouble which has arisen is one Bhanji 
Vithal who was in need of money and 
borrowed Rs. 500 from-.the plaintiff on a 
mortgage deed executed by him, Bhaniji 
Vithal, and one Hiralal Chhaganlal, for, 
the plaintiff, was not prepared to accept 
-the security of Bhanji Vithal alone. Te 
plaintiff however did not take the precaution 
of himself taking possession of the motor- 
cycle engine, the subject of their mortgage, 
but left it in the possession of the owner, 
and he being pressed for the payment of 
certain bills mortgaged the engine again 
together with certain other movable pro- 
perty to the defendants, the Electrice Supply 
Corporation, as security for the payment of 
their bills and allowed them to remove the 
engine and gave them written authority to 
sell it if the bills were not paid within 
fifteen days, which the defendant company 
subsequently did. ‘The plaintiff however 
recovered the Rs, 500 advancad ina suit 
he brought against the mortgagors and a 
balance of Rs. 106-3-0 was left due to him 
upon the transaction, and it is for this 
balance that he sued the defendant Company 
in the Small Cause Court and which he was 
unsuccesefulin obtaining because his suit 
was dismissed. 

The learned Advocates for the applicant, 
however, contends that as the engine had 
been already mortgaged with the plaintiff, 
the mortgagor could only transfer to the 
defendant Oompany his own limited inte» 
rest. Therefore, when the defendant Com- 
pany sold the engine, they sold that which 
they had no authority to sell and were 
liable, therefore, as he says, in trover, or for 
damages for wrongful conversion to the 
plaintiff, He relies upon s. 179, Contract 
Act, But we do not think s. 179, Contract 
Act, has any applictaion to a case like the 
present upon these facts, for s. 179 must 
be read with s. 178, Contract Act, and all 
that s. 179, Contract Act says is that a 
person may pledge his limited interest in 
the goods when he has a limited interest 
only. Itis an enabling section. Thesection 
does not say that where a prior mortgagee 


DAYALJI PRAGJI V. KARACAI ELEOTRIO SUPPLY CORPN, (SIND) 


791 


allows tha mortgaged property to remain in 
possession of the owner and the proparty is 
again mortgaged to a third party. in good 
faith without notice and sold by that third 
party, the first mortgagee is to be preferred 
to the second and the second mortgagee 
though an innocent third partv must answer 
to the first mortgagee for his interest in the 
property. In fact a long line of cases is to 
the effect that where there is a mortgage of 
movable property, and the moverble pro- 
perty is allowed by the mortgages to remain 
in possession of ths mortgagor as ostensible 
owner, and the property is again mortgaged 
to a third party and sold, the first morte 
gagee cannot recover from the second morte 
gagee unless he can show that the second 
mortgagee had notice of the prior mortgage, 
One case in point is the case in Mossa 
Abdul Habib v. Manug Tun Kyaing (1). 
In that case, defendant No, 1 bya regis- 
tered document hypothecated to the morte 
gagee-plaintiff a printing press as security 
for a loan. The mortgagee did not take 
possession of the printing press under tha 
hypothecation and allowed it to remainin 
the possession of defendant No. 1. Deafsn: 
dant No. L fora second time hypothecated 
the priating press to defendant No. 2 as 
security for a loan of Rs. 2,500. Defendant 
No. 2 filed a sait, obtained a dacree and in 
dua course the printing press was sold in 
execution of the decree, and thereafter tha 
plaintiff filed the suit in which judgment is 
given in this reported case, seeking to 
recover the sum aivanced upon the first 
mortgage from the second m rtzagse. He 
failed. The learned Chief Justize referred 
in his judgment to the case in Dearle v, 
Hall (2), at p. 483, in which Sir Thomas 
Plumer says : 

“The Law of England has always been that par 
sonal property passes by delivery of possession; and 
it is possession which determines the appareat 
ownership. If therefore an individual, who in the 
way of purchass or mortgage contracts with ano- 
ther for the transferof his interest, does not divast 
the vendor or mortgagor of possession, but per- 
mits him to remain the ostensible owaer as before, 


he must take the consequences which may ensue 
from such a mode of dealing.” 


There is in this reported case reference 
to a whole line of English and Indian cases 
on the point. The case is simply putin 
Sreeram Narasiah v. Venkataramiah (3) 
whers Phillips, J., dealing with the equities 


(1) ALR 1931 Rang. 201; 131 Ind. Oas. 723;9 R 
182; Ind. Rul. (1931) Rang. 147. 

(2: (1823-29) 38 E R 475 (483), 

(3) 42 M 59; 47 Ind Oas. 976;A I R 1919. Mad. 
779; 35M LJ 450; 8 L W 517; (1918) M W WN 718; 
24 ML T454. , 
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of the case, pointed out that clearly in cases 
of this nature the equities were in favour 
of the innocent pureiaser, because the 
first mortgagee by allowing the moveable 
property to remsin in possession of the 
owner opened a wide door to fraud. The 
learned Judge also relied upon s. 103, Con- 
tract Act, under which a person in posses- 
sicn of movables, although not the owner, 
can pass the property in the goods to an 
innccent purchaser, Thereis also a case of 
the Oalcutta High Court, reported in 
Co-operatine Hindusthan Bank, Ltd., vV. 
Surendranath De (4), in which the same 
plinciple is followed. We think, therefore, 
the learned Judge was right in his conclue 
Sion that the plaintiff had no right to recover 
-from the defendants what in effect is 
.compensation for his own carelessness. We 
‘see, therefore, no reason to interfere with 
the judgment of the Small Cause Court, 
-and tbe revision application is dismissed 
with costs. 


Ba Application dismissed. 


(4) 59 0 667; 138 Ind. Oas. 852; A I1&R-1932 Cal, 
524; 36 O W N 263; Ind. Rul. (1932) Cal, 528. 
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PATNA HIGH COURT 
Appeal No, 180 of 1937 
August 29, 1939 
Harriss, O. J. 
PANCHANAN MUKHARSI—Arraiiant 
versus 
COMMISSIONER or CUTTACK 
MUNICIPALITY—Resvonpent 

Bihar and Orissa Municipal Act (VII of 1922), 
as. 117, 115 (2)—Determination of objection of 
assegsee without giving him opportunity to appear 
and urge his own case—Assessment, legality of— 
Earlier asseesment illegal—Enhancement made during 
general revision should be regarded as first enhance- 
ment—Notice must be giren under s. 115 (2). 

In order to comply withs.117 of the Bihar and Orissa 
Municipal Act the assessee must be given an op- 
portunity to put his own case and to call such evi- 
dence as may berelevant tothe issue. Applications 
falling within s, 117 cannot be disposed of without 
the assessee being given an opportunity of present- 
ing his case. If they are disposed of in such a 
manner then the assessment is clearly illegal. 

Once the earlier enhancement is held to be illegal 
and ultra vires, the enhancement made during the 
general revision must be regarded as the first en- 
hancement. The increase or enhancement contem- 
plated by the Act must be a legal increase or en- 
hancement and the Municipality cannot rely upon 
any illegalities committed by them. Consequently 
notice of such enhancement would have to be given 
to the assessee by season of sub-s. (2) of 8. 115. 
J£ no such notice is ever given, the enhancement 
mee inthe general revision of. assessment is ille- 
gal, 
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A. from the sppellate decree of the Die 
trict Judge Cuttack, dated September 20, 
1937. . 


Messrs, M. S. Rao, R. N. Sinha, H. Sen 
and A. S. Khan, for the Appellant, 

Mesers. B. K. Ray and B. Mahapatra, 
for the Respondent. 


Judgment.—This is a plaintiff's second 
appeal from a decree of the lower Appellate 
Court dismissing bis claim for a declaration 
that a certain +ssessment made by the de- 
fendants was illegal and ultra vires and for 
the return of a sum of money paid by way 
of enhanced tax. The plaintiff is house- 
holder in Ward II of the Cuttack Munici» 
pality which house is valued for the purposes 
of taxation at Re, 240. In or about the year 
1933 tke plaintiff added a second storey to 
this bouse and laterthe Executive Officer in 
ebarge of the Outtack Municipality revised 
the assessment under s. 107 (d), Bihar and 
Orisea Municipal Act. This was done soon 
after the Cuttack Municipality was super- 
seded, the date of such supersession being 
December 4, 1933. The new annual value 
of the property was fixed at Rs. 420 and 
the tax was levied upon this basis. ‘Later on 
general revision of the assessment, of pro% 
perty in Cuttack was made and in that 
general revision the assessment was maine 
tained at Rs. 420. The plaintiff claimed that 
the proceedings whereby the assessment 
was enhanced to Rs, 420 were ulira vires 
and illegal, He further alleged that the 
value of the property could not be regarded 
as having been validly enhanced by the res 
vision because the formalities necessary had 
not been complied with. 

The amendment or alteration of the valu- 
ation list is dealt within s. 107, Bihar and 
Orissa Municipal Act, and sub-s.1(d) pro» 
vides that a holding may be revalued or re-as- 
sessed where its value has been increased 
by additions or alterations to the building: 
It was for this reason that the Outtack Mu- 
nicipality purported to alter the plaintiff's 
assessment. Sub section (2) of s, 107. of 
the Act provides that where the Oommis- 
sioners propcse to increase an assessment 
by reason of addition or alteration to build 
ings, they must give the assessee at least 
one month's notice of their intention. Bub- 
section (3) of that section provides that the 
assessee may object to the proposed increase 
and if he does, ss. 116 to 119 of the Act 
apply'so far as practicable. These latter 
sections deal with the procedure on revision. 
Section 116 provides that anybody dissatis- 
fied with the amount assessed upon him or 
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with the valuation or assessment of a 
holding, may apply for a review, and s. 117 
directs that every such application shall be 
heard and determined after the tribunal 
hearing the same has taken such evidence 
and made such enquiry as it deems neces- 
sary, Sections 116 and !17 apply, as I have 
said, to objections to a proposed amendment 
of the list by reason of sub-s. 3 of s. 107 of 
the Act. 

In the present case the plaintiff objected 
to the proposed enhancement of his assess- 
ment and it now appears tbat the District 
Magistrate did pass an order dismissing 
this objection. It is however common 
ground that the plaintiff was never given 
an opportunity to appear befcre the District 
Magistrate and to urge his own case. In those 
circumstances can it be said that this 
objection was heard and determined as 
required by s. 117 of the Act? A Bench 
of this Oourt, of which I was a member, 
recently decided that in order to comply 
witb s. 117 of the Act the assessee must be 
given an opportunity to put his own case 
and to call such evidence as may be relevant 
to the issue, Applications falling within. 
£. 117 of the Act cannot be diposed of with- 
out the aesessee being given an opportunity 
of presenting his case, Ifthey are disposed 
of in such a manner then the assessment is 
clearly illegal. In the earlier case to which 
I have referred, the Bench decided that 
where arevision was decided in the absence 
of the assessee a day before the actual date 
fixed for hearing, the assessment was illegal 
though the assessee bad been given an ope 
portunity later, if he so desired, to appear 
and argue his case. The Bench held that as 
the case had been disposed of in his ab- 
sence the assessment was illegal. In the 
resent case the assessee did everything 
which he was required to do, He was not 
given the full month's notice as required by 
ihe Act but he filed his objections and those 
»bjections should have been heard and des 
ermined after the objector had been given 
an opportunity of presenting his case. They 
were heard and decided in his absence and 
without his knowledge and accordingly 
{ hold thatthe increased assessment which 
'esulted from these proceedings was illegal 
and the increased amount which the Muni- 
‘ipality collected cannot be retained. 

Some time afterwards, it was decided that 
he assessment of the holdings in Cuttack 
should be revised as such had not taken 
əlace for five years, The statute provides 
machinery for this general revision of as- 
essment, Section 115 (1) provides that 
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when the assessment list in this general 
revision has been prepared or revised, the 
Cha rman shall sign the same and shall give 
public notice be beat of drum and by 
playcards posted up in conspicuons places 
throughout the Municipality of the place 
where the list may be inspected and sub- 
e. (2 of the section provides that in cases 
in which any property is for the firat time 
assessed or the assessment ia increased, the 
Chairman must give n-tice therexf to the 
owner or occnpier of the pr perty if known. 

In the list published as a result of the 
general revision of assessment, the assena- 
ment of the plaintiff's house stood at Rs. 420, 
that isthe amount to which it had been 
illegally increased early in 193%. I have 
already held that that enhancement was: 
illegal and of no effect. It was however cone 
tended on behalf of the Municipality that 
after the publication of this revised list the- ` 
assessment became perfectly legal. It is 
said that the assessment had not been en" 
hanced for the first time in the general revi- 
sion and accordingly no special notice was 
Tequired to be sent to the assessee. In my 
view as the original enhancement was illegal 
then it must be wiped out of consideration 
altogether. It was -pen to the District Ma~ 
gistrate of the superseded Municipality to 
increass tbis assessment during the revis 
sional assessment, hut anv such increase 
would be the first time the assessment had 
been legally increased. The learned Dis- 
trict Judge appears to have thought that 
an illegal increase would have to be raken 
into consideration and thatthe figure as it 
stood in the revised list enuld n t be regard- 
ed asthe first enhancement of the assess- 
ment. In my judgment, as the attempt 
to enhance the value made early in 1934 
was abortive andof no effect, the ene 
hancement of this assessment in the re- 
vised list must be regarded as an en-- 
hancement made for the first time, That 
being so, notice of such enhancement would 
have to be given to the assessee by reason 
of sub-s. (2) of s. 115 of the Act. It is cons 
ceded that no such notice was ever given 
and that being s9, enhancement made in the 
general revision of assessments was also 
illegal and of no effect. Once ths earlier 
enhancement is held to be illegal and ultra 
tires, the enhancement made during tne 
general revision must be regarded as the 
first enhancement. The increase or ene 
hancement contemplated by the Act must 
be a legal increase or enhancement and the 
Municipality cannot rely upon any illegali» 
ties committed by them. In my view, the- 
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Tearned District Judge was wrong in holding 
that the enhancement of the assessment dur- 
‘ing the general revision was legal and that 
no notice need be sent of it to the plaintiff. 
For the reasons whichI have given I am 
satisfied that the decree of the lower Appel- 
late Court cannot be sustained and must be 
-set aside. No other point was taken in this 
appeal. I therefore allow this appeal, set 
aside the decree of the lower Oourts and 
decree the plaintifi’s claim for the declara- 
tion and the amount claimed. The plaintiff 
must have his costs in this Court and in 
bcth the Courts below. If the Municipality 
have realized any further sums bv way cf 
enhanced tax since this suit was instituted, 
-such should be refunded to the plaintiff. 


D, Appeal allowed. 


BOMBAY HIGH COURT 
Criminal Appeal No. 78 of 1940. 
June 27, 1940. 

Beaumont O.. J AND Wassoopew, J. 

EMPEROR—ProsecuTor 
Lersus 
FULABHAI BHULABHAI JOSHI 
AND OTHERS—ACoUSsED 

Child Marriage Restraint Act (XIX of 1929), s. 5— 
Interpretation - Participation by parents in kanya- 
dan ceremony does not constitute “ performing, 
conducting or directing " child marriage—Interpretae 
tion of Statutes—Ifarginal notes—When can be 
looked into. 

The words ‘perform, conduct or direct’ ins. 5, 
Child Marriage Restraint Act bearthe same import 
and mean working towards the end, that is com- 
pleting the union : and are used by the Legislature 
to indicate the solemnization of the marriage. That, 
is the ordinary interpretation of those words, They 
do not suggest the arranging of marriage merely or 
-attending a marriage ceremony with a view to assist- 
ing in thesolemnization of the marriage The mere 
participation by parents in the ceremony of kanyadan 
‘would not offend against the provisions of e. 5. 158 
Ind. Oas. 1007 (3), not followed, 142 Ind. Oas. 277 
(1) and 168 Ind Oas. 723 (2), relied on. 

A marginal note cannot be looked at for interpret- 
ing the provisions of a section. But where, a possi- 
bility of ambgiuity may arise by the use of certain 
words the marginal note can be used to clear it. 


Mr. R. A. Jahagirdar, Govt. Pleader, for 
the Orown. 


Mr, M.R Vidyarthi, for the Accused. 


Wassoodew, J.—This is an appeal by 
‘the Govt. of Bombay from the order of 
acquittal, passed by the Sessions Judge 
of Nadiad in appeal, in a case in which 
tke opponents and two others were tried 
‘under the Child Marriage Restraint Act(X{X 
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of 1929) for performing a child marriage 
The opponents were the parents of the bride 
who was above the prohibited age. She war 
married on May 2, 1938, to a hnsband.whe 
was below that age. The latter's father 
was accused No, 1 and the priest whe 
officiated was accused No. 4 at the trial 
Accused No, 1 alone was charged with the 
offence under s. 6 as a parent who hac 
permitted the child marriage to be sole 
mnized, and the remaining accused includ 
ing the opponents were charged under s 
5. The learned Magistrate convicted accus 
ed No, 1 under s. 6 and the rest unde 
s. 5of the Act. In his opinion the opponents 
although thev are not the parents of the 
bridegroom. who is a ‘child’ wtihin the mean 
ing of the Act, were present and had take 
partin certain ceremonies such as kanya 
dan or the gift of the bride at the time 
of the ceremony, and were therefore liable 
There is no suggestion that they performer 
apy ceremony, The learned Sessons Judge 
took a contrarv view because, in his opiniom 
s. 5 contemplated punishment of those whe 
solemnized a child marrige, such & 
a priest or a kazi or a vakil, and dic 


“not apply to the parents of the partie 


to the marriage, and thats, 6 only applie 
to the parents of a child.” The qnestiow 
before us is whether the opponents by per 
mitting their daughter to be married t 
a child and giving her away have com 
mitted the offence under s, 5, Ohild Mai 
triage Restraint Act. There is no question 
arising about the legality of the convictior 
of accused Nos. 1 and 4. Section 5 says: 
“Whoever performs, conducts or directs any chil 
marriage shall be punishable with simple impriso: 
ment... unless he proves that he had reason t 
believe that the marriage was not a child marriage. 


Apart from authority upon the plain pre 
visions of the section, the question is largel 
one of fact whether the opponents ‘perform 
ed, conducted or directed a child marriage. 
“Child marriage” is defined in s. 2 (b) æ 
Meaning a marriage to which either c 
the contracting parties is a child, that i 
either of the parties whose marriage x 
solemnized, “Ohbild” under the Act means 
person who, if a male, is under eighteey 
years of age, and if a female, is unde 
fourteen years of age. It is common groun 
that the bridegroom, alone is a child whil 
the bride is not. Opponent No, 1, the bride” 
father, had, as I have already stated, take: 
part in the kanyadan ceremony. Th 
Magistrate notwithstanding the denial of th 
mother bas held that she too participated i 
the said ceremony. The questioa is whe 
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ther such participation constitutes 'pertorm- 
ing, conducting or directing’ a child mar- 
riage Within s. 5, To my mind the words 
“‘pefform, conduct or direct’ in the section 
bear the same import and mean working 
towards the end, that is completing the 
union: and are used by the Legislature to 
indicate the solemnization of the marriage, 
That, in my opinion, is the ordinary inter- 
pertation of those words. They do not 
suggest the arranging of marriage merely 
or attending a marriage ceremony witha 
View to assisting in the solemnization of the 
Marriage, Even if the words are capable 
of diverse constructions, that is not a cone 
struction which is recommended by and 
derived from the policy of the law. From 
the heading or the marginal note of the 
section, it would appear that the section is 
intended to punish ‘the solemnizing the 
child marriage,’ It is true that a marginal 
note cannot be looked at for interprete 
ing the provisions of a section. But where, 
as here, a possibility of ambiguity may 
arise by the use of the words ‘perform, 
conduct or direct,’ I think the marginal 
mote could be used to clear it. 

Ordinarily among Hindus—the parties 
here are Gujarathi Brahmins—a marriage 
is solemnized by a priest and never by 
parents. The words, ‘perfrom, conduct or 
direct’ are used in relation to the cere- 
mony. According to Hindu Shastras, a 
marriage ceremony consists of two parts, 
the spiritual, which according to the ortho= 
dox rites is the essential part, and the secu- 
lar, the immaterial part. It has been 
repeatedly pointed out that marriage ac- 
cording to Hindu Law is a sacrament, and 
that the sacramental cr religious ceremonies 
consist of the saptapadi and the ‘Vivah 
Hom’ where tke parties take marriage vow 
wbich js essential for solemnizing or com- 
pleting irrevocably the marriage, It is 
true that when the Shastric ceremonies 
are superseded by custom, a marriage 
union takes place without them. But in 
the absence of proof of custom, when a 
priest is employed to perform the religious 
‘ceremonies, they alone must be regarded as 
essential and binding to complete the mar- 
riage. It is suggested that the parents by 
gifting the bride have assisted in the per- 
formance of the marriage, if they have not 
performed the marriage, and that there- 
fore they are guilty. That could also be 
said of the contracting parties and the 
guests. That view, I think, is not well found- 
3d. The performance of marriage means 
he solemnization thereof by conducting 
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such ceremonies as would complete and 
validate the marriage. That implies the 
performance of the sacramental or the re- 
ligious and not the secular ceremony, The 
mere participation in the latter ceremony 
would not, in my opinion, offend against the 
provisions of s. 5, That view was accepted in 
Ganpatrao v. Emperor 34 Or. L. J. 311 (1) and 
in Public Prosecutor v, Rattayya (2), In the 
latter case Pandrang Row, J. thought that 
that veiw was supported by the proviso to 
s.6 of the Act which expressly excludes 
from punishment any female parent or 
guardian promoting or negligently failing 
to prevent the child marriage, and that, in 
the absence of such a provisio to 8. 5, that 
section could not have been meant to apply 
to parents. That is one way of ascertaining 
the intention of the Legislature. The Legis- 
lature apparently intended that only the 
male contracting party to the marriage, 
who is not achild within the meaning of 
the Act,could be punished under s. 3 or 
s. 4 according to his age for contracting 
a child marriage. If the interpretation 
sought to be put by the learned Govt, 
Pleader on s. 5 were accepted, the brideg- 
room as well as the bride, irrespec- 
tive of their ages, would also be liable 
for punishment under s, 5 for performing 
or taking part in their own marriage. Having 
regard to the scheme of the enactment, 
the offences which are intended to be punish- 
ed are those committed by the male con- 
tracting party, if he is of tne age describ- 
ed, under ss. 3 and 4, the persons per- 
forming or conducting the marriage under 
s. 5 and the parents or guardians, who 
promote such marriage or are negligent in 
preventing the performance, under s. 6. I 
do not think that s. 5 is intended to punish 
parents who arrange or assist in the per- 
formance of the marriage ceremony. If the 
Legislature intended to punish such acts, 
it would have used clear and definite langu- 
age such as that contained in 8. 6 (1) which 
punishes persons arranging or bringing 
about such marriage. Tnere it is stated that 
“a parent or guardian who does any act to 
promote the marriage or permits it to be 
‘solemnized, or negligently fails to prevent 
it from being solemnized, shall be punish- 
able” etc, That being sv, I think with 
respect that the contrary view which prevail- 
ed in the Allahabad High Court, see Munshi 


(1) 84 Or. LJ 311; 142 Ind, Oas. 277;A IR 1932 
Nag. 174; 28N L R 302; Ind. Rul. (1933; Nag. 304 

(2) I L R (1937) Mad, 854; 168 Ind. Oas. 723, A I 
R 1937 Mad, 490; 33 Cr. LJ 594; (1937, M w N 
212; 45 L W 437; 9 R M 633. 
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Ram v. Emperor (8), is not in consonance 
with the spirit of the enactment. I would 
therefore confirm the order of the learned 
Sessions Judge and dismiss this.appeal. 

Beaumont, C, J.—I agree. 

D. Appeal dismissed. 

(3) AIR 1936 All. 11; 158 Ind. Cas, 1007; 36 Or. 
L J 1483; 58 A 402; (19385)A LJ 1106; 1935 AL R 
1035; 8 R A 353s (1936) Or. Uas. 14, 





PATNA HIGH COURT 
Appeal No. 315 of 1939 
January 26,1940 
THAVLE, J. 
Mst. BIGNA KUER AND OTAERB— APPRLLANTS 
versus 
RADHA PRASAD RAI—Respopent. 

Hindu Law—Reversioner—Alienation by widow— 
Remoter reversioner, if can challenge—Hia suit on 
the footing that nearest renersioner had colluded 
with the widow, tf maintainable—Civil Procedure 
Code (Act V of 1908), s. 100—Question of fact— 
Finding by lower Appellate Court that plaintiff is 
ae reversioner, is binding in second ap- 
peal. 

A remoter reversioner is not entitled to a dec- 
laration against a widow that certain alienations 
made by her were not binding on him, Nor can 
his claim be treated as being onthe footing that 
though he is not the nearest reversionary beir he 
is entitled to sue for a declaration because the 
nearest reversionary heirs who had been joined as 
stranger defendants in the suit against the widow, 
had colluded with the widow. 

The lower Appellate Court’s finding on the evi- 
dence before it, thatthe defendants are nearer re- 
veraioners than the plaintiff is a finding of fact and 
is binding in second appeal, 


Messrs. Rai Gurusaran Prasad 
Tarkeshwar Nath, for the Appellants, 


Messrs, Mahabir Prasad and D. N. Varma, 
for the Respondent. 


and 


*Judgment.—This isan appeal. by the 
defendants in a suit brought by the plaintiff 
as the nearest reversioner for a declaration 
that the kobala executed by defendant 
No. 1, widow of the last male Hindu holder, 
jointly with defendants Nos. 2 and 3, in 
favour of defendants Nos.4 and 5, was of 
no effect against the reversioner after the 
death of the widow. The lower Courts have 
concurrently found that the plaintiff is not 
the nearest reversioner of the husband of 
defendant No.1. They have also concur- 
rently found that the kobala was a sham 
transaction. They have further concur- 
rently accepted the genealogy set up by 
the defence, which makes defendants Nos. 2 
.and 3 the nearest reversioners and the 
plaintiff a remoter reversioner. The trial 
Oourt dismissed the suit on the ground that 
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the plaintiff was not the nearest revergioner, 
The lower Appeilate Court has decreed the 
suit on the ground that defendants Nos, 2 
and 3. the nearest reversioners, had colluded 
with defendant No. 1 and thus precluded 
themselves from maintaining.an action for 
a declaration. 

It has been contended on behalf of the 

defendants-appellants that the footing on 
which the plaintiff brought this suit, namely 
that he was the nearest reversioner having 
failed no relief should have been given to 
him on the footing that though he isa ree 
mote revergioner. ha is entitled to a declar- 
ation because the nearer reversioners have. 
precluded themselves from obtaining similar 
relief. In support of this contention, the 
learned Advocate has referred to Rant 
Anand Kunwar-v. Court of Wards (1) 
Meghu Rai v. Ram Khelwan Rai (2) aid: 
Sita Saran V. Jagat (3). Learned Counsel, 
who appears for the plaintiff-respondent 
has endeavoured to distinguish these cases 
relied on for the appellants: and the dis- 
tinction, it seems to me, is plain without- 
really being very material. In Rant Anand. 
Kunwar v. Court of Wards i1) for instance, 
there was no allegation that the nearer 
Teversioners had precluded themselves from 
suing to set aside the ad»ption. At the same 
time the principle that was laid down by Sir 
Robert Collier was that when the next 
Presumable reversioner is entitled to sue, 
“in such acase, upon the plaint stating the circum- 
stances under which the more distant reversionery 
heir claimed to sue, the Oourt must exercise a 
judicial discretion in determining whether the re- 
mote reversioner is entitled to sue, and would pro- 
bably require the nearer reversioner to be made 
a party to the suit.” 

This clearly requires a claim made by 
the distant reversionary heir assuch. In 
the present case the plaintiff did not sue 
on that footing at all. On the contrary he- 
submitted a genealogy which made bim the 
next reversionary heir, and in para. 5 of: 
the plaint he called himself ths rever- 
sionary heir and defendants Nos. 2 and 3: 
“mere strangers.” It is true that in the next 
paragraph he spoke of the collusion cf 
defendants Nos. 2—5 with defendant No. 1; 


- but we cannot take it from this that the in- 


tention was to say that the nearer rever- 
sionary heirs had precluded tnemselves by 
their collusion, for, according to the plaint, 
defendants Nos. 4 and 5 are no relations at. 


G) 6 0764; 8 TAl4; 8 CL R381; 4 Sar, 195. 
oC - 


J. 
(2) 35 A 326; 19 Ind. Cas. 814; 11 A LJ 352, : 
(3) 49 A 815; 102 Ind. Oas. 296; A I R 1927 All, 
811; 25 A L J 636. i 
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all, and as to defendants Nos. 2 and 3, the 
plaintiff's case was that they were mere 
str-ngtrs, In the Allahabad cases referred 
to By tte learned Advocate forthe appel- 
lan‘s, there seems to have been difficulty 
caused in reading into the plaint a claim 
to sue as a remote reversionary beir by the 
fact that some of the nearer reversionary 
hejrs were not parties. In the present case 
the peraons who have been found to be the 
nearest reversionary heirs are undoubtedly 
on the record; butit must be remembered 
that plaintiff brought them on the record as 
mere strangers. Notwithstanding their pre- 
sence on the record therefore I am disin- 
clined to read into the plaint aclaim for a 
declaration on the footing that the plain- 
tiff, though not the nearest reversionary 
heir was entitled to sue for a declaration 
because tbe nearer reversionary heirs had 
eclluded with the widow. The lower Appel- 
late Court in allowing the plaintiff a decla- 
tation has referred to three cases: Jhandu 
v Tarif (4), Deoki v. Jawala Prasad (5), 
snd Bandhan Singh v. Mst. Daulata Kuer 
KA), Learned Counsel for the plaintiff-respon- 
dent has however not been able to urge 
hat any of these cases supports the pro- 
wosition tbat a plaintif who sues as the 
soext reversionary heir may be given a 
Jec.aration onthe footing that though he 
is not the next reversionary heir, heirs 
mearer than he have precluded themselves 
Kr. m suing, This concludes the appeal. 

A cross-objection has been preferred by 
the plaintiff against the refusal of the trial 
Jourt to give him an opportunity to meet 
« document Ex. C. the certified copy of a 
solaint, fle on behalf of the defence at the 
ime of trial. The lower Appellate Court 
sonsidered that the trial Oourt ougat to 
mave given the plaint:ff that opportunity. 
Kho document was however merely put in 
o corroborate the genealogy sel up by the 
lefendants, and the finding of the lower 
“ppellate Court is: 

“However apart from this document, I think I 
«hould accept the oral evidence of the witnesses, 
xamined for the defence and I agree with the 
earned Munsif and hold thut the oral evidence as 
sdduced on behalf of the defence should be accep- 
ed in preference to that ofthe plaintiff and these 


early indicate that defendants Nos 2 and 3 are really 
«carer reversioners than the plaintif.” ` 


(4) 37 A 45; 27 Ind. Cas. R92; AIR1914 PO 34’ 
8 O WN 197; 17 MLT 10; 210L J26,2L W 
13; 17 Bom, LR 44;28ML J 453; (1915) MW N 
94 (PO 

(5) 50 A 678; 113 Ind, Cas, 737; AI R 1928 All. 216; 
BALI 4:9, 

(6) AIR 1933 All. 152; 138 Ind, Cas. 389; (1932) A 
ad 384; Ind. Rul. (1932) AIL, 400. 
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Mr, Mababir Prasad has contended that 
this finding of the lower Appellate ‘Court 
in favour of defendants Nos, 2 and 3 being 
nearer reversioners than the plaintiff is 
coloured by the view of that Court as re- 
gards the lawapplicable but I have quoted 
the finding in extenso and find it impose 
sible to read any such consideration into it, 
It is a finding of fact and makes it perfectly 
clear that even apart from Ex. O the lower 
Appellate Oourt did on the evidence before 
it, come to the conclusion that defendants 
Nos. 2 and 3 are nearer reversioners than the 
plaintiff, This finding is binding in second 
appeal. The result is that this appeal is al- 
lowed, and the suit of the plaintiff-respon- 
dent dismissed with costs in all Oourts. 
The cross-objection is dismissed. Leave to 
appeal is refused. 


D. Appeal allowed. 


OUDH CHIEF COURT 
Civil Revision Application No. 1 of 1940 
September 9, 1940 


Yorke, J. 


TULSI RAM—Derenpant-—APPLIOANT 
versus 


MADHO RAM—PLAINTIFF—-OPPOSITE 
Party 


U. P. Tenancy Act (XVII of 1939), 2, 276—Cervil 
Procedure Code (Act V of 1908), 8. 115—Oudh Rent 
Act (XXII of 1886), ss. 108 (15), 119-—-Appellate deci- 
sion in rent suit by District Judge passed before Act 
XVII of 1939—Revision, if lies. 

Changes in procedure or law cannot operate ree 
trospectively so as to affect rights which have ac- 
crued before the Act which makes those changes 
come into force. Oonsequently no revision is main- 
tainable against an order of s District Judge in 
appeal, in arent euit, passed before the U. P. Ten, 
Act of 1939 came into force. There was no right of 
application in revision against the order prior to 
the enactment of the New U. P. Ten. Act, and the 
provisions of the New Act which allow applications 
under s., 115 of the Civil P O., cannot be applied 
with retrospective effect so as to deprive the opposite 
party of the benefit of the final order made in their 
favour. 


O. R. App. of an order of the District 
Judge of Gonda, dated November 4, 1339, 


Mr, Mahabir Prasad Srivastava, for the 


Applicant. | 
Mr, R. N. Sinha, for the Opposite Party. 
Order, — This is an application in 


revision under s. 276 of the United Pro- 
vinces Ten. Act of 1939 from the appelldte 
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decree of the District Judge of Gonda 
dated November 4, 1939. 

This was a suit for arrears of revenue 
under s, 10%, cl. (15) in which a first appeal 
lay to the District Judge unders. 119 of 
the Oudh Rent Act. It was nota case in 
which any second appeal lay and accord- 
ingly an application was filed in revision. 

A preliminary objection is taken that 
no application lies in revision either under 
8.115 of the Civil P. C. or under s. 276 of 
the New Ten. Act. Learned Counsel for 
the applicant contends that even prior to 
the New Ten. Act such an application was 
entertainable by thi: Court under the pro- 
visions of s. lla of the Oivil P, O. and he 
contends that since the enactment of the 
New Ten, Act such a right is specifically 
provided for by s. 276, which section is 


couched in very similar terms to those 
A are found in s. 115 of the Civil 
. 0, 


Learned Counsel for the opposite party 
contends that both the provisions relied 
upon on behalf of the applicant are ine 
applicable. He has referred to Narayan v. 
Baldeo Singh, (4 O. W. N., 1252) 11), Fateh 
Bahadur Mhan v Chhotey Khan, (50. W. 
N. 457) (2) and the Full Bench case of Gaya 
Prasad v. Kalap Nath, (60. W. N., 661) 
(3), in which it was held that no revision 
lay to tte Chief Court under s. 115 of 
the Civil P. C. from the appellate decision 
of a District Judge ina rent suit. The 
cases quoted were all subsequent to those 
relied upon by learned Counsel for the 
applicant. 


As regards the applicability of s. 276 of 
the New Ten. Act he points out that the 
Ten. Act only came into force cn January 
1, 1840. He admits that in the ordinary 
way changesin prccedure or law have a 
retrospective effect but he contends, as I 
think with great force, that changes in 
procedure or law cannot operate retros- 
pectively so as to affect rights which have 
accrued before the Act which makes those 
changes come into force. Ina recent case 
of Ali Mohammad v. Khalil Ahmad, 
Khwaja, (1940 O. W, N., 545) (4), it was held 


that 
“the provision of a second appeal in cl, 2 (a) of 


Gd) 4 O WN 1258; 107 Ind. Cas. 877; AIR 1928 
Oudh 214: 12 R D 109; 3 Luck. 150. 

(2)5 O W N 457; 109 Ind. Cas, 794; 12 R D 121. 

(3) 6 OW N €61; 119 Ind, Cas. 357; A I R 1929 
Oudh 389; Ind.” Rul. (1929) Oudh 517; 13 R D 595; 
4 Luck. 539 (F B). 

(4) 1940 O W N 545; 189 Ind. Oas. 265; 1940 O L 
= p5 13RO47A IR 1940 Oudh 335; 1940 R D 
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8.45 of the U. P. Encumbered Estates Act, as it 
stands after the amendment of the Actin 1939, has 
no retrospective effect.” - 


Tuis decision was based in the” main 
upon the principle that the right of having 
an order treated as fiaal vested in a party 
cannot be taken away by æ. subsequent 
enactment in the absence of express word 
to that effect. The position here is that the 
opposite party had on November 4, 1939, 
obtained an appellate decision in their 
favour which was final. That advantage 
could not be taken away from them by any 
enactment of procedural law which was 
not expressly siated to have retrospective 
effect upon cases finally decided before 
the enactment came into force, 


The decision rests ultimately on princi- 
ples laid down by their Lordships of the 
Privy Council in Delhi Cloth and Gene- 
ral Mills Co., Ltd. v. Income-taz Commise. 
sioner, Delhi, (A. I. R. 1927 P. O. 242) 
(5). where their Lordships remarked, 

“The principle which their Lordships must apply 
in dealing with this matter has been authoritatively 
enunciated by the Board in the Colonial Sugar 
Refining Co. v. Irving .1905 A. O., 389) (6), where it 
is in effect laid down that, while provisions of a 
statute dealing merely with matters of procedure 
may properly, unless that construction be textually 
inadmissible, bave retrospective effect attributed to 
them, provisions which touch a right in existence at 
the passing of the statute are not to be applied 
retrospectively inthe absence of express enactment 
or necessary intendment. Their Lordships can have 
no doubt that provisions which, if applied retrospec- 
tively, would deprive of their existing finality 
orders, which, when the statute came into force 
were final, are provisions which touch existing 
rights.” 


In my opinion, it is perfectly clear that 
the preliminary objection must be sustains 
ed. There was no right of application in 
Tevision against the present order prior to 
the enactment of the New United Provinces 
Ten. Act and the provisions of the New 
Act which allow applications under s, 115 
of the Civil P.O. cannot be applied with 
retrospective effect so as to deprive the 
opposite party of the benefit of the final 
ree made in their favour on November 4, 
1339. 


In these circumstances itis unnecessary 
to gointo the question whether this appli- 
cation really involves any question of 
jurisdiction or tha question whether there 


(5) AIR 1927 P O 242; 106 Ind. Cas, 156,40 W 
N 1053; 8P LT 791; 25 A LJ 964; 53 M L J 819; 
47 O LJ 1; 30 Bom. LR60; ILT40 Lah, l; 32 
O W N 237; 54 I A421; 29 P LR 37; (1928) MW N 
95; 27 L W179 (P O. 

(6) (1805) A 0 369; 74 LIPO 77;92 LT 733; 217 
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sany substancein the application on the 
nerits,, The preliminary objection is sus- 
‘aingd, the present application is not main- 
sainable and is dismissed accordingly with 
costs, 


D. Appeation dismissed. 


CALCUTTA HIGH COURT 
Appeal No. 601 of 1933 
May 7, 1940 

NARSING Rav, J. 


NUR AHMAD AND OTHEBS— DEFENDANTS— 
APPELLANTS 


vereus 


RASIK CHANDRA MOHAJAN AND OTHERS 
—PLAINTIRFS—RESP NDENTS 

Bengal Tenancy (Second Amendment) (XIII of 
1939, 3. 3—Amending Act is retrospective and 
uffects pending suits. 

Where an Amending Act is passed by the Legis- 
ature after the disposal of the suit by the trial 
Jourt, but during the pendency of an appeal, ques- 
jons asto whether the Act is clearly retrospective 
ind intended to affect pending actions is always a 
puestion of construction. New Brunswick Railway 
l0. v. British & French Trust Corporation (1), relied 


an 

Tha language of s. 3, Amending Act, clearly shows 
hat the Amending Act was intended to have 
etrospective effect and to affect pending suits, 


A. from the appellate decree of the Sub- 
fudge, 2nd Court, Chittagong, dated June 
j, 1937, : 


Mr. Imam Hossain Choudhury, for the 
4 ppellants. 


Mr. Nripendra Chandra Das, 
Respondents. 


Judgment.—This is an appeal by the 
Jefendants in a suit brought by the plain- 
ffs for recovery of arrears of rent of an 
imam cr underetenure at Rs. 12-12-0 
wer year forthe years 1341 and 1342 B, S. 
sogether with enhancement of rent under 
43. 42, Ben. Ten, Act, with effect from the 
commencement of the period in suit. The 
Tial Ovurt decreed the suit at the un- 
snhanced rate of Rs,-12 12-0 per year and 
lismissed the claim for enhancement, On 
appeal, the Subordinate Judge allowed the 
laim for enhancement and decreed the 
suit in full. Tais appeal is only against 
6 enhancement allowed by the Subordi- 
sate Judge. 


for the 
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The main grounds taken in appeal are 
two: (1) that on the findings of the Court 
below, it cannot be said that the land 
held by the appellantsis in excess of the 
area for which rent has been previously 
paid by them and (2) thatin view of the 
Ben. Ten. ‘Second Amendment) Act, 1939, 
the claim for enhancement under e. 52, 
Ben. Ten, Act, cannot be decreed without 
certain additional enquiries which have 
been made compulsory by the Amending 
Act. The Amending Act provides that in 
determining in a suit under 8. 52 whe» 
ther there has been an increasa in tre 
actual area of the tenure or holding, the 
Court shall enquire whether the present 
areas of other tenures or holdings in tre 
vicinity which were settled at or about tae 
same time or on the same standard of 
measurement as the tenure or holding in 
suit show increasesin area compare i with 
the area originally settled similar to that 
alleged in respect of the tenure or holding 
in suit and if such increases are found to 
exist it shall be presumed that there has 
been no increase in the area of the tenure 
or holding in suitsince therent prev.ously 
paid was settled. The Amending Act cane 
into force on August 24, 1939, after the 
Subordinate Judga had disposed of tie 
appeal before him ; nevertheless, it is said,. 
s. 3 (1) (a) of the Amending Act makes its 
provisions applicable to the present suit. 
There have, of course, been no such enquie 
ries in this suit as are required by the new 
sub-section. 

As regards the firat of these points the 
finding of the trial Court was that some 
lands of another etmam or undertenure 
had been wrongly included in the disputed 
tenancy, In arriving at this finding the 
Munsif relied upon a comparison of the 
Cadastral Survey and the Revisional Survey 
Maps, He considered that plots Nos, 2184, 
2360, 2513, 2480, of the Cadastral Survey 
(1898) fell wholly or in part in plots 
Nos. 2020, 1746, 1898, 1599, 1901, 2009, 2010 
and 2011 of the Revisional Survey (1931), 
The above Cadastral Survey plots were 
recorded at the time of that Survey as 
appertaining to another etmam created by 
Ex. A, whereas the corresponding plots of 
the Revisional Survey have been recorded 
at thelatter survey as appertaining to the 
disputed tenancy created by Ex. 1, The 
Munsif was therefore not satisfied that the 
excess area disclosed by tHe Revisional 
Survey in the disputed emam was not in 
reality part of the other and neighbouring 
etmam ior which rent was already being 
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paid. On this aspect of the case the 
Subordinate Judge's findings are not clear. 
He does not appear to have reversed the 
Munsif’s findings although he has allowed 
the claim for enhancement. Indeed, he 
appears to admit that there may have been 
‘some confuricn. 

“There may have been a confusion in this sense 
as between the Cadastral Survey and the Revi. 
‘sional Survey that there has not been complete 
-consistence between them in showing exactly the 
same lande as appertaining to the same tenancy. 
Having regard to the facts of this case I do not 
‘see why the plaintiffs should be driven to another 
‘Ault, ete., ete.” 


In this state of the findings, it is impos- 
sible to uphold the decree allowing the 
-claim for enhancement under s. 52, Ben. 
Ten, Act. The appeal therefore succeeds 
-on the firat ground alone, but in addition 
there is the other ground which would 
-make the decree untenable, at least without 
further enquiries. Section 3, Ben. Ten. 
(Second Amendment) Act, 1939, which came 
into force on August 24, 1939 makes the 
-amendments inserted in e. 52, Ten. Act, by 
the Amending Act appliceble, subject to such 
‘conditions as may be prescribed, to all suits 
under cl, a) of sub s. 1) of that section which 
‘were pending on the date of commence- 
‘ment of the Amending Act that ia to say on 
-August 24, 1939. The suit brought by 
‘the plaintiffs was, as will be explained 
presentiy, a suit under s. 52 (1) (a). Ben, 
‘Ten Act, and it was still pending on 
~ August 24, 1939, in the sense that a second 
‘ appeal had been preferred on November 

.8, 1937, and had not yet been disposed 
-of. The result is that by virine of sub- 
s. (1) (a) inserted in s,a2 by the Amend- 
‘ing Act, certain enquiries are obligatory, 
:and the result of those enquiries may be 
‘to create a conclusive presumption that 
‘there has in fact been no increase inthe 
-atea of the emam in suit. There have 
been no such enquiries here, 

Tne Advocate for the respondents have 
-attempted to meet this difficulty by cone 
teuding that the claim for enhancement 
was not really under s. 52 Ben. Ten. Act, 
but was based upon the stipulation in 
the lease Ex: 1, by which the emam was 
-created. Whether this alters the legal 
posiiion in any material respect or not, 
“there is no doubt that the claim has all 
along been treated as being under s. 52, 
Ben. Ten. Act. The trial Court's judgment 
describes the suit as being for recovery of 
rent together with “enhancement of rent 
under s, 52, Ben. Ten. Act.” The first 
-point for decision in the case is described in 
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the same judgment as being : 

“Can the plaintiff get any enhancement of rent 
under s. 52, Ben. Ten, Act, in this suit es it is 
framed ?” ° 

When the claim was disallowed, the 
plaintiffs preferred an appeal to the Dis- 
trict Judge and para, 1 of the’memorandum 
of appeal ran : 

“The abovenamed plaintiffs-appellants being highly 
aggrieved and dissatisfied with the decision of the 
Sadar Munsif, 4th Oourt, decreeing the plaintiff's 
euit in part and disallowing plaintiff's claim for 
additional rent under s. 52, Ben. Ten, Act, etc, ete., 
beg to prefer this appeal on the following amongst 
other grounds.” 

I have examined the original lease Ex. 1 
and have found that although it provides 
for a separate settlement for excess lands, 
it mentions no rate of assessment for the 
excess so that the plaintiffs had to invoke 
the aid of s. 52 (5), Ben. Ten. Act, if they 
were to make an ascertainable claim for 
enhancement, For all these reasons I have 
no doubt that the claim made by the 
plaintiffs ia this suit was unders. 52 (1) 
(a) of the Act. Where an Amending Act 
is passed by the Legislature (as in this 
case) after the disposal of the suit by the 
trial Court, but during the pendency of 
an appeal, questions may arise as to 
whether the Act is clearly restrospective 
and intended to affect pending actions. 
It is always a question in each case 
whether the Act can be constrned as having 
such effect: New Brunswick Railway Co, v. 
British & French Trust Corporation l), at 
p. 33. In the present instance the langu- 
age of s. 3, Amending Act, leaves no 
doubt on this point. The Amending Act 
was intended clearly to have restrsspective 
effect and to affect pending suits. Tne appeal 
therefore, succeeds on both points and must 
be allowed. The decree of the lower åp- 
Pellate Court is set aside; but in the 
special circumstances of the case, esch party 
will bear its own costs throughout. Leave 
to appeal under cl. 15, Letters Patent, 
refused. 


Be Appeal allowed. 


Ci) (1939) A O 1(83); 108 LJ K B 115; 160 L T 137; 
44 Oom, Cas, 82; 838 J 132; 55T L R 260; (1938) 4 
All E, R. 747. 
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First Appeal No. 448 of 1938 
4 June 11, 1930 
nie Tex Oganp AND Broxerr, JJ. 
DIWAN OHAND AND O0THERS—PLAINTIPES 
APPELLANTS 
versus 
BELI RAM AND OTHERS—DEERNDANTS— 
RESPONDENTS 
Custom (Punjab)—Succession—Khatris of Rawal- 
pindi—Right of representation is recognized in 
collateral succession. 
Among Khatris of Rawalpindi, as among Hindus 
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generally in the Punjab, strict Hindu Law has been 
modified by custom according to which the right of 
representation is recognized in collateral succession. 

[Case-law referred to.) 

Messrs, J. L. Kapur and Dev Raj 
Sawhney, for the Appellants. 

Messrs, Mehr Chand Mahajan and Amolak 
Ram Kapur, for Respondents Nos, 1, 3,6 
and 7. 

Tek Chand, J.—The parties to this litje 


gation are Khatris of Rawalpindi and ara 
related to each other as follows: 





MOHR SINGH 
| l ! | | 
| . 
Jai co Parma Nand Lakhmi Das Maya Das Amir Ohand Attad Chand 
Mali Ram Beli Ram Narain Das Mangal Sain Hem Raj 
(defendant (defendant (died in 1933) 
No. 2) No. 1) Inder San (defend- 
ant No, 3) 


* 


| 
Obuni Lal (defendant 
No. 7) 


| 
Ram Narain 
(plaintiff) 


Thakad Das 
(plaintiff) 


| 
Sundar Das (defendant No. 5) 


The property in dispute isa part of the 
estate of Mangal Sain, who died childless 
on February 6, 1933, It will appear from 
the pedigree-table that Mangal Sain's father 
Maya Das had tive brothers, Attar Ohand, 
Amir Ohand, Lakhmi Das, Parma Nand and 
Jai Ram. They all had died many years ago 
and of his first cousins, Narain Das and 
Hem Raj had predeceased Mangal Sain, 
Chuni Lal and Hukam Chand (defendants 
Nos, 6 and 7) are the sons of Narain Das, 
and Inder Sen (defendant No. 3) the son of 
Hem Kaj. Bodh Raj, one of the sons of 
Amir Chand, also had died in the lifetime 
of Mangal Sain, and Hira Nand and Sundar 
Das (defendants Nog. 4 and 5) are his sons. 
About four years after Mangal Sain's death 
the present suit was instituted by Thakar 
Das, Ram Narain and Diwan Chand, sons 
of Amir Ohand, for a declaration that they 
are the owners of three-fifth of Mangal 
Sain's share in certain shops situatein Raja 
Bazar, Rawalpindi, and in a shop and agri- 
cultural land in Mouza Saidpur. They 
alleged that Mangal Sain’s heirs are the 
plaintiffs and Beli Ram and Mali Ram 
(defendants Nos, 1 ahd 2), that they share 
the inheritance per capita, and that defen- 
dants Nos. 3 to7, being one degree further 


removed, are not entitled to succeed, as” 


Hindu Law does not recognize the right of 
Tepresentation in collateral succession. 


190—101 & 102 





| 
Hukam Chand (defendant 
No. 6) 


Bod Raj 
| 
| 
Hira Chand (defendant No. 4) 


The suit was contested by defendants 
Nos. 1, 3,6 and 7, who pleaded that am mg 
Khatris of Rawalpindi, as among Hindus 
generally in this province, strict Hindu Law 
has been modified by custom according to 
which the right of representation is recoge 
‘nized in collateral succession and therefore 
the surviving members of the ve uncles of 
Mangal Sain are entitled to succeed to hig 
property per stirpes, It was also pleaded that 
a large part of the property of Mangal Sain 
(other than that in suit) had already been 
divided among the plaintiffs and defendants 
in this way, with the consent of the plaintiffs 
The trial Judge has found in favour of the 
defendants and has dismissed the suit, The 
plaintiffs appeal, It appears that besides 
the property nowin dispute, Mangal Sain 
owned other properties of large value, On 
Mangal Sain‘’s death his brother-in-law, 
Hari Ohand set up a claim to those pro- 
perties, alleged that Mangal Sain had des 
vised them to him under an oral will, This 
claim was contested by the present plains 
tiffs and defendants jointly, who denied the 
alleged oral will set up by Hari Ohand and 
averred that the rightful heirs of Mangal 
Sain were the descendants of each of his 
five uncles, in equal shares. To settle this 
dispute Hari Chand and the’ present plains 
tiffs and defendants appointed one Bhagat 
Kishan Ohand as the sole arbitrator on 


Diwan dhana 
(plaintiff) 
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February 25, 1938, snd they all executed 
an agreement to this effect (Ex. D-2-1). 
The agreement (Hx. D-2-1) is signed by 
the present plaintiffs and defendants and in 
it their joint claim is stated as follows : 
“We claim that we alone are entitled to partition 
the said property amongst us according to the pedi- 
gree-table.” , f 
It was mentioned in the agreement that 
besides the property then in dispute with 
Hari Chand, there wes other property in 
Raja Bazar (the reference being to the shops 
now in dispute) and it was specifically 
stated that | 
“the arbitrator shall not make any eettlement with 
regard to it, but it shall be considered as belonging 
to the collaterals of the deceased according to the 
pedigree-table.”” | 
The arbitrator gave his award on March 
20, 1933 (Ex. D-1), After making provision 
for certain female relations of Mangal Bain, 
the property then in dispute was divided in 
seven equal shares. One share was given 
in charity ; one to Hari Chand; and with 
regard to the remainder the award declared 
that the i 
“descendants of Chaudhri Mohar Singh, the common 
ancestor of Mangal Sain and the collaterals, of Mangal 
Sain, have rightly admitted that with due regard to 
relationship all the survivors should be declared re- 
presentatives of the sons of the descendants of Mohar 
Singh. In other words, the descendants of Attar Das, 
- Jai Ram, Lakhmi Des, Amir Ohand and Perma Nand 
may be declared as entitled to the partition and the 
descendante of each of five persons aforesaid be given 
equal shares, The sons and grandsons of the sons of 
Chaudhri Mohar Singh shall divide the property 
amongst them, it having been inherited by them from 


their father.” 
It was stated in para. 13 of the award 


that it was anncunced to the parties and 
that all the claimants of their oen eccord 
had accepted it and put their signatures in 
tcken of their consent. The award bears, 
among others, the signatures of the plain- 
tiffs. On an application made by Mali Ram 
(defendant No. 2), this award was filed in 
Court and a decree passed in accordance 
with its terms. It is common ground 
that effect was duly given to this decree 
and the parties, including the plaintiffs, 
took possession of the properties allotted to 
them. In view of the admissions of the 
plaintifs contained in the agreement 
(Ex. D-2-1) referred to above, the onus, 
which initially lay on the defendants to 
show that the right of representation in 
collateral succession is recognized among 
the Khatris of Rawalpindi and the strict 
tule of the Mitakchara is not follcwed, 
was very light indeed. This onus is amply 
‘discharged by the circumstance that the 
bulk of Mangal Sain’s property has al- 
ready been divided between the plaintiffs 
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and the defendants, practically by consent 
according to ancesiral shares, the shares of 
the predeceased collaterals being taken by 
their descendants. 6 

In addition to this, the defendants have 
proved two clear instances of succession 
among Khatris of Rawalpindi, in which sons 
of pre-deceased brothers of the last male 
owner succeeded equally with his surviv- 
ing brothers, Diwan Chand, a Kohli Khatri, 
died sonless and his three surviving 
brothers, Des Raj, Karam Ohand, Ganda 
Mal, as well as the sons of his predeceased 
brother Lachhman Das, succeeded in equal 
shares tohis property : see the evidence of 
Jai Sing (D. W. No. 2), Des Raj (D. W. No. 3) 
and the mutation (Ex. D, 3). Similar- 
ly, on the death of Deviditta, an Anand 
Khatri, his surviving brothers, Tek Chand, 
Charan Das and Raman, and the sons of 
his pre deceased brother Tulsi Das each | 
got an equal share in his property. This 
is proved by oral evidence on tke record. 
As against this, the plaintiffs have not 
proved a single instance among the Khatris, 
where strict Hindu Law was followed. 
That the mght of representation in cole 
lateral succession is recognized generally 
among high caste Hindus of the Punjab 
has been held established in a leng series 
of cases decided by the Ohief Court and 
this Court. The earliest case is Devi Sahai 
v. Mangal Sein (1). The next reported case 
is Ajudhia Prasad v. Dwarka Das (2) in 
which Sir Meredyth Plowden remarked that 
“there have heen many instances in this Oourt within 
the recollection of the Judges in which the right of 
representation has been admitted, without dispute, 
to extend to sons of a collateral relative who would 
have succeeded if he had survived.” 

In Kanhya Lat v. Kishna (3) it was 
observed that the custom recognizing the 
right of representation prevails all over 
the Punjab to such an extent thatit may 
be considered to be a part of the general 
common law of the province. The pare 
ties to these three cases were Agarwal 
Banias of Ambala Division, Abnashi Ram 
v. Mul Chand (4) and Shib Dial v., Mı thra 
Das (5), are cases of Khatris of Lahore 
and Amritsar districts respectively, and 
Pitamber v. Ganesha Ram (6) of Aroras of 
Dera Ismail Khan, in which the same rule 
was found to prevail. Reference may also 
be made to theobseryations of Lal Ohand,. 

(1) 8L P R 1874 (F B). 

(2) 71 P R 1882. 

(3) 39 P R 1884. 

Gs 44 P R 1884. 

(5) 61 P R1916; 35 Ind. Oas. 561; AIR 1916 Lah, 
68; 5P L R1917; 161 P W R 1916. 

(6) 148 P R 1890. 
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J., in Mehtabuddin v. Abdullah (7), that 


‘‘the customary rule of representation has been found 
by judicial inquiry as well as experience to prevail 
generally throughout the province among agricul- 
turists as well as non-agriculturists whenever the 
matter was disputed, and not a single case to the 
contrary is traeeable or was quoted.” 

See also Khani Ram v, Molar (8) the 
parties to which were Agarwal Mahajans 
of the Rohtak District and the right of 
representation was found to prevail. The 
learned Qounsel for the appellants has 
relied upon Lorandi v. Nihal Devi 
(9). But that case is distinguishable as 
there no question of collateral succession 
arcse. The point involved in that case 
was whether the son of a predeceased 
daughter would succeed equally with the 
surviving daughters, I agree with the lower 
Court in holding that the contesting defen- 
dants have succeeded in proving that the 
descendants of the five uncles of Mangal 
Sain are entitled to succeed to the property 
in dispute tin equal shares. The share of the 
plaintiffs is therefore 3/20th and not 3/3th, 
as claimed by them. Tne lower Court how- 
ever, apparently by an oversight, has dis- 
missed the suit altogether. It should have 
granted the plaintiffs a declaration that 
they are entitled to 3/20th share in the pro- 
perty. I would accordingly accept the 
appeal and in lieu of the decree of the lower 
Court grant the plaintiffs a decree declaring 
that they are entitled to a 3/20th and not 
3/5th share in the property described in 
para. 2 of the plaint. As the plaintiffs’ right 
to the share decreed was never denied by 
the defendants, they shall get their costs in 
both Courts. 


` Beckett, J.—I agree. 

8. Appeal allowed. 

(7) 140 P R 1908; 68 P W R 1907. 4 

(8) A IR 1937 Lah, 710; 175 Ind. Cas, 542; 39 P L 
R 912; 10 R L 736. 

(9) 6 L 124; 95 Ind. Oae. 701; A IR 1925 Lah. 403; 
26 P L R 759. A 
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PONNUOHAMI CHETTI AND orsers— 
APPELLANTS 
versus 
ANNAKAMU SERVAI AND ANOTIER— 
RRSrONDENTS ` 
Madras Estates Land Act (I of 1908), s. 112— 
Sale bad for want of proper service of notice—Any 
person having interest inland affected by sale can 
challenge sale in Civil Court. 
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When a sale under s. 112, Mad. Estates Land Act 
is bad for want of proper service of notice, there ig 
nothing either in the Estates Land Act or under 
the general law to prevent any person who has an 
interest in the land which is adversely affactad by 
the sale, from challenging that sale in the ordinary 
Civil Courts and protecting his interest, Such a 
suit is not a suit under the Mad. Estates Land Act, 
but one under the ordinary law to protect the rights 
of a person having aninterest in land. Merely be- 
cause this isa suit to contest the legality of a 
gale under the Mad. Estates Land Act it cannot ba 
contended that the suit can only be brought by the 
person who is registered pattadar. Hence a person 
having merely possessory title is entitled to bring 
such a suit. 92 Ind. Oas. 976 (1) and S. A, No. 533 
of 1936, relied on. 


S, A. against adecree of the Sub-Judge, 
Dindigul, in A. 8, No. 3 of 1937, 


Messrs. T. R. Venkatarama Sastry, K. 
Rajah Ayyar and K. Muthuswamy Iyer, for 
the Appellants. 

Messrs, V. Ramaswamy Ayyar and K. S. 
Ramamurthy, for the Respondents 


Judgment.—This appeal raises the ques- 
tion of tne right of a person, who is in- 
terested in land but is not the registered 
pattadar thereof, to bring a suit in the 
Givil Court to declare a sale held under s, 
112, Estates Land Act, to be invalid and to 
obtain an injunction protecting his posses- 
sion. The essential facts of this case are that 
the two items in suit were originally acquir- 
ed under an insolvency sale by one S jais 
malai who let the plaintiff into possession 
under an agreement to sell, Solaima:ai's 
title ceased by reason of a sale for arrears 
of rent. The purchaser in the rent sale 
was one Muthuveerappa who under a 
private arrangement with the plaintiff 


allowed the plaintiff to ratain pos- 
session of the laud, though the patia 
was in Muthuveerappa's name. In 1931 


there was a sale for arrears of rent of one 
of the itmes which was bought in by the 
zemindar, defendant No. 4 hers. In 1933 
there was a similar sale of the other item 
which also was purchased by the zemindar, 
After each of these purchases the plaintiff 
applied to the cemindar for patta which 
was eventually refused and the zemindar 
in 1934 granted patia for both numbers to 
defendants Nos. 1 and 2. Tnereafter there 
was trouble about the harvesting of crops 
and magisterial orders recognized the right 
of defendants Nos. land 2to the harvest. 
But it has been found that the plaintiff 
continued in possession upto the time of the 
suit. That finding is one of fact and though 
it is true that the learned Appellate Judge 
makes a mistake with reference to certain 
payments of kist made by the plaintiff, 
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there are no grounds upon which I could 
hold that the finding of fact does not 
bind me in second appeal, It has also 
been found as a fact that with reference 
to both the rent sales, which the plaintiff 
attacked, there was no personal ser- 
vice, no proper attempt to effect personal 
service and no proof of any valid affixture, 
Asa result of these findings the lower Ape 
pellate Court decreed the plaintiff's suit. 
The appellants are defendants Nos. 1 and 2, 
the rival claimants, and defendant No. 4, 
the zemindar, 

It must be conceded on the findings of 
fact that, though the plaintifi's title anterior 
tothe rent sales may have been defective, he 
was in possession with the permission of the 
registered pattadar and a right to hold pos- 
session against any one other than the true 
owner. It is well-established that a suit 
will lie in the Civil Oourt for a declara» 
tion that asale held under s. 112, Madras 
Estates of Land Act, is invalid for 
want of service notice which is an essential 
preliminary to the validity of such a sale. 
Tt is strenuously contended by Mr. Vene 


katarama Bastri for the appellants that such | 


a suit will not lie at the instance of any 
one other than the person who was entitled 
to have notice of the sale, that is tosay, 
the registered pattadar. The contention is 
that a mere occupant who has not been 
recognised by the landholder has no right 
to be included in the fromalities of a sale 
under s. 112 and that provided the re- 
gistered pattadar acquiesces in the sale 
as one carried cut with a sufficient degree 
of formality, it does not liein the mouth 
of the person whose presence on the land 
has been tolerated by the registered patta- 
dar to question that sale on technical 
grounds. There is a long series of deci- 
sions of this Court tothe effect that when 
a sale is held without due notice as prescrib- 
ed under s. 112 that sale isinvalid. There 
are decisions to the effect that such asale 
isa nullity, the question having arisen. us- 
ually, with reference to limitation. It Seems 
to me unnecessary for the purpose of this 
case to decide whether a sale which, so far as 
the Court was concerned, was attended 
with all due formalities is merely voidable 
as the result of the failure by the Court's 
process server to do that which he. purports 
to have done, or whether such a sale 
would be an absolute nullity which would 
bind nobody at all, I am however of opinion 
that when a sale is bad for want of pro- 
per service of notice, there is nothing either 
in the Estates Land Act or under the genee 
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ral law to prevent any person who has an 
interest in the land which is adversely 
affected by the sale, from challenging that 
sale in the ordinary Oivil Courts and pro- 
tecting his interest. 

Numerous cases have been eited before 
me dealing with suits to declare such a 
sale to be invalid,. So faras I am aware, 
there is no case in which the right of a 
person interested who is not the registered 
pattadar to bring such a suit has been 
denied. There is one decision of a Single 
Judge Setharama Naidu v. Govindasami 
Chettiar (1) in which the right of suit by 
a person other than the registered pattadar 
has been recognized and ap unreported deci- 
sion (8. A. No. 538 of 1936) has recognized 
such a right of suit at the instance of 
a person who though not the registered 
paitadar had applied to the Jandholder 
under gs. 146 for recognition, The point 
seems to me to be this. A suit such as 
that with which we are dealing is not a 
suit under the Madras Estates Land Act, 
which for certain purposes declines to re- 
cognize any body other than the registered 
pattadar though for other purposes it re- 
cognizes persons having an interest who 
are not the registeted pattadars. The pre- 
sent suit is a suit under the ordinary law 
to protect the rights of a person having an 
interest inland, which rights are threaten- 
ed by the alleged illegal act of an authority 
purporting fo act under the colour of the 
law. Ordinarily speaking, when the law 
gives to a public authority a power to ine 
vade the rights of a private individual, 
it is incumbent upon the public authority 
to observe those formalities which are pre- 
scribed by the law investing it with the 
powers, If private rights are invaded with- 
out the observance of those formalities 
which are prescribed, the person whose 
interest is adversely affected by this inva- 
sion has a right of suit. This right of suit’ 
is not confined to persons with a perfect 
title to the property which is threatened. 
Provided that they have such an interest 
in the property as the law will protect, it 
can supply the basisfor a suit to resist 
an invasion of that right under the colour 
of the law, the law has not actually been 
followed. Merely because this ia a suit to 
contest the legality of a sale under the 
Madras Estates Land Act it cannot tomy 
mind be contended that the suit can only 
be brought by the person who is regise 
tered patadar. 

(1) 23 L W 149; 92 Ind. Oas. 976; AI R 1926 Mad. 
352; (1926) M W N 162, 
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There is no analogy with suits brought 
under that Act and the plaintiff is not 
seektng a remedy provided under that Act. 
He is suing for the protection of bis rights 
as a person having a possessory title which 
under the ordinary law the Oourts will 
protect from unauthorised invasions. That 
title is threatened purporting to have been 
held under the powers conferred bys. 112, 
Estates Land Act, The plaintiff is entitled 
to come tothe Court, prove his possessory 
title and show that the sale which purports 
to have been a sale under this special 
law has not been carried out in accordance 
with that law and therefore can convey no 
title to the purchaser. It seems to me there- 
fore that the decision of the lower Appel- 
late Court is correct and that the plaintiff's 
suit must succeed on the findings. Inthe 
result, the appeal is dismissed with costs 


of the plaintiff-respondent No. 1. Leave 
refused, 
Neg. Appeal dismissed. 
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September 30, 1940 
Tomas O. J. AND ZIA UL Hasan J. 
EMPEROR—Oompiarnant— 
APPLICANT 
VETSUS 
SWAMI SARUPANAND-~Acouszep— 
Opposite PARTY 

Criminal Procedure Code (Act V of 1893), s. 108— 
Failuretogive security: under s, 108—Only simple 
imprisonment can be awarded not rigorous— 
Accused delivering one speech coming under s.153-A, 
Penal Code (Act XLV of 1860)—Proceedings under 
s. 108 cannot be taken — He may be prosecuted for 
offence under 8. 153-A, Penal Code. 

The imprisonment for failure to give security for 
good behaviour shall; where the proceedings have been 
taken under s. 108, be simple, and under the provi- 
sions of s. 123 (6) of the Oriminal P. O., the sentence 
of rigorous imprisonment for one year is illegal. 

The commission of only one offence under s. 153-A, 
L P. O., is not to be taken to justify the proceedings 
unders.108 of the Criminal P. O. The element of 
intention on the part of the accused is not to be 
deduced from a solitary instance, fe may be pros- 
ecuted for offence under s, 153-A. 147 Ind. Oas. 1082 
(1), relied on 

While dealing with an application for revision 
and not an appeal, the High Court is bound to accept 
the findings of fact arrivad at by the Sessions Judge, 

Cr. R. App. the order of the Sessions 
Judge of Hardoi, dated May 29, 1940. 


The Assistant Govt. Advocate, for the 
Crown. 


Mr. K.N, Tandon, for the Accused. 
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Order.—This is an application in 
revision on behalf of the Local Govt, vader 
s. 439 of the Criminal P. C. against the 
order of the learned Sessions Judgs of 
Hardoi dated May 29, 1910, setting aside 
the order of the learned District Magistrate 
of Hardoi binding the accused Swami 
Swarupanand unders. 108 of the Crimie 
nal P.O. 

The accused Swami Swarupanand was 
called upon on March 28, 1940, to show 
cause why he would not be ordered to 
furnish a personal bond in Rs. 500 with 
two sureties, each in the like amount, to 
be of good behaviour fora period of one 
year. The reason why this notica wasg 
issued was that he delivered objectionable 
speeches at Pihani. Mallawan and Pali 
with the intention of disseminating sedi- 
tious matters and promoting or attempting 
to promote feelings of hatred or enmity 
between different classes of his Majesty's 
subjects. 

The learned District Magistrate under 
the provisions of s. 112 of the Criminal P. O. 
confirmed the notice, and ordered the 
accused to execute a bond in Rs, 500 with 
two sureties, each in Rs. 250 to be of good 
behaviour for a period of one year and 
in default to undergo rigorous imprison- 
ment for one year. Under the provisions 
ofs. 123 (6) of the Uriminal P. O. the 
sentence of rigorous imprisonment for one 
year was illegal. The imprisonment for 
failure to give security for good bshaviour 
shall where the proceedings have been 
taken under s. 103, be simple,and tha 
learned District Magistrate was wrong in 
ordering rigorous imprisonment. 

The notice which was issued to the 
accused contained a list of 11 speeches 
alleged to have been delivered by the 
accused in different villages, but the 
prosecution atthe trial put forward only 
three speeches, namely 

l. Ex. 4 delivered at Pali on November 
6, 1939. 

2. Ex. 3 delivered at Mallawan on No 
vember 15, 1939. 

3. Ex. 1 delivered at Islamnagar on 
February 38,1940. 

The accused denied making the objec- 
tionable portions of the speeches relied on 
by the prosecution, and stated that he had in 
his speech stated that British rule was better 
than Russian or German but notas come 
pared with that of Indians. - 

The speech of November 6, 1939, was 
recorded by head-constable Razzaq Beg 
and was read over to Saghir Ahmad,” 
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The speech of November 15, 1939, was 
delivered to an audience of 400 cr 560 
persons, and it was recorded by Khuda 
Yar Khan head-constable. 

The speech of February 8, 1940, was 
recorded by Naik Wailayat Husain and, 
according to his evidence, the audience 
numbered about 500, 

The finding of the learned Sessions 
Judge with regard to the speech (Ex. 1) 
of February 8, 1940, is as follows : 

“Jt appears to me that the report (Ex. 1) is 
merely & gist of the speech and is not a full 
record of it, and in the case the sentences introduced 
in the report are merely isolated sentences of the 
speech and are without the correct context in 
which they were uttered by the speaker.. ...- No 
doubt, as I have observed above, the sentences 
if they be considered to be the correct statement 
ofthe speaker, would certainly bring the accused 
within the offence under s. 124-A, but if once I 


conclude that the report is not a full record and a. 


good deal ofthe speech had been omitted, and if 
I failto put the proper context to the sentences, I 
would hesitate to take any action on it........ and 
with these considerations I donot consider it proper 
to accuse him (7. e. the accused) of the speech as is 
reported in Ex, 1", on 

It is thus clear frem the above finding 
that the learned Sessions Judge is not 
satisfied,and he is of opinion that the 
speech recorded by the witness was not 
the correct speech. 

The finding of the learned 
Judge in respect of the Speech made at 
‘Mallawan on November 15, 1939, is to the 
effect that the speech was made by the 
accused and it was offensive. 

With regard tothe speech of November 
6, 1939, delivered at Pali the finding of 
the learned Sessions Judge is to the fol- 
lowing effect : 

“There areno wordsin it which could be said 
to excite disaffection against the Govt. or to set a 
class against another. The speakersimply address- 
ed the gathering to bring up the spirit of self- 
sacrifice to action and tobe prepared even to go to 
jail or die for their cause, and I do not think the 
words as are reported in Ex, 4 and discussed above 
would bring the accused within an offence under 
8. 124-A or 8, 153-A,I P. O.a... donot consider 
it to be one on which any prosecution under s. 124- 
A or 153-A could be possible’, 

The objectionale portion of Ex. 4 
relied upon by the prosecution is as 
follows : 

“O, white-skinned : Weare all ready to receive 
bullets, go to jailand die but we want complete 
independence. We will bear all hardship and win 
the fight that is to come. Be ready.” 

The objecticnable portion of the speech 
relied on by the prosecution delivered at 
Mallewan on November 15, 1939, is as 
follows : 

“The bugles for the freedom of this country were 
first sounded 53 yearsago. Speeches alone were 
not made but sacrifices were offered. In India 
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where rivers of milk used to flow rivers of blood 
are flowing. Government delivered its ultimatum 
by passing a Defence of India Act on Sept 
1,1939. The talugdars and gamindara are brokers 
of Govt. and whatthey desire is to go on com- 
witting repression on the ryots.. - There remain 
the whiteface and the oblique eye, He has ruled 
over you for 150 years and set Hindus against 
Musalmane and destroyed their strength, the 
zamindars against Kisans and gave a fillip to crime.’ 

The objectionable portions of the speech 
made on February 8, 1940 are as fol 
lows : i 

“These taluqdars are tolls of the Govt. and will 
not do anything against it. The Govt. has committ- 
ed many cruelties since the great Mutiny up to the 
present day. They hanged the sonsof the Emperor 
Bahadur Shah and sent to gallows big men 
Hindus and Muhammadans. They had come to trade 
and by deceit and treachery became the rulers. 
The Congrees Govt. has inflicted a death blow 
onthe British and they now desire to calla truce, 
We will continue to worry the English till we have 
achieved complete independence, We must gird 
up our loins to fight the Govt. Nothing can be 
achieved without bloodshed”. 

There can be nodoubt that this speech, 
if proved to have been made by the 
accused is seditious and attemps to promote 
feelings of enmity and hatred between 
different classes of His Majesty's subjects, 
but, as we have said above, the learned 
Sessions Judge is of opinion thatit is not 
a true record of what the accused said, 
We are dealing with an application for 
revision and not an appeal, and we feel 
ourselves bound to accept the findings of 
fact arrived at by the learned Sessions 
Judge. The accused is alleged to have 
delivered the speech for about45 minutes. 
The note taken down by the witness con- 
sists of 17 lines, The: witness stated that 
it was drizzling. The note appears to 
have been taken down with a: fountain 
pen and there is no blur onthe paper and 
nothing toshow thateven a drop of water 
fell on it. We have carefully read the 
speech and find that no Sanskrit or 
Hindi words are used by the speaker, who 
is a Hindu, We therefore, reject, this 
speech from consideration. 

With regardto Ex. 4 of November 6, 
1939 we arə of opinion that it is very 
doubtful whetherthis.speech would. bring 
the accused within.the purview of s. 124-A 
or s. 153-A of the I. P. C. ; 


We are, therefore, left with the speech 
of November 15, 1939 (Ex. 3). The learned 
Sessions Judge, as we have said, held 
that it was delivered by the accused and 
it was objectionable but in his opinion the 
commission of only one offence under 
8.153-A was notto be taken to justify the 
proceedings under s. 108 of the Oriminal 
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P.O, He was further of opinion that the 
element of intention on the part of the 
accised was not to be deduced from a 
Solitary instance, 

In Chandra Bhan Dupta v. King-Emperor 
1 pored in 11 O, W. N. 26, (1) it was held 

al: 

“The provigiongof s. 108(a) Oriminal P. CG 
cannot properly be applied in respect of an. 
isolated epeech made by the accused on aa special 
occasion and at a meeting for a special purpose and 
therefore, an accused cannot be proceeded against 
under that section in respect of an isolated speech 
when there is no evideuceof his having made any 
other objectionable speech in the past, or of his 
having any intention of doing so in the future.” 

There is, of course, no evidence on the 
record of any intention of the accused of 
delivering such speeches in future, 

In the notice, as we have pointed out, 
11 speeches were referred to but, with the 
exception of three which formed part of 
the charge, the prosecution did not attempt 
to prove the remaining speeches, so we 
refuse to take them into consideration. 

In ouropinion a person who makes a 
seditious speech, or who is found on one 
occasion only circulating notices which 
may have the effect of promoting enmity 
between classes, may possibly be prosecute 
ed under s. 153-A of the I. P, O, but he 
cannot be proceeded against under s. 108 
of the Oriminal P. C. 


It may be pointed ont that with the 
exception of one speech, which was made on 
February 8, 1940 all the spseches were 
made in November 1939, and there ie noth- 
ing on the record to show why no action 
was taken against the accused till March 
14, 1940. It may be on account of his speech 
of February 8, 1940. 


It. is not necessary for us to consider 
whether action should not have been taken 
against the accused under s, 124A and 
158-A. of the I. P.O, 


Weare, therefore, of opinion that the 
order of the learned Sessions Judge is 
correct and we dismiss the application. 


D. i Application dismissed, 


Q)110 W N 28; 147 Ind, Oas. 1082; AIR 1934 
on 70; 6 R O 383; (1834) Or, Oas. 236; 35 Or. L J 
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NAGPUR HIGH COURT 
Miscellaneous Appeal. No. 126 of 
1938 
February 21, 1940 
Stong, O. J, AND Bos, J. 
GANPATRAO AND ANoTHER~~ 
APPELLANTS 
versus 
JAGANNATH RAO—RE8SPONDENT 

C. P. Money-lenders Act (XIII of 1934 as amended 
by Act XVII of 1939), ss. 11, 2—Power under g. 11 is 
discretionary — Amendment of Act, if affects pending 
proceedings — Application for instalments, where 
should be made — Loan includes mortgage — Decree 
ancludes both “preliminary” and “final?! decree. 

The power conferred by s. 11 of the O. P. Money- 
ene Act, 1934, is a discretionary power, [p. 809, 
col. 2. 

The litigant’s rights do not vary with statutory 
changes unless those changes expressly affect pend- 
ing litigation Thelis doses not have a series of 
beginnings, one when the plaint is filed, another when 
a memorandum of appeal is filed and soon, The law 
applicable isthe law as it stood when the lis com- 
merced. This position can, of course, be altered if 
the Legislature so divides but there must be no 
ambiguity about the matter, To say thatan Act has 
retrospective operation is one thing; to say that it 
affects pending litigation is another thing O. P. 
Money-lenders Amending Act XVII of 1939 is obviously 
retrospective but does not affect pending proceed 
ings, (p. 811, col. 1; p. 81°, col 1) 

[Indian and English case-law referred to) 

An application for instalments must be made to the 
Civil Court exercising ordinary jurisdiction as the 
Court empowered bys. 11 to vary the decree is the 
Court that passed the decree. The fact that the 
section now provides that the order is to ba “deemed” 
to be under s. 47, Civil P. O., indicates that a fiction 
is involved, It is not really made in execution for 
the very good reason that it is, or should be made by 
the Court in exercise of its ordinary civil jurisdiction, 
The provision is merely a compendious way of provid- 
ing the variousrights given where an order is made 
under s. 47, e. g, a Tight of appeal. (p. 813, col. 
2. ; 
A mortgage transaction—which is essentially a 
transfer of property to secure a loan—can be regarded 
as falling within the definition of “loan. 179 Ind. 
Cas. 129 (1), followed. [ibid } 

“Decree” can include “preliminary” as well as 
“final decree” [zbid.] 


Misc. A. from an order of the Oourt of 
the Additional District Judge, Raipur, 
dated April 30, 1938. 


Mr. K. B. Tare with Mr. N. T 
Mangalmurti, for the Appellants. 

Mr. M, R. Bobde, with Mr. B. R. 
Mandlekar, for the Respondent. 


Judgment.—This judgment covers the 
following matters: Miscellaneous Appeal 
No 206/38, Oivil Revision No. 577/38, Mise 
cellaneous Appeal No, 224/38, Miscellaneous 
Appeal No. 126/38, Miscellaneous Appeal 
No. 260/38, Miscellaneous Appeal No. 240) 
38, Miscellaneous Appeal No. 49/38, Mise 
cellaneous Appeal No. 255/38. There was 
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also posted for hearing at the same time 
as the above Miscellaneous Appeal No. 128- 
38 but it transpired thatthe decree in 
that case was not upon a mortgage and 
accordingly raised different poinis. It was 
accordingly excluded from consideration 
and will be posted for decision separa- 
tely. 

.These matters all raise points under 
‘Sa 11 of theO. P. Moneylenders Act 
as amended from time to time. They all 
raise the same fundemental ‘question but 
owing to certain differences in the times at 
which the various steps were taken 
each bas also to be considered separately. 

All arise out of applications made by 
the judgment-debtcr following upon a 
decree in a mortgage suit. In each case 
the application is for an instalment decree. 
In some cases the application succeeded 
(in which cases the decree-holder is the 
appellant} ; in some cases it failed (in 
which cases the judgment-debtor is the 
appellant), Success and failure turns not 
so much on merits as upon the view taken 
of the point now to be discussed. In 
some cases the decree was final, in some 
cases preliminary. In some cases the 
suit was for a foreclosure decree, in some 
eases for sale. In some cases the suit was 
before, in some after the passing of the 
Act of 1934, In at least one case the 
application for jiustalments was after a 
final foreclosure decree had been passed, 
In other words merely every fact reflect- 
ing every kind of problem under this par- 
ticular aspect of s.1] of the O. P. Money- 
lenders Act, 1934, as amended, has been 
raised but to make the matter intelligible 
im each case it will be necessary to state 
for each case Certain dates and facts. | 
- Before the analysis can be followed it is 
necessary to state in broad outline the main 
problem. 

Section 11 is a new statutory provision 
giving to the Oourt a discretion to direct 
thatthe ‘‘amount of any decree” passed 
“in respect of a loan” may be paid by ın- 
stalments. By a later amendment, effected 
by Act XTX of 1937 (not the Act of 1937 
with which weshall be much concerned 
hereafter), the section is amended so as to 
makeit necessary for all Courts to “deem” 
` the order granting instalments tobe one 
made unders, 47 of the Oivil P. O. As 
a consequence such orders have been 
made, asarule,.in execution and are 
appealable. 

The section enables “the Court” to direct 
that the decree whether passed before or 
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after “the Act comes into force shall be 
paid in instalments”, The section, however ` 
confers these powers where, and only where 
the decree is in “respect of a loan"! 
Section 2 of the Act of 1934 as originally 
passed defined “Joan” in such a way as 
expressly to exclude any “transaction” 
which was ‘in substance’ a “mortgage” 
or “a sale.” The same exclusion was 
expressed in Act XIX of 1937 but the ex- 
cluding clause was amended by adding 
“charge” to “mortgage” and “Bale”. By 
Act XXIV of 1937 however a vital change 
was made, for, by that Act the words “mort: 
gage or” were excluded from the clause 
with the result that whereas transactions 
that amounted in substance to ‘a charge” 
er “a gale” of immovable property were 
excluded from the term “loan”, transactions 
that amounted in substance to a mortgage 
were not so excluded. 

But although not excluded they would 
not of course be included if such transac- 
tions did not fall within the definition 
even if not expressly excluded. It is 
necessary, therefore, to state what the defini- 
tion is. Itruns as follows: 

“loan' means an advance whether of money or 
in kind at interest and shallinclude any transac- 
tion, whichthe Court finds to bein substance a loan 
but it shall not include , 4 i 


(f) a transaction which is in substance a 
mortgage or sale of immovable property.” 

The Act XTX of 1937 replaces (f) by 

“f) a transaction which is in substance a 
charge on, or & mortgrge or sale of, immovable 
property”. 

The Act XXIV of 1937 replaces (f) by 

“(f). a transaction which is in substance a 
charge on, or a sale of, immovable property.” 

Bhagwant Rao v. Damodhar (1) decided 
that this amendment was not retros- 
pective. 

Act XVII of 1939 declared that the 
amendment was to be deemed to be in 
force soas to have effect from April L, 
1935. It said nothing about pending 
cases. Thus Law Courts that disposed of 
mortgage suits between 1937 and 1939 and 
after 1939 might arrive at quite different. 
decisions in entirely parallel cases started 
at the same time, relating to the same legal 
incidents, governed by precisely similar 
facts because by the Legislature they were 
told in 1934 to exclude mortgages, in 1937 
(February) they were again told to exclude. 
mortgages, in 1937 (August) they were 
told not to exclude mortgages and in 1939 
they were told according tothe argument 


(1) I L R (1938) Nag. 91; 179 Ind. Oas. 129; AIR 
1938 Nag, 112; 20 N L J 285; 11 R N 271, 


1948 
that they ought not to have excluded 
mortgages at any timefrom this particular 
form @f relief. Not unnaturally a difficult 
wittfation arises. 

For convenience we collect the dates on 
which the Acts came into force : 


Act of 1934 came into force eve 1-4-1935 
Amending Actof 1937 eee 19-3-1937 
Amending Act of 1939 4-8-1939 


There aretwo amendments of 1937, XIX 
«and XXIV (came into force on February 
12,1937 and March 19, 1937 respectively); 
we are mainly concerned with Act XXIV 
of 1937. There are 
1939, XVII and XVII; we are mainly 
woncerned with Act XVIL of 1939: both 
‘came into force on August 4, 1939. 

For the purpose of the discussion it 
will be convenient to take Miscellaneous 
Appeal No. 126 of 1938 as an example. 
Ko that suit the necessary dates are as 
Kollows : 


Mortgage 19-8-1927 
Suit for foreclosure 20-12-1934 
Act of 1934 in force 1-4-1935 
Preliminary decree . 25-1-1937 
Act of 1937 in force aaa 19-3-1937 
Application to have decree made final 10-9-1937 
Application for instalments. . 25-9-1937 


In 1938 a Bench decision of the High 
Jourt was published which decided that 
he amendment made in 1937 affecting s, 2 
$ the Actof 1934 was not retrospective. 
n 1939 the Amending Act declared that : 
“The amendment made to sub-cl. (f) of cl. (vii) of 
«2of the O.P. Moneylenders Act, 1934...,. shall 
18 e be in force with effect from April 


? 


The application for final decree had 
yeen adjourned and came on for disposal 
'n March 1939 but was again adjourn- 
3d pending the passing ofthe Amending 
“Act of 1939 which was then on the point of 
xing paesed. 

The main argument in this case is that 
f an Act like the Act of 14929 is to affect 
vending cases the Legislature must in 
«xpress words say so, otherwise the rights 
„f the parties have to be determined as at 
he date of the proceedings in question. In 
his case it will be noticed that the suit is 
selore the Act of 1934 came into force. 


On the other hand itis said that this is 
x case where the amendment is made 
etrospective by express enactment so that 
4 is not necessary to consider whether 
Kk affects vested rights or not, It is also 
rgedthat s, 11 relates to matter of pro- 
sadure. 

We wish atthe threshold to make an obe 
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servation about an aspect of this matter 
that has not hitherto been sufficiently 
regarded. The power conferred by s. 11 
of the O. P. Moneylenders Act, 1934, is a 
discretionary power. There is a well-known 
maxim actus curie neminem gravabit which 
is the foundation of the practice in England 
of entering up judgments “nune pro tune”. 
Robbed of its low latinity this means that -.. 
litigants ought not to suffer from delays `> 
due to the Courts’ own acts. If a Court in 
England adjourns a case, or adjourns to 
consider its judgment and something hap- 
pens in the meantime, e. g, a party dies, 
that event ought not to prejudice a litigant 
because and simply because of the Court's. 
own act. This power does not depend upon 
statute but is founded on the common law 
and its object is to secure justico by 
avoiding a misfortune to a litigant due 
solely tothe accidents of the Court’s own 
business. . This power need not be invoked 
where the power is discretionary as ob» 
viously the discretion should be so exer 
cised as to do justice. It is accordingly 
not necessary to consider whether the 
power to enter up a decree or order 
nune pro tunc exists in India in subordinate 
Courts in matters such as the present or at 
all. The same result can be arrived at 
by a proper exercise of discretion. 

In Doolubdass Pettamberdas v, Ramloll 
Thackoorseydas (2) their Lordships of the 
Judicial Committee had to consider the 
position where a contract was sued on. 
After contract and after suit but before trial 
an Act declared that a contract of the type 
ofthe suit contract was null and void and 
declared that “no suit shall be allowed in 
any Oourt.........for recovering etc.” It was 
held that there were no words in the Act 
sufficient to show the intenticn of the Legis- 
lature to affect existing rights and that 
accordingly a suit already begun upon such 
a contract could be maintained despite the 
statutory prohibition. This case was refer- 
red toand relied on in Bhagwant Rao v. 
Damodhar (1), which is generally regarded 
as the cause of the Amending Act of 1939.. 
If the Legislature had wished to affect pende 
ing cases it would have said so, The res 
trospective amendment of s. 2 (f) is, of 
course, clear. But that amendment does 
not only affect the powers under s. ll. It 
affects the whole act. For examplea mortgage 
made in 1936 would not before the amend- 
ment in 1939 Lave been a lcan within the 
meaning of the Act of 1934. Accordingly 

(2) 5M] I A 109; 7 Moo. P O 239; 1 Sar. 403- 
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a mortgage in 1936 would not have been 
subject to s. 10 which prevents a Court 
decreeing, in respect of such loan, more 
than twice the capital advanced. 

But if, after 1939, a suit were brought on 
such amortgage it might well be that the 
provisions of the Act of 1934 would apply 
and accordingly the Court would not award 

“more than twice the advance. In other 
words it does not make nonsense of the Act 
of 1939 to decide that it does not affect pen- 
ding proceedings. 

We are clearly of the opinion that we are 
not here concerned with a procedural Act. 
As above indicated the effect is not merely 
to attract s. il. The amendment affects 
existing rights. Further where a li'igant 
is entitled to a decree for foreclosure and 
then an Act is passed which, if applicable, 
takes away his right to the property and 
substitutes a right toinstalments, his sube 
stantive rights have been very clearly affec- 
ted. It is not necessary to recapitulate what 
was said on this point in Bhagwant Rao ~. 
Damodhar (1). 


We areequally clearly of the opinion that 
by express enactment Oourts are directed 
as from August 4, 1939 to read the Act of 
1934 as though the words “mortgage or” had 
never been included in s. 2 (f) of that Act. 
The main question is whether that direction 
is to affect pending proceedings. 


Before we come to that question it is 
necessary to consider another argument. It 
issaid that this section empowers the Court 
to grant instalments in respact of a decree 
whether the decree be passed before or 
after the Act. Under the Act of 1934 up to 
March 19, 1937 such decree must be passed 
in respect of aloan and a loan does not 
include a mortgage transaction, therefore 
the decree must be a decree other than a 
preliminary decree in a mortgage suit. 
After March 19, 1937 the term “loan” 
-does not expressly exclude a mortgage trange 
action and after August 4, 1939 Courts 
are directed to deem the change effected 
by the Act of 1937 to have been effected 
as from April 1, 1935. Therefore it is 
urged a decree passed in 1936 on a morte 
gage transaction is a decree passed in res» 
pect of a loan or, alternatively, assuming 
it was not, when passed, such a decree it 
is -to be deemed, after March 19, 1937, 
such a decree or, assuming that also is not 
-correct, it is-to be deemed such a decree 
after August 4, 1939. This Oourt, in 
-appeal. is sitting after August 4, 1939, there- 
fore the contention is correct. 


GANPATRAO V. JAGANNATH Rao (NAG.) 


190 10 


That, as we understand it, is the argu 
ment, . 

On the facts it will be seen fiom the 
dates hereatter given that except if thi 
case of M. A, No. 260/38 the preliminary 
decrees in question were all. before Marcel 
9, 1937, i. e. before the amendment whict 
enables the term “loan” to be regarded as 
not expressly excluding mortgage transac 
tions. M.A. No. 260/38 arises out of a sui 
instituted in 1936. In all the other cases the 
decrees in question were, at the time the), 
were passed, not decrees in respect of ¢ 
loan. They were decrees in respect o: 
transactions declared, at that time, not ti 
be loans. In the matter out of whic} 
M. A. No. 260/38 arises when the suit wat 
launched it was a suit to which the Act o 
1934 did not apply. It was a suit in respec’ 
of a transaction expressly dcclared by thas 
Act nct to be a loan. Such a suit cannot be 
turned by a later Act into a suit in respec’ 
of loan unless the later Act affects pend 
ing proceedings. Tt is said these Acts 
clearly affect pending proceedings becaus: 
they enable Courts to exercise a power ir 
respect of a decree which is part of a pend: 
ing proceeding. 

The argument proceeds: Take a decret 
passed before the Act of 1934. That decree 
was not in respect of aloan as defined by 
the Act of 1934 because such a definition 
did not exist before that Act. Nevertheles: 
the Court could treat such a decree as on» 
passed in respect of a loan if passed in res 
pect of a transection that fell within the 
definition of loan. The definition of loar 
after 1939 included as from April 1, 1935 
mortgage transactions, Therefore any decret 
(though not a decree in respect of a loar 
when passed) which becomes a decree ir 
respect of a loan becomes a decree in respec: 
of which the Court is empowered to granw 
instalments if such decree so becomes m 
decree in respect of a loan before the appli 
cation is disposed of, None of these applica 
tions are, it is said, yet disposed of. There 
fore they can all be turned into instalmen: 
decrees, 

The fallacy underlying this argument ir 
due to assuming that because the Act oñ 
1934 unquestionably refers inter alia t 
pending decrees, therefore the Acts of 193% 
and 1959 must refer to pending proceedings 
The main question iss Do they? If they 
affect pending proceedings, there is ne 
difficulty. If they do not, they do not affec 
the proceedings now under discussion. We 
have therefore to return to the main ques 
tion which is whether the later Acis affec 
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pending proceedings. 

As Jessel, M, R. observed in In re Joseph 
Suche & Co., Lid. (3), 

“oeit is a general rule that when the Legis- 
lature alters the rights of parties by taking away or 
conferring any right of action, its enactments, unless 
in express terms they apply to pending actions, do 
not affect (pending actions).” 

His Lordship noted the exception to that 
tule, viz. where the Statute related to proc- 
cedure, but he held that the section of the 
Judicature Act there under discussion did 
not merely apply to procedure. This is an 
a fortiori case because here vested rights 
are far more affected. See also the observa- 
Fak of Lord Denman in Hitcheock v. Way 


We are of opinion, in general, that the law as 
it existed when the action was commenced muet de- 
cide the rights of the parties in the suit, unless the 
Legislature express a clear intention to vary the 
relation of litigant parties to each other.” : ` 

The English case law on the subject will 
be found fully reviewed by McOardie, J., in 
Bowling v. Camp (5). 

As was pointed out in Sardar Ali v, 
Dalimuddin (6), (a Full Bench case), rely- 
ing on the observation of West, J., in 
Chinto Joshi v. Krishnaji Narayan (7), 

“the legal pursuit of a remedy, suit, appeal and 
Second Appeal are really but steps in a series of pro- 
ceedings conected by an intrinic unity.” 


The litigant’s rights do not vary with 
statutory changes unless those changes 
expressly affect pending litigation. The 
lis does not have a series of beginnings, 
one when the plaint is filed, another whena 
memorandum of appeal is filed and so on. 
The law applicable is the law as it stood 


when the lis commenced, This position can, . 


of course, be altered if the Legislature so 
divides but there must be no ambiguity 
about the matter, An example is to be 
found in K. C. Mukerjee v, Ramratan (8), 
a judgment of the Privy Council delivered 
by. Sir George Rankin who presided over 
the Calcutta Full Bench case. The difer- 
ence in the two cases, on the facts, can 
readily be seen. 


It is highly undesirable that a litigant 


(8) (1875) 1 Ch. D 48 (50); 45 LJ Oh. 12; 3L T 
774; 24 W R184, 

(4) 1837) 6 Ad. & E 943 (951); 2N& P72;6L J 
(N 8) K B 215; 45 R R 653. 
È D (1923) 128 L T 342; 67 B J 114; 39 T L 


(6) 56 O 512 (517); 113 Ind. Oas. 49; A I R 1928 Oal. 
640; 32 C W N 1130; 48 O L J 150 (F B). 

(7) 3 B 214 (216.). ` 

(8) 40 O W N 263; 160 Ind. Cas. 105; A I R 1936 P O 
49; 63 I A 47; 15 Pat, 268; 1936 OLR 69;1936 ALR 
101;8 R P O 142; 17P L T 25; (1938) M W N35; 2B 
Fa i 70M L J 105; 62 O L J419; 43 LW 338 

) 
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should start a litigation knowing, on good 
advice, that in law he is bound to win and 
then find, after years of expensive litigation, 
owing to some change in the law not ex- 
pressly of general applicability (including 
pending suit), that he is bound to lose or 
that his remedy is so reduced in value that 
he would never have embarked on the litiə 
gation, never have paid his fees to the State, 
never have engaged the time of Judges, had 
the law been to start with what it became 
before the end. As Baron Alderson ob- 
served in Moon v, Durden (9), “it is cone 
trary to tke first principles of justice to 
punish thoge who have offended against no 
law.” Although in this case, unlike Moon 
v. Durden (9), we are not concerned with any 
difficulty of construction, its being clear that 
the Act of 1939 amends the Act of 1934 as 
from April 1, 1934, and accordingly, ‘ puni- 
shes those who have offended against no 
law” by altering their legal rights retros- 
pectively, yet as we ought to limit the inroad 
as far as possible. It is one thing to stop 
a usurious mcney-lender getting more than 
twice his capital. Itis another thing for a 
Court exercising discretionary powers to 
turn a foreclosure decree intoan instalment 
decree as a consequence of powers conferred 
by an Act passed years after the foreclosure 
decree should, in the normal course of judie 
cial business, have been granted. 

A good deal of the argument addreseed to 
us, we feel, is somewhat beside the point. 
This is not a case of construction of a 
statute. It is not a case of deciding whether 
a statute has retrospective operation! or of 
placing it in the category of procedural (in 
which case it would have retrospective ope- 
ration), or substantive law (in which case 
it would not) The Act of 1939 is obviously 
retrospective. Nothing could be more ex» 
press than that as from April 1, 1935, the 
term “loan” does not have excluded from its 
meaning mortgage transactions. It is for 
this reason that we do not examine the cases 
cited relating to the retrospective operation 
of Acts held to be procedural, Jogodanund 
Singh v. Amrita Lal Sircar (10), Bisseswar 
Sonamut v, Jasoda Lal Chowdhry (11), 
Gangaram v. Punamchand (12), Khondkar 
Mohammad Saleh v. Chandra Kumar 
Mukerji (13) and Janakinath Singha Roy 


(9) (1848) 2 Ex. 22 (40); 154 E R 397; 12 Jur. 138; 76 
RR 479. 


(10) 22 O 767 (F B^. 

(11) 40 O 704; 19 Ind. Oas. 391; 17 O W N 622. 

(12) 21 B 822. 

(13) 56 C 1117; 122 Ind. Oas. 201; 49 OLI 362; 
33 ee N 519; A I R 1930 Cal, 34; Ind. Rul. (1930) 
Oal, 201, 
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v. Nirodbaran Roy (14), or the cases which, 
on the construction of the Acts affecting 
substantive rights, have been held not to be 
retrospective. 

We proceed entirely on the view that the 
Act of 1939 expressly makes a change as 
from April 1, 1935, but that a change made 
in 1939 cannot affect pending litigation un- 
less it expressly applies to such litigation 
ör, unless to refuge so to apply it would 
make the amendment meaningless, To say 
that an Act has retrospective operation is 
one thing; to say that it affects pending 
litigation is another thing as a Bench of the 
Calcutta High Court observed in Brajendra 
Kumar Datia Roy v. Shusheeschandra Cha- 
krabarti (15): 

“in our opinion the argument is entirely miscon- 
ceived when it speaks of ‘retrospective operation’. 
The real question} is whether at this stage, at the hear- 
ing of the appeal, the law which came into force 
during the pendency of the appeal on July 1, 1934, 
is to be applied to the case.” 

There, however, the Court was consider- 
ing a somewhat different case from the pre- 
‘gent. The case law (including Quilton v. 
Mapleson (16), is reviewed in Debendra 
Narain Roy v. Jogendra Narain Deb (17), 
and the present distinction made at p. 618*, 
See also Maxwell on the Interpretation of 
Statutes, 8th Edn. p. 195, and the case of 
Thistleton v, Frewer (18). In that case an 
action for medical services was commenced 
before the Medical Act of 1858, which enact- 
ed that after January 1, 1859, no person 
should recover any charge for medical treat- 
ment “unless he shall prove at the trial” 
that he was on the medical register. The 
trial took place after January 1, 1859, but 
it was held that the provision did not apply 
the action being controlled by the law as it 
stood when instituted i. e., before 1858, This 
case does not involve retrospective effect 
but shows that statutory direction relating 
to procf does not affect proof in a procees 
ding already commenced when the direc- 
tion does not merely affect proceedings but 
set the effect of altering substantive 
rights, 

As was pointed out in Bakor Moti v. 
Ishvar Moti (19); 

“The general rule is well-established, and embo- 

(14) 57 O 148; 124 Ind Oas. 817; Ind. Rul. (1930) Oal. 
465; A I R 1930 Oal, 422. 

(15) 63 O 368 (375); 163 Ind. Oas. 270; ATR 1938 
Oal. 334; 39 O W N 1213;8 R O 732, 

(16) (1882)9 Q B D 672, 

(17) A IR 1936 Oal. 593; 167 Ind. Oas. 615;64 O LJ 
212,9 R0726. | 

(18) (1862) 31 L J Ex. 230. 

(18) A I R 1935 Bom 257 (259); 156 Ind, Oas. 911; 37 
Bom. L R 372; 8 R B 35, 

_ *Page of A I R 1936 Oal.—{Hd], 
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died in s, 6, General Clauses Act, that an amend- 
ment of an Act of the Legislature during the cur- 
rency, of a suit is irrelevant, and the rightg of the 
parties are governed by tha Act as it existed at the 
time when the suit was started," 

We are accordingly of the. opinion that 
as regards proceedings in asuit commenced 
as this suit was commenced before April 1, 
1934, the amendment has no effect, As 
regards proceedings commenced after April 
1, 1935, but before March 19, 1957, the ame 
endment also, we think, has no effect but if 
we are wrong as to this and if, in law, the 
amendment does enable s. 11 to be invoked, 
then the discretionary power should be 
execised so as not to place the decree-holder 
in any different position from that in which 
he would have been had the application 
under s. 11 been disposed of on the day when 
it was first filed, or if the decree should 
have been made final had the application to 
make it final been disposed of on the day 
on which the application was made. If 
either is before March 19, 1937, then the 
application should in law have been re 
jected. 

This disposes of Miscellaneous Appeal 
No. 126/38 which is dismissed with costs. 

In Miscellaneous Appeal No, 224/38 the 
special facts are: ` 


Mortgage wa 21-5-27 
Suit wa 13-2-1935 
Act 1-4-1935 
Preliminary decree for aale 30-11-1936 
Final decree 10-11-1937 
Application for instalmenta 21.4-1938 


The application was rejected. For the 
reasons already given, this being an appli- 
cation in a suit commenced before the Act 
of 1934 was passed, we think the application 
was rightly rejected. The appeal is dismiss- 
ed with costs. 

In Miscellaneous Appeal No. 240/38 the 
special facts are: 


Mortgage 1-4-1932 

Suit ‘ 1936 

Preliminary decree for sale a 4-1-1937 

Six months was given for redemption 

Application for final decree ww 5-7-1937 

Application for instalments we 18-9-1937. 
Decree made final rás 5-3-1938 


The application for instalments was re- 
jected and we think rightly so. The time 
for redemption had expired and the decree 
should have been made final on July 5, 
1937. Accordingly the appeal is dismissed 
with costs. 

In Miscellaneous Appeal No, 255/38 the 
special facts are: ; 
Mortgage 17-7-1917 
Suit 1934 


1940 
Preliminary decree for sale 9-3.1935 
Application for instalments 29-10-1937 
Heard 29-4-1938 
Dismissed on merits 16-9.1938 
Final decree 16-9-1938 


Here the suit is before April 1, 1935. The 
appeal is disthissed with costs, 

Miscellaneous Appeal No. 260,38. The 
special facts are: 


Mortgage 28-8-1931 
Suit kar 1936 
Preliminay decree for foreclosure . 31-7-1937 
Application for instalments rejected 7-4-1938 
Decree made final 27-7-1938 
Possession delivered 11-1-1939 


Thus before the amending legislation of 
1939 the decree was fully executed. The 
suit is before the Amending Act of 1937. In 
our opinion the appeal must be dismiesed 
with costs. 

Miscellaneous Appeal No, 48/38, The 
special facts are: 


Mortgage 5-6-1929- 
Buit das 6-2-1936 
Preliminary decree for foreclosure 24-6-1935 
Time for redemption e 24-12-1936 
Application to make final . 22-1-1937 
Application for instalments we. 19-8-1937 


Application granted. 

In our opinion on January 22, 1937, the 
decree should have been made final; 
Order XXXIV, r. 2, Civil P. O. The mere 
fact that owing to law’s delays the decree 
was not made final when it should have been 
cannot make any difference. We must 
order as the lower Court should have ordered 
when the applicalion was made, The appeal 
succeeds with costs. 

This makes it unnecessary to go into the 
very difficult question also raised in this 
case whether a lahan-gahan mortgage 
is really “substantially a sale” and not 
‘substantially a mortgage.” If the former 
the amendment of 1929 leaves the position 
untouched as regards such “mortgages”, 
The matter was glanced at in Bhagwant Rao 
v. Damedhar (1). 

Civil Revision No. 577-38. Miscellaneous 


Appeal No. 206-38 The special facts 
ere: 
Mortgage ese 22-4-1941 
Suit June-1935 
Qonsent preliminary decree (foreclo- 
eure) as 8-10-1936 
Application for final decree 3-4-1937 
Application for instalments 22-10-1937 
The application was rejected and we think 


rightly, 

In this matter a further curious point is 
raised. The application for instalments 
was made to the trial Court. That was at 
a time when the amendment of s. 11 directed 
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that any order made under the section 
should be “deemed to have been passed 
under s. 47 of the Oivil P.O." Therefore it 
is said the Civil Court had no jurisdiction 
for the order is made on the executing 
side, 

In our opinion (though we understand the 
practice has been to the contrary) this kind 
of application must be made to the Civil 
Oourt exercising ordinary jurisdiction, Tt 
is commonplace that an executing Court 
cannot alter a decree. The Court empower- 
ed by s. 11 to vary the decree is the Oourt 
that passed the decree. The fact that the 
section now provides that the order is to ba 
“deemed” to be under s. 47 indicates that a 
fiction is involved. It is not really made in 
execution for the very good reason that it is, 
or should be made by the Court in exercise 
of its ordinary civil jurisdiction. The pro» 
vision is merely a compendious way of pro- 
viding the various rights given where an 
order is made under s. 47,e. g., a right of 
appeal, In any event with most legislation 
of this character Courts would have to 
guard against technicalities of this kind 
prevailing, 

Further subsidiary points were also arga- 
ed before us one was whether a mortgage 
transaction which is essentially a transfer 
of property to secure a loan can ba regarded 
as falling within the definition of “loan” 
quite apart from the amendment of cl. (f). 
This was considered in Bhagwant Rao v. 
Damodhar (1), and we see no reason to 
disagree with the conclusion there come to 
though doubtless to a lawyer there seems a 
great deal of difference between a transfer 
to secure a debt (where the deed of trans- 
fer contains no personal convenant) and the 
contract of loan (whereby A agrees to repay 
B money advanced.) 

Another turns on the expression "amount 
of any decree” quoted at the beginning of 
this judgment. It is said that s. 11 is con- 
cerned with money decrees. It provides for 
the amount to be paid in instalments instead 
of in a lump. Itis urged that such a pro- 
vision (which when passed did not apply to 
mortgage suits, mortgages being then out- 
side tae Act} is meaningless when applied 
to mortgage decrees, at any rate, when those 
decrees are foreclosure decrees. It is not 
necessary for us to decide anythiug as to 
this but we observe that ‘‘decree“ can in» 
clude “preliminary” as well as “Anal decree,” 
Both O. R. No. 577/38 and Miscellaneous 
Appeal No. 206/34 are dismissed with 
costs. 

D. Appeals dismissed. 
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OUDH CHIEF COURT 
Miscellaneous Appeal No. 55 of 1939 
August 12, 1940 

ZIA“UL Hasan AND YORKE, JJ, 

Kr. RAMESHWAR BAKHSH SINGH AND 
oTgERs—CLAIMANTS— APPELLANTS 
versus 
L. GOVIND PRASAD AND oraeRs— 
APPLIGANTS~RESP°NDENTS 

U. P. Encumbered Estates Act (KKV of 1934), 
ag. 9 (1) (31, 15— Written statement filed few days before 
beginning of date from which calculation of last date 
of limitation is to be made—Whether barred by limita- 
tion—S. 15, scope of -Special Judge whether can re- 
open questions which have been decided or whether 
can allow questions not raised in previous suit 
—Court Fees Act (VII of 1870), Sch, II, Art, U— 
Decision under s. 14, U. P. Encumbered Estates Act 
(XXY of 1934) — Appeal against — Court-fee pay- 
able. 

Sub-sections (1) and (3) of s. 9, U. P. Encum. 
Estates Act, enact provisions fixing the latest date for 
the filing by the creditorsof written statements of 
their claims. It cannot be said that a written state- 
ment, which was filed a few days before the begin- 
ning of the date from which the calculation of the last 
date of limitation was to be made is liable to be 
treated as not filed within the period of limitation, 
The phrase “within three months from" in s. 9 (1) thus 
really only prescribes the date of publication of the 
notice asthe date by reference to which the last day 
of limitation is to be calculated and not as prescribing 
a kind of compartment of time and enacting that any 
written statement in orderto be presented within 
time must be presented between the first and the last 

` day ofthat compartment of time. 76 Ind. Cas. 721 (1), 
referred to, {p. 815, col. 2.] : 

Under s.15 of the Act the only thing which the 
Special Judge has to lock to in connection with a 
decretal debt is whether the findingsof the Court 
which passed the decree are inconsistent with the 
provisions of s. l4 He cannot re-open questions 
which have been decided, nor canhe permit the 
debtorto raise questions which he did not raise in 
the previous litigation. Questions not raised in the 
previous litigation would evidently be barred by the 
principle of constructive res judicata, [p. 816, col, 1. 

An appeal against a decision under s. 14, U, P. 
Encum. Estates Act, falls within the scope of Art. 11 
of Sch, II of the Court Fees Act and ad valorem fee 
is not necessary. [p. 814, col. 2.] 


Misc. A. against the order of the Special 
Judge, lst Grade, Sitapur, dated May 10, 
1939, 


Dr. Qutbuddin Ahmad, for the Appel- 
lants. 


Messrs. M. Wasim, C. M. Harkauli and 
Ali Hasan, for Respondents Nos, 1 to 8, 


Judgment.—This is a miscellaneous ap- 
peal under s. 45 0f the Eacum. Estates Act 
from the decision of two issues framed in a 
creditors' claim case under s. 14 of the Act. 

The creditors based their claim on two 
mortgage deeds, one for Rs. 40,000 and one 
for Rs. 12,000 dated respectively August 18, 
1927-and August 23, 1923. The debtors 


RAMESHWAR BAKHSH SINGH V. GOVIND PRASAD (OUDH) 


190910 


pleaded that the written statement of the 
creditors was not filed within the period of 
limitation prescribed by the Act, having 
been filed 10 days before the publizatioti of 
notice in the Govt. Gazette. He further 
pleaded that the consideratian of the first 
mortgage was fictitious to the extent of 
Rs, 1,700 odd, and that the mortgagees did 
not pay Rs. 1,510 which had been left 
with them for payment to a creditor, one 
Narain. In reply it was contended that in 
view of the provisions of s. 15 as the mort- 
gage debt was a decretal debt, that decretal 
debt could not be reopened save in so far 
as is allowed under the provisions of s. 15 of 
the Encum. Estates Act. 


The learned Special Judge framed five 
issues : . 

“I, Whether the deed of mortgage dated Augus 
18,1927, is fictitious for a sum of Rs. 1,704-7-6 ? 

2, Didthe claimants pay Rs. 1,510 which was left 
for payment with him to Narain ? 

3. Are the points covered by Issues Nos, 1 and 
2 not to be re-opened as urged by the claimants ? 

- 4, To what amount are the claimants entitled ? 

5. (a) Did the claimants file their claim within 
time as required by law ? “s 

(6) If not is the claim to be deemed as discharg- 
ed under s 13 of the Encum, Estates Act as alleged?” 

On Issue No. 3 the learned Special Judge 
decided that the findings of the Oourt 
which tried the mortgage suit and gave the 
present creditors-respondents a decree could 
not be re-opened -with reference to the 
points raised in Issues Nos.1] and 2, On 
issue No. 5 he held that there was nothing 
in the Act to show that the claims filed 
before the publication of the notice to the 
Gazette were not to be entertained as being 
barred by limitation, Hence he held that 
the claim was within limitation and that 
accordingly the question raised by Issue 
No. 5 (b) did not require any decision. 

A preliminary point has been raised in 
this appeal whether the court-fee paid is 
sufficient, it being contended that as the 
appellants seek to get a decision that the 
whole claim is barred by limitation, they 
are seeking in effect to get rid of the whole 
claim which is for Rs. 82.000 odd and 
must therefore pay court-fee ad valorem. 
We are of opinion that the present appeal 
being an appeal against a decision only, 
falls within the scope of Art, 11 of Seh, II 
and that the court-fee paid is sufficient. 

Coming next to the question of limita» 
tion and the interpretation of s.9 (1) of the 
Encum. Estates Act, some dates must first be 
given. The landlord debtors filed their 
application under the Encum. Estates Act 
on January 6, 1936, and showed therein tne 
two mortgages to which reference has been 
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made above and the decree on foot of those 
mortgages. Ona July 15, 1936, they filed 
their written statement under s. Sin the 
Ooyrt of the Special Judge. An order was 
made for issue of notice under s. 9 of the 
Act and November 11, was fixed as the next 
date of hearifg, it being naturally presum- 
ed that publication of the notice in the 
Gazette would have been made by that date. 
Notices were issued to creditors under the 
provisions of s. 9 (2) by publication in three 
newspapers. That publication took place 
on July 26, July 28, and October 30, 1936, 
and it instructed the creditors to file their 
written statements of claim within three 
months of the publication of the notice in the 
Gazette, that is the Govt. Gazette. The same 
notice showed that November 11, was fixed 
for the next hearing in the case. It was in 
these circumstances that on the date fixed 
for the hearing that is November 11, 1936, the 
ereditors-respondents filed their written 
statement. The contention put forward in the 
Ocurt of the Special Judge and now urged 
before us is that this written statement 
having been filed prematurely, is barred 
by limitation. 

Section 9 (1) of the Encum. Estates Act 
as at that time framed, provided, 


“The Special Judge shall publish in the Gazette 
a notice in English, Urdu and Hindi calling upon 
all pergons having claims in respect of private 
debts both decreed and undecreed against the per- 
son or the property of the landlord by or on whose 
dehalf the application has heen made under s. 4 to 
resent to the Special Judge witbin three months 
rom the date of the publication of the notice a written 
statement of their claim,” 


Learned Counsel for the appellants des 
btors applicants under the Act has contend- 
:d keenly before us that the only possible 
nterpretation cf the words “to present withe 
n three months from the date of the publi- 
ration of the notice a written statement” 
s that it requires the creditor to file his 
statement within three months subsequent to 
she date of the publication of the notice. If 
me had to interpret the words “within three 
nonths from the date of the publication of 
he notice” standing entirely by themselves, 
t is obvious that they would imply a date 
which falls not later than three months after 
he date ofthe said publication. learned 
Jounsel has referred us to Stroud’s Judicial 
Jietionary for the meaning of the word 
‘from” which is defined there as being 
nuch akin to “after”, We feel no doubt 
m that particular point. 

He has also referred to a case of the 
dadras High Court, In re Court Fees (A. I. 
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R. 1924 Madras 257), (1) for the interpreta: 
tion of the word “from” where it was held! 
that the words “from a named date” means 
on and after that date, but we are inclined 
to think that although no question arises 
about that interpretation the case itself is 
not strictly applicable to the question which 
we have to decide, and that question has to 
be decided in the light of the object and 
intention of the provision in 8. 9 (1). Section 9 
(1) speaking generally provided a period 
of three months from the date of the publica- 
tion of the notice as the first period of 
limitation for the filing of a written state- 
ment bya creditor. Section 9 (3) makes a 
provision for a further period of limitation, 
As it stood before the recent amendment it 
ran as follows 

“The written statement must be presented within 
the period specified in the notice, unless the claim- 
ant satisfies the Special Judge that he had sufficient 
cause for not representing it within such period, 
in which case the Special Judge may receive the 


statement if presented within a further period of two 
months,” 


It seems to us that these two sub-sections 
enact provisions fixing the latest date for 
the filing by the creditors of written states 
ments of their claims, and that it cannot 
be said that a written statement which was 
filed a few days before the beginning of 
the date from which the calculation of the 
last date of limitation was to be made is 
liable to be treated as not filed within the 
period of limitation. The phrase “within 
three months from” ia s 9 (i) thus seems to 
us really only to prescribe the date of publi» 
cation of the notice as the date by reference 
to which the last day of limitation is to be 
calculated and not as prescribing a kind: 
of compartment of time and enacting that 
any written statement in order to be pre« 
sented within time must be presented bete 
ween the first andthe last days of that 
compartment of time. 

Tne only ground on which the view put 
forward by learned Counssl for the appel- 
lants could be supported would be that by: 
filing the written statement before the date 
of the publication of the notice in the Gazztte 
the creditor was to be regarded as filing 
a plaint before the cause of action had 
accrued. In the circumstances of the pre- 
sent, and indeed of all similar applications 
where the written statement of the creditor 
is fled long after the filing of the written 
statement by the landlord debtor and after 
the issue of notices in the newspapers, it 
could hardly be said that the créditor's cause 


(1) AIR 1924 Mad. 257; 76 Ind. Uas. 721; 45 ML J 
557; 46 M 685; (1923) M W N 883; (8 B). : 
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of action had not yet arisen and moreover, 
as learned Counsel for the respondents has 
pointed out, even in cases where a plaint 
has been filed prematurely, but the cause of 
-action has arisen during the pendency of 
the suit so instituted it has been held that 
the suit would not be liable to be thrown out. 

In our opinion the learned Special Judge 
rightly held that the claim was within limi- 

‘tation, 

The only other point which has been 
argued before us relates to the finding on 
‘Issue No. 3, Learned Counsel for the appel- 
lants has sought to argue that despite the 
fact that the mortgages of 1927 and 1928 
had merged in a decretal debt, he is entitled 

-to raise the questions raised in Issues Nos. 1 
and 2. Section 15 of the Encum. Estates Act 
-provides that 

“In determining the amount due on the basis of a 
oan which has been the subject of a decree the 
Special Judge shall accept the findings of the Court 
“which passed the decree except in so far as they are 

- inconsistent with the provisions of s 14.” 
The provisions of 8. 15 have been the 
subject of several recent decisions of this 
‘Court in which it has been held that the 
only thing which the Special Judge has to 
look to in connection with a decretal debt 
.is whether the findings of the Court which 
passed the decree are inconsistent with the 
provisions of s. 14. He cannot re-open 
questions which have been decided, nor can 
he permit the debtor to raise questions which 
he did not raise in the previous litigation. 
In point of fact questions not raised in 
the previous litigation would evidently be 
barred by the principle of constructive res 
judicata. The learned Special Judge there- 
fore rightly held that the points covered by 
Issues Nos. 1 and 2 could not be re-opened. 
The points which can be re-opened by the 
Special Judge and into which he will neces- 
sarily go in dealing with Issue No. 4 framed 
by him will be those points which are men» 
tioned in cls. (a) and (b) of subes. (4) of 
-g, 14. In the present case it appears that 
the provisions of the Usurious Loans Act (X 
of 1918) were actually applied in the pre 
vious litigation but the learned Special 
Judge will have to consider the effect of the 
subsequent amendment of that Act by the 
Usurious Loans Amendment Act (Act XXII 
of 1934) which as appears from s. 2 (4) (ii) 
was amended specifically with a view to 
proceedings for the determination of a claim 
under the Encum. Estates Act, 

On the merits we find no force whatever 
in the present appeal and dismiss it accords 
ingly with costs. 

D. Appeal dismissed. 
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RANGOON. HIGH COURT 
Letters Patent Appeal No. 9 of 1939 
: November 29, 1939 .' 
RoBERTS, O. J. AND DuNKLey, J. 
V. K, P. CHOCKALINGAM AMBALAM 
—APPELLANT 


versus ° 
M. M. SUBBAYA PILLAI ANDOTHERS— 
RESPONDENTS 

Provincial Insolvency Act (V of 1920), s. 58— 
Powers of Court under—Transfer of insolvents,. mort 
gagee rights by Court—Registered deed is necessary. 

The Insolvency Court obtains powers to realize 
the estate of an insolvent only under s, £8, read 
with s. 59, Prov. Insol, Act. Oonsequently, its powers 
of realization sre the same as the powers 
which the Receiver, if a Receiver is appointed, hag 
to realize the estate, A Receiver in insolvency cannor 
have recourse to O. XXI, Oivil Pi O. and th 
machinery to which it refers, since, the sale by ¢ 
Receiver isnot a proceeding under the Code. In the 
same way, having regard to the provisions of s, 5f 
the sale by the Court is not a proceeding under the 
Code. Hence a transfer of mortgagee rights o! 
insolvent muet be made by the Court by a registere( 
deed as required by s. 54, T. P. Act. l 

163 I. O. 645 (1) and 107 1. O. 172 (2), relied on, 


L. P. A. from the decree of the High 
Court, in Special S. A. No, 308 of 1938, datet 
July 12, 1939, 


Messrs, N. M. Cowasjee and V. S, Venkat- 
ram, for the Appellant. 
Mr. F. Clark, for Respondents Nos, 1 to 3, 


Roberts, C. J.—In my opinion, this: ic 
a plain case and the order of the learn: 
ed Judge, who has given the certificate 
for this Letters Patent Appeal, was right. 
Respondents Nos. 1, 2 and 3 in the suit 
are the legal representatives of the deceas- 
ed Subbaya Pillai, who claimed to have 
bought certain property, which was morte 
gaged by respondents Nos. 4 and 5, at am 
Court sale in execution of a money decree 
against them during the month of March, 
1930. And the plaintiff-appellant says that] 
he purchased the right, title and interest 
of an insolvent Ohettyar firm as mortgagees 
at a sale in August 1932, Respondent No. 1) 
points out that this alleged purchase in 1932 
was not valid, there being no registered 
instrument as required by a, 54, T. P. Act.” 
It is clear from the case in Bank of Chettinad 
Ltd. y. Ma Ba Lo (1), that the sale of a 
mortgagee's right must be by registered 
deed. The circumstances of this ‘case 
are such that no Receiver having been 
appoiated the Oourt “had all the rights of, 
and could exercise all the powers conférred 
on, a Receiver under the Prov, Insol. Act 
by virtue of s. 58 of that Act, and the 

(1) 14 R 494; 163 Ind. Cas, 645;A IR 1936 Rang, 
152: 8 R Rang. 39. i 
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Court had no more’ than’ the powers con- 
ferred,on a Receiver. under that Act. It 
hag been contended by Mr. Oowasjee 
that, because the property of the insolvent 
vests in the Court unders. 28, the Court 
is entitled not only to exercise the powers 
of an ofdinary Receiver, but by virtue of 
8. 5 (1) of the Act, to exercise the powers 
which it ‘could employ judicially in cases 
where there has been a decree proceedings 
in execution, The sale certificate, to which 
Mr. Cowasjee has referred, arises out of 
matters in execution. It is no part of iasol» 
veucy procedure, and it is quite clear from 
the decision in Maung Tha Dunv. Po Ka 
(2), that a Receiver in insolvency cannot 
have recourse to O. XXI, Civil P. O. and 
the machinery to which it refers, since the 
sale by a Receiver is not a proceeding under 
the Code. In the same way, having regard 
to the provisions of s. 58 the sale by the 
Oourt is not a proceeding under the Code. 
It is one of the administrative actions which 
a- Receiver would take, if he had been 
appointed, and which the Court takes 
with its powers the same as the powers 
of a Receiver under s, 58 of the Act. 

In my opinion, it is quite clear that 
s. 54, T. P. Act, makes a registered deed 
requisite by whomsosver the sale of a 
mortgagee’s right is undertaken, except 
when it can clearly be shown that the 
sale takes place, for example, under O. XXI, 
Civil P. O. But the Receiver appointed 
under the Prov, Insol. Act has powers 
which are quite distinct from the powers of 
the Court in execution and which must be 
carefully distinguished from it, In my 
opinion, therefore, this appeal fails and 
must be dismissed with costs. 

" Dunkley, J.—I am of the same opinion, 
The Insolvency Court obtains powers to 
realize the estate of an insolvent only 
under s. 58, read with s. 59, Prov. Insol. 
Act. Consequently, its powers of realiza- 
tion are the same as the powers which 
the Receiver, if a Receiver is appointed, 
has to realize the estate. Therefore, when 
once it is conceded—as it has to be con» 
ceded—that if this mortgage has been 
trinsferred by the Receiver it would 
necessarily have had to be transferred by 
registered deed, the position is the same 
when no Receiver is” appointed and the 
transfer is made by the Oourt. I know 
of no.authority for the proposition, for 
which Mr. Oowasjee seems to contend, that 
whenever a transfer of immovable property 


ae R 768; 107 Ind. Oas.172 A I R 1928 Rang. 
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is made by a Court the provisions of & 54, 
T. P. Act, have no application. The only 
case in which a Court can sell immovable 
property and give a title without a writing 
duly registered is the case of a sale in 
execution of a decres, and this sale was 
not a sale of that category. 


B. Appeal dismissed, 





PATNA HIGH COURT 
Appeal from Appellate Decree No. 234 of 
1939 
' August 7, 1940 
; _ Varma, J. 
KUNJBEHARI RAT—APPELLANT 


VETSUS 
BUNT SINHA AND OTIERS— 
RESPONDENT 

Bengal Estates Partition Act (V of 1897), s. 119 
— Applicability — Suits barred under — Limitation 
Act (IX of 1908), 4. 14—Applicability. 

What is barred by s. 119, Beng. Est. Partition 
Act ‘or not liable to be contested or set aside by 
civil suit are orders passed under the different 
sections referred to ins. 119, and not a suit by any 
person claiming an interest in land, 7Ind. Oas. 881 
(6), 96 Ind. Oas. 632 (7), relied on. 

Where the plaint as a whole is really with regard 
to the title to the land and does not seek to sot 
aside any order of the Revenue Court, Art. 1d of 
Lim. Act has no application, One has to look to 
the real object of the suit. 

A. froma decision of the Additional 
Subordinate Judge, Darbhanga, dated 
November 28, 1933. 


Messrs. B. N. Mitter and Rati Kant 
Choudhury, for the Appellant. 

Messrs. N. N. Sinha, Shasi Shekhar 
Sinha, A. B. Jha and S. P. Srivastava, for 
the Respondents. 


Judgment.—This is an appeal on behalf 
of the defendant first party arising out of 
a suit for a declaration that plot No. 605 
in village Koilam, bearing Tauzi No. 2873, 
was the kasht of the plaintiff, The Oourts 
below have decreed the suit, The case 
for the defence was that the plaintiff was 
a party to a batwara proceeding and 
should not be allowed to raise the question 
in a suit in the Civil Court. 

Mr. B. N. Mitter, appearing on behalf of 
the appellant has raised three points before 
me. Firstly, that the suit is barred by the 
provisions of s. 119 of the Estates Partition 
Act (Bengal Act V of 1897; secondly, that 
it is barred by limitation under Art, 14 of 
the Indian Lim. Act, the order of the 
Revenue Court having been made final 
on December 3, 1931, and the present suit 
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being filed on May 6, 1936 and thirdly, 
that the appellant is estopped by the 
principles of res judicata unders, 119 of 
the Estates Partition Act. So far asthe 
third point is concerned, it is merely another 
way of putting the first point that the 
suit is barred by the provisions ofs, 119 
ofthe Act. So faras the first point is con- 
cerned, alarge number of decisicns have 
been referred to wherein under certain 
circumstances it was held that the Civil 
Court was not entitled to go into the same 
question ifithad already been agitated 
in a Revenue Court: see Ram Bahadur Singh 
v, Maharaja Bahadur Keshawa Prasad 
Singh (1) Rajeshwar Singh v. Shyam Bihari 
Singh (2), Kesari Sahai Singh v, Hit- 
narayan Singh (3), Jai Nath Singh v. 
Ramadhin Singh (4) and Lal Das v. Ram 
Nara, Shukul 63 Ind. Cas. 2 (5) But 
looking at the provisions of s. 119 it is clear 
that what is barred thereby or not liable 
tobe be contested orset aside by civil suit 
are orders passed under the different 
secticns referred toin s. 119, and nota 
suit by any persen claiming an interest in 
land. Onthis point I cannot do better 
than refer to the decisions followed by the 
lower Appellate Court, viz, Janaki Nath 
v. Kali Narain Roy (6) and Ajodhya 
Prasad v. Ram Khelawan Singh (7). On 
a scrutiny of 6,119 Iseeno force in the 
first contention raised by Mr, Mitter, 

The second point urged by Myr. Mitter 
is that the suit is barred by limitation 
because it was filed more than one year 
after the order complained against, article 
14 of the First Schedule to the Indian Lim. 
Act prescribes one year from the date of 
the final decision or order te set aside 
any act ororder of an officer of Govt. in 
his official capacity. In this case we have 
to look into the nature of the suit. The 
cause of acticn given in the plaint is on 
the full-moon day of Jeth 1343 corresponde 
ing to April 6,1936 when the defendant is 
alleged to have refused to comply with 
certain requests of the plaintiff. Some 
attempt was made to show that if the 
declaration is allowed it would be really 

(1) 11 PL T 484; 121 Ind. Cas. 456; 8 Pat, 830; 
Ind. Rul. (1930) Pat, 152; A I R 19:0 Pat 130. 

(2) 8 PL T437; 103 Ind, Cas. 313; AIR 1927 


Pat 286, 
(8) 1 P L T 507; 56 Ind. Cas, 149; A IR 1920 Pat. 


(4) A I R 1930 Pat 13; 120 Ind, Cas. 754; IOPL T 
584; Ind. Rul. (1980) Pat. 66, 

(5) t3 Ind, Cas. 2. 

(6) 37 C 662; 7 Ind. Cas, 881;150 W N 45, 

(7) TP LT 779; 96 Ind. Cas, 632; (1926) Pat, 236; 
AI R1926 Pat, 421; 6 Pat. 73. 
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a case ofinterfering with the order of the 
Revenue Court and, therefore, it does not 
matter in what manner the plait is 
worded. But one has to look to tHe re&l 
object of the suit. The plaintas a whole 
is really with regard tothe ¢itle to the 
land and does not seek to set aside any 
order of the Revenue Oourt, This point 
also, therefore fails.. 

For these reasons I would dismiss the 
appeal with costs. Leave to appeal is re- 
fused. 

D. Appeal dismissed, 
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NAGPUR HIGH COURT 
Civil Revision No. 249 of 1939 
December 15, 1939 
Pottoor, J. 
JAWANMAL BALCHAND—Ptarntire— 
APPLICANT : 
i versus 
AKAJI ANAND RAO KUNBI AND otarrs— 
DErEBNDANTS— OPPOSITE Party 

Stamp Act (II of 1899), 8. 35—Insufficiently stamped 
promissory note—If can be used as acknowledgment to 
save limitation. : 

An insufficiently stamped promissory note is in- 
admissible in evidence for any purpose under s, 35. 
of the Stamp Act, and being a promissory note it 
cannot be saved by proviso (a). No suit can be based 
on it, nor can anyevidence be given of the terms of 
the contract embodied in that promissory note. It can- 
not be used as an acknowledgment to save the period 
of limitation. 177 Ind. Gas. 678 (1), dissented from. 
Mulji Lala v. Linge Makaji (2), 153 Ind. Cas. 255 (3), 
Jogendra Chandra Banerji v. Shacheendra Kumar 
Sheal (4), 169 Ind. Oas 692 (5), 168 Ind. Oas. 919 (6). 
and 158 Ind, Oas. 962 (7), relied on. 


C. R. A. for the revision of the decree of 
the Court of the Subordinate Judge, 2nd: 
Class, Yeotmal, dated February 20, 1939. 


Mr. W. B. Pendharkar, for the Applicant, 
Mr. K. C. Jain, for the Opposite Party. 


Order.—On March 3], 1931 Akaji, defen- 
dant No. 1 and his son Sadasheo, now 
apparently deceased, executed a bond for 
Rs. 300 in the plaintiff's favour. On Janu- 
ary 1, 1936 an account was made and 
Rs. 500 was found due, for which amount 
Akaji and his son Vithalrao, defendant No. 2, 
executed a promissory note—stamped with a 
one anna stamp, On December 23, 1938 
the plaintiff filed the present suit against 
Akaji and his sons Vithalrao and Dattatraya. 
to recover the money due on the promissory 
note, Asit was inadequately stamped as a. 
promissory note, the plaintiff prayed that it 
should be treated as an acknowledgment 
or, alternatively, pe claimed to base his 
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suit on the oral transaction of the acknow- 
ledgment or the original debt, The Small 
Opuse Court held : 

“The pro-note which is insufficiently stamped could 
not be usedin evidence to extend period of limi- 
tation under 8.419 or even s. 200f I. L. Act. The 
limitation of this pro-note is not saved.” 


If the suit could be based on the pro- 
missory note, then obviously no question cf 
limitation arises. The plaintiff's contention 
was that the suit could be based on the 
promissory note considered as an acknow- 
ledgment or that the promissory note could 
be used to extend the period of limitation 
on the bond. In my opinion the promissory 
note is clearly inadmissible in evidence for 
any: purpose under s, 35 of the Stamp Act. 
The promissory note is undoubtedly an 
“instrument” as defined in s. 2 (14) of the 
Act, as it purports to create a liability and 
is therefore inadmissible under s. 35 unless 
it can be saved by proviso (a). It cannot 
be saved by that proviso because it is a 
promissory note and the proviso saves in- 
struments other than promissory notes and 
certain otherinstruments. I have been refer- 
red to the decision in Sudamsa v. Kisanrao 
(1). With due respect that decision seems to 
me to be wrong and I can see noreason for 
supposing that the words in s. 35 “admitted 
in evidence for any purpose” donot msan 
what they say. This is the view that has, I 
think, been taken by almost every High 
Court in India : Mulji Lala v Lingu Makajt 
(2), which wasrelied on in Ramchandra 
Bachharaj v. Muka Gujan Mahar (3), 
Jogendra Chandra Banerji v, Shacheendra 
Kumar Sheal (4), Ramanatha Ayyar v. 
Narayanaswami Ayyar (5), Bibbo V. 
Gokaran Singh (6) and Tribhuan Ojha v. 
Ramchandra (7). 

As the promissory note must therefore be 
held to be-inadmissible in evidence, no 
suit cap be’ based on it, nor can any evi- 
dence be given of theterms of the contract 
embodied in that promissory note. It was 
however open to the plaintif to base his 
suit on the bond of 1931. if such a suit 
was within time. There was an application 
by Akajito the Debt Conciliation Board on 

(1) ATR 1938 Nag. 294; 177 Ind. Oas, 678; 1938 N L 
J 145; 11.R N 163. 

` (2) 21 B 201 (F B). i 

(3) 31 N L R 105; 153 Ind. Cas, 255; A I R 1934 Nag. 
273; 7RN 127, ° 

(4) 63 O 813; 40 O W N 399. 

(5) A I R1937 Mad, 364; 169 Ind, Cas. 692; 19837) 
r J 163; 45 L W €09; (1937) M W N 439; 10 R 

(6) A I R1937 All. 101; 166 Ind. Cas, 919; (1936) 
A L 3 1301; 1937 A L R113; 9 R A 470, 

(7) 14 Pat. 233; 158 Ind Oas. 962; AIR 1935 Pat. 
375; 16 PL T 475; 2B RIN BRP | ; 
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June 17, 1936 in which he admitted this 
debt and alleged certain repayments. If 
the acknowledgment contained in Akaji's 
application to the Board was made before 
limitation had expired, that would further 
extend: limitation, At the first hearing the 
plaintiff asked for time to amend the 
plaint so as to base hisclaim on the ori- 
ginal debt. Inthe plaint he had claimed 
in the alternative to sue on the original 
debt but he had not filed the bond. At time, 
February 20, 1939, the suit would still be 
within time, at least as against Akaji if 
Akaji's application to the Board extended 
limitation. In accordance with the ordinary 
principles on which amendments are allowed 
1 can see no possible reason for refusing 
amendment in this case. 

The application for revision is therefore 
allowed, and the suit is remanded for further 
trial. The plaintiff will be allowed to amend 
his claim soas to base his claim on the 
original bond. If the claim on the bond was 
kept alive by payments unti! the acknow- 
ledgment was made by Akaji before the 
Board, then at least as against Akaji ths 
claim would be god. Osis in this Court 
will be borne as incurred, 


D. Application allowed. 





LAHORE HIGH COURT 
Second Appeal No. 326 of 1939 
November 4, 1939 
. Barns, J. 
Sardar GHULAB SINGH — 
PLAINTIFE—APPELLANT 
| versus 
PUNJAB ZAMINDARA BANK Lrtp,, 
LYALUPOR trarsvues Sardar DESA 
SINGH AND OTHERS —Darenpants 


—ResPonpENTs 

Companies Act (VII of 1913), ss. 20, 81—Amend- 
ment of articles under s. 20-—-No nutice under 3. 8L 
—Amendment is ultra vires and invalid— Articles 
constitute contract between company and members— 
Master and servant—Managing director of company 
illegally removed —Declaration can be granted that 
he is still holding the office—Injunction restraining 
company from preventing him from performing his 
duties cannot be granted —Damages against company 
ig adequate relief —Specific Relief Act (I of 1877), 
3g. 21, 56. 

According to s, 20, Companies Act, the articles 
cannot be amended except bya special resolution 
passed at an extraordinary meeting, and due notice 
of the proposed resolution has to Bs given: under 
s. 81, Companies Act where nosuch notice is given, 
the amendment of the articles is invalid and 
ultra vires. . 

According tos. 21, the articles of association are 
binding onthe company aswell as on the mzmbers’ 


a . 
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thereof. The articles of association constitute a 
contract inter se amongst the share-holders, and 
where the articles have been acted upon by the 
company and the members, the articles constitute 
an implied contract between the members and the 
company. 

Consequently, where in pursuance of certain 
articles acted upon by the company, a member was 
appointed Managing Director of the Bank and acted 
for eleven years in that capacity, the articles con- 
stitute an implied contract between the members and 
the company, a suit for performance of which lies in 
a Civil Court. Inre Anglo-Austrian Printing & 
Publishing Union (5), In re New British Tron Co., 
Ez parte Beckwith (5), Inre Tavarone Mining Co. 
(2), relied on. Eley v. Positive Govt. Security Life 
Assurance Co. Ltd. (3), not followed. 

In pursuance of certain articles of association a 
member was appointed by the company as its 
managing directer but was subsequently removed 
by special resolution which was ultra vires. The 
managing director on the basis that the articles of 
association constituted an implied contract, between 
him and the company instituted a suit for a 
“declaration that he was still the Managing Director 
and for an injunction to the effect that the company 
should not prevent him from discharging his duties: 

Heid, that the managing director was entitled to 
the declaration and it could not be refused on the 
ground that the company might subsequently remove 
him from office by a valid resolution. 

Held, also that the contract on which the managing 
Director relied being dependant on personal services 
and volition of the parties, the contract could not 
be specifically enforced under s, 21, Specific Relief 
Act nor an injunction could be granted under s. 56 
of ithe Act. The claim for damages was adequate 
relief, 


S. A. from the decree of the Senior Sube 
Judge, Lyallpur dated January 10, 1939. 


Messrs. Mehr Chand Mahajan and Madan 
Lal Kapur, for the Appellant. 


Mr. Basant Krishen, for 
dents. 


Judgment.—The plaintiff sued in this 
case jor a declaration that he is still the 
Managing Director of the Punjab Zamin- 
dara Bank, Lyallpur, and foran injunction 
restraining the defendants from preventing 
him from acting as such. The suit was 
decreed by the trial Court, but dismissed 
on appeal by the learned Senior Subordi- 
nate Judge. Piaintiff has preferred a second 
appeal. The plaintiff rested his case on the 
provisions in Aris, 84 and 101 of the arti- 
cles of association in support of his conten- 
tion that he was entitled to act as a Manag- 
ing Director of the Bank so long as he held 
shares worth Rs. 20,000 or more and could 
not be removed from his office. The conten- 
tion of the defendants was that the said 
articles had been duly amended and the 
plaintiff had been removed from his office 
by ‘resolutions passed at extraordinary 
meetings of the shareholders passed on 
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December 24, 1931 and January 22, 1932. 
The main issue in the case was whether 
Arts, 84 and 101 had been validly emend- 
ed. The learned Senior Sub-Judge has 
held that the amendment of ,the articles 
was ultra vires, owing to defects in the pro» 
cedure convening the extraordinary meet» 
ings for the purpose. 

Various irregularities were alleged, but 
it seems unnecessary to discuss them all, 
For there is one irregularity which seems 
fatal. It appear’ that the notice did not 
mention that the question of amendment of 
Arts, 84 and 101 was to come up for 
decision in the meeting. The notice only 
referred toa vote of ‘non-confidence’ in the 
plaintiff; but I do not think this can be consi- 
dered to be sufficient notice of the proposed 
amendment of the articles. It may. be noted 
that in addition to the vote of ‘non-confi- 
dence,’ there was also a resolution to the 
effect that the plaintiff was not entitled to 
get 1/4th of the net profit as remuneration. 
It was by no meansclear that the meeting 
was to consider the question of amending 
the articles of association, even if the plain- 
tiff was not liable to be removed under the 
aforesaid articles, According tos. 20, Com- 
panies Act, the articles could not be amend- 
ed except by 2 special resolution passed at 
an extraordinary meeting, and due notice 
of the proposed resolution has to be given: 
see s. 81, Companies Act. No such notice 
having been given, I agree with the finding 
of the learned Senior Sub-Judge that the 
amendment of the articles relied on by the 
defendants was invalid. 

It was contended on behalf of the defen- 
dant Bank that evenif the articles were 
not amended, they did not constitute any 
contract between the plaintiff and the Bank 
and the Bank was therefore not bound by 
the eaid articles. Ih support of this contene 
tion, reliance was placed on Brown v. La 
Trinidad (1), Inre Tavarone MiningUo. (2), 
Eley v. Positive Govt. Security Life Assurance 
Co. Lid. (3), and Hickman v. Kent or Rom» 
ney Marsh Sheep: Breeder's Association (4). 
Oounsel fortheappellant conceded the core 
rectness of the proposition thatthe articles of 
association ccnstituted a contract inter se 
amongst the share-holders, but he contended 
that the provisions of the said articles about 


(1) (1888) 32 Ch D1; 57 L J Ch 292; 58 L T 137; 

6 W R 289. 

(2) (1872) 8 Oh D 956; 42 LJ Ch 768;29 L T 363; 
21 W R 220, 

(8) (1876) 1 Ex D 88; 45 LJ Ex 451; 34L T 190; 


24 W R 338. 
(4) (1915) 1 Oh D 881; 84 L J Oh 688; 113 LT 159; 
598 J 478. 
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the plaintiff’s acting as a managing director 
having been acted upon those provisions 
now constituted an applied ` contract be- 
tweeh the Bank and the plaintiff and are 
therefére binding on the Bank. Reliance 
was placed by him on In re Anglo-Austrian 
Printing & Publishing Union 5), and In re 
New British Iron Co., Ex parte Beckwith (6), 
The contention of the learned Counsel for 
appellant seems tome to receive support 
not only from the rulings cited by him but 
also from remarks in one of the rulings 
cited on behalf of the respondent: see In re 
Tavarone Mining Co. (2)'at p. 960*, Ont 
of the cases cited for the respondent, 
the feats in Eley .v. Positive Govt, 
Security Life Assurance Co. Ltd. (.). 
were somewhat similar to those of the pre- 
sent case, In that case the plaintiff sued on 
the basis of a provision in the articles of 
association to the effect, that ke was to be 
employed as a permanent solicitor of the 
company, The plaintiff was however nota 
member of the company and was not a 
party tothe articles. The question of an 
implied contract was raised in that case, 
but the plea was not accepted. This ruling 
ssems to be against the appellant. 


It must be said that the rulings cited are. 


not easy to reconcile. No ruling of any 
Indian High Court was cited, According to 
s. 21, Companies Act, the articles of asso 
ciation are binding on the company as well 
as the members thereof. In view of the 
express statutory provision, I do not see 
why the articles on which the plaintiff has 
relied should not be considered to be bind- 
ing onthe company. Moreover, the com- 
pany has acted upon the articles and the 
plaintiff has admittedly acted as Managing 
Directcr for some 11 years before the suit. 
In tke circumstances, I do not see why 
there should not be held to be implied con- 
tract between the company and the plain- 
tiff in terms of the aforesaid articles, as 
held in the rulings cited by the learned 
Counsel for the appellant. It is not shown 
that a contract of this kind with a company 
must be in writing or under seal and no 
difficulty as regards the forms of the con- 
tract seems to arise : see s. &8, Companies 
Act. I shall therefore follow the view taken 
in these rulings and hold that there was an 
implied contract between the plaintiff and 
the defendant Bank and he is entitled to 


Ë (28922 Oh 158; 61 L J Oh 481; 66 L 'T 593; 40 
(6) (1898) 1 Ch 324; 67 L J Q B 164. 
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maintain the present suit on the basis of 
that contract. 

I now come.to the grounds on which the 
learned Senior Sub-Judge has refused to 
grant the plaintif the declaration and ine 
junction prayed for. The learned Senior 
Sub-Judge has held that the plaintiff has 
come to Court after great delay, that it 
would be ludicrous and inequitable to force 
him on the Bank as a Managing Director 
after thislong period, especially in view of 
the fact that it would be open to the share- 
holders to remove him at any time by 
passing a proper resolution for amending 
the aforesaid articles according to law, As 
regards the question of delay, it appears 
that on July 6, 1932 the Directors of the 
Bank had themselves filed a suit for a 
declaration that the present plaintiff was. 
no longer the Managing Director of the 
Bank. This suit was dismissed in default 
on August 14, 1933, The plaintiff then 
filed a suit on August 31, 1933 for a decla- 
ration that the other Directors, who were 
opposing him, were not duly elected. The 
Bank was not made. a party to that suit. 
That suit dragged on for a long time. It 
was dismissed by the trial Courton July 
6, 1936. During the pendency of the 
appeal from that decision, the suit was 
withdrawn, as fresh elections of Directors 
had been held.and the relief claimed had 
become infructuous. The present suit was 
then instituted on August 13, 1936. 

It will thus appear that tha question of 
the plaintifi’s status was directly the sub» 
ject-matter of the first suit. In the second 
suit, however the plaintiff only sued for a 
declaration that the other Directors who 
were joined as defendants were not duly 
elected. The Bank was not made a party to 
the suit and no satisfactory explanation is 
given as to why the plaintiff did not seek 
the relief now prayed for in that case, when 
he had been already removed from the post 
of Managing Director on November 26, 
1932. It must therefore be held that he 
had delayed the present claim against the 
Bank at least for about three years, I do 
not however see why the plaintiff should 
not be granted atleast a declaratory relief 
as regards his status when he has come to 
Oourt within limitation. The learned Sube 
Judge has remarked thatit would be open 
to the Bank to remove the plaintiff at any 
time by passing the necessary resolution at 
a meeting of the share-holdera as required 
by law. But they have apparently not done 
so up till now (at least there is no evidence 
to that effect on the record) and it seems 
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useless to speculate about the attitude 
which the share-holders may take in the 
matter. The plaintiff has cometoa Conrt 
of law, and when it has been found that 
.the resolutions removing him from office 
were ultravires, I do not see why a decla» 
ration to that effect should not be granted. 

The relief as regards the injunction which 
he has prayed for however stands on a 
different footing. As the plaintiff did not 
suethe Bank immediately, the Bank has 
naturally carried on its work under other 
management for along time, The Bank is 
evidently not prepared to have the plaintiff 
as Managing Director now as it is opposing 
his claim, Moreover, it is well established 
that a Court will not give specific relief in 
the shape ofan injunction when damages 
will be an adequate remedy (cf, ss. 21 
and 56, Specific Relief Act). In the present 
instance, if the plaintiff has been deprived 
of his lawful rights, it would be open to the 
plaintiff to claim damages from the Bank 
and I do not see why that should not give 
adequate relief to the plaintiff. Secondly, 
the status of the plaintiff as a Managing 
Director is that of an employee. The con- 
tract on which the plaintiff relies is depen: 
dent on personal services and volition of 
parties. In such cases, the ccntract cannot 
be specifically enforced (vide s. 21, Specific 
Relief Act) and a Court will alsonot grant 
an injunction : see B. 56 (f) of the same Act. 
This ‘is also the rule observed by Oourts 
where a servant sues his master to restrain 
him from dismissing him during the con- 
tracted period of service: see Smith's Law 
of Master and Servant, Edn. R, p. 13. 

I am therefore of opinion that the plaine 


tiff is entitled to-a declaration as to his . 


status, but not to the injunction prayed for. 
I have alread stated that it would be open 
to the plaintiff to claim damages from the 
Bank, subject of course, to any other pleas 
as to limitation bar under O. II, r. 2, Oivil 
P. O,, etc., which the Bank may raise. The 
plaintiff has not claimed any damages in 
the present suit and it is therefore unneces- 
sary forme to say anything further here 
on that point. On the above findings, I 
accept the appeal only to the extent of 
granting plaintiff a declaration that the re« 
solutions of the sbare-holders dated Decem- 
ber 24, 193] and January 22, 1932 in pursu- 
ance of which he was removed from his post as 
a Managing Director of the defendant Bank 
were ultra vireg, In view of all the circum- 
stances, I leave the parties to bear their 
costs. . | 

D. ` Order accordingly. 
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CALCUTTA HIGH COURT 
Appeal No. 129 of 1938 
February 1, 1940 . a 
- B. K. MUKPARRJEA, J. . . 
KALIMADDIN MEA AND OTHERB —, 
APPELLANTS 
versus 
EAKUTENNESA BIBI w/o AMID 
MIA AND OTBERS—RESPONDENTS 

Compromise—A challenging B's adoption and claim- 
ing entire property —B entering into compromise with 
A by executing ekrarnama and giving part of hia 
property —Putni created by B prior to transfer held 
binding on A—Res judicata— Prior decision held did 
not operate as res judicata on question of title— 
Adverse possession—Adverse possession against land- 
lord—Plaintiff must show that he intercepted rents 
payable by tenants to putnidars for 12 years. 

A challenged the validity of adoption of Band 
claimed the entire estate as legal heir of the 
deceased. The parties entered into a compromise to 
avoid litigation and by an ekrarnama agreed between 
themselves that 4 would get apart of the property 
belonging to B and the remaining would remain 
vested in B: - 

Held, that the rights of A were created by this 
ekrarnama but had not their existence independently 
of if which the ekrarnama merely recongnized, 
must be deemed to bea person who derived his title 
from B and therefore a putni created by B prior to the 
transfer was binding on A. 

Where in a suit the rent decree was made opera- 
tive between the plaintiffs and the tenant defendants 
with regardto the period in suit leaving the question- 
of title between the plaintifis and the pro forma 
defendants open that is the Court did not intend to 
decide the question of title finally : . f 

Held, that in thesubseguent suit by the plaintiffs 
against the pro-froma defendants, the plea of res 
judicata on the question of title was not available to 
the plaintiffs : ; 

Where the land is in possession of the tenants, in 
order that there may be adverse possession against 
the rival landlords, the plaintiffs must show that they 
have intercepted rents payable by the tenants to the 
putnidars for a period of 12 years prior to the in- 
stitution of the suit. 


A, from the appellate decree of the 
Sub-Judge, Second Court, Tipperah, dated 
September 14, 1937. . 


Mr. Nagendra Chandra Choudhury, for 
the Appellants, 

Mr. Abinash Chandra Ghose, for the 
Respondents. 


Judgment,—The facts giving rise to 
this appeal may be shortly stated as follows. 
There was a revenue paying estate beare! 
ing Touzi No. 302 of the Tipperah Oollecto- 
rate consisting of a two-annas and 8} gandas 
share of certain zemindary properties which 
belonged to two persons Krishna Kishore 
and Surendra Narain Rai Ohoudhuri, 
Krishna Kishore had a 15 gandas share in 
it which he inherited from. his adoptive 
father Sambhu and the balance amount- 
ing to one-anna 134 gandas share belonged 
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to Surendra. On Magh 18, 1289 B. S. 
Krishna Kishore granted a putni in 
respeçt of certain lands which included the 
lands ip suit to one Rajjab, predecessor of 
the defendants first party. In 1293, a suit 
was threatened against Krishna Kishore 
by one Sarbdda who challenged the validity 
of the adoption of the former and claimed 
the entire estate as legal heir of Sambhu. 
To purchase peace the parties entered 
into a compromise and by an ekrarnama 
which is Ex. B in this case it was agreed 
by and between the parties that Saroda 
would get a 5/16th chare out of the 15 gandas 
belonging to Krishna Kishore and the 
remaining 11/l6ths share would remain 
vested in the latter. Subsequently there 
was a retransfer of one anna share by 
Saroda to Krishna Kishore and the result 
was that Krishna Kishore had twelve annas 
share in the Hissya while the remaining four 
annas belonged to Saroda. The present 
Plaintiff purports to have acquired 1 ganda 
and odd share within the foar annas share 
of Baroda. Sometime before 1924 there was 
a proceeding under the Estates Partition Act 
with regard to this touzi and the lands in 
suit which were comprised in the putni of 
the first party defendants were allotted to 
the present plaintiff in his Saham by the 
partition authorities. The second party 
defendants were raiyats holding these lands 
under the putnidars. f 

The plaintiffs’ case is that, after they 
got possession of their allotted share on 
May 23, 1924, they sued the second 
party defendants for rents for the years 1331 
to 1334 and recovered a decree. They also 
allege to have realized rents amicably 
from the tenants for the years 1335 to 
1337 and again got a decree for rents 
for the years 1338 to 1341. In 1343 B.S. 
the first party defendants instituted a suit 
for rent against the defendants second 
party claiming rent forthe year 1342 and a 
portion of 1343 and the tenants deposited 
the rent under s. 149, Ben. Ten. Act, and 
got notice served upon the plaintiffs under 
that section. Upon that the plaintiffs have 
commenced the present suit and have 
prayed for an injunction restraining the 
defendants first party from withdrawing 


the rent deposited by the tenants defen- 


dants.. They also prayed that the amount dee 
posited might be paid over to them. Their 
case was that the putni having been granted 
by Krishna Kishore alone to which Saroda 
was not party it would attach to the lands 
which were allotted to Krishna Kishore in 
the partition proceedings under s. 99, 
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Estates Partition Act. The plaintiffs who 
derive their title from Saroda would take 
their Saham free and clear of this inter- 
mediate tenancy. 

The Munsif who tried the suit was of 
opinion that the putni was binding on Saroda 
as he derived his interests from Krishna 
Kishore after the latter had granted the putni 
and the plaintiffs who were purchasers from 
Krishna Kishore were also bound to recog- 
nize the same. He held, however, that the 
plaintiffs were realizing rents payable by 
the tenant defendant to the exclusion of 
the. putnidars for a period of more than 
12 years from the time when they got possese 
sion of the suit landsin the year 1924-and 
thus acquired a good title to the rent paye 
able by the defendents second party on the 
ground of adverse possession, In this view 
of the case the plaintiffs’ suit was decreed 
and they were held entitled to withdraw the 
amount that was deposited as rent by the 
defendants second party. On appeal by the 
first patty defendants this decision was 
reversed and the plaintiffs’ suit was dismiss- 
ed. It isagainst this decree that the pre» 
sent second appeal has been preferred. 

Three points have been taken by Mr. 
Ohoudhury who appears in support of 
this appeal. He has argued, in the first 
place, that the putni was not binding on 
Saroda or on the pressnt plaintiffs as 
Saroda did not derive his title from 
Krishna Kishore. The second point taken is 
that the defence of defendants first party 
is barred by the doctrine of res judicata, 
the same point having been raised and 
negatived in a previous rent suit between 
the parties. The third ground made is 
that, at any rate, the plaintiffs must be 
deemed to have acquired a good title by 
adverse possession, The firat point raised 
by Mr. Choudhury doss not appear to me 
to be of much substance. The ekrarnama, 
Ex. B, was executed between the parties to 
settle all disputes and the consideration was 
that Krishna Kishore would give up his 
five annas share in the Hissya in favour of 
Saroda. It was stated clearly in the 
ekrarnama that all rents and dues payable 
in respect of the entire Hissya up to the 
year 1292 B. S. would belong to Krishna 
Kishore. The solenamah, therefore, amounts 
ed really to a trausfer of a five-sixteenths 
share in the Hissya by Krishna Kishore 
to Saroda and Saroda took that interest in 
the state as it existed in the year 1293 B. S, 
I am not satisfied that the right of Saroda 
were not created by this ekrarnama but had 
their existence independently of it which 


824 


the ekrarnama merely recognized. -Saroda, 
in my, opinion, must be deemed to be a 
person who derived his title from Krishna 
Kishore and as the plaintifs- are the pur- 
chasers from Sarcda they are also in no 
better position. It has been found by 
both the Courts below, and this appears 
also frcm the settlement records that both 
Saroda and his heirs recognized the putni 
of the defendants first party ever since 
1293 B. S. The ‘first contention of Mr. 
Choudbury must, therefore, be overruled. 

As regards the question of res judicata, it 
appears that ina previous rent suit which 


was instituted by the. plaintiffs against- the - 


defendants second party the defendants first 
party were made pro forma defendants. It 
appears also that they raised the identical 


question which they are now raising namely ° 


that the putni was binding on Sarcda and 
also upon the plaintiffs, and consequently, 
they: were not entitled to realize rents directly 
from the cultivating tenants. This contene 
ticn was upheld by the trial Judge but 
negatived by the lower Appellate Court. 
Then there was a second appeal to this 
Court which was dismissed. Mullick, J. 
who decided the appeal observed in the end 
of his judgment as follows: 

“In view, however, of the fact that there are some 
indications to show that there may be some evidence 
available to the appellant on the point, I would 
dismiss the appeal with costs with this observa- 


tion that this decision will not’ operate as res~ 


judicata on any question of title in any future 
litigation between the parties.” 

Mr, Choudhury contends that as this Court 
dismissed the appeal preferred by one of the 
puinidar defendants, the observation made 
by the learned Judge at the end of the 
judgment would not preclude the plaintiffs 
from raising or the Court from considering 
apy plea of res judicata if that is available 
to the plaintiffs and in support of his argu- 
ment he has relied upon certain decisions 
of the Judicial Committee: viz. Watson . v. 
Collector of Rajshahye (1), Fateh Singh v. 
Jagannath Baksh Singh (2), which were 
followed by Khundkar, J., ina later decision 
which is to be found reported in Fakir 
Chandra v. Ekkari Sarkar (3). In the first 
of these twocases the Judicial Committee 
pointed out that after a Court has dismissed 
the suit it was no longer within its power 
to pass an order allowing the plaintiff an 


(1)13M I A 160; 3 Beng. L R 48; 12W R 43; 2 
Suther 269; 2 Sar. 500 (P O). 

(2) 52I A 100; 91 Ind. Oas. 280; AI R 1925 FP O 55; 
47 A 158; 27 O 0°334; 48 M L J 64; 20O WN 25: 12 
OLJ 117; LR6A (P_ O) 50; 27 Bom, L R 725; 29 
OWN 749; 234 L J 739; 22 L W 58(P 0). 

(3}.42 O W N 560. 
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opportunity to institute another suit upon 
the same cause of action. This power could 
be excercised, if at all, only undgr the 
circumstances mentioned in the Ciyil 
P, C., and without dismissing the suit, It. 
means therefore that if the suit is actually 
dismiesed, the legal consequences that fol- 
low from the order of dismissal cannot be 
avoided or curtailed in any way by any obe 
servation which the Court might make in the 
order of dismissal. , 


In the present case, the order of dismissal 
which was passed by Mullick, J. had the 
effect of confirming the rent decree obtained 
by the plaintiffs against the tenants defen- 
dants. These rights, undoubtedly, could 
not be cut down or prejudiced in any way 
by any observation contained in the judg- 
ment, but as this was arent suit it was not 
absolutely necessary to decide the question 
of title as between the plaintiffs on the one 
hand and the pro forma defendants on the 
other in order to give the plaintiffs any 
relief against the tenants.’ The observation 
mentioned above, in my ‘opinion, - therefore 
indicates clearly that this Cours did not in" 
tend to decide the question of title finally. 
In other words, the rent decree was made 
operative between the plaintiffs and the 
tenant defendants with regard to the 
period in suit leaving the question of title 
between the plaintiffs and the pro forma 
defendants open. In this view of the case 
the plea of res judicata which has been rais- 
ed by the plaintiffs must fail, 


The only other point that requires deter- 
mination is the question of adverse posses- 
sion and here I do not think that the decision 
of the lower Appellate Court was wrong, It 
may be that the plaintiffs have realized rents 
amicably for the period 1335 to 1337 B. S. 
and I am not inclined to place much reli» 
ance upon the rent decree which the defend- 
ant first party got agaivst the defendants 
second party subsequently. But I think 
however that as in this case the land was in 
possession of the tenants, in order that there 
may be adverse possession against the rival 
landlords, the plaintiffs must show that they 
have intercepted rents payable by the ten- 
ants to the defendants first party for a 
period of 12 years prior to the institution 
of the suit. The firet hostile act, if 
may say Bo, was not’ commenced earlier 
than the year 1928 when the plaintifis 
instituted a rent suit claiming rents for 
the years 1331 to 1334 B. S. Even if 
limitation runs in favour of the plaintiffs 
from the year 1928, the present suit would 
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be well within 12 years from that date. The 
result is therefore that all the points raised 
by Mr. Choudhury fail and this appeal is 
dismissed. Imake no order as to costs. 


D. Appeal dismissed. 


MADRAS HIGH COURT 
Second Appeal No. 30 of 1936 
October.5, 1939 

Wapsworts, J., 

S. P.K. N. SUBRAMANIAN Firm, 
TRICHINOPOLLY sy ManaGine 
Partner §.P. K. N. SUBRAMANIAN 
CHETTIAR——APPELLANT 
versus 
M. CHIDAMBARAM SERVAI— 


RESPONDENT | 

Transfer of Property Act(IV of 1882), 8.8, Espl. 1 
— Immovable property—Fiztures—Machinery installed 
by tenant for cinema in premises leased for his own 
profits and not as permanent improvement to pre- 
mises—Machinery held movable property. 

If a thing is imbedded in the earth or attached to 
what is so imbedded for the permanent beneficial 
enjoyment of that to which it is attached, then it is 
part ofthe immovable property. If the attachment 
is merely for the beneficial enjoyment of the chattel 
itself, then it remainsa chattel,even though fixed for 
the time being so that it may be enjoyed. The ques- 
tion must in each case be decided according to the 
circumstances. An engine installed in a factory may 
be immovable property or it may be a chattel. In 
deciding whether or not a transaction relating to an 
engine isa transaction relating to immovable pro- 
perty, one is entitled to have regard not merely to 
the nature of the attachment by which the engine is 
fixed on the ground but also to the circumstances in 
which it came to be fixed, the titleof the person fixing 
it in the immovable property and the object of the 
transaction by which the engine is transferred or 
bound. [p, 827, col, 1.] 

Where therefore the tenants installed an oil engine 
as part ofa cinema in the premises leased not with 
the object of making a permanent improvment to the 
premises but with the intention of utilizing the 
machinery for their own profitso long ae they had 
the use of the premises and selling it if and when their 
lease terminated : 

Held, tbat the security bond pledging the oil 
engine could not be deemed to be a transaction relat- 
ing to immovable property so as to attract the pro- 
visions of Expl. 1 to s.3, T, P. Act. Leigh v. Taylor 
(3) and Spyer v. Phillipson (4), relied upon. Hobson 
v. Gorringe (1) and Reynolds v. Ashvy (2), explain- 
ed. 


S. A. against the decree of the Court of 
cower gia Trichinopoly, dated August 
19, 1935. . 


Mr. T. K. Sundaraman, for the Appel- 
lant. ` 


Mr. N. R. Govindachari, for the Rssponds 
ent. 
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Judgment.—This appeal raises the quese 
tion whether a eecurity bond pledging an 
oil engine installed as part of a cinéma can 
be deemed to be a transaction relating to 
immovable property so as to attract the 
provisions of Expl, I tos, 3, T. P. Act. The 
essential facts are the following: Defend- 
ant No. 5 owned a building’ which he let 
for a period of three years to defendants 
Nos. 1 and’ 2 who installed machinery 
therein and ran itasa cinema. We are 
now concerned with a 35 horse-power Petter 
oil engine which was used to work a 
dynamo to gendrite electritity for the appa 
ratus and lighting’ It-s°dommon ground 
that this: engine’ was installed by making 
a concrete base fitted with bolts and attach- 
ing the engine to ‘the bolts by means of 
nuts. The lease 6f ‘defendants Nos. land 
2 expired in 1930 and there was asuit by 
defendant No. 5 for eviction and arrears of 
rent, Defendant No, 5 attached ‘before 
judgment the machinery on the premises. 
That suit resulted in a compromise decree 
passed in October 1930, whereunder defend- 
ant No. 5 agreed to ‘give defendants Nos. 1 
and 2 a further lease for two years, the 
arrears of rent to be paid in instalments 
and there was a provision that in the event 
of default in paying any instalment the 
lease should cease and defendant No. 5 
should be entitled to evict. The decree 
also recognized the subsistence of a charge 
by virtue of the attachment before judg- 
ment. It would appear that there was a 
default in the end of 1930 and an attempt- 
to execute the decree. On February 16, 
1931, when defendants Nos. 1 and 2 were 
still in possession of the premises, they 
borrowed money from the plaintiff and by 
way of security for the loan they pledged the 
machinery in the premises under Ex. A, 
Exhibit A recites the existing charge in 
favour of defendant No. 5 for the arrears. 
The bond purports to be executed as a 


_ pledge of movable property, but it was re 


gistered in accordance with the provisions 
of s. 32a of the Registered Manual in the 
book relating to immovable property. After 
this transaction defendant No, » brought 
further pressure to bear ‘on ‘defendants 
Nos. 1 and 2, as a result of which they exe 
cuted a sale to defendant No. 5 of the 
machinery in the premises in order to dis- 
charge the arrears due to defendant No. 5. 
This sale deed says nothing about the 
prior security bond in favour of the plaint- 
1 . 

Now the question is whether defendant 
No. 5 can be deemed to have notice of 


826 


the transaction embodied in the security 
bond. This question depends.on whether 
this isor is not a transaction relating to 
immovable property so as to attract the 
“ provisions of Expl. to s. 3, T., P. Act. 
The question is one of some difficulty in- 
volving as it does a consideration of the 
Indian statute law in relation tothe Eng- 
lish case law on similar facts. The statutory 
provisions are simple : it is their application 
which presents a difficulty. ‘Immovable 
property’ is defined in s, 3, General Clauses 
Act (X of 1897) as includidg land, benefits 
to arise outof land and things attached 
to the earth or permanently fastened to 
anything -attached to the earth. Section 3, 
T. P. Act, excludes from ‘immovable pro- 
perty’ standing timber, growing crops or 
grass and defines the term “attached to 
the earth" as (a) rooted in the earth, (b) im- 
bedded in the earth or (c) attached to what 
is so imbedded for the permanent benefi- 
cial enjoyment of that to which it is attach- 
ed. Now I think it is settled that the 
English Law relating te fixtures does not 
apply in toto to India. Clearly, with refer- 
ence to the right to fixturesas between 
landlord and tenant the provisions of the 
T. P. Act are substantially different from 
in the law obtaining# in England. Nor is it 
an absolute rule in India that whatever is 
fixed tothe soil belongs to the owner of 
the soil though this is arule which applies 
in many cases, | 

In England it appearsto be settled that 
when the owner of a building installs therein 
an engine similar to that. with which we 
are now concerned by fixing it in a manner 
similar to thatin which the suit engine is 
fixed, for the purpose of carrying on indus: 
trial operations in the premises which re 
owne, that engine becomes annexed to the 
reality and would be bound by a mortgage 
over the premises. The two leading cases 
on the subject are Hobson V. Gorringe (1) 
and Reynolds v. Ashvy (2). These cases 
both relate to engines acquired by the 
owner on the hire-purchase system and 
claimed by the mortgagee of the premises 
before the title of the owner to these en» 
gines had become perfected by payment 
of all the instalments. It was held in.spite 
of the defectain the title of the owner of 
the premises tothe engines that they had 
been fixed in such a manner and in such 
circumstances as to indicate an intention 
that they should be permanently attached 

(1) (1897) 1 Ch, 182; 66 LJ Oh, 114. 


(2) (1904) A O 466; 73 L J K B 946; 91 L T 607; 53 wW 
R 129; 20 T LR 766. 
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to the premises for the beneficial enjoy” 
ment thereof and that therefore they be” 
came annexed to the freehold. But I do 
not read those cases as laying down gn 
absolute rule that wherever there is an oil 
engine fixed with nuts to a concrete plat- 
form, it is necessarily and for “all purposes 
immovable property, As Lord Lindley has 
observed in the last quoted case, in decid- 
ing whether that which has once been a 
chattel has become annexed to the realty, 
attention should be paid to the nature of 
the thing itself, the mode ofits attachment 
and the circumstances in which it came to 
be attached, the object for which it has been 
introduced and also the relative positions of 
the rival claimants, 

The considerations which should govern 
the decision of the question whether a thing 
is or is not a fixture forming part of the free- 
hold have been discuesed in two cases where 
the question was really one at issue between 
landlord and tenant, In Leigh v. Taylor (3) 
the question was whether certain valuable 
tapestries fixed by the life tenant on the 
walls should be deemed to be chettels be- 
longing to the life tenant or part of the pre» 
mises and so immovable property. Lord 
Halsbury in dealing with this, points out that 
one should consider not only the manner of 
annexation but also its purpose, in order to 
find out whether there was an intention to 
treat the thing attached as a permanent 
fixture or whether it was merely attached 
for its benefical enjoyment as a chattle. A 
similar case is that in Spyer v Phillipson (4) 
a case relating to panelling on the walls of 
a house, where again emphasis was laid on 
the fact that the mode of annexation of the 
thing to the premises is not the only consi- 
deration and not always the most important 
factor. Attention is there invited. to the 
steady progress of the law in England toe 
wards the extention of the tenants’ rights and 
tke relaxation of the rigidity of the rule that 
whatever is fixed into the premises becomes 
part of the freehold. Once more it is point- 
ed out that the real question is, what was 
the object and purpose of the annexation of 
the thing? Was it to create a permanent 
improvement to the premises or was it mere- 
ly a temporary annexation for the enjoy- 
ment of the chattel by the tenant ? 

Now it seems to me that there is nothing 
in these English cases to which I have been 
referred which cannot profitably be applied 


(3) (1902) A O 157: 71 L J Oh. 272; €6 L T 239; 50 W 
R 623; 18T L R 293, ; : 
ast (1931) 2 Oh. 183; 100 L J Oh. 245; 144 LT 
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fio the statute law as laid down in India. If 
a thing is imbedded in the earth or attached 
to what is so imbedded for the permanent 
berefical enjoyment of that to which it is 
attached, then itis part of the immovable 
property. Ifthe attachment is merely for 
the beneficial enjoyment of the chattle itself, 
then it remains a chattel, even though fixed 
for the time being so that it may be enjoy- 
ed. The question must in each case be 
decided according to the circumstances. An 
engine installed in a factory may be immov- 
able property or it may be a chattel. The 
plaintiff-appellant lays emphasis on the fact 
that defendant No. 5's own sale deed recites 
that this machinery is permanently fixed, 
Defendant No. 5 on the other hand empha- 
sizes the fact that the plaintiff's own secu- 
rity bond recites that the machinery is 
movable property. When one considers the 
different objects and circumstances of these 
two instruments, the difference in the reci- 
tals regarding the description of this engine 
is easy to understand. Defendants Nos. 1 
and 2 never had more than a three years 
lease of the premises. At the time when 
they executed the security bond in favour 
of the plaintiff their hold over the premises 
was liable to be terminated at any moment. 
They had atwo years lease under the com- 
promise agreement, but they were already 
in default. There would be no point in 
mortgaging this engine to a stranger as part 
of the premises to which it was attached, 
for, in those premises they had no real title 
at all. When defendants Nos. 1 and 2 exe- 
cuted a sale deedof the same machinery 
to defendant No. 5 they were selling it a3 a 
thing fixed to the premises which were 
owned by defendant No. 5 himself. They 
therefore had every incentive to treat it for 
that purpose as part of the realty. 

Now in deciding whether or nota tran. 
saction relating to an engine is a transaction 
relating to immovable property, one is en- 
titled, I think to have regard not merely to 
the nature of the attachment by which the 
engine is fixed on the ground but also to 
the circumstances in which it came to be 
fixed, the title of the person fixing it in the 
immovable property and the object of the 
transaction by which the engine is trans- 
ferred or bound. When defendants Nos.1 
and 2 introduced this engine into defendant 
No. 5's premises, they could not have intend- 
ed to make a permanent improvement to 
the immovable property. Their object must, 
from the very circumstances in which the 
installation was made be deemed to have 
been to utilize the machinery for their own 
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profit so long as they had the use of the 
premises and to sell it if and when their 
lease terminated. It is not therefore a paral- 
lel case to the cases in Hobson v. Gorringe (1) 
and Reynolds v. Ashvy (2), both cases in 
which the owner of a building installs machis 
nery therein and may well have been deemed 
to intend to make a permanent improvement 
to the premises which he owned in order to 
facilitate the user of those premises. It seems 
to me most unlikely that defendants Nos. 1 
and ‘2 when they had this engine bolted on 
to the concrete base, intended that the 
engine should be permanently attached as 
an improvement to the premises for ths 
benefit cf whoever might be entitled tothose 
premises. 

When we come to consider the circum: 
stances of the actual security bond, then 
quite clearly it cannot have been the inten- 
tion of the parties to bring about a transac~ 
tion relating to immovable property, for de» 
defendants Nos. 1 and 2 were in daily 
expectation of being evicted from the pre- 
mises and they could not give to the plaintiff 
any rights of a valuable nature in the im- 
movable property as such. All that they 
could give would be a right to the plaintiff 
to hold as security for their debt a chattle 
over which they had a power of disposal 
which implied its severance from the base to 
which it was for the time being attached. 
Looked at in this way it seems to me to be 
clear that this security bond (Ex -A) was, as 
it purports to be, a transaction relating to 
movable property and the mere fact that 
the property in question was firmly but not 
permanently attached to the premises and 
also the fact that the registration depart- 
ment for its own purposes requires such a 
transaction to be treated as a transaction 
relating to immovable property, will not to 
my mind effect the true nature of the tran- 
gaction which was one regarding a chattel. 
In this view I must hold that the security 
bond is not one relating to immovable pro- 
perty, that Expl. 1 to s. 3, T. P. Act does 
not apply and that therefore defendant No.5 
cannot be deemed to have had constructive 
notice of that transaction even though it was 
registered. The appeal therefore fails and 
is dismissed with costs of defendant No. 5. 
Leave to appeal is granted. 
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OUDH CHIEF COURT . 
Second Civil Appeal No. 18 of 1937 
July 25, 1940 
BENNETT, J. 

Pt. RAM DATTA—PLAINTIFR => 
em _ APPELLANT 
: ay versus 
MUHAMMAD HUSAIN KHAN 

AND OTHERS—DeEFEN DANTS— RESPONDENTS 

Transfer of Property Act. (IV of 1882), s. 60— 
Mortgage deed providing for redemption after fixed 
pertod—In default mortgagee to take possession and 
appropriate profits first towards interest and balance 
towards _Principal—Mortgagee taking possession— 
Redemption—Limitation—Time, when runs. 

A mortgage-deed provided for the redemption of 
the mortgage money after a period of two years 
and further provided that if the money was not 
paid thenthe mortgagee could enter into possession. 
of the mortgaged property, retain it until the money 
was paid, and appropriate the profits ‘frst towards 
the interest and the balance, if any, towards the 
principal. The money was not paid within the 
stipulated period of two years and the mortgagee 
pocordingly entered into possession of the proper- 


y: 

Held, that the parties contemplated payment at’ 
any time after possession had been given and that: 
the limitation period for redemption was sixty. years 
from the expiry of the stipulated period of two 
years, 


8.0. A.. against the order of the Civil 
Judge, Kheri, dated September 30, 1936. 


Mr. B.N. Shukla, for the Appellant. 


Messrs, G. Hasan and A. N. Mulla, for 
Respondents Nos. 3 and 4, 


Judgment.—This is second civil appeal 
against the judgment and decree passed 
by the learned Civil Judge of Kheri on 
September 30, 1936, upholding the decree 
passed by the learned Additional Munsif, 
on Kheri, April 30, 1936, dismiesing the 
plaintiff's suit. 

This suit was brought for a declaration 
that. a certain mortgage kad become irre- 
deemable by. lapse of time and that the 
plaintiffs, who were the successors-in-interest 
of the original mortgagee, had become 
full owners of the property. 

The mortgage was executed by one 
Mst. Lal Bibi on December 26, 1870. The 
deed provided for the redemption of the 
mortgage money after a period of two years 
and further provided that if the money was 
not paid then the mortgagee sould enter into 
pessession of the mortgaged property, retain 
it until the money was paid, and appro- 
priate the profits first towards the interest 
and the balance, if any, towards the 
Principal. 7 

The money was not paid within the 
stipulated period of two years and the 
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mortgagee accordingly entered into posses 
sion of the property. ; l 

The defence was that under the second 
part of the deed the defendants had full 
Tight to redeem the property within 60. 
years from the time of the satisfaction of 
the mortgage debt. It was suid that the. 
amount due under the deed was actually 
paid off (from the profits). in the years 1883. 
and that therefore the successors-in-interest 
of the mortgagor could redeem the morte, 
gage at any time within 60 years from, 
1883. The plaintiff denied that the amount. 
due had been so paid off. l | 

The trial Court upheld the. defendants’ 
contention and found that the mortgage-. 
deed had not become irredeemable. This: 
finding was maintained in first appeal. : 

Learned Counsel for the appellant, while. 
conceding that if the mortgage is a. 
usufructuary mortgage under which the, 
mortgagee was entitled to retain posses- 
sion until the mortgage-money was paid 
from the profits, it has not become irredeem- 
able, contends that it cannot be considered. 
an usufructuary mortgage and that it is 
an anomalous mortgage. He relies mainly 
on a pronouncement of their Lordships of 
the Privy Council in Mohammad Sher Khan. 
v. Raja Seth Swami Dayal, (XLIX I, A, 60): 
(1). In this case it was held that > ' 

“where an anomalous mortgage enablesa mortgages. 
after lapse of time and in absence of redemption 
to enter and take the rents in satisfaction of the 
interest for a fixed period the rights of the parties. 
depends on the terms of the instrument as cons- 
trolled by the T. P. Act, and that’ the -provisions, 
of even an anomalous mortgage ought ‘not to be’ 
allowed to offend against the statutory right of 
redemption conferred by s. 60.” 

There were some differences between 
the mortgage in the case cited and the 
mortgage in the present case. In the 
case cited the mortgage was for five years 
in the first instance. The deed pro- 
vided that if it was not redeemed then: 
the mortgagee should have an option 
either to take possession of the mortgaged: 
property in lieu of the principal for a 
period of 12 years or to let his interest and 
compound interest run as usual. If he 
took possession the mortgagor was not to 
be entitled to redeem . during this period of 
12 years. In the present case no option was- 
expressly given, but it was said that if the 
money was not paid within the stipulated. 
period of two years fhe mortgagee would: 


(1) 49 I A 60; 66 Ind, Oas. 853; 30 M LT 220;. 
9O LJ 81; 42 M L J584; 25 0'08 20 A L J 
476; 35 O L J 468;-24 Bom, L R 695;.44 A 185; 
(1922) M W N 378 AIR 122 P 017; 4U PL R 
(P O% 50; 28 OWN29(PO. | wi 
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be at liberty to enter into possession. No 
period of such possession was mentioned, but 
‘it ewas esaid that he would be entitled to 
retain possession until the money was paid, 
Tt does not appear to have been conteme 
plated that he would be entitled to retain 
possession until the money was paid out of 
the profits, since the parties donot appear 
to have been certain whether the profits 
would be sufficient to pay more than the 
interest, , f 

The view taken by their Lordships in 
the case cited was that the right to redeem 
‘arose after the period of five years and 
that the parties were not entitled to contract 
out of it, They said:— 

“An anomalous mortgage enabling a mortgagee 
after a lapse of time and inthe absence of redemp- 
tion to enter and take the rents in satisfaction of 
the interest would be perfectly valid if is did 
not also hinder an existing right to redeem, but it 
is this that the present mortgage undoubtedly 
‘purports to effect. It is expressly stated to be for 
five years, and after that period the principal money 
‘became payable. This, under s. 60 of the T. P. Act, 
is the eventon which the morgtagor had a right 
on payment of the mortgage money to redeem.” 

I have also been referred by the learned 
Counsel for the appellant to a case of this 
Court, Bakhtawar Singh v. Bakhtawar Singh, 
4A. I. R. 1925 Oudh, 235)(2). In this case 
the mortgage money was made payable 
after the expiry of 10 years. In the event 
of it not being paid at the end of this 
period the mortgagees were given the 
right to take possession for a period of 
12 years. The suit was brought by them 
_to recover possession of the mortgaged pro- 
perties. The plaintiffs were awarded a decree 
to the effect that the defendants were 
entitled to redeem the mortgage on payment 
of the principal sum with interest within 
-one year from the date cf the decree and in 
the event of such payment not being made, 
the plaintifs would be entitled to enter 
into possession of the mortgaged properties 
and thatthe defendants would thereafter 
be at liberty to redeem at any time they 
liked on payment of the amount decreed. 
Reference was made in this case to the 
Privy Oouncil case cited above as showing 
that the mortgagors had an unqualified 
‘Tight to redeem the mortgage on payment 
of the mortgage money due to the mort- 
gagees at any time. 


The learned Counsel for the respondent 


has referred me to another case decided. 


by the Privy Council, Partab Bahadur 
Singh, minor by his next friend, Jagmohan 
Singh v. Gajadhar Bakhsh Singh, (I. L. R. 


(2) AIR 1925 Ondh 235; 78 Ind, Cas, 232. 
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24 Allahabad p. 521) (3). In this case the 
mortgagor stipulated that he would pay 
interest atthe rate of 2 per cent, of the morte 
gage money until delivery of possession 
of the mortgaged property, and the morte 
gage was referred to by their Lordships of 
the Privy Council as an usufructuary mort- 
gage, It isto be noted that in this case 
Possession was actually given to the morte 
gagee at the time of the execution of the 
mortgage, It would seem that in this case 
the parties contemplated that the mortgage 
should be an usufructuary mortgage ab 
initio and clearly provided for payment of 
interest pending possession only in case 
possession was not immediately given. 
Possession was actually given immediately, 
I can find nothing in this case which 
would help the respondent, In some rese 
pects I think that the grounds for holding 
in the present case that the mortgagor had 
a Tight to redeem at any time after the 
expiration of the initial period are stronger 
than in the Privy Council case of Mohammad 
Sher Khan v. Raja Seth Swami Dayal (3) 
for the parties would appear to have con- 
templated payment by the mortgagor at any 
time after possession had besn given. 
There was no provision barring redemption 
for a certain period after possession had 
been taken. The mortgage-deed provides 
that the mortgagee may take possession 
if the money is not paid within the original 
period of two years and proceeds to say that 
the mortgagee may remain in possession 
until the money is paid, this being trans- 
lated by the lower Court—“He may not 
give up possession until the money is paid.” 
As [ have said it does not appear to have 
been contemplated by the parties that the 
principal amount and interest should neces- 
sarily be paid off-out of the profits, for the 
deed provides that the mortgagee should first 
devote the profits towards interest and credit 
the balance, if any, towards the principal. 
This shows that the parties were not certain 
that the profits would be sufficient to pay 
more than the interest. The fact that the 
provision that the mortgagee should remain 
in possession until the mortgage money 
is paid precedes the provision about a 
possible payment out of the profits also 
goes to show that it was open to the 
mortgagor to pay up the amount due at 


‘any time after the original period of two 


years., l or 
For these reasonsI am of opinion that 
ib must be held that limitation for the 
(3) 24 A 521; 29 I A 148;7 OW N79; 1 Bom, L 
R 845; 8 Sar. 310 (PO), 
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purpose of redemption would run from 
December 27, 1872, that is two years after 
the execution of the mortgage-deed, and 
that the mortgage not having been redeem- 
ed within the period of 60 years from this 
date the plaintiffs were entitled to the 
declaration prayed. 

I accordingly allow this appeal and 
decree the appellant’s suit, with costs in 
all Courts. 


D. Appeal allowed. 


— 


RANGOON HIGH COURT 
First Appeal No. 148 of 1939 
March 13, 1940 
Mya Bu anp Moszty, JJ. 
DAW YAN— APPELLANT 
VETSUB 
U MIN SIN—-RESPONDENT. 
& Malicious Prosecution— Prosecution, when malicious 
—Prosecution on legal advice —Prosecutor is not 
liable only if he has placed all facts before lawyer 
and acted bona fide on his opinion. i 
When a prosecutor launchesa prosecution based 
upon a statement which he knows to be untrue, and 
for which there is no reasonable and probable cause, 
that very circumstance would raise the inference 
that there was malice in his instituting the pro- 
secution. [p. 832, col. 2.) , A 
The prosecutor will not be Hable to an action for 
damages for malicious prosecution only if he places 
all the facts of the case fairly before the lawyer and 
acts bona fide upon the opinion of that lawyer. But 
where the prosecutor has launched the prosecution 
upon certain facts which heor she knew or must 
have known to be untrue, or upon the conclusion 
drawn by the lawyer which he or she could not 
believe to be correct, the prosecutor is not entitled 
to take shelter under the lawyer's advice in a suit 
for damages for malicious prosecution against him. 
119 Ind. Cas. 609 (1), distinguished. Ravenga v. 
Mackintosh (2), and 77 Ind, Cas, 787 (3), relied on, 
[p. 233, col. 1.)- 


F. A. against a decree of the District 
Court, Pyinmana, dated September 21, 1930, 


Mr. Anklesaria, for the Appellant. 
Mr. Clark, for the Respondent. 


Mya Bu, J.—This is an appeal from a 
decree awarding damages for malicious pro- 
secution. The prosecution in question was 
that launched in Criminal Regular No. 61 
of 1937 of the Court of the Sub-Divisional 
Magistrate of Pyinmana on a complaint 
filed in the name of Maung. Tun, styling 
himself as agent of aw Yon, the defen- 
dant, against the plaintiff U Min Sin who 
was described as banker and land-owner, 
The complaint was filed on April 22, 1937, 
At that time as well as during the progress 
of that case Maung Tun was admittedly an 
agent of Daw Yon acting under a power-of- 
attorney which generally, authorized Maung 
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Tun to act as Daw Yon's agentin all legal 
Proceedings, civil, criminal and miscal- 
laneous (not ‘criminal miscellaneous’ as fhe 
translation of this Court has it). The pro- 
secution was for an offence punishable under 
s. 465, I. P. O., and was babed upon the 
allegation that U Min Sin had produced an 
award in Oivil Regular No. 9 of 1935 of the 
District Court of Pyinmana purporting to be 
one written and signed on November 12, 
1935, for which the stamp-paper however was 
purchased only on November 26, 1935. 

The antecedent facts are these: Daw 
Yon is one of the three widows of U Min 


_ Din who died on October 17, 1935, U Min 


Din being a brother of U Min Sia. U Min 
Din made a will a few days before his death, 
whereby he appointed O Min Sin and a 
sister named Daw Shin executors to distribute 
his estate amongst his heirs. On October 22, 
1935 Daw Yon and other heirs of U Min Din 
signed an agreement to abide by the dis- 
tribution to be made by U Min Sin as an 
arbitrator of all the properties of U Min Din. 
One of the children of U Min Din was a 
man named Maung Kha. That agreement 
was subsequently amplified by an agree- 
ment dated November 9, which was signed 
by all the heirs except Maung Kha. Then, 
pursuant to these agreements and after 
enquiry, U Min Sin drew up his award 
which, it is common ground, he delivered on 
November 20, 1935 after due notics to the 
heirs concerned. When the notices of the 
intended delivery of the award were issued 
to the heirs U Min Sin received a notice 
from one Mr. Mitra, an Advocate acting on 
behalf of Maung Kha, objecting to ‘the 
making of the award, In spite of this objec 
tion the award was delivered on Novem: 
ber 20, bust subsequently U Min Sin dis- 
covered that this award could be stamped 
and therefore purchased stamp papers to the 
valus of the requisite stamp and attached 
them to the award, Therefore Daw Yon filed 
a petition in the District Court of Pyinmana 
for the filing of the award, but it was dis- 
missed for default and as a result of a suit. 
for partition of the estate of U Min Din, 
the several heirs received various portions, 
Daw Yon hereslf receiving about 300 acres 
of paddy land. At that time Daw Yon was 
on friendly: terms with U Min- Sin and 
therefore ehe had her lands leased by U 
Min Sin on her behalfto various tenants. 
Later on, however, the friendly relations 
between Daw Yon and U Min Sin became 
strained and Daw Yon was unable to re» 
cover the title deeds of the lands or the 
lease bonds from U Min Sin which gave rise: 
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to many legal proceedings, charges of crimi- 
nal trespass against U Min Sin and others 
and & civil action for delivery of those 
documehts. In the civil action Daw Yon 


succeeded ultimately in getting a decree as 


she prayed fer. 

Out of the three cases for criminal tres- 
pass two were withdrawn and one of the 
accused in one of the cases was convicted, 
but U Min Sin was not. Then came the 
institution of the proceedings in Oriminal 
Regular No, 61 of 1937 simultaneously with 
the institution of the proceedings in Criminal 
Regular No. 62 of 1937 in the Court of the 
Sub-Divisional Magistrate, Pyinmana. Orimi- 
nal Regular No, 62 of 1937 was also initiated 
on a complaint in which Maung Tun, 
styled in the same way ashe was in the 
complaint in Oriminal Regular No. 61 of 
1937, prosecuted U Min Sin for an offence 
under s. 468, I. P. O. These two proseed- 
ings were disposed of on the same day, when 
the prosecution withdrew the charge in 
Oriminal Regular No. 62 and the Court heard 
arguments of Advocates for the prosecution 
and for the defence as to why a charge 
should not be framed or a discharge should 
not be ordered in Criminal Regular No. 61. 
After hearing argument the learned Magis- 
trate passed an order discharing U Min 
Sin and classifying the case as “false.” In 
these circumstances, the plaintiff U Min Sin 
charges that the defendant Daw Yon pro» 
secuted him in Criminal Regular No. 61 of 
1937 maliciously and without reasonable and 
probable cause and claims damages in the 
sum of Rs 30,000 as a solatium and Ks. 2,335 
special damages. 

One of the main defences to the action is 
that neither was the defendant the prosecu- 
tor in Oriminal Regular No. 61 of 1937 of 
the Court of the Sub-Divisional Magistrate, 
Pyinmana, nor was the prosecution institut: 
ed at her instance. On this point the learned 
District Judge has found on the evidence 
and circumstances of the case that the pro- 
secution was launched at her instance and 
she was therefore virtually the prosecutor, 
This conclusion is based upon very substan- 
trial grounds, for, in the first place, it is not 
disputed that Oriminal Regular No, 62 of 
1937 of the Court of the Sub-Divisional 
Magistrate, Pyinmana, was instituted at 
her instance and on her behalf by Maung 
Ton; her agent, In this suit Maung Tun, 
who has since been dismissed from the 
service of Daw Yon and has now joined the 
service of U Min Sin, gives evidence as one 
of the plaintiff's witnesses to the effect 
that he had instituted this proceeding as 
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well asthe otker four criminal proceedings. 
on ber behalf, and that he would not have 
filed those cases if Daw Yon had not ine 
structed him to do so. His testimony gains 
strength from the fact that the other case- 
filed on the same day was styled in the 
same way as Oriminal Regular No. 61 of 
1937, and also from the fact that Maung 
Tun was not at the time of tha award and 
for some substantial period after the award 
was delivered, in the employ of Daw Yon 
and, therefore, the facts alleged in support 
of the charge of forgery were not facts. 
which occurred during his agency for Daw 
Yon, Further, in her deposition in Orimi- 
nal Regular No, 5 of 1937 of the Sub-Divi- 
sional Magistrate of Pyinmana Daw Yon 
stated : 

“I do not know that the criminal case I brought. 
against him (U Min Sin) before the Sub-Divisional 
Magistrate was classified as false because I have 


not referred to my agent, Maung Tun, on the matter 
as yet.” 


The criminal case referred toin this pase 
sage could not but have been Criminal 
Regular No. 61 of 1937, for there was no 
question of any classification as false so far 
as Oriminal Regular No. 62 of 1937 is con- 
cerned. I am satisfied that the finding of the 
learned District Judge that the prosecution 
was launched by Maung Tun on behalf of 
Daw Yon and at her instance is fully war- 
ranted by the evidence and circumstances. 
of the case. The learned Advocate for the 
appellant has brought to our notice the fact 
that Daw Yon’s interest was ail along for 
the upholding of the award and therefore 
Daw Yon was not likely to assart facta by 
which its validity might be questioned. But 
this circumstance does not seem to be of 
any material assistance whatever, because: 
at that time Daw Yon had already got 
whatever she was entitled to get in the 
estate of her deceased husband, and she 
got that upon the basis of the compromise 
in the suit for partition and not directly 
under the award. 

Equally overwhelming are the circum: 
stances showing the absence of reasonable 
and probable cause for the prosecution in 
Criminal Regular No. 61 of 1937. Befora 
November 20, 1935, plaintiff had notified 
to the heirs, including the defendant, that 
the award was ready for delivery and would 
be delivered on the 20th, and on the 20th. 
it was actually delivered. These facts were 
sufficient to show that the award had been 
drawn up before November 20,1935. In 
her petition in Civil Regalar No, 9 of 1935, 
which is an application for the filing of the: 
award, the defendant stated unequivocally: 
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that in exercise of the authority given to 
him under the will and the two deeds of 
reference U Mim Sin had made an award 
on November 12, 1935 and that that 
- award was made known to all the parties 
- concerned on November 20, 1935. This 
statement of hers clearly shows that ihe 
defendant knew allalong that the award 
-was not written either on November 26, 
or subsequently but that it was written on 
the date on which it purported to be. Knowe 


ing quite well that the award was written - 


on the 12th and was delivered on the 20th 
the fact that the date of the purchase of 
- thé stamp-papers was November 26, 1935 
- could not have given defendant any ground 
for believing that it was written only cn the 
26th and was antedated November. 12, 
1935. Upon this point the learned Advo- 
cate for the appellant urges that the prc- 
secution was launched by Maung Tun after 
receiving advice from the lawyer Mr. Mitra. 
Maung Tun’s evidence on this point is to the 
effect-that he consulted the lawyer whether 
or not the case was good before he filed it 
and that the lawyer said that the case was 
cod, ` ` 
$ Another point which the learned Advo- 
cate for the appellant places before us for 
consideration is the wording of para. 3 of 
the complaint fled in the case wherein it 
is stated to the effect that the award was 
alleged to have been written and signed on 
November 12, 1935 but the stamp-paper 
was purchased only onthe November 26, 
1925, and that in those circumstances the 
award could not have been written and 
signed on November 12, 1935. It is cone 
tended that this statement is merely a 
simple statement of facts as appearing on 
the documents themselves, and that as re- 
gards the statement that the award could 
not have been written and signed on Novem- 
ber 12, 1935 it was a mere statement of 
the complainant's own inferences drawn 
from those circumstances. Maung Tun was 
not cross-examined on behalf of the defen» 
dant as to whether the facts he laid before 
Mr. Mitra were true or not and consisted of 
all the relevant circumstances which would 
have enabled the lawyer to take a correct 
view of those facts. But whatever might 
have been the case, even if the defendant 
was advised through Maung Tun that upon 
thefacts stated in para. 3 of the complaint 
a reasonable conclusion to be drawn was 
that theaward could not have been written 
and signed on November 12, 1935, yet, 
so far as the complainant is concerned, she 
must be deemed to have been well appraised 
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of thefact that that conclusion was errone- 
ous, because she knew quite well befoge the 
matter was ever placed before the lawyer 
that the award was written and signed on 
November 12, as she alleged in her peti- 
tion for the filing of theaward: therefore 


-the charge that the award could not have 


been written and signed on November 12, 
must have been known to Daw Yon to be 
absolutely contrary to the facts within her 
own knowledge, In such circumstances it 
cannot be doubted that so far as she was 
concerned she knew that that allegation 
was false and that there was no reasonable 
or probable cause for the prosecution, 
When a prosecutor launches a prosecution 
based upon a statement which he 
knows to be untrue, and for which there is 
no reasonable-and probable cause, that 
very circumstance would raise the infer- 
ence that there was malice in his institut- 
ing the prosecution. In this case, however, 
there ere cther circumstances which show 
that at the time that the complaint was 
made the defendant was on very unfriendly 
terms with the plaintiff and was making 
use of all available opportunities for bring- 
ing the plaintiff into a Criminal Court. 
That the charges of tresspass did not mate- 
vialize except in one of the cases and as 
against only one of the other persons accused 
and that the prosecution in Criminal Regular 
No. 62 of 1937 had tobe withdrawn are 
circumstances which go to show that the 
prosecution launched in Oriminal-Regular 
No. 81 of 1937 based upon allegations of 
facts which were known to her to be untrtie 
was malicious. In the Privy Council case 
in Albert Bonnan v. Imperial Tobacco Co. 


of India Ltd., (1), at p. 223 their Lordships | 


observed : 

“Their Lordships have no doubt that it was in 
reliance upon the expert advice so received from 
London that the proceedings were instituted, and that 
though, asthe event proved, that advice was wrong 
it would be impossible rightly to hold that the 
respondents in acting upon it had no reasonable or 
provable cause for the course they took.” 


The case was one in whica there was 
no dispute as to the truth of the facts 
placed before the lawyer by the litigant, 
and it was upon those facts that the con- 
clusion of the lawyer was arrived at as to 
their legal effect, and not like in this case, 
where it is not knowns whether or not there 
had been an honest disclosure of all the 
facts either by Daw Yon or by her agent 
Maung Tun, and where a bona fide belief 


(1) AI R 1929 P C 222 (223); 119 Ind. Cas, 609; 33 
O W N 1034; Ind, Rul, (1929) P O 313;57 M LJ 558; 
30 L W 488; (1929) A L J 1070500 L J 351; 31 
Bom L R 1388 (P ©). 
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in the lawyer's advice, even if the lawyer 
stated that acharge could be maintained, 
could*not have existed in the mind of Daw 
You. ‘Only if Daw Yon, defendant, had 
all the facts of the case laid fairly before 
the lawyer &nd acted bona fide upon the 
opinion of that lawyer in having the pros 
secution in Oriminal Regular No. 61 of 1937 
launched against the plaintiff would she 
not be liable to the action for damages in 
this case. Thisis in accordance with the 
principles enunciated by Bayley, J.» in 
Ravenga v. Mackintosh (2), which has been 
followed in W. H. Nurse v. Rustomji 
Dorabji (3). But where the prosecutor 
has as in this case launched the pro- 
secution upon certain facts which he 
or she knew or must have known to be 
untrue, or upon the conclusion drawn by 
the lawyer which he or she could not believe 
to be correct, the prosecutor is not entitled 
to take shelter under the lawyer's advice 
in a suit for damages for malicious prose- 
cution against him. 

The only other point that remains is the 
quantum of damages. The amount claimed 
as solatium was Rs. 30,000, but the learned 
District Judge, having duly taken into 
consideration the social and pecuniary 
status of the plaintiff and the amount of 
worry and anxiety to which he would have 
been exposed by the prosecution, assessed 
the damages at Rs. 3,000. We have no 
reason to think that itis not a fair assesse 
ment. Tne plaintiff is a man of consider 
able substance who should ordinarily be 
of a good social status in his community 
and there is nothing to show that he has 
conducted himself in such a way as not 
to be regarded by the members of his 
community otherwise than as a respectable 
man. As regards his pecuniary status he 
asserts that he paid Rs. 6,000 as income-tax, 
which shows that his income must be 
considerable. There is nothing to show 
that these allegations are not substantially 
true. In these circumstances, we have no 
reason to think that the sum of Rs, 3,000 
for general damages is too high. As 
regards the special damages, the learned 
District Judge has awarded Rs, 750 only, 
and his calculation was arrived at .on the 
amount of travelling expenses which the 
plaintiff would havé incurred or did incur 
in having to travel in connection with the 
prosecution, the amount of translation fees 


(2) (182) 2B & 0693;2L J K B137; 1 O & P 264; 
4 Dowl & Ry 187; 26 R R 521; 107 E R S41. , 

(3) 48 M L J 353; 77 Ind. Cas. 787; AIR 1924 Mad 
565; 19 L W 397; (1924) M W N 382. 
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which he spent in getting certain trans- 
lations mada and also the amount paid to 
various lawyers whom the plaintif engaged 
in his defence ia the criminal trial. In 
estimating the amount of fees, paid or 
payable to the lawyers engaged for the 
defence the learned District Judge halved 
the actual amount of fees which were found 
to have been paid to the lawyers other than 
to Sir Oscar deGlanville who, according 
to the plaintiff, was engaged to argue the 
case on his behalf on November 27, 1937. 
As regards the fees paid to Sir Oscar de- 
Glanville, for which there is a receipt for 
Rs, 750, the learned District Judge's reason 
for disallowing it is that in the diary of 
the case in Criminal Regular No. 61 of 
1937 Sir Oscar deGlauville’s name does not 
appear as Counsel appearing for the de- 
fence on November 27, 1937, In the cross- 
objection of the plaintiff-respondent it was 
urged that the amounts in raspect of various 
items should be increased. 

The learned Advocate for the plaintiff- 
respondent now only presses for the inclu 
sion of the fees paid to Sir Oscar deGlanville. 
We do not share in the conclusion of the 
learned District Judge that Sir Oscar de- 
Glanville did not appear on November 27, 
1937. The recsipts granted by him atthe 
time when he received his fees for that day 
show that he was engaged to appear in that 
Court on November 27, and the plaintiff- 
respondent asserted (and there is no denial 
of it) that Sir Oscar deGlanville did appear 
and argue the case on his behalf on Noveme 
ber 27,1937. These points, to our mind, 
are quite sufficient to prove that Sir Oscar 
deGlanville did appear and argue the case 
on November 27, 1937, although his name 
is not specifically mentioned as the learned 
Advocate who argued the case on that day, 
The entry in the diary of the case does 
not mention any name of the Advocate wao 
argued the case : the note simply states 
that the arguments were heard oa that day. 
However, Sir Oscar deGlanville, wh) tee 
ceived a fee of Rs, 750 for his appearance 
in the Sub-Divisional Magistrate's Oourt on 
that day, must be presumed to have receive 
ed the fees for the two cases and not for 
Oriminal Regular No. 61 only and, tharə« 
fore we propose to allow a sum of Rs, 375io 
respect of this item of the claim. Another 
ground of cross-objectioa is that the schedule 
of costs drawn up in ths decreais notin 
accordance with the directions given in that 
respect in the judgment, and we find tnat 
it is so. Whereas the judgment directed 
costs to be given on Rs, 3,750, the decree 
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gare only proportionate costs, i.e. on the 
difference between the amount granted 
and tke amount claimed in the plaint; the 
result is that tke plaintiff only got about 
Rs, 400 ccsts instead of getting over Rs. 700, 
In the result the appeal fails and is dis- 
misted and there will be a decree in favour 


of the plaintiff-respondent for Rs. 4,125 with - 


costs on that amount in both Courts. 
B. Appeal dismissed, 


OUDH CHIEF COURT 
Second Civil Appeal No. 105 of 1937 
August 9, 1940 
Zta-UL Hasan AND YORKE, JJ. 
PARTAB BAHADUR AND oTares— 
PLAINTIFES— APPELLANTS 


versus 
RANA UMA NATH BUX SINGH AND 
ANOTHER— DEFENDANTS— RESPONDENTS. 

Oudh Rent Act (XXII of 1886), sa. 3 (10), 20— 
Muafider, whether tenant—S. 20, if applies to him— 
Muafi holding—Principles of Hindu joint family 
property, tf apply-~Muatfidar, whether can relinquish 
when member of joint family. , 

A muafidar is a tenant within the meaning of 
s. (10) of the Oudh Rent Act. The question whe- 
ther he actually does or does not pay rent is not 
conclusive and the term“ liable to pay rent” in 
s, 3 (10) includes persons whodo not at present pay 
rent but may be liable to pay rent if and when it 
js assessed upon them. It follows that muajidars 
being tenants within the meaning of s. 3 (10) of the 
Act the provisions of the Act contained in s, 20 
relating to relinquishment were applicable to them, 
47 Ind, Cas. 424 (8), referred to. |p. 836, col. 1.] 

The principles of tenancy land are applicable to a 
muafi holding and the principles of Hindu joint 
family property are not applicable to sucha holding. 
Hence under s. 20, Oudh Rent Acta muafidar is 
entitled to relinquish his holding even if he is a 
member of joint Hindu family. Binda Prasad v, 
Rajendra Prasad(1), Sarabjit Singh v. Mohan Singh 
(2) and 5. D. No. 5 of 1925, relied on. [p. 837, col, 1] 


S. 0, A. against the order of the Oivil 
Judge, Rae Bareli, dated November 12, 1936, 


Mr, S. N. Srivastava, for the Appellants. 
Meesrs. M. Wasim and L, S, Misra, for 
Respondent No, 1. 


Judgment.—This is a plaintiff's second 
appeal from the decree of the Civil Judge 
of Rae Bareli dismissing the plaintiffs’ ap- 
peal with costs. 

The present appeal arises out of the follow- 
ing facts. 

On June 10,2881, a grant of 101 plots 
of land measuring 123 bighas odd in village 
Ambara. Pachchum in the Rae Bareli Dise 
trict ‘was executed by Rana Sir Shankar 
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Bakhsh Singh, taluqdar of Khajurgaon in 
favour cf one Bhairon Prasad, a Pragwal of 
Allahabad. A short pedigree of Bh&iro 
Prasad’s family will be useful. ° i 


BHAIRON PRASAD . 
Masuria Din 
Gauri Shankar (defendant- 
respondent No. 2) 


Gobina Ganesh Prasad 
(plaintiff No. 3.) 


| 
Partab Bahadur 
(plaintiff No. 1.) 


By this deed the plots were given to 

Bhairon Prasad rent-free with a right of 
inheritance but no right of transfer. The 
present plaintiffs sued to recover these plots 
from the pcssession of the defendant No. 1 
Rana Uma Nath Bakhsh Singh on the al- 
legation that the plots on the death of 
Bhairon Prasad became the property of his 
son Masuria Din, and on his death the pros 
perty of their own father Gauri Shanker, 
It was alleged that they were now joint 
family property of Gauri Shanker and his 
sons the plaintiff. It was further pleaded 
that in 1980 when the plaintiffs were all 
of them minors, considerably younger even 
than atthe date of the present suit, they 
had separated from their father. 
The separation had been carried out by 
means of an agreement to refer the alleged 
dispute between them and their father to 
arbitration dated September 15, 19:0, which 
was followed by an award of the arbitrator 
dated only 10 days later, that is Septem- 
ber 25,1930. From that date it was cone 
tended that the present plaintiffs separated 
from their father. The cause of action for 
the present suit was stated to be the re- 
linquishment of the whole of these plots by 
Gauri Shankar in favour of the defendant 
No. 1 dated February 24, 1935, Hence the 
present suit was instituted on August 31, 
of the same year. It may be noted here 
that this relinquishment by Gauri Shankar 
was for a consideration of Rs. 1,100, the 
money being said to be required for the 
payment of Gauri Shankar's debt and also 
for carrying out the marriage of one of 
his sons, 


The learned Munsif- who tried the suit 
framed five issues: 

“1, What rights were gifted under Ex. 29 to 
Bhairon Prasad in the property in suit ? 

2. Did the property in suit constitute the joint 
family property of Gauri Shankar and his sons the 
plaintiffs? . 

3 (a). Did there take place any partition in 1930 
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ik the plaintifs and defendant No. 2 as al- 
ege 

A (b Was it fictitious and collusive? If so, its 
ofiect? e 

4 (a) Is Ex, A-1 (the relinquishment deed) fictitious 
and invalid as alleged by the plaintiffs? 

(b) Is the ‘deed of relinquishment Ex. A-l for 
legal necessity and antecedent debt? 

(e) Is it binding upon the plaintiffs even after 
the partition is proved as alleged ? 

5 Is the defendant No. 1 protected under s. 41 of 
the T, P. Act from the plaintifis' assailing Ex, A-1 ?” 

Oa the first issue the learned Munsif 
held that Ex, 29 was to be interpreted as 
creating a muaji in favour of Bhairon 
Prasad, He went on to hold that this grant 
could not be said to have been made to 
the joint family, but it was made to Bhairon 
Prasad in perpetuity and was heritable and 
non-transferable, which only means that 
Bhairon Prasad’s successors could inherit 
the muafi rights created in favour of 
Bhairon Prasad and not that those rights 
were enjoyed jointly by them along with 
the grantee, The learned Munsif refererd 
to two cases of this Court Binda Prasad v. 
Rajendra Prasad (10 O. C., 235) (1) and 
Sarabjit Singh v. Mohan Singh (11 O. O.o 
292) (2) as showing that a relinquishment 
by the father without the consent of his 
sons living jointly with him, cannot be 
questioned by thesone who cannot be deem- 
ed to be co-tenants with him. Hoe noted 
that those cases related to occupancy tene 
ancy but he considered that the principle 
underlying them governed the facts of the 
present case, Issue No. 2 was therefore 
decided against the plaintiffs, On issue 
No, 3 (a) he held that the alleged partition 
was nominal and fictitious, On issue No. 4 
(a) he held that the deed of relinquishment 
was neither fictitious nor invalid. On issue 
No. 4 (b) he held that it was for legal neces" 
bity and on issue No, 4 (c) that there was no 
force in the plea raised in that issue. On 
issue No. 5 he held thats. 41 of the T., P. 
Act had no application. 

On the case going to the lower Appellate 
‘Court the learned Civil Judge agreed with 
the trial Court in holding that the rales of 
survivorship had no application to the muafi 
holding in question, He was inclined to 
fee] doubt about the correctness of this view 
but felt himaelf constrained to accept it in 
view of the case reported in Sarabjit 
Singh v. Mohan Singh 11 O.O. 292, (2) 
rand in consequence of that finding he 
beld that the relinquishment by Gauri 
Shankar along was valid and binding on 
the plaintiffs. Despite the fact that on this 


(1) 10 O 6 235, 
(2) 11 O O 292. 
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finding some of the other issues did not 
really arise, he held on issue No. 3 that the 
partition was not fictitious and that there 
was severance of the status from joint 
tenancy to tenancy in common on Septeme 
ber 15, 1930. Incidentally this finding is 
clearly absurd because the question was 
not of severance of the status of a joint 
tenancy but severance of the status of a 
joint family. On issue No, 4 <b) he held 
that the evidence was quite in sufficient to 
prove legal necessity for the deed of re- 
linguishment. He considered that the con- 
sideration was grossly inadequate and that 
the transfer would not have been binding 
on the plaintiffs, 

In second appeal really there is only one 
question which arises, though learned Coun» 
sel for the respondent has given some at- 
tention to the findings on the questions of 
severance of status and of legal necessity. 
It will be sufficient on these two latter 
points for us to say that their decision is not 
necessary for the decision of the present; 
appeal, and thatifthese points had really 
required decision, we should have had con- 
siderable difficulty in agreeing with the 
learned Civil Judge on the question of the 
genuineness of the alleged partition. 

The case for the appellants which is 
argued before usis that the muaji rights of 
Bhairon Prasad in the bands of Gauri 
Sbankar his grandson were joint family 
property in which the plaintiffs became coe 
Parceners and co-sharers by birth. It is 
contended on the one hand that even if 
there was no partition, none the less Gauri 
Shankar as only one member of the cos 
parcenery body, even if he was the manager, 
was not competent to relinquish the pro- 
perty. Alternatively it is contended that 
accepting the finding of the learned Oivil 
Judge that the family ceased in 1930 to be 
a joint family, the members of the family, 
having previously been joint tenants of this 
holding, thereupon became co-tenants and 
accordingly the share of Gauri Shankar 
became one-fourth of the property only and 
the relinquishment by him was ineffective 
as regards the remaining three-fourths. 

The first question obviously is whether 
the incidents of Hindu joint family property 
have any application to the property in suit. 
Learned Counsel for the appellants con» 
tends that as this is not tenancy but muaft 
land, the only means whereby the landlord 
is entitled to get rid of the muafidars is 
by a suit for resumption under Chap. VII-A 
of the Oudh Rent Act. Section 20 of the 
Oudh Rent Act relating to relinquishment, 


836 


he contends, has no application toa muafi- 
dar who, he says, does not fall within the 
definition of “tenant” in s. 3 (10) of the Act, 
We are unable to accept the view that a 
muafidar isnot a tenant within the mean- 
ing of s. 3 (10) of the Act, The scheme of 
the Oudh Rent Act contempltes only three 
classes of persons having an interest in and 
entitled to hold land in the province of 
Ondh, vide the decision of their Lordships 
of the Privy Council in Lal Sripat Singh 
v, Lal Basant Singh (21 O. O., 180 at 
p. 186} (3), These three classes are “pro- 
prietor”, “under-proprietor" and “tenant”, 
A tenant as defined in s, 3 (10) means any 
persons, not being an under-proprietor, who 
is liable to pay rent. In our opinion the 
question whether he actually does or does 
not pay rent is not conclusive and the term 
“liable to pay rent” includes persons who 
do not at present pay rent but may be liable 
to pay rent if and when it is assessed upon 
them, It follows that Bhairon Prasad and 
bis successors being tenants within the 
meaning of s.3 (10) of the Act the provi- 
sions of the Act contained in 8. 20 relating 
to relinquishment were applicable to them, 

Ccming now to the next question as to 

the application of the incidents of a Hindu 
joint family to tenancy land (and indeed 
to the land in question even it had not been 
held to be tenancy land) the Oudh Rent Act 
contains no provision in regard to succes- 
sion to a holding, but just as in tke present 
case the grant was described as heritable 
and not transferable, so also in ss, 48 and 22 
there are clear indications that the Act 
contemplates in every case a successor to a 
tenant who is regarded or may be regarded 
as the representative or representatives of 
the last tenant. It does not contemplate 
succession by survivorship or possession of 
the holding by a joint family with the 
necessary result that any male child born in 
that family would have to be entered in the 
papers as a tenant of the holding. Sec- 
tion 22 relates toa tenant’s right to come 
pensation for improvements and provides 
Oe a tenant having a right of occupancy... ora 
statutory tenant or a person from whom he has 
inherited has made any such improvement on his 
holding as is hereinafter in this chapter mentioned 
and which he is entitledto make neither he nor his 
representative shall be ejected from the holding 
unless and until he or his representatives as the 
case may be, has received compensation for the 
improvements.” . 

(3) 21 O O 180 (186); 47 Ind. Oas. 424; 22 OW N 
965; 8 LW 328; (1918) M W N 638; 50 L J497; 16 
A Ld 817; 5PLW 255; 35M L J595; 280L J 
468; 24 M L T 434; 20 Bom. L R 1101 (P O). 
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Similarly in 98.48 relating to statutory 
tenants itis provided that 

“when a statutory tenant dies, his heir shell be 
entitled to retain occupation of the holding at the 
rent payable by the deceased for a period of five 
years from the date of the tenant's death, and to 
receive compensation under the provésions of this 
Act for improvements, if any, made on the holding 
by his predecessor-in-intereat,” 

Subes. (2) of the same section speaks of 
a Collateral relative as not being entitled 
to be deemed to be an heir of the deceased. 
It isnot disputed that it has always been 
held by the Board of Revenue that tenancy 
in Oudh, as well asin Agra, devolves by 
succession to heirs and cannot be the proper- 
ty of joint family so as to pass by survivor- 
ship in the same manner that zemindari 
property would pass, vide for example the 
remarks in the body of the judgment in 
S. D. No. 5 of 1925 (Mahant Dharam Das vV, 
Mst. Phula Kunwar), 

The same view by inference necessarily 
follows from the decisions of the Judicial 
Commissioner’s Court in Binda Prasad v, 
Rajendra Prasad 10 O. C., 235 (1) and Sara- 
bjit Singh v. Mohan Singh, 11 O. O. 292 (2) 
referred to earlier. In Binda Prasad v. 
Rajendra Prasad 10 O. O. 235 (1) at p. 237* 
the learned Judicial Oommissioner re- 
marked, 

“It is not suggested that the plaintiff and his 
brothers (that is the sons of the recorded tenant) 
had any right to control their father in his dealings 
with the occupancy holding.” 

In Sarabjit Singh v. Mohan Singh, 11 O. 0. 
292 (2) similarly the plaintiffs were. sons in 
a joint Hindu family and it was held by the 
learned Additional Judicial Commissioner 
that ‘Hindu sons living jointly with their 
father” (an occupancy tenant) . 

“are not the co-tenants of his holding. Held further, 
that the relinquishment of his holding made by the 
father, without the consent of his sons is perfectly 
valida, 


If in the case of a tenancy holding the 
incidents of a joint family property do not 
arise and sons by virtue of birth are:not 
entitled to be considered to be co-sharers 
in the holding but can only succeed to the 
holding on the death of their father, it. 
seems tous to make no difference whether 
there has or has not been a partition in the 
family. The partition cannot give the sons 
any right to interfere in anything done 
by their father in connection with that 
holding which they could not have done 
while the status of the joint family suh: 
sisted. 

In our opinion the two Courts below have 
rightly held that the principles of tenancy 
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land are applicable tothe holding in suit 
and that the principles of Hindu joint 
family property are not applicable to the 
helding in suit. For his lifetime Gauri 
Shakar was the tenant ofthe holding and 
was entitled, under the provisions of s, 20 to 
relinquish that holding which in the present 
case he has done for good consideration, 
The plaintiffs’ suit for recovery of the pro- 
perty was rightly dismissed and the lower 
Appellate Oourt rightly dismissed the 
Plaintiffe’ appeal. There is no force what- 
ever in the present appeal which therefore 
fails and is dismissed with costs. 


5, Appeal dismissed. 


BOMBAY HIGH COURT 
Second Appeal No. 589 of 1936 
February 8, 1940 


KANI, J. 
MALEGAON BUDRUK CO-OPERATIVE 
CREDIT SOOIBTY-—Prarntirr— 
: APPRLLANT 


VETSUS 
GANGADHAR NARAYAN CHAVRE AND 
oTagRS—DEFENDANTS—ResPponDENTS 

Bombay Regulation (XIII of 1830), 3.2 (2), 4— 
‘Judge " in 8.2 (2)—Person alleging that District 
Judge had no power to transfer application under 
8. 2(2), must prove it—Jagirdar passing decree re- 
lating to agricultural land—Decree, if can be trans- 
ferred to Oollector—Res judicata—Ezecution— 
Review application to eet aside sale decided against 
plaintiff by Court, competent to decide it—Decision 
48 res judicata and binding on plaintiff. 
` The “Judge” mentioned in s. 2(2), Bom. Regula- 
tion XIII of 1830 is the District Judge. 

Where a person contends that the District Judge 
had no power to order the transfer of an applica- 
tion under s, 2 (2), it is on that person to prove his 
contention. 

Section 4 of the Regulation gives authority to 
the jagirdar to execute his own decrees. That does 
not mean that the sale of land of an agriculturist 
must be done by him and no other person has a 
right to doso., Regulation XIII lays down no spe- 
cial procedure at all. Therefore, the normal rule 
found in the Civil P. O., under which sales of prop- 
erty of agriculturists are required to be transferred 
to the Oollector, applies alsoto the jagirdar’s dec- 
TEES, 

Where the question whether the sale in execution 
was proper or not was directly and substantially in 
issue in the application for review to set aside the 
sale and was decided against the plaintif by the 
Court having jurisdiction to decide it, the decision 
is binding on the plaintiff and question is res judicata 
between the parties. . 


5. A. against the decision of the District 
Judge, Poona, in Appeal No, 314 of 1935. 

Mr. R. A. Jahagirdar, Govt. Pleader, for 
he Appellant. 


Mr. P, V. Kane, for Respondent No. 2. 
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Judgment. —This is a second appeal: 
from the judgment of the District Judge at 
Poona who reversed the decision of the 
lower Court in Civil Suit No. 429 of 1933. 
The relevant facts are these: On November 
13, 1921, an award was made, and to exe- 
cute that award a darkhast was filed in 
1924. In execution, the property in this 
suit was sold by the jagirdar’s Court at 
Malegaon and a sale certificate issued on 
November 10, 1924, On May 27,1925, an 
application was made to the jagirdar’s 
Oourt to set aside this sale. An application 
was then made to the District Judge at 
Poona to transfer the hearing of that appli- 
cation, and it appears from the record that 
affidavits were filed in support of the appli- 
cation. On November 6, 1925 the District 
Judge ordered the application to be trans- 
ferred to the First Class Subordinate Judge 
at Poona. That Subordinate Judge set 
aside the sale on June 19, 1926. The plaine 
tif applied for a review of the order, but 
the same was rejected on the ground that 
there could be no review of an order, made 
on a review. The plaintiff thereafter filed 
this suit in 1932 in the Jagirdar’s Court at 
Malegaon to obtain possession, Under the 
orders of the District Judge the suit was 
transferred to the Second Class Subordinate 
Judge’s Court at Baramati. The defence 
was that there was no sale as the certificate 
of sale was cancelled and the plaintiff was 
therefore not entitled to possession. The 
plaintiff's re-joinder was that the order of 
June 19, 1926, made by the First Class 
Subordinate Judge at Poona ws without 
jurisdiction, and under s. 44, Evi. Act, he 
was entitled to prove it, The trial Court 
held that the order was without jurisdiction 
and granted a decree in favour of the plain- 
tiff. The lower Appellate Court took a con- 
trary view and dismissed the suit as barred 
by the law of res judicata. It is urged be- 
fore me that under Bombay Regulation, XIII 
of 1830 the Jagirdar's Court was invested 
with the jurisdiction to try suits of the 
nature specified therein, and under s. 4 
the jagirdar had authority to execute his 
own decrees. Section 2 deals with persons 
within the Jagirdar’s jurisdiction who have 
to bring disputes before him and runs in 
these terms: 

“First :—All persons residing within the jurisdic- 
tion of a jagirdar must bring their civil disputes 
for adjudication before him, unless where the par- 
ties mutually agree fo the contrary or where one or 
the other is an European or American, or where ons 
being the relation or dependant of the jagirdar, the 


ther objects on that ground. 
Second :—-Suits thus excepted shall be sent up to 
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the Agent or Judge, who will dispose of them either 
by trying them, or by referring them for trial... .. n 

The “Judge” mentioned there is clearly 
the District Judge. The present suit was 
filed in the Malegaon Court but appears to 
have been transferred under the orders of 
the District Judge to the Second Olass Sub- 
ordinate Judge at Baramati, The conten- 
tion that the District Judge had no power 
to order the transfer of the application dated 
May 27, 1925, has to be proved by the appell- 
ant, It is clear that under s. 2 of Bembay 
Regulation, XII of 1830 the District Judge 
will have jurisdiction to transfer disputes to 
another Court under the circumstances 
mentioned in s. 2 (2). The appellant has not 
shown that the circumstances mentioned in 
that sub-section did not exist. The affidavits 
filed in support of the application for trans- 
fer are not here. In the absence of proof, 
I am unable to consider that the District 
Judge had no jurisdiction to transfer the 
application to the First Class Subordinate 
Judge of Poona 


The line of reasoning adopted by the trial 
Court is based on an erroneous construction 
of s.4 of the said Regulation. Section 4 
gives authority to the jagidar to execute 
his own decrees. That doesnot mean that 
the sale of land of an agriculturist must be 
done by Lim and no other person has aright 
todo so. The Civil P. O of 1859 and 1882, 
in terms, applied to proceedings before the 
jagirdar under this Regulation. In the 
Civil P. O. of 1908, the express affirmative 
provision is not incorporated, but the nega- 
tive wording of s.4 of the Code shows that 
the provisions of the Civil P. ©. apply, un- 
lees there is found in the Regulation special 
precedure laid down on a particular point. 
Regulation XIII lays down no special procee 
dure at all. Therefore, the normal rule found 
in the Oivil P, O., under which sales of pro- 
perty of agriculturists are required to be 
traneferred to the Collector, applies also to 
the jagirdar's decrees. I therefore agree with 
the conclusion of the lower Appellate Court 
that the order of the District Judge to transge 
fer the application for review was not with- 
out jurisdiction, and if so, the decision setting 
aside the sale is binding on the plaintiff, He 
cannot 'in a substantive suit reagitate the 
Validity of the order which is made with 
jurisdiction, It was argued that there is no 
res judicata on a point of law. In my opinion 
that contention, is unsound in this: case. 
The question whether the sale was proper 
or not was directly and substantially in 
issue in the application for review toset 
aside the sale and was decided against the 
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plaintif. If that Court is found to have 
jurisdiction to decide it, the decision is 
binding on the plaintiff, and the questign is 
res judicata as between the parties The 
appeal fails and is dismissed with costs. 


D. Appeal dismissed. 
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NAGPUR HIGH COURT 
Criminal Revisicn No. 486 of 1939 
January 30, 1940 
GRURR, J. 

EMPEROR -—Prosg0UTOR 
versus 
MEHTAR AND OTHERS— ACOUBED 

Child Marriage Restraint Act (XIX of 1929), s. 10 
—Non-compliance with procedure under — Court of 
competent jurisdiction taking cognizance of offence 
and deciding case —No injustice occasioned — Defect, 
sf curable under s. 537, Criminal Procedure Code (Act 
V of 1898)—Criterion for application of s. 587—Qase 
can be sent back in rzviaion for correction of illegality 
only before it is t: ied, 

A breach of a provision, even though mandatory, 
cannot be said to be an illegelity necessarily vitiat- 
ing the proceedings. If the judgment has been 
passed by a Court of competent jurisdiction the sole 
criterion in every case is whether there has been a 
failure of justice. The test to be applied is to as- 
certain whether the accused had a fair trial in spite 
ofthe transgression of the prescribed rule of pro- 
cedure, ; 

It is proper in revision to send a case back for 
correction of an illegality such as an omission to 
hold preliminary enquiry provided under s. 10, 
Child Marriage Restraint Actin a case under that 
Act, when that can be done before the case is tried, 
but after judgment has been delivered the position 
is different. It would be harrassing then to remand 
the case and start proceedings with a preliminary 
enquiry allover again. Where a Court of competent 
jurisdiction had taken cognizance of the offence and 
decided the case without any objection being raised 
the mere omission to comply with s. 10, Ohild 
Marriage Restraint Act, it is an irregularity of 
procedure only although it is non-compliance with 
& mandatory provision of law and when it has not 
occasioned any failure of justice it is curable under 
s. 537, Criminal P. O. The High Court will not in 
such a case interfere under s. 439, Criminal P. O. 

Dictum in 1¢3 Ind. Oas, 581 (2), held inaccurate. 

[Osse-law referred to.j 


Or, Rev. Ref. for revision of the order of 
the Court of the Sub-Divisional Magistrate, 
Town Bilaspur, dated August 14, 1939. 


Mr, W. C. Dutt, for-Crown. 
Mr. C. P. Pandit, for the Accused, 


Order.—The Additional Sessions Judge, 
Bilaspur, reports this case in which there 
was an omission to comply with s. 10 of the 
Ohild Marriage Restraint Act, which lays 
down that the Court taking cognizance of 
an offence under this Act shall, unless it 
dismisses the complaint. under s. 203, 
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Criminal P, O. either itself make an enquiry 
under s. 202 of that Code or direct a 
Magistrate of the First Olass Subordinate 
tp ittp make suchenquiry. This case was 
tried out without the question of prelimin- 
ary enquiry being raised at all, and three 
accused have been findsums ranging 
from Rs. 13 to Rs. 22. In the reference 
reliance is placed on Gajai v. Bhagwan 
Das (1), and itis submitted that this omise 
sion is an illegality which vitiates the 
whole proceedings. In that case it was 
held that the District Magistrate had deli- 
berately disregarded the provisions of the 
law, and that such a case of disregard of 
a mandatory provision of the Criminal P. O. 
could not be cured by s. &37, Criminal P. O. 
There was a further irregularity in that 
case in failing to give reasons for waiving 
security and the District Magistrate wrote 
two judgments on different dates in the 
same Case. The present case is distinguish- 
able in that only this one irregularity is 
alleged, and there is nothing to show that 
the omission was deliberate. In support of 
the reference reliance is placed also on 
In re Jaggu Naidu (2). The Judge there 
said that a preliminary enquiry is abgor 
lutely necessary before a Court can take 
cognizance of an offence under the Act. 
The issue of process was therefore set aside, 


and the case was remanded for the holding ` 


ofa preliminary enquiry. Mangalv. Kalu 


(3) was a similar case in which before - 


proceedings with the trial the Magistrate 
himself noticed that he had not complied 
with the provisions of s. 10. He therefore 
made the reference, and the case was 
remitted for a preliminary enquiry. In 
Emperor v. Chand Mal (4) we have also a 
similar case which had not proceeded to 
judgment. I am also referred to Kaluram 
Daga v.Emperor (5). That case, however 
dealt with s. 11 (1) of the Act, and the 
material irregularity was held tobe fatal 
seeing that the right of the accused to get 
compensation was not kept in view, that is, 
the accused was prejudiced. That case, 
therefore, is not helpful, 

(1) 20 N Ld 115. 

(2) A I R1939 Mad. 530; 163 Ind. Oas. 581; 49 L 
W 552; (1939) MW N 411; (19391 M LJ 900;12 RM 
343 (1); 40 Or. LJ 818 (1). 

(3) 12 L 383; 130 Ind. Oas. 783 (2); A IR 1931 Lah. 
56 (1); 31 P L R 945; Inde Ral. (1931) Lah. 351; 32 Or. 
LJ 616; (1931) Cr. Oas. 120 (1). 

(4) 15 L 63;151 Ind, Cas. 830 (1); A I R 1934 Lah. 
ae rer L R 8; (1934) Cr. Oas. 233; 7 R L 209; 35 Or. 


(5) A IR 1933 Cal. 433; 143 Ind. Cas, 279; Ind. Rul, 
(1983) Oal, 893; 34 Or, L J 554; 37 C W N 626; (1933) 
Or, Oas. 705 1). 
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Following the Privy Oouncil case of 
Subramania Ayyar v. King-Hmperor (6) it 
used to be assumed that s. 537, Crininal 
P. O, cannot be applied to a non-compliance 
with a mandatory provision of law. The 
section itself makes no distinction between 
illegality and irregularity, and it is now 
clear from the later Privy Council case of 
Abdul Rahman v. Emperor (7) which dise 
tinguishes Subrahmania Ayyar’s case (6) 
that the breach of a provision, even though 
mandatory, cannot be said to be an illegali- 
ty necessarily vitiating the proceedings. 
If the judgment has been passed by a Court 
of competent jurisdiction the sole criterion 
in every case is whether there has been a 
failure of justice. This was recognized 
in Kapoor Chand v. Suraj Prasad (8), In 
re K. Ramaraja Te an (9), Emperor v. Nja 
Po Min (10), Gangadhar Pradhan v. Emperor 
(11) Emperor v. Erman Ali (12) and Lahant 
v. Khushal (13). In Emperor v. Erman Alt 
(12) the opinion of Page, J. at pp. 1242 to 
1247* is very weighty. In Nayeb Shahana 
v, Emperor (14) it was pointed out that 
the test to be applied is to ascertain 
whether the accused had a fair trial in 
spite of the transgression of the prescribed, 
rule of procedure. In Seva Subramonian 
v. Emperor (15) it was also stated that 
evenif there is an illegality the High 
Court in revision will not interfere 
except incase of failure of justice. Now 

(6) 25 M61; 28 I A 257; 3 Bom. L R 540; 50 WN 
866; 11M L J 233; 2 Weir 271 (PO), 

(7) 5 R 53; 100 Ind. Oas. 227; AIR 1927 P O 44; 
31 OWN 271; 235A L J 117 (1927) MW N 103; 38 
MLT64 8P L T 155; 4 O WN 233; 23 Or. LJ 
259; 6 Bur. L J 65; 52M L J 585; 29 Bom. L R 813; 45 
O L J 441 (P 0). 

(8) 55 A 301; 142 Ind, Oas. 537; (1933) A L J 188; 
Ind. Rul, (1933) All, 125:34 Or. L J414; L R14 A 48 
Or; A IR 1933 All, 264; (1933) Or. Oas. 434 


FB) 

(9) 53 M 937; 127 Ind, Cas, 654; (1930) M W N 377; 
A IR 1930 Mad. 857; Ind. Rul. (1930) Mad. 1038; (1930) 
Or. Oas. 1033; 32 L W 891; 32 Or. L J 30;59M LS 


945, 

(10) 10 R 511; 141 Ind. Cas.89; A I R 1932 Rang 
190; (1932) Or. Oas. 932; Ind. Rul. (1933) Rang. 14; 34 
Cr, LJ 121 (F B). 

(11) 430 173; 33 Ind. Oas, 626; 20 O W N 63; 17 Or. L 
J 146; A I R 1916 Oal, 867, 

(12) 57 O 1228; 123 Ind. Oas, 664; 34 O W N 298; A 
I R 1930 Oal. 212; Ind. Rul, (1930) Oal. 360; 31 Or. L 
J536; 51 O L J 171; (1930) Or. Oas. 212 (F B). . 

(13`28N L R 163 (168): 140 Ind. Cas. 113; AIR 
1932 Nag. 127; (1932) Or. Cag. 678; Ind. Rul. (1932) 
Nag 134; 33 Or. L J 938. 

(14) 610 399; 152 Ind. Oas. 44; A I R1934 Oal, 
636; 38 O W N 659; (1934) Or. Oas, 929; 85 Or. L J 
1479; 7 R O 225 (9). 

(15) A I R 1931 Rang. 161; 133 Ind, Ces. 489; Ind, 
Rul. (1931) Rang, 265; 32 Or, L J 1068; (1931) Or. Oas. 


* Pages of 57 O.~-{Hd.] 
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in the case before me, it is not really con- 
tended that there hae been any failure of 
justice, It isonly feebly pressed that if a 
preliminary enquiry had been held the com- 
plaint might have been dismissed. The 
presumption, however, is to the contrary, 
that asthe complete trial has upheld the 
complaint, a preliminary enquiry would 
have done the same. In Hariha Tiwari 
v. Etwari Gope (16) the case, as here was 
tried out, and the accused, as here, made 
no objection to the trial. It was held in 
revision that when the result had gone 
against him he could not benefit by an 
objection based on non-compliance with 
e. 10, which is entirely technical in its 
nature. The Judge pointed out that nothing 
more could be established at a preliminary 
enquiry than that there was a prima 
facie case against the accused whereas the 
trial has established that there was not 
only a prima facie case but that there was 
a substantive case against the accused. 

I have no doubt that it is proper in 
revision to send a case back for correction 
of such an illegality when that can be 
done before the case is tried, but after 
judgment has been delivered the position 
is different. It would ‘be harrassing then 
toremand the case and start proceedings 
with a preliminary enquiry all over again. 
On the other band, shculd the conviction 
be set aside in a case in which the com- 
plaint has been fully proved? I am 
clear that this omission in the proceedings 
before the trial has not occasioned a failure 
of justice. Section 637, Criminal P. O. 
itself lays down that it must be found that 
a failure of justice has in fact occurred and 
that it is relevant for the Court to consider 
whether the objection could or should 
have been raised at an earlier stage in 
the proceedings. That could have been 
done here. I am therefore reduced to this 
position that I must apply s. 537 Criminal 
P. O. unless the effect of the omission is 
that the judgment was not passed by a 
Court of competent jurisdiction. That 
seems to have been the view taken in In re 
Jaggu Naidu (2), above referred to where 
Pandurang Row, J. said that a preliminary 
enquiry: was absolutely necessary before the 
Court can take cognizance of an offence 
under the Act, 

The learned Advocate-General disputes 
this and urges that s. 537 applies in full 
force. He concedes that where preliminary 


(16) A I R 1939 Pat. 525; 184 Ind. Oas. 230; 20P 
ait 495; 6 BR 24; 40 Cr, L J 887 (1); 12 R P 
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sanction to a prosecution is necessary it 
may be said that a Court cannot take 
cognizance before sanction has been ob- 
tained. Thus too I note that s. 9 of the 
Ohild Marrige Restraint Act states “no Court 
shall take cognizance...after the expiry of 
one year from the date on which the offence 
is alleged to have been committed” where 
ass. 10 of the same Act speaks of “The 
Court taking cognizance...” It would thus 
appear that at the stage when the prelimi- 
nary enquiry should have been made the 
Court had already legally taken cognizance 
of the offence; it had already registered the 
case and examined the complainant as 
required by s. 200, Criminal P O. It there- 
fore had seisin of the case and was compe» 
tent to try it, and the failure to comply 
with s. 10, although it was an irregularity 
being a non-compliance with a mandatory 
provision of law, wasfone of procedure only, 
It was one in the exercise of jurisdiction 
and could not destroy the competent juris- 
diction which the Court already had. With 
due respect I hold that the dictum in In 
re Jaggu Naidu (2), (supra) is inaccurate. 
I should add that strictly speaking the 
irregularity is not in the mode of trial 
either, because although the Court had 
taken cognizance of the case the trial did 
not begin until the accused appeared in 
Court, 

I therefore find that I am justified in 
applying s. 537, Oriminal P. O. to this case. 
It is for this Court in its discretion to 
exercise its powers of revision under s. 439, 
Oriminal P. ©. and it will do so only to correct 
miscarriage of justice. There is none ap- 
parent here. The reference is therefore not 
accepted. 


B. Reference rejected, 





PATNA HIGH COURT 
Appeal from Appellate Decree No. 589 
of 1937 
September 4, 1940 
Fazl ALI AND Merepira, JJ. 
JAGANNATH KISHORE LAL SINGH 
DEO— PLIANTAFE— APEELLANT 


VETSUS 
BIPAN MAHATO AND OTHERS-— DBFENDANTS 


— RESPONDENTS 

Limitation Act (IX of 1908), Art, 181—Landlord 
and tenant— Suit for assessment of rent-Open 
assertion of hostile title by tenant to retuin land 
rent free inthe presence of landlord—No attempt 
by landlord to realize rent under 12 years after— 
Suit held barred—Demand is not necessary for appli- 
cability of Art. 131, i 
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In the presence of the landlord and before the 
Attestation Officer the tenants asserted their right 
to hold land rent free as far back as January 1921. 
No suét for rent was filed until April 7, 1984, that 
ig morgthan 12 years after the clear assertion of 
the rights by the tenants in the landlord’s presence: 

Held, that the suit was barred by Art, 131, of the 
Lim. Act. 18 Ind. Cas, 518 (1), followed. 71 Ind. 
Oas. 984 (2), distinguished. 

Before limitation begins torun under Art, 131, no 
demand is necessary, 60 Ind. Oas. 892 (3), relied on. 


A. from a decision of the District Judge 
of Manbhum, dated March 30, 1937. 

Messrs, S. M. Mullick and R. S. Chatterji, 
for the Appellant. 

Messrs. B. C. De, L, K. Choudhury and 
U. N. Banerjee, for the Respondents, 


Meredith, J—This is an appeal by the 
plaintiff from a decision of the learn- 
ed Dietrict Judge, of Manbhum, dated 
March 30, 1937, confirming a decision of 
the learned Subordinate Judge at Purulia, 
dated February, 29 1936, 

The suit was for declaration of the 
plaintiff's right of assessment of rent in 
respect of cartain lands. There was an 
alternative prayer for recovery of khas 
possession, but that was abandoned even 
before the Court of firat instance, The only 
point for determination in the case was 
whether the defendants were entitled to 
hold the lands rent-free in perpetuity. The 
subject-matter of the suit consisted of four 
tanks and the lands adjacent to them, the 
total area involved being 103.16 acres, 
equivalent to 312 bighas and odd. The 
tanks in question are known as Burabandh, 
Baburambandh, Banbandh and Sitaram- 
bandh. In regard to two of these, viz, 
Baburambandh and Burabandh, the defen- 
dants where able to produce sanads Exs. A 
and Al, dated 1211 and 1221 Fasli, res- 
pectively, that is to say, 1804 and 1814 A, 
D. In the case of the other two there 
were no pattas available, and the defen‘ 
dants relied on the theory -of lcst grant. 

There were disputes between the parties 
atthe time of the survey and settlement, 
the plaintiff as landlord claiming that the 
lands should be recorded as liable to rent 
(kabil lagan) and the defendants claiming 
that these were jalsasan lands and rent- 
free (niskar). On this point there was a 
decision of the Attestation Officer after 
contest. This decision, Ex. A, is dated Janu- 
ary 28, 1921, and in it the Attestation Officer 
held that all the lands which form the 
subject-matter of this suit were held by 
the defendents in jalsasan right. When, 
however, the Record of Rights was finally 
published on the April 11, 1922, three of 
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the bandhs and the lands appertaining to 
them were recorded as jalsasan and the 
fourth, Baburambandh, was recorded as 
jamai. This entry of jamai seems to have 
been a clerical error as Baburambandh wa 
one of those for which the defendants held a 
patta showing their right as jalsasan, and 
the Attestation Officer had come to the 
same conclusion with regard to all four 
bandks. In the case of all four the entry 
with regard to rent was not niskar, the word 
usually used in Ohota Nagpur to designate 
rent-free title, but khajnanehi that is to 
say, merely that no rent was being paid or 
“without rent”. í 


The meaning of the word jalsasan is ex- 
plained in the “Guide and Glossary to the 
Survey and Settlement Opsrations in the 
Chota Nagpur Division” as follows: 

“Jalsasan ... A kind of tenancy for recla- 
mation of waste land into rice fields with the 
essential condition that the tenant is to construct a 
tank or reservior from which the lands to be brought 
under cultivation or other lands already cultivated 
can be irrigated. Usually the land on which the 
tank or reservior is constructed and a few bighas of 
rice land immediately below it are given either 
rent-free of on a small quit rent, The remaining 
area brought under cultivation ia assessed to rent as 
in the case of a nayabadi tenancy”. 


The Court of first instance held that 
the entry in the final Record of Rights 
must be constraed in the light of the 
decision of the Attestation Officer upon the 
dispute before him. He therefore held 
that the Record of Rights showed the lands 
as rent-free and the presumption of correct- 
ness of that record had not been rebutted. 
He came to a further express finding that 
the claim was, in any case, barred by 
limitation. The learned District Judge, 
while holding that the suit had been rightly 
dismisssd, based his decision upon some- 
what different grounds. He thought that 
the entry in the finally published Record 
of Rights was, to some extent, ambiguous 
and might not carry the presumption that 
the lands were held rent-free in perpetuity. 
He went back to the patias in the case of 
two of the bandhs and their lands and 
held that it was clearly established by these 
pattas that the lands were jalsasgn, and 
-as there was no quit rent fixed in ‘the 
pattas, that meant that they were rent-free. 
In the case of the other two bandhs he 
thought there was a presumption of lost 
rent-free grant, and noted the significance 
of the fact thatin the case-of these lands 
also there were tanks and the lands were 
irrigated from them. He did not expressly 
deal with the point of limitation, 
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For the appellant it is argued that the 
extent of these lands is much greater than 
the landlord could have intended to have 
been held rent-free in perpetuity in jalsasan 
grant, and reliance is placed on the defini- 
tion of jalsasan which, as I have indicat: 
ed, says that only a few bighas are usually 
held rent-free below the tanks and the 
remaining lands that may be irrigated 
from the tanks are liable to assessment 
of rent. It is pointed out that both the 
pattas which have been produced limit 
the amount of lands that are to be held in 
jalsasan right to so much land as can be 
cultivated with four maunds of paddy seed. 
This being go, it is said that a large portion 
of the area in suit, which consists of lands 
at some distance from the tanks, or high 
gora lands, must be liable to assessment of 
rent. The Record of Rights, it is argued, 
is in the landlord's favour, It must be 
taken as it stands, and as the entry is not 
niskar and does not contain all the partie 
culars prescribed under s. 81 (6) of the 
Ten. Act, it carries no presumption which 
is to be rebutted. 


There is nothing before us from which 
we can ascertain exactly how much land 
appertains to each of these tanks. Nor do 
the Courts below appear to have applied 
themselves to a consideration of the amount 
of land that might be sown with four 
maunds cf seed. We might, therefore, 
have had to remand the case but for one 
circumstance: That circumstance is that 
it appears to us that the claim was undout- 
edly barred by limitation, and accordingly, 
itis unnecessary to determine any other 
point. I have indicated that the defend- 
ants before the Attestation Officer and in 
the presence of the plaintiff asserted their 
right to hold these lands rent-free as far 
back as January, 1921. The present suit 
was not filed until April 7, 1934, that is to 
say, more.than twelve years after the clear 
assertion of the right by the tenants in the 
landlord's presence. It seems clear that 
Art, 131 of the Lim. Act is applicable to 
this case. Article 131 relates to cases to 
establish periodically recurring rights and 
provides limitation of twelve years from 
the date when the plaintiff is first refused 
the enjoyment of the right. In my view 
the open assertion by the tenants of their 
tight to hold the land rent-free in the 
presence of the landlord amounted to a 
refusal to the ‘plaintiff of the enjoyment 
of the right. There is direct authori- 
ty on this point. In Birendra Kishore 
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Manikya v. Roshan Ali (1), which was a 
suit for recovery of possession of a tank 
with its banks by establishment of plainte 
if’s zamindari title thereto and in the 
alternative for assessment of rent, the 
defendant pleading that the tank was rent« 
free and that the suit was barred by limi» 
tation, and the defendant more than twelve 
years before the suit in the settlement. 
proceedings having claimed the tank as rent= 
free and the plaintiff's agent having denied 
the claim; in such circumstances it was 
held a complete hostile right had been 
claimed by the defendant to the knowledge 
of the plaintiff and as no suit had been 
brought until more than twelve years after 
wards, the suit as framed was barred by 
limitation. For the sppellant reliance was: 
placed on the Privy Council case of Jagdeo. 
Narain Singh v. Baldeo Singh (2) where 
their Lordships pointed out that when it 
is shown that land fell within the ambit. 
of the zamindari, the onus to show that 
land as rent-free must lie upon the tenani- 
who asserted it and that mere non-payment 
of rent over period of years could not in 
itself give rise to a title to hold rent-free. 
It is argued on the basis of this decision 
and other decisions which have followed it- 
that Birendra Kishore Manikya v. Roshan. 
Ali (1) cannot be regarded as good law. 
The cases however are entirely distinct. 
Their Lordships in the Privy Council case 
did not consider the effect of the open 
assertion of a hostile title by the defendant. 
to retain the lands rent-free, and that, 
it appears to me, isa circumstance which 
must alter the whole situation. 

It is further argued for the appellant that 
before limitation begins to run under 
Art. 131 there must be ademand as well 
as refusal, In the present case, it is point- 
ed out, there was no demand for rent 
made to the tenants by the landlord. The 
demand, if any, made by the landlord was 
only to the settlement authorities to record 
the existence of the right to rent which 
he claimed. 

It appears to me that this is seeking to 
import something into Art. 131 which it does 
not contain. Unlike several other articles 
of the Lim. Act there is no reference to 
any demand in Art. 131. On this point I 
am in agreement with the observations of 
Fawcett, J., in Bhimabait Padappa Desai 

(1) 390 453; 13 Ind. Oas. 518; 15 O LJ 203; 16 
O WN 931 note. 

(2) 2 Pat 38: 71 Ind. Oas. 984; 3P L T 605; AI R 


1992 PO 272:36 OL J 499;32 M L T 1; (1923) MW 
N, 361; 27 O WN 925; 45M L J 460; 491 A 399 
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v. Swamirao Shriniwas Parwati (3). It may 
be that in most cases there can hardly 
be refusal of a right without a previous 
demand for it, but there are exceptional 
cases and the present is one and I cannot 
see how the conclusion can be avoided 
that the defendants before the Attestation 
Officer did refuse the right to the plaintiff 
in his presence. The subsequent entry in 
the finally published Record of Rights may 
possibly have been a little ambiguous, 
though there is much to be said for the 
learned Subordinate Judge's view that it 
must be read in the light of the Attestation 
Officer’s previous decision. Even, however, 
if it be held that it is an ambiguous entry, 
it isnotin any way inconsistent with the 
existence of the right which the defendants 
had set up. The position, therefore, is that 
the defendants asserted this right not to 
pay rent, and after they had done so, they 
continued to hold the lands for more 
than twelve years without paying any rent, 
and, no attempt was made by the landlord 
to realise rent from them until he filed the 
present suit. 

In short, in my view, the claim in the 
present case was clearly barred by limita- 
tion under Art. 131 of the Lim. Act, and 
this being so, the decision of the Courts 
below must be upheld. I would, therefore 
dismiss this appeal with costs. 


Fazl Ali, J.—I agree. 
D, Appeal dismissed. 
(3) 45 B 638; 60 Ind. Cas, 892; 23 Bom L R 100, 
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Appeal from the Supreme Court of 
Palestine 
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LUKMOOREB AND Sik PHILIP MAODONRLL 
SAMUEL L. LEV Y—APPELLANT 
versus 
ASSICURAZIONI GENERALI— 


RESPONDENT 

Insurance—Fire insurance—Onus of proof of 
any particular fact, ia governed by agreement be- 
eon parties —“ Civil commotion”, meaning ezplain- 
ed. 

In fire insurance as a matter of agreement be- 
tween parties the onus ef proof of any particular 
fact or of its non-existence may be placed on either 
party in accordance with the agreement made bee 
tween them. Re Hoo'ley Hill Rubber & Chemical 
Company v. Royal Insurance Co, (1), relied on [p. 
844, col. Lj 

In fire insurance policies the phrase ‘civil com- 
motion’ is used to indicate a stage between a riot 
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and civil war, It has been defined to meanan 1m- 
surrection ofthe people for general purposes though 
not amounting to rebellion, but it is probably not 
capable of any precise definition. The element of 
turbulence or tumult is essential; an organised 
conspiracy to commit criminal acts where there is 
no tumult or disturbance until after the acts does 
not amount to civil commotion. It is not, however, 
necessary to show the existence of any outside orga- 
Nisation at whose instigation the acts were done, 
[p. 845, col. 2.) 


Mr, Valentine Holmes, for the Appel” 
lant. 


Messrs. T. Beresford K.C, and A, W. B. 
Welford, for the Respondent. 


Lord Justice Luxmoore—On Novem- 
ber 13, 1936, the appellant entered into 
a contract of insurance against loss or 
damage by fire with the respondent com- 
pany in respect of a stock of merchandise 
deposited in a warehouse situate in the 
commercial centre, Jaffa. The terms of 
the contract are embodied in a policy of 
insurance issued by the Respondent Come 
pany to the appellant. The only condition 
material to be considered in this appeal is 
Oondition No, 6. It is in the following 


terms:— 

“This insurance does not [cover any loss or damage 
which either in origin or extent is directly or 
indirectly, proximately or remotely occasioned by 
or contributed to by any of the following occurrences 
or which either in origin or extent directly or in- 
directly, proximately or remotely arises out of or in con- 
nection with any ofsach occurrences, namely:— 

(1) Earthquake, volcanic eruption, typhoon, 
hurricane, tornado, cyclone, or other con- 
vulsion of nature or atmospheric disturbance, 

(2) War, invasion, act of foreign enemy, hostili- 
ties or warlike operations (whether war be de- 
clared or not) mutiny, riot, civil commotion, 
ingurrection, rebellion, revolution, conspiracy, 
military, naval, or usurped power, martial 
law or state of siege or any of the events 
or causes which determine the proclaimation 
or maintenance of martiallaw or state of 


siege. 

Any loss or damage happening during the existence 
of abnormal conditions, whether physical or othere 
wise directly or indirectly. Proximately or remotely 
occasioned by or contributed to by or arising out of 
or in connection with any of the said occurrences 
shall be deemed to be loss or damage which is 
not covered by this insurance except to the extent 
that the insured shall prove that such loss or damage 
happened independently of the existence of such 
abnormal conditions. 

In any action, suit or other proceeding where 
the Company alleges that by reason of the provi- 
gions of this condition any loss or damage is not 
covered by this insurance the burden of proving 
that such loss or damage is covered shall be upon 
the insured.” 


On December 14, 1936, a fire occurred. 
in the warehouse containing the insured 
stock and damage was caused thereto to an 
extent which was subsequently fixed, by 
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agreement between the parties at £P 1,900, 

The appellant. claimed payment of this 
‘sum. from the Respondent Oompany but 
the latter refused to pay alleging that the 
appellant's claim was not covered by the 
policy because one or other of the occur- 
fences specified in subscl. 2 of Condition No. 6 
-existed at the time when the fire occurred. 

On March 30, 1937, the appellant insti- 
‘tuted proceedings against the Respondent 
Company in the District Court of Jaffa 
claiming payment by the Respondent 
‘Company of the sum of £P. 1,900 with 
interest and costs. In the course of these 
proceedings a preliminary question was 
raised for the determination of the District 
‘Court, viz, whether the onus of proving 
the existence of one or other of the occur 
rences specified in sub-el. 2 of condition 6 of 
the policy lay onthe appellant or on the Res» 
‘-pondent Company. On January 27,1938, the 
‘District Court held thatthe onus of proof was 
onthe Respondent Company. As the result 
of this ruling when the action subsequently 
came on for hearing on Janel, 1938 OCoun- 
-sel for the Respondent Company called asa 
witness on behalf of that Company the Assist- 
-ant District Superintendent cf Police at 
“Telaviv, No other witness was called either on 
‘behalf of the Respondent Company or of the 
appellant and after hearing argument by 
-Counsel on behalf of both parties the District 
Court reserved judgment. On June 16, 
1938. the District Court ordered the Res- 
pondent Company to pay tothe appellant 
the sum of ‘£P. 1,900, interest and costs. 
“The basis of this decision, as appears from 
the written judgment of the District Oourt 
is that the Respondent Company had not 
-discharged the onus of proving that abnor- 
mal conditions existed at the date of the 
‘fire in the area where the warehouse was 
situate, the Court holding that the question 
whether the ccnditions were abnormal must 
“be decided by comparing the conditions 
-existing at the date when the policy was 
-issued with those existing before April 19, 
1936, when certain Emergency Regulations 
under the Palestine (Defence) Order in 
‘Council, 1931, were made by the High 
‘Commissioner for Palestine. 

On July 12, 1938, the Respondent Com- 
pany appealed to the Supreme Oourt of 
‘Palestine from the order of the District 
-Court of Jaffa, The Supreme Oourt, on 
December 8, 1938, allowed the-appeal and 
set aside the judgment of the District 
‘Court, entering judgment for the Respon- 
dent Company with costs in the Supreme 
Court and in the District Oourt. The 
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appellant has appealed to His Majesty in 
Council from the judgment of the Supreme 
ourt with the leave of that Court. e The 
Supreme Court held that upon the trze 
construction of Condition No. 6 of the 
policy if abnormal conditions were alleged 
by the Respondent Company to have existed 
at the date of the fire the onus of prov- 
ing that the loss was covered and was. 
not excluded by Condition’ No. 6 was on 
the insured and not on the Respondent 
Company. The Supreme Court dealt with 
this question in the following passage. 

“In the 3rd paragraph of the clause ‘(é. e. of Gondi- 
tion No. 6} the parties have expressly agreed as to 
the onus of proof and I know no reason why they 
should not do so. It is true that the primary object 
of a fire policy is to insure against fire that it is 
often difficult to prove how a fire emanates, and 
that the Company draws up the policy and in 
consequences, where there is an ambiguity Courts 
are inclined to construe it in favour of the insured: 
but there seems to me to be no ambiguity in the 
paragraph. ‘Allege’ does not mean- ‘prove’ and I 
would point out with all respect to the Court below 
that if its interpretation is applied this paragraph 
would appear to be surplusage. In the result when 
the Company relies upon the third paragraph it is 
upon the insured to prove either the absence of the 
exception or that if the exception existed it did not 
occasion or contribute to the loss and that the loss did 
not arise out of it or that the loss or damage in 
cases where abnormal conditions existed happened, 
independently of the existence of such abnormal 
conditions,” 


Their Lordships think this criticism of 
the ruling of the District Court with ree 
gard to onus of proof is well-founded and 
that the District Court was in error in 
holding that the onus of proving that one 
or other of the occurrences specified in suba 
cl. (2) of Condition No. 6 existed at the time 
of the fire was on the Respondent Company. 
It was placed upon the appellant by the 
express terms of the contract. There can 
be no doubt that as a matter of agreement 
between parties the onus of proof of any 
particular fact or of its non-existence may 
be placed on either party in accordance 
with the agreement made between them 
(see Re Hooley Hill Rubber & Chemical 
Company v. Royal insurance Co. (1) per 
Scrutton, L, J. at p. 273). The Supreme 
Court having thus disposed of the ques- 
tion of onus proceeded to consider what 
the insured must prove if the Oourt is 
satisfied that abnormal conditions existed 
at the date of the fire and pointed out, no 
doubt rightly, that in that case the insured 
must prove positively what was the cause 
of the fire or that the abnormal condi- 
tions could not in any reasonable probas 


(D) (1920) 1 K B 257140273); 89 L J K B 179; (1920) W O 
& IRep. 31; 122 LT 173; 25 Com. Oas. 23; 36 T L 
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bility have caused the fire, The position is 
summed up by the Supreme Oourt in these 
worde:— 

'Boaring in mind as I have said that the object of a 
fire insurance is to insure against fire and that it is 
common knowledge that in many cases it is difficult, 
if not imposstble, to prove the cause of a fire and 
that the condition does not provide that the in- 
sured shall prove the cause of the fire I am of 

_ opinion that the insured can discharge the onus 
of showing that the abnormal conditions could not 
reasonably have caused or contributed to the fire. 
In the result subject to the shifting to and fro of 
the onus of proof in order thatthe plaintiff (i e, the 
appellant) may recover it is necessary for the 
Court to be satisfied either that there was no abnor- 
mal condition joined by a chain of causation to one 
of the events set out in the earlier part of the 
condition or that if there was that condition of 
affairs it did not affect the fire.” 

Their Lordships see no reason to disagres 
with this summary if by the phrase “no 
abnormal condition joined by a chain of 
causation to one of the events set out” in 
Condition No. 6 nothing more is meant than 
the non-existence of any one of the occur 
rences enumerated in subecl. (1) or sube 
cl. (2) of the condition for it seems plain 
asa matter of construction that the abnor- 
mal conditions referred to in Oondition No. 6 
are not abnormal conditions generally but 
such conditions as arise out of or in cons 
nection with any of the occurrences enume- 
rated in the two sub-clauses. But the 
Supreme Court do not appear to have con- 
sidered whether on the evidence before 
the District Court it was possible to hold 
that any one of the specific occurrences 
mentioned in sub-cl. 2 existed at the date 
of the fire because when criticising the 
judgment of the District Court the Supreme 
Oourt states that the Court below: 

“does not appear to have decided if conditions 
were abnormal in the general sense but to have 
decided that they were normal within the contempla- 
tion of the parties in that the state of a affairs when 
the policy was issued is the standard of normality 
to be applied ” 

The attitude of the Supreme Court is 
made clearer by a later passage in the judg- 
ment which reads:— 

“At the date of the fire the Emergency Regula- 
tions ‘(meaning those made by the High Commis- 
sioner under the Palestine (Defence) Order in 
Council, 1931, already mentioned)’ were in force— 
in itself that would seem to be an abnormal condi- 
tion other than physical but it could hardly be 
suggested that the lose did not happen indepen- 
dently of that,” 

It is to be observed that the passing 
of Emergency Regulations is not one of 
the occurrences specified in either of the 
sub-clauses of Condition No.6. The Supreme 
Oourt called attention to the evidence of 
the Assistant District Superintendent of 
Police in detail, the facts noticed being 
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(a) that after the removal of the Ourfew, 
in the Jaffa Area on October 26, 1936 
fires took place frequently in that area; 
(b) the existing enmity between Jews and 
Arabs atthe time of the fire; (c) the exise 
tence of a boycott which prevented Arabs: 
from buying Jewish goods and vice versa; 
(d) that it would not be safe for Jews 
to walk in the quarter where the wares 
house was situated at 6.45 P. m. on Deceme 
ber 14, 1936; (e) that Police patrols were 
carrying arms—rifles—at that date: (f) 
there were a number of outrages in 
December, 1936, in Jaffa a number of bombs 
were thrown. In addition to the evidence 
set out above it was admitted by the par- 
ties that an official communique was printe 
ed in the Palestine Post of October 16, 
1936, under the heading Official Commu. 
nique, Thursday, October 15. 

“There are no incidents to report since noom 
yesterday. The public is informed that owing to 
order having been restored and the absence of 
acts of violence, in future Official OCommuniques 
will be issued only when the occasion demands and! 
the daily issue ot an Official Communique as a. 
matter of routine is being discontinued.” 

No doubt considered apart from any other 
occurrence, the facts stated might lead to 
the conculsion that the conditions in the 
area were abnormal at the material date, but. 
with all respect to the judgment of the 
Supreme Court thisis not the point. The 
point is does the evidence establish that 
one of the occurrences mentioned in sub- 
cl, 2 existed on December 14,1936? Their 
Lordships invited Mr, Tristram Beresford, 
who appeared for the Respondent Company 
at this Board to state which of the occur- 
rences enumerated in sub-el. (2) of condition 
No. 6 he alleged was in existence at that date.. 
He stated quite frankly that he did not think 
he could succeed except under the heading 
“civil commotion”: and he argued that the 
evidence established that such a condition, 
at the date of the fire, in fact existed. It 
is stated in “Welford and Otter-Barry’s Fire 
Insurance" 3rd Edition, at p. 64 that: 

“The pbarase ‘civil commotion’ is used to indicate 
a stage between a riot and civil war. It hag 
been defined to mean an insurrection of the people 
for general purposes though not amounting to 
rebellion, but it is probably not capable of any 
precise definition. The element of turbulence. or 
tumult is essential; an organised conspiracy to 
commit criminal acts where there is no tumult or 
disturbance until after the acts does nob amount .. 
to civil commotion. It is not, however, necessary 


to .show the existence of any outside organisation at 
whose intigation the acts were done,” 


This statement appears totheir Lordships 
to be accurate and to be borne out by the 
several authorities cited in the notes to 
the text. In their Lordships’ judgmeat the 
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proved facts in this case fall far short of those 
which were held in Corper v, The General 
Accident Fire and Life Assurance Corpora- 
tion (2) andin the Motor Union Insurance 
Co., Ltd. v. Boggam (3), respectively, to be 
sufficient to satisfy the phrase “civil 
commotion.” Their Lordships are satisfied 
that on the facts proved there was no 
civil commotion in existence at the date 
when the fire occurred and their Lordships 
s0 hold. Having regard to this finding 
and to the admission made by Counsel 
already mentioned their Lordships are 
bound to proceed on the footing that none 
of the occurrancesespecified in subss. (2) of 


- Conditicn No. 6 existed at the material date 


and to hold that the Respondent Company's 
reliance on Oondition No.6 fails. Their Lord- 
ships are consequently of opinion that the 
Supreme Oourt of Palestine was in error. 
In holding that the appellant was not 


entitled to recover under the policy, 


In the result their Lordships are of opinion 
that the judgment of the Supreme Court 
ought to be set aside, and the judgment 
of the District Court of Jaffa restored and 
that the Respondent Company should pay 
to the appellant his costs here and in the 
Supreme Court. They will therefore hum- 
bly advise His Majesty accordingly. 


D. Order accordingly, 


Solicitors for the Appellants—Messrs, 
Stanley & Co. 

Solicitors for the Respondents—Messrs, 
Dawes & Sons. : 


(2) (1922) 125 L T 481; 92 LJP O 168; (1923) W 
0 &I Rep, 72; (2922) 2 Ir, R 214; 39 T L R113, 

(3) (1923) 130 LT 588; 67 SJ 656; (1923) W O& 
Rep. 280; (1923) 2 Ir. R 136, 


LAHORE HIGH COURT 
Second Appeal No. 1637 of 1939 
March 26, 1940 
Din Monamman, J. 
BHARPURA—Devenpant—APPRLLANT 
versus 
DIWAN CHAND—Puaintirr—Raesponpent 

Promissory Note—Suit on—Defendant denying 
execution and thumb mark not proved to be his — 
Proof of loan, tf can be allowed aliunde —Second 
appedl—Findings of fact—When can be disturbed— 
Value of—Appeilate Court ignoring opinion of trial 
Court on unreasonable grounds—No value can be 
-attached to findings arrived at by Appellate Court. 

Is is well settled that in cases where the original 
instrument which forms the basis of the suit fails 
the plaintif is not allowed to fall back upon the 
original consideration, A suit cannot evidently 
succeed on & promissory note the execution of which 
is denied by thedefendant and which does not bear 
the thumb impression of the defendant, In such a 
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case a decree cannot be granted on the strength of the 
other evidence led by the plaintiff to prove con- 
sideration, Ifthe promissory note is ruled out of con- 
sideration no proof of loan can be allowed aliungi. 
{p. 848, cols, 1 & 2.3 ° 

{Case-law referred to.] 

The dictum that a finding of fact sapitan at by a 
lower Appellate Oourt is binding onthe High Court, 
however erroneous it might be, presupposes that the 
finding is honest, that it has been arrived at on the 
facts of the case uninfluenced by any extraneous 
considerations, that it is the result of a correct 
appreciation of material on the record and that it is 
based on evidence and not on surmises and con- 
jectures. Any finding of fact which does not 
satisfy any of the requirements stated above will 
not be binding on the High Court, Every 
finding of fact is not sacrosanct and if findings 
of fact are arrived at on mere surmises and con- 
jectures or on evidence that is inadmissible or other- 
wise legally insufficient, those findings can be 
disturbed. [p. 847, col. 2,} 

The opinion recorded by a Judge who sees and 
hears the witnesses should not be lightly brushed 
aside by an Appellate Court and if that opinion is 
ignored on grounds which are altogether un- 
reasonable, no value can be attached to the finding 
aA aa arrived at by the Appellate Court. [p. 848, 
col. 1.) 


8. A. from the decree of the Senior Sub- 
Judge, Sargodha, dated July 17, 1939. 


Mr. V. N. Sethi, for the Appellants. 
Mr. R. C. Soni, for the Respondents. 


Judgment.—The suit out of which this 
appeal has arisen was instituted by Dewan 
Chand against Bharpura, a Bhatti of Sar- 
godha, for recovery of Rs. 579-66 on the foot 
of a promissory note alleged to have been 
executed by him on January 4, 1936. The 
Plaintiff further alleged that under the pro- 
visions of the Regulation of Accounts Act, 
he had sent six-monthly statements of 
accounts to the debtor in the form and man- 
ner prescribed by that Act. Bharpura cate» - 
gorically denied the execution of the 
Promissory note or the raising of any loan 
as alleged by the plaintiff and further denied 
having received any statement of account. 
He also pleaded that in any circumstances 
as the promissory note in suit was never 
presented to him under the provisions of 
the Negotiable Instruments Act, he could not 
be held liable for the amount sued for. On 
the pleadings of the parties, the trial Court 
framed the following issues : 

“(1) Whether the defendant executed the pro-note 
in suit in favour of the plaintiff for consideration ? 

(2) Whether the plaintif has kept an account 
under the Regulation of Accqunts Act and has been 
sending copies thereof to the defendant ? If so what 
is its effect? 

(3) Whether it was necessary to present the pro- 
note in suit ? 

(4) If Isgue No, 3 is proved in favour of the defend- 
ant, whether the pro-note was in fact presented ? If 


not what is its effect ? 
15) Relief.’ 
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The trial Judge disbelieved the evidence 
produced by the plaintiff on the question of 
the execution of the promissory note by the 
defend&nt and consequently found Issue 
No. 1 against the plaintiff. On Issue No. 2, 
he found thatthe requirements of the Regula- 
tion of Accounts Act had been satisfied. On 
Issues Nos, 3 and 4, it was decided that 
presentment was necessary under s. 64 
Negotiable Instruments Act, and that the 
promissory note wag never presented to the 
defendant. Ha consequently dismissed the 
suit with costs, An appeal was preferred 
by the plaintiff against this decision and 
the Senior Subordinate Judge, who heard 
the appeal, remanded the case with a 
direction that the defendant’s thumb ime 
Pression be sent to Phillaur for comparison. 
The trial Judge complied with the order of 
the Appellate Court and, after obtaining 
an opinion from Phillaur and examining the 
expert on intorrogatories, once more dismiss 
ed the suit with costs, inasmuch .as the 
Phillaur expert had definitely stated that 
the thumb impression appearing on the 
promissory note in suit was not that of 
the defendant. The plaintiff again prefer- 
red an appeal from that order which was 
heard by Mr. Indar Kishan, Senior Subor- 
dinate Judge. He allowed the appeal ob- 
serving inter alia: 

“(1) The Phillaur report becomes weaker in its effect 
by reason of a divergent opinion expressed by a 
local expert at the plaintiff's instance which led the 
lower Courf'to ignore the opinions of all the experts. 

(2) Both these witnesses (produced by the plaintiff) 
have been disbelieved by the lower Court on the 
mere ground that certain criminal complaints were 
made by the defendant against them, but none of 
them was questioned as to when that happened. 
Presumably that must have taken place after the exs- 
cution of the promissory note or the defendant would 
not have condescended to secure their attestation on 
the receipt, 

(3) It is significant that on the one hand the defen- 
dant never moved his little finger in the past by way 
of protest or repudiation of the connection of borrower 
and lender brought home to him by the plaintiff in 
the form of six monthly statements sent to him under 
the Regulation of Accounts Act. 

(4) So far ae portion of the defendant's thumb im- 
pression on the receipt is concerned, all the experts are 
unanimous that a few points of similarity are there 
implying thereby that it is not a case ofa wholly 
false thumb mark" 


It is against this order thatthe defen- 
dant has preferred the appeal now before 
me. Counsel for the appellant contends 
(a) that the Senior Sabordinate Judge has 
erred in iaw in decreeing the plaintiff's 
suit in spite of the fact that the Phijlaur 
expert had expressly stated that the pro- 
missory note in suit didnot bear the defen» 
dant’s thumb impression ; (b) that the ree 
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mark made by the Senior Subordinate Judge 
that the lower Court had ignored the expert’s 
opinion was altogether wrong; (e) that no 
independent evidence would be led to prove 
the consideration of the promissory note 
if the suit was liable to dismissal on the 
ground that the promissory note in suit did 
not bear the thumb impression of the de- 
fendant; (d) that the Senior Subordinate 
Judge was wrong in ignoring the opinion 
of the trial Judge as tothe veracity and 
reliability of the witnesses examined by 
him; (e) that he has set aside the judgment 
of the trial Judge merely on the score of 
surmises and conjectures’, and (f) that the 
decision of the Senior Subordinate J udgeon 
the question of the necessity of presentment 
was wrong. Counsel for the respondent, on 
the other hand, insists that this Court has no 
jurisdiction to distrub the findings of fact 
arrived at by the Senior Subordinate Judge 
and relies in this connection on certain pro- 
nouncements made by their Lordships of the 
Privy Council and the other High Oourts in 
India from time to time. 

It is true that it has been observed by 
their Lordships of the Privy Council as well 
as by the cther High Courts in India in 
several cases that afinding of fact arrived 
at by a lower Appellate Court is binding on 
the High Court, however erroneous it might 
be. Butin my view, this dictum presup- 
poses that the finding is honest, that it has 
been arrived at on the facts of the case uns 
influenced by any extraneous considerations, 
that it ia the result of a correct appreciation 
of material on the record and that itis 
based on evidence and not on surmises and 
conjectures. Any finding of fact which 
does not satisfy any of the requirements 
stated above will in my view not be binding 
on this Court. There is ample authority in 
support of the proposition that every finding 
of fact is not sacrosanct and that if findings 
of fact are arrived at on mere surmises and 
conjectures or on evidence that is inadmissi- 
ble or otherwise legally insufficient, those 
findings can be disturbed. 

in the present case, the Senior Subordi- 
nate Judge was palpably wrong in saying 
that the trial Judge had himself ignored the 
Phillaur expert’s evidence on the question of 
the thumb impression. While discussing 
Issue No. 1, the trial Judge has in more 
places than one referred to the opinion of 
the Phillaur expert and has based his deci- 
sion on Issue No. 1 against the plaintiff 
mainly on the score of that evidence. The 
Senior Subordinate Judge had in these cir- 
cumstances no justification to misrepresent 
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the reasoning advanced by the trial Judge 
and to base his judgment on that misrepre- 
sented version of the trial Court's judgment, 
Further the argument advanced by the 
Senior Subordinate Judge against the re~- 
jection of the evidence by the trial Judge 
that the witnesses had not been questioned 
as to when they become hostile to the de- 
fendant is ridiculously absurd. Without 
there being any material on the record, he 
presumes that those events had taken place 
after the execution of the promissory note 
and in support of this presumption he ad- 
vances an argument which no sensible 
Judge could have ever advanced. It is to 
the effect that had the witnesses been the 
defendant’s enemies, to use the Senior Bube 
ordinate Judge’s words, “ke would not have 
condescended to secure their attestation on 
the receipt." This was the very fact that 
was denied by the defendant and to have 
used this fact against him was a clear tra- 
vesty of justice, 

Moreover, both Mathra Das and Ram- 
ditta Mal had been questioned whether the 
defendant had made an application against 
them under s. 107, Criminal P. O. and both 
had admitted this fact to be correct. Had 
this application been made prior to the 
execution of the promissory note, this fact 
should either have been introduced by the 
witnesses themselves or been elicited by the 
plaintiff in re-examination. In the absence 
of any of these steps having been taken the 
Senior Subordinate Judge was not justified 
at all in presuming that the thing had 
happened after the execution of the proe 
missory note. Further, as remarked by 
their Lordships of the Privy Council so often, 
the opinion recorded bya Judge who sees 
and hears the witnesses should not be light+ 
ly brushed aside by an Appellate Court and 
if that opinion is ignored on ground which 
are altogether unreasonable, no value can 
be attached to the finding of fact arrived at 
by the Appellate Court. I have no hesita- 
tion therefore in ignoring the findings of 
fact arrived at by the Senior Subordinate 
Judge in this case. 

It is well settled that in cases where the 
origina) instrument which forms the basis 
of the suit fails the plaintiff is not allowed 
to fall back upon the original consideration. 
The leading judgment on this questien is 
the one given by Garth O. J.a in Sheikh 
Akbar v. Sheikh Khan (1) where he observe 
ed as follows: - 

“When the original cause of action is the bill or 
the note itself and does not exist independently of 

(1) 7 O 256; 8 O L R 538, 
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it, as for instance, when in consideration of A depo- 
siting money with B,B contracts by a promissory 
note. to repay it with interest at six-months 
date, here there is no cause of action for 
money lent or otherwise than upon the not® itselt, 
because the deposit is made upon the terms contained 
in the note and no other. In such acage the note is 
the only contract between the parties and if for want 
of a proper stamp or some other reason the“note is not 
admissible in evidence the creditor must lose his. 
money." | 

This judgment was followed in Bhag 
Bhari v. Gujar Mal (2). In Chanda Singh. 
v. Amritsar Banking Co. (3) a Division 
Bench of this Court made similar observa- 
tions independently of the judgment cited 
above. In Ramjas v. Shahabuddin (4), 
Broadway, J., who delivered the principal 
Judgment in concurrence with Fforde, J., 
referring to Bhag Bhari v. Gujar Mal (2) 
and Chanda Singh v. Amritsar Banking Co, 
(3), observed : l 

“In these it has been clearly laid down that when 
the loan has been granted on the security of a nego- 
tiable instrument there is no cause of action indepen- 
dent of the negotiable instrument itself and when that. 
negotiable instrument is inadmissible in evidence 
the suit must fail, It seems to me that these authori- 
ties conclude the question." 


In Sri Chand Sheo Parshad v. Lajjia Ram 
(5), Addison and Ram Lall, JJ. refused to. 
pass a decree on the basis of a promissory 
note which was inadmissible in evidence. 
in spite of the fact that the defendant had 
admitted his liability thereon. In Nazir 
Khan v. Ram Mohan Lal (6), a Full Bench 
of the Allahabad High Court of which one: 
of the Judges was the present Chief Justice- 
of this Court referred to almost all the cases 
mentioned above with approval. To the. 
same effect is Ramendra Mohan v. Keshab 
Chandra (7). The judgments referred to 
above do not apply to the present case in 
terms but the principle deducible therefrom. 
does apply. A suit cannot evidently suce 
ceed on a promissory note which does not. 
bear the thumb impression of the defendant.. 
The question is whether in such a case a 
decree can be granted on the strength of the 
other evidence led by the plaintiff to prove- 
consideration ? The reply to be given to 
this question must be in the negative on the 
principle enunciated above. If the promis- 
sory note is ruled out of consideration on 
proof of loan can ba allowed aliunde. 

2) 63 P R 1917; 38 ; K ; 
yu Se Ind. Oas. 623; A IR 1917 Lah 

(3) 2 L 330; 66 Ind. Cas, 201; AI R 1922 Lah 307. 

(4) AIR 1927 Lah 89; 95 Ind. Cas. 704, 


(5) A IR 1939 Lah 31; 182 Ind. Oas. 330; 44 PLR 
356;12 R L 14, 
(6) 53 A 114; 133 Ind. Oas. 307; AIR 1931 All 183: 
ann AL J 64; Ind, Rol, (1981) All 627 (F B). i 
; nd. Cas, 982; AI R 193. 
554; 38 C W N 488; 7 R O47, ewan 
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Counsel for the respondent relied on 
Suraj Kumar v. Baldeo Das (8), Baijnath Das: 
v. Solig Ram, 16 Ind. Oas. 33 (9) and Nathu 
Ram w Dogar Mal (10) but in both Suraj 
Kumar v. Baldeo Das (8) and Nathu Ram 
v. Dogar Mal (10) the negotiable instrument 


i in question was a mere sequel to the earlier 


- transaction and not the basis of the transac- 


_ able. 


tion itself and Baijnath Das v. Salig Ram, 
16 Ind. Cas, 33 (9) was definitely disapprov- 
ed in Chanda Singh v. Amritsar Banking Co. 
(3). Even if it were permissible to examine 
‘the evidence led by the plaintiff in support 
of the passing of consideration on the date 
alleged, I would be prepared to hold in ag- 
reement with the trial Judge that the evi- 
dence adduced by the plaintiff was unreli- 
It is true that the Phillaur expert had 
stated that the superimposed thumb impres- 
sion appearing on the receipt was in some 
Tespects similar to that of the defendant, 
but this is not enough to burden the defend» 
ant with the liability for the amount especi- 
ally when the witnesses produced in support 
of the advancing of money are clearly hos- 
tile to the defendant. 

Counsel next contends that he may be 
allowed to amend the plaint and refers in 
this connection to Krishna Prasad Singh v. 
Ma Aye (11) and Oficial Assignee of Mad- 
ras V. Kuppuswami Naidu 12), but neither of 
those judgments applies to the facts of the 
present case. In this view of the case it is 
not necessary to adjudicate upon the other 
questions discussed before me. But before 
I close I may point out for the benefit 
of the Senior Subordinate Judge that 
the Explanation to sub-s. (2) of s. 3, 
Punjab Regulation of Accounts Act, 
clearly enacts that a person to whom a 
statement of account has been sent under 
cl, (b) of sub s. (1) shall not be bound to 
acknowledge or deny its correctness and 
his failure to protest shall not, by itself 
be deemed to be an admission of correctness 
-of the account. On the grounds stated 
above, I allow this appeal, set aside the dece 
Tee of the Senior Subordinate Judge and 
restore that of the trial Court with costs 
throughout. i 

8 Appeal allowed, 


(8) 48P R 1913; 18 Ind. Oas. 701; 60 P L R 1913, 

(9) 16 Ind. Oas. 33. 

(10) 4 L198; 75 Ind. Oas. 555; AIR 1924 Lah 144; 

(11) 14 R 383; 165 Ind. Oas. 8.0; AIR 1936 Rang. 
508; 9 R Rang 227. 

(12) 71M L J 250; 165 Ind. Oas. 301; A IR 1936 
rp) 785; 44 L W 258; (1936) M W N 912; 9RM 229 
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NAGPUR HIGH COURT 
Criminal Appeal No, 380 of 1939 
April 4, 1940 
GRUER AND PURANIK, JJ. 
PARM ANAND— APPELLANT 

: versus p 
EMPEROR—Opposits PARTY 

Evidence Act (I of 1872), s. 32—Nature of pro- 
ceedings in which cause of death of person making 
statement comes into question need not necessarily 
be a charge of murder or homicide—Written record 
of dying declaration not taken down in presence of 
accused, admissibility of—Oriminal Procedure Code 
(Act V ‘of 1898,, ss. 239 (d), 164, 288—“ Same 
transaction "—Relevant point of time is time of 
accusation and not of “eventual result—Witness 
sticking to statement made*by him, throughout — 
Mere fact that his statement was previously re- 
corded under s. 164, tf sufficient to discard it— 
Evidence recorded before committing Magistrate 
transferred to record of Sessions Court under s. 288 
—Whether evidence for all purposes—If requires 
corroboration— Hvidence— Admissibility —Material 
time when admissibility ts to be decided—Penal 
Code (Act XLV of 1880), 3. 331—Police Officer taking 
active part in assault on prisonerts guilty under 
a. 331, if grievous hurt is caused. 

The nature of the proceeding in which the cause 
of death comes into question need not neces- 
sarily be a charge of murder or homicide. It may 
be a charge ofa different nature or it may be a 
civil action. The only material point is that the 
cause of death must come into question irrespective 
of the nature of the proceeding in which it comes 
into question. Where, therefore, the cause of death 
of the deceased has come into question the mere 
fact that a charge of murder failed and was not 
brought home to the accused would not make the 
statement inadmissible for the purposes of other 
offences which were committed in the course of the 
same transaction and with which the accused were 
charged. 106 Ind. Oas. 698 (3), relied on. [p. 852, 
col, 2 

"Phe written record of a dying declaration not 
taken down in the presence of the accused is ad- 
missible when it is proved by a witness that the 
statements contained therein were in his presence 
recorded by a Magistrate and read over to the accus- 
ed who admitted their correctness. [p. 83, col. 1.] 

The relevant point of time in the proceedings at 
which the condition as to sameness of transaction 
must be fulfilled is the time of accusation and not 
that of the eventual result. 174 Ind. Oas. 1 (1), re- 
lied on. [p. 851, col. 2.) 

Section 164, Oriminal P. O., cannot be rendered 
nugatory by the stock argument that if the state- 
ment of a witness is recorded under s. 164, the evi- 
dence of the witness should be discarded. If a 
statement of a witness is previously recorded under 
8. 164, it leads to an inference that there was a 
time when the Police thought the witness may 
change but if the witness sticks to the statement 
made by him throughout, the mere fact that his 
statement was previously recorded under s. 164 will 
not be sufficient to discard it. The Oourt, however, 
ought to receive it with caution and if there are 
other circumstances on record which lend support 
to the truth of the evidence of snch witness, it can 
be acted upon. {p. 855, col. 1.) . 

The evidence of prosecution witnesses recorded 
before the committing Magistrate and transferred to 
the record of the Sessions Court, under the provi- 
sions of s. 288, Criminal P. O., ison the same foot 
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ing with all other evidence in the case for all pur- 
poses and it is not necessary that there should be 
corroboration of those statements otherwise. 90 
Ind. Oas. 537 (7) and 162 Ind. Oas. 379 (8), relied 
on. [p. 856, col. L] 

in all cases regarding admissibility ofa particular 
piece cf evidence the material time when the ad- 
missibility has got to be decided is the time when 
the Court received the evidence and not the even- 
tual result. [p, 852, col. 2.) 

oliceman who is present and stands by 

acquiescing in an assault on & prisoner committed 
by another Foliceman for the purpose of extorting 
confession is guilty of the offence of abetment of an 
offence under s. 330, I. P. O, If, however, he is 
not merely standing by but taking active part. He 
is guilty ofan offence under s. 331 if grievous hurt 
is caused, [p. 857, col. 14 


Cr. A. from the order of the Court of 
the Additional Sessions Judge, Saugor, 
dated November 30, 1939. 


Mr, J. Sen, for tte Appellant. . 
Mr. W. C. Dutt, The Advocate-General, 
for the Crown. 


dJudgment.—The prosecution case is that 
on the night of May 10,1939, a gold ring 
belonging to Puran and a gold mohar 
belenging to Khunde’s son Himmat were 
stolen from their perscns, while they were 
sleeping in the! court-yard of Khbunde. 
On report of the theft being made by 
Khunde (Exs. P12 and P-13), investigs- 
tion was first started by the accused 
Isbwari Prasad, head constable, and was 
subsequently taken up by the accused 
Parmanand, Sub-Inspector, on May 12, 
3939. In Exs, P-12 and P-18 Kkunde had 
definitely expressed his suspicion against 
Munde es it was he whc was there at 
night shampooing the legs of Purap, The 
Sub-Inspector and the head-constable 
Ist wari Prasad both suspected Munde but 
in all probability on Munde’s version that 
Puran and Mst. Uddeti were bringing a 
falee charge against Munde, they thought 
that the articles were with Puran and 
Uddeti, They tcok Puran, Mst. Uddeti 
and Munde to the khalyan of Kanhai out- 
side the village on May 12, 1939, with a 
view to extract confessions from them. 
Puran and Uddeti were first made to stand 
with hands and feet outstretched wide 
apart for about half-an-hour or so out- 
- side the khalyan and Parmanand and 
Ishwari Prasad kicked them on their legs 
in order to keep them properly stretched. 
Subsequently Munde was made to sit on 
the ground inside the khalyan and on 
the orders of the accused Parmanand and 
Ishwari Prasad the accused Bhaiyalal presse 


ed his knees against Munde’s back, while 


the other accused caught hold of his legs 
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and stretched them wide apart. The ac- 
cused’. Parmanand is alleged to have kicked 
Munde in the course of this operation 
which continued for a longtime. Munde 
continued screaming aloud complaining of 
dislocation of his leg, but his wailings 
were taken for false pretences. As a 
result of this torture, the left hip bone of 
Munde was found dislocated on medical 
examination on May 16, 1939, and inspite of 
medical treatment he succumbed on May 22, 
1939, Though the incident took place on 
May 12, 1939, Munde alone made a report 
on May 16, 1939, complaining of the torture. 
inflicted on him. Puran and Uddeti did 
not make any complaint till after the in- 
vestigation started on the complaint of 
Munde and during the investigation it also 
became clear that not only Munde but. 
Puran and Uddeti also had been tortured 
for extracting confessions from them. It 
was then that forthe first time reports were 
made by Puran and Uddeti on May 26, 
1939, and their reports are Exs. P-10 
and P-11. 

The Police investigated into the allega- 
tions and inasmuch as it was a case against 
Police Officers, the City Inspector in charge 
of Saugour Kotwali by whom the report 
of Munde was first received, immediately 
brought the matter to the notice of the 
Superintendent of Police by Ex, P-5 and 
the District Superintendent of Police 
moved the Additional District Magis 
trate, Saugor, to depute a First Class Magis- 
trate to hold Magisterial enquiry under the 
Police Manual. Mr. Banerjee, Magistrate, 
First Olass, was then deputed to hold the 
enquiry and in the coarse of it he examine 
ed Munde at the Main Hospital Saugor, 
on May 17,1939. The accused Parmanand, 
Ishwari Prasad and Barelal were not pre- 
sent on May 17, 1939, when Munde was exe 
amined, but they were given an oppor 
tunity to cross-examine him on May 20, 
1939, after they were made aware of the 
examination-in-chief that was recorded on 
May 17, 1939, Ex. P-6 isthe deposition of 
Munde given by him on oath before Mr. 
Banerjee and the first information report 
given by Munde is Ex. P-2 in the case. 

After investigation the accused Parma» 
nand, Ishwari Prasad, Barelal, Babulal, Bhai- 
yalal,tJanu and Roopsingh were committed 
to the Sessions to stand their trial under 
s. 302 read with s. 34, or in the alternay 
tive. under s. 331 read with s. 34,1. P.0,, 
for having caused the death of Munde by 
causing injury to him with the common 
object of extracting confession of theft 
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from him. The accused Parmanand. and 
Ishwari Prasad were further charged for 
two offgnces under s. 330, I. P. O., for volun- 
‘tarily causing hurt to Puran and Uddeti 
respectively, in the course of the same 
transaction and with the same object of 
extracting confessions as well regarding 
the same theft 

We have already stated the prosecution 
story to begin with and it would be better 
to state in brief the defence at this stage. 
All the accused persons admit that Puran, 
Uddeti and Munde were taken to the 
khalyan of Kanhai on the evening of May 
12, 1939, and it was ascertained that Munde 
had committed the theft in question, but 
they denied having inflicted any kind of 
torture with a view to extract confessions. 
The fact that Munde’s leg was hurt that 
time is not disputed but it is alleged that 
the hurt was caused by his fall in a pit 
close tothe khalyan where he had gone for 
making water. Of the accused Barelal, 
Janu and Roopsingh denied their presence 
Hi the khalyan at the time of the alleged 
all. 

The learned Additional Sessions Judge 
who tried the case acqitted Barelal for 
want of proper evidence against him and 
acquitted all the accused of the offence 
under s. 302 read with s. 34 but found 
them guilty of the offence under s, 331 
read with e. 31. Parmanand and Ishwari 
Prasad were found guilty of offences under 
s. 330 against Puran and Uddeti. The 
Additional Sessions Judge convicted the 
accused for these offences and sentenced 
them to variousterms of imprisonment. 
The sentences against Parmanand are two 
years’ rigorous imprisonment for the offence 
under 8, 431 read with s. 34; six months 
rigorous imprisonment for the offence under 
g. 330 against Puran, and six months rigorous 
imprisonment for the offence under s. 33U 
against Uddeti. The sentences against 
Ishwari Prasad are two years’ rigorous im» 
prisonment for the offence under s. 331 
read with s. 34, six months rigorous impri. 
sonment for the offence under s. 330 against 
Puran and six months rigorous imprison- 
ment for the offence under s. 330 against 
Uddeti. The sentences imposed on Parma- 
nand and Ishwari Prasad were ordered to run 
concurrently. The other accused Babulal, 
Bhaiyalal, Janu and Roopsingh were each 
sentenced to four months rigorous im- 
prisonment for an offence under s. 331 read 
with s. 34, I. P. O. Against these con- 
victions and gentences the accused have 
filed appeals. Oriminal Appeal No. 380 of 
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1939 is the appeal filed by Parmanand 
Oriminal Appeal No. 381 of 1939, is filed 
by Ishwari Prasad. Oriminal Appeal No. 391 
of 1939 is a joint appeal by Babulal, Bhaiyae 
lal, Janu and Roopsingh. The Provincial 
Govt. bas filed an application for revision 
for enhancement of sentence against Parma» 
nand, Sub-Inspector of Police, as he was 
the principal offender, This revision ap- 
plication is Oriminal Revision No, 40 of 
1940. All these were heard together and 
and this judgment will govern them all. 

Though an objection was taken in the 
trial Court and was also raised in the me» 
morandum of appeal that the trial was bad 
for misjoinder of charges under s. 302 and 
s. 331 with the charges under s. 330, this 
objection was not pressed at the hearing, 
The joinder was justified under s. 239 (d) 
of the Oriminal P. O., as according to the 
prosecution the offences were committed in 
the course of the sametransaction. Their 
Lordships of the Privy Council in Babulal 
Chaukhani v. Emperor (1), observed that the 
relevant point of time in the proceedings at 
which the condition as to sameness of trane 
saction must be fulfilled isthe time of ac- 
cusation and not that of the eventual re- 
sult. In view of this clear pronouncement 
of their Lordships of the Privy Council the 
objection was not pressed and has no sub- 
stance. 

On behalf of the appellants, however, a 
strong objection was raised to the admis- 
sibility of Ex. P-2 and Ex P-6 in the 
case. Exhibit P-2 is the first information 
report by Munde and Ex. P 6 is the state» 
ment of Munde recorded by Mr. Banerjee, 
Magistrate, First Class, Both these docu- 
ments were admitted in evidence in the 
Court below under s. 32 (1) of the Evi. Act. 
It was argued that these statements did not 
fall onder s, 32 (1) and the case Pakala 
Narayanaswami v. King-Emperor (2), was 
relied on. Section 32 (1) reads as under: 

“32 Statements, written or verbal, of relevant 
facts made by @ person who is dead, or who can- 
not be found, or who hag become incapable of 


giving evidence, or whose attendance cannot be 
procured without an amount of delay or expense 


19 PL T 343; (19383) IML J 647; 39 Or. L J 
452; 42 O W N6214; 1938 O WN 416; 1938 OLR 
189; (1938) M W N 505; 4 B R 490; 67 O LJ 161; 
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which, under the circumstances of the case, appears 
to the Court unreasonable, are themselves relevant 
facts in the following cases :— 

(1) When the statement is made by 8 person 88 
to the cause of his death, or as to any of the 
circumstances of the transaction which resulted in 
his death, in cases in which the cause of that per- 
gon’s death comes into question, 

Such statements are relevant whether the person 
who made them was or wag not, at the time when 
they were made, under expectation of death, and 
whatever may be the nature of the proceeding in 
which the cause of death comes into question.” 


Illustration under s. 32 (1) is illus. (a) 


the section :— 
Bees The question is, whether A was murdered by 
B;or A died of injuries received in a transaction 
in the course of which she was raviehed. f 

The question is, whether she was ravished by 
B or The question is, whether, A was killed by 
B under such pk nanang that a suit would lie 

ainst B by A's widow. , 
uA made by A as to the cause of his or 
her death, referring respectively to the murder, 
the rape, and the actionable wrong under considera- 
tion, are relevant facts,” 


Reading the section together with illus- 
tration (a) and reading the same in the 
light of the pronouncement by their Lord- 
ships of the Privy Council in Pakala 
Narayansawawi v. King-Emperor (2, we 
think it impossible to hold these two state- 
ments as inadmissible under e. 32 (1) of 
the Evi. Act, The argument for the accused 
was that these were not statements made 
by a person asto the cause of his death 
and therefore were not admissible. But 
they were certainly statements as to some 
‘of the circumstances of the transaction 
which resulted in his death in a case in 
which the cause of that person’s death 
comes into question, and the fact that the 
person who made them was not at the time 
when they were made under expectation of 
death is immaterial as stated in s. 32 (1), 
second part, and the proviso. It was then 
argued that before the Additional Sessions 
Judge there was a charge under s. 302/34 
of the I. P. O., and assuming that the state- 
ment made in Exs. P-2 and P-6 were ad- 
missible under 8. 32 (1), for the purpose of 
the charge under s. 302,1, P. O., inasmuch 
as the said charge has now failed and the 
eqnvictions are only under s. 331 and 8. 330, 
the statements made in Exs, P-2 and P-6 
were not admissible for these charges be- 
cause under these charges the cause of 
that person’s death does not come into 
question. This argument ignores the last 
clause in the ‘proviso to s. 32 (1). The 


proviso reads as under: | 

“Such statements are relevant whether the person 
who made them was or was not at the time when 
they were made under expectation of death, and 
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whatever may be the nature of the proceeding in 
which the cause of his death comes into question.” 
This point has been made clear by Illus. 
(a) to the section. In the illustsation 
which we have already quoted above 
the statement made by A as tọ the cause 
of his or her death referring respectively 
to the murder, the rape and the actionable 
wrong under consideration are shown as 
relevant facts. The nature of the pro- 
ceeding in which the cause of his death 
comes into question need not necessarily 
be a charge of murder or homicide, It 
may be acharge of a different nature or it 
may bea civil action. The only material 
point is that the cause of death must come 
into question irrespective of the nature of 
the proceeding in which it comes into 
question. The section and the illustra» 
tion being quite clear we do not 
think that it is necessary to develop 
the point by quoting authorities, but if an 
authority be needed we may cite Lalji 
Dusadh v. Kinge-Emperor (3), where it was 
laid down that a dying declaration is ade 
missible under s. 32 (1) of the Evi. Act 
even when the offencecharged is not homie 
cide. It cannot be disputed that this was 
a case in which the cause of death of 
the deceased Munde came into question. 
The prosecution story as narrated by us 
shows that throughout the enquiry the 
cause of death of Munde was material, 
That being so, the mere fact that a 
charge of murder failed and was not 
brought home to the aceused would not 
make the statement inadmissible for the 
purposes of other offences which were com= 
mitted in the course of the same transac« 
tion and with which the accused were 
charged. We may also observe that in 
all cases regarding admissibility of a 
particular piece of evidence the material 
time when the admissibility has got to- 
be decided is the time when the Oourt 
received the evidence and not the evens 
tual result, In this case when the 
statements were filed by the prosecution 
and proved in the case it could under no 
circumstances be argued that the cause 
of death of the deceased was not in question. 
The cause of death of Munde was in ques- 
tion as there was also a charge under s, 302, 
and this charge was. joined with other 
charges in the case under s. 239 (d) as 
forming part of the same transaction. So 
at the stage at which these statements were 
put up by the prosecution before the 


(3) 6 Pat. 747; 108 Ind, Cas, 698; 29 Or.L J 106; 
AIR 1528 Pat, 162. 
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’ Court as admissible it could not be argued 
that they were not admissible anda docu- 
men, once admitted in evidence remains 
admisgible for all purposes in the case. 
The subsequent result of the case, wiz, 
failure of the charge of murder should not 
make any difference whatsoever tothe ade 
missibility of the document. Just as their 
Lordships of the Privy Oouncil in Babulal 
Chaukhani v. Emperor (1) stated that the 
Televant point of time in the proceedings at 
which the condition as to sameness of trans- 
action must be fulfilled is the time of accus- 
ation and not that of the eventual result, we 
think we would be justified in stating the 
same with respect to the admissibility of 
a document. The relevant point of time 
in the proceedings at which the condition 
of the admissibility must be fulfilled isthe 
time when it has to be admitted by the 
Court before which the documents were 
filed and relied on and not the moment 
when he case is decided. 

One more objection was taken to the ad- 
missibility of Ex. P-6, namely, when the 
examination-in-chief, Ex. P-6, was recorde 
ed three of the accused were absent and 
it was not recorded in their presence. We 
do not see any force in this argument, We 
hold Ex, P-6 admissible not necessarily 
under s. 33 of the Evi, Act but nnder 
5. 32 (1) of the Evi. Act. Mr. Banerjee has 
been examined in the case as P. W. No. 13. 
Itis he who recorded Ex. P-6, He swears 
that in the absence of the accused he record- 
ed Munde’s statement on oath and that the 
whole of it repeated to Munde ; there was 
no objection by Munde regarding the record 
in Ex, P-6. As pointed out by the Additional 
Sessions Judge in para. 9 of his judgment 
the written record of dying declaration not 
taken down inthe presence of the accused 
is admissible whenit is proved by a wit- 
ness that the statements contained therein 
were in his presence recorded bya Magiss 
trate and read over to the accused who 
admitted their correctness. The learned 
Additional Sessions Judge has in para, 10 
of his judgment shown that it is only the 
latter part of the statement recorded on 
May 20, 1939 which was in the presence of 
all the accused that is admissible. under 
g. 33 also. So Ex. P-6 whether recorded in 
the presence of the accused are notis ad- 
missible under s. 32 (1) and the latter part 
is admissible under s. 33 also. 

It was next urged that if these statements 
are held to be admissible in evidence their 
evidentiary value is very little. The first 
reason given for this argument is that 
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Ex. P-2 was made for the first time on May 
16, 1939 though the incident took place on 
May 12,and secondly that there wasa dis 
ference between Exs. P-2 and P-6, It was 
also argued that inasmuch as the charge 
for murder has failed and it has definitely 
been found that the injury said to have 
been inflicted on the deceased by the accus- 
ed was not the direct cause of his death 
but there were supervening circumstances 
which led to the death of the deceased Munde, 
The dying declaration covers its significance. 
Anything stated by Munde regarding the 
manner in which he was dealt with by the 
accused, if proved to be eexaggerated should 
be received with very great caution and 
should not be considered as having great 
evidentiary value. 

Itis true that the first information report 
by Munde was on May 16, 1939 and not on 
May 12, 1939 and on May 12, 1939 on 
which the incident took place. The incident 
admittedly took place on the night of May 
12, 1939. The earliest time when the 
matter could have been reported to the 
Police, other than the Police who inflicted 
the injuries on Munde, was of May 13, but 
we have it in the evidence of Borey (P. W. 
No. 15), the brotherof the deceased Munde 
that the Sub-Inspector of Police and his 
party were in the village till the 15th. They 
left the village on Monday the 15th. Borey 
(P. W. No. 15) ales tells us that some time 
next morning the Thanedar ordered him to 
call one Gadaria from village Dongidahar 
who knew how to set right dislocations. He 
tells us further that after he had gone 
out of the village, the accused Roopsingh 
came to him and told him that he was 
wanted back by the Thanedar and that in 
his place he (Roopsingh) was going to call 
that Gadaria. This evidence shows that 
the Thanedar did not allow P. W. No, 15, 
the brother of the deceased, to get out of 
the village and we also know from this 
very witness that the Thanedar left the 
village on the 15th. It thus appears that it 
was not possible for Munde and Borey to 
lodge any complaint so long as the Thane- 
dar was in the village and that it was only 
after he left the village on the loth that 
the complaint was made on the 16th, There 
was thus really no delay in making the 
complaint, Itis difficult for a villager to 
Yealise the significance of an immediate 
report and in view of the situation in which 
the deceased and his brother were, we do 
not think that there was any abnormal 
delay in the report. It appears to us that 
the report was made as :soon as it” was 
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possible to get out of the village when the 
Police left the place. 

Reading Exs. P-2 and P-6 together we do 
not find that the versions are in any way 
different. The deceased has narrated the 
same story in both the statements with this 
difference that there aremany more details 
in Ex.P-6 than in Ex, P-2. The reason is 
obvious, Exhibit P-2 was a first informa- 
tion report and not expected to be a very 
detailed one while Ex P-6, is a statement 
recorded by the Magistrate holding an 
enquiry wherein the deponent was also 
cross-examined. It is not surprising that 
many more details have appeared in 
Ex, P-6, 

In both these statements the deceased 
has ascribed the dislocation of the hip bone 
to the torture caused to him with a view to 
extort confession. 

We are of the opinion that Ex, P-2 and 
Ex. P-6 are both admissible in evidence 
and thatthey are of great evidentiary value 
in the case. Moreover, these two documents 
on record do not constitute the entire evidence 
on record against the accused. The prose- 
cution has given evidence of witnesses who 
actually witnessed the transaction and who 
had opportunities of knowing the same and 
if we persuade ourselves to accept that evi- 
dence, Exs. P-2 and P-6 derive great weight. 

The main evidence against the accused 
regarding torture to Munde is furnished 
by Kanhaiyalal (P. W. No. 2) in whose 
khalyan the incident took place. Takhat 
(P. W. No. 3) who was then in the service 
of Kanbai, Duragsingh (P. W. No, 14) 
who appears to have helped the investiga- 
tion but did not take part in the torture, 
and Borey (P. W. No. 15), the brother of the 
deceased. The evidence of these witnesses 
was subjected to very severe criticism be- 
fore us. It was urged that Kanhai is a 
thoroughly unreliable witness and has cone 
tradicted himself in several places and 
should be regarded as absolutely unworthy 
of credit. Takhat (P. W. No. 3) involved all 
the accused in the offence by his evidence 
before the committal Court, Ex. P-14, but 
he changed in his cross-examination and 
made a statement favourable to the accused, 
The defence urged that this man’s evidence 
favourable to the accused may be accepted 
or at any rate his evidence should be disre- 
garded altogether as unworthy of belief. In 
any case if was urged that his statement 
before the committing Magistrate’s Oourt 
could not be accepted without independent 
corroboration. Dursgeingh was charac- 
terised by the learned Additional Sessions 


PARMANAND V. EMPEROR (NAG.) 


19010 


e 

Judge as suppressing facts and on this 
basis it was urged that his evidence was 
not of any evidentiary value and as regards 
Borey (P.W. No. 15) it was stated that he 
was a brother of the deceased and wae not 
an eye-witness. E 

We have considered the above criticism 
and have also considered the arguments in 
detail that were urged before us with a 
view to persuade us to discard the evidence 
relied on by the trial Oourt, but we do not 
feel impressed with the arguments, norcan 
see our way to discard the evidence by 
reason of the criticism that has been offered 
against it. The trial Oourt has dealt ex- 
haustively with this evidence in para, 14 to 
22 of its judgment. The contradictions in 
the evidence of Kanhai (P. W. No, 2) are 
not of a very material kind. The most 
damaging part of his position isthe denial 
ofa pit near the gate of the khalyan which 
is referred to by several witnesses for the 
prosecution who favour the accused at the 
stage of evidence before the Sessions Court 
andthe defence witnesses, It is also refer- 
red to in the deposition of the patwari 
(P. W. No. 12) though it is significant to 
note that he has not shown the alleged 
pit in the map that he prepared. It 
is also significant to note that no questions 
regarding the existence or otherwise of 
the pit were put by the defence to any of 
the prosecution witnesses thought most of 
them were from the village of the khalyan 
where the incident took place. Questions 
were put only tothe witnesses favourable 
to the accused, viz. P. W. No. 3 who 
changed in cross-examination and P. W. 
No. 14 who gave a halting statement. We 
are not surprised to find that the defence 
witnesses refer to the existence of the pit 
near the gate of the khalvan and and also 
give the length, breadth and the depth 
thereof asit isthe defence story that the 
deceased met with the injury to the hip 
bone in such a pit and thes witnesses came 
to state this story. We are not quite con- 
vinced about the existence of such a pit 
near the gate of the khalyan and even if 
it be held that there is such a pit, the 
mere fact that P. W. No. 2 who is old, 
denied knowledge about it will not be suffi- 
cient to enable us to discard his entire 
statement. It was pointed out that the 
statement of this witness was previously 
recorded under s. 164, Criminal P. O. and 
the investigating officer stated in the Court 
that he got that recorded in order to bind 
down the witness to that statement. On 
this basisit was argued that the deposition 
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of this witness should be regarded as very 
‘suspicious and should not be relied on. We 
areeaware of some rulings where itis so 
daid down and if the evidence of this wite 
ness had been the only evidence in the 
case, in all probability the accused could 
have successfully urged this but the evi- 
dence of P. W. No.2 is not the only evi» 
dence in the case and is on the whole 
satisfactory. We are not satisfied that he 
is deliberately concocting a false case 
against the accused, The investigating 
officer (P, W.° No. 4) apprehended that 
‘as offences against Police are rarely dise 
closed and proved there was every 
chance of the witness being won over, 
We shall show later that P. W. No. 3 and 
P. W. No,-14 appear to have been won 
over and have gone back on their state- 
ments made by them before the com« 
-mitting- Court. Under the circumstances 
we do not blame the investigating officer 
if be thought it fitto have the statement 
-of P. W. No, 2 recorded under s. 164, 
Criminal P. O. Section 164 is intended 
for such a purpose and cannot be rendered 
nugatory by the stock argument that if 
the statement of a witness in recorded 
under. 8. 164, the evidence of the witness 
should be discarded. If this were accepted 
as universally true, there will be no scope 
for taking action under s. 164, Oriminal 
P. ©.. We are of the opinion that if a 
statement of a witness is previously re- 
corded under s. 164, Criminal P, O. it 
leads to an inference that there was a 
time when the Police thought the witness 
may change but if the witness sticks to 
the statement made by him throughout, 
.the mere fact that his statement was pre- 
viously recorded under s. 164 will not be 
sufficient to discard it. The Oourt, howe 
ever, ought to receive it with caution and 
if there are other circumstances on record 
which lend support to the truth of the 
evidence of such witness, it can be acted 
upon. In the present case the evidence 
of P. W. No. 15 lends support to 
the evidence of P. W. No. 2 Ex. P14 
and the evidence of Duragsingh (P. W. 
No. 14) also lends support to the truth 
of the story narrated by P. W. No, 2. 
In addition to this we have on record 
. Exs. P-2 and P-6 ibe dying declaration of 
the deceased. The contradictions pointed 
out .in tbe evidence of P. W. No. 2, as 
already stated, are not of a very material 
character and it has to be noted that 
this old man of 7) has been examined in 
connection with this story four times bee 
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tween May 18, 1939 and November 14, 
1939 when he was finally examined in the 
Sessions Gourt. It is no wonder that a 
few contradictions here and there may 
occur. We accept the evidence of this 
witness as true and worthy of belief. It 
tallies with Exs, P-2 and P-6 and the 
evidence of P. W. No. 3 in the Committing 
Magistrate's Court, Ex. P-14. We cannot 
persuade ourselves to believe that P. W, 
No. 2 tutored the deceased to make a 
false complaint against the Police Officers, 
Exhibits P-2 and P-6 appears to us to be 
voluntary. Regarding the evidence of 
: . No. 3 it waseargued before us 
relying on Queen-Empress v, Jadub Das 
(4), Pahalwan Singh v. Emperor (5) and 
King-Hmperor v. Jehal Teli (6) that 
Ex. P-14 which is his deposition in the 
Committing Magistrate's Court cannot be 
relied on unless there is an independent 
corroboration for the same. Exhibit P-14 
was admitted on record under s. 282, 
Criminal P. O. It was not argued before us 
that it was wrongly admitted under s. 288, 
Criminal P. O., but what is urged is that 
though Ex. P-14 is admissible in evidence, 
its evidentiary value is nil unless there 
is independent corroboration for the same, 
The trial Court has shown in its judgment 
that this witness was won over by the 
accused and therefore gave a different 
statement in crosseexamination in the 
Sessions Oourt. This witness was showing 
signs of changing when his examination- 
in-chief began. The Public Prosecutor 
requested the Court to admit his deposi- 
tion in the Committing Court under s, 288, 
Oriminal P. O., and the Court granted the 
request. Thereafter the witness in exe 
amination-in-chief gave bis story which 
involved the accused in the offences com- 
plained of, but he again changed in cross- 
examination and gave a story fully sup- 
porting the defence, Under the circume 
stances it became necessary for the Court 
deciding the case to find out where the 
truth lay and which of the two versions 
was acceptable. The Oourt came to the 
conclusion that the witness was won over 
and we see no reason to differ from this 
view of the trial Oourt. It held that the 
evidence given by this witness in the Oom- 
mitting Court, Ex, P-14, and in his 
examination-in-chief is the true story of 


(4) 27 O 295. 
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the witness, while the version under crosse 
examination is made under the influence 
of the accused. We fail to see why in 
dependent corroboration is necessary for 
relying on Ex. P14, Section 288, Oriminal 
P. C.. lays down that the evidence of a 
witness duly reccrded in the presence of 
the accused under Obap. XVIII may in 
the discretion of the presiding Judge, if such 
witness is prceduced and examined be 
treated as evidence in the cage for all 
purposes subject to the provisions of the 
Indian Evi, Act. In the absence of any 
argument on the part ofthe accused re- 
garding the admi&sibility of Ex, P-14 in 
the Sessions Trial, Ex. P-14 is to be 
treated as evidence in the case for all 
purposes. The view about the necessity 
of further independent corroboration of 
the same as laid down in Queen-Empress 
v, Jadub Das (4) and some other cases, 
appears to us to be an improvement in 
the plain language of the section and 
adding to the requirements of the legis- 
lature. Queen-Empress v. Jedub Das (4) 
was a case before the amendment of s. 288, 
while King-Emperor v. Jehal Teli (6) is a 
case after the amendment. There are other 
cases also after the amendment in which 
this view is accepted but as stated al- 
ready it appears to us to be insisting 
upon compliance of a condition not re- 
quired by s. 288. Their Lordships vf the 
Calcutta High Court have made this clear 
in Abdul Gani Bhuya v. Emperor (7) in 
which both these cases are referred to and 
it is laid down that deposition of a witness 
recorded by a Ocmmitting Court can be 
the basis of conviction, if admitted ‘under 
s. 288 We invite attention particularly to 
the passages at pp. 188 and 1¢$* wherein 
emphasis is laid on the words “for all 
purposes”, We may also refer to Narinjan 
Singh v. Crown (8) wherein it is laid 
down that the evidence of prosecution 
witnesses recorded beforethe Committing 
Magistrate and transferred to the record 
of the Sessions Court, under the provisions 
of s. 28x, Criminal P. C., is on the same 
fcoting with all other evidence in the case 
for. alle purposes and it is not necessary 
that there should be ‘corroboration of those 
statements otherwise. In Fakira v. King- 


(7) 53 C 181; 90 Ind. Cas. 537; 42 O LJ 205; 26 
Or. L J 1477; AIR 1926 Oal. 235. 
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Emperor (9) their Lordships of the Privy 
Covncil at p. 717* at the top also lay 
emphasis on’ the words “for all purposes”, 
We do not ‘therefore agree with the 
contention that Ex. P-14 is not good 
evidence without independent . corrobora- 
tion. Exhibit P-14 is clearly against the 
accused. It is also corroborated by the 
other evidence on record. 

Duragsingh (P. W. No. 14) has no doubt 
given a halting evidence and the Addi- 
tional Sessions Judge has shown in para. 21 - 
of his judgment that this witness has 
been won cver but in spite of his being 
won over he has made damaging states 
ments against the accused which clearly 
show that he knew that the injury to 
Munde and to his hip bone was caused 
when he was tortured for extracting con- 
fession. 

Borey (P. W No. 15) is another witness 
who though not an eye-witness has stated 
facts which lend support to the prosecu: 
tion story against the accused. He is the 
brother of the deceased and was sent away 
while Munde was being dealt with and was 
detained at P. W. No. 14's house when he 
heard his brcther’s screams. The evidence 
of this witness was not very much criticised 
before us. 

The medical evidence on record supports 
the prosecution story. Dr, Kailas Chandra 
who examined Munde frst found forward 
dislocation of the left hip possibly due to 
violence at the back of the hip and 
swelling round about the left hip, He 
stated that the dislocation was so patent 
on his face of it that no X-ray examina- 
tion was necessary. The opinionsof Dr. 
D'Silva (D. W. No. 1) who did not see 
the deceased but gave his opinion from 
post mortem report and Dr. Lavate who 
did not notice any dislocation at the post 
mortem cannot be preferred to that of one 
who actually saw the injury when the 
patient was brought to the hospital on 
May 17, 1989, Even Dr. D'Silva does not 
deny the possibility of a fracture of hip 
bone if the legs of aman are stretched 
sideways. Dr, Lavate’s statement that he 
did not notice any dislocation is consistent 
with the evidence of Dr, Kailas Chandra 
who on noticing dislocation tried to set it 
right and had reduced it. In all probability 


(9) I L R 1937 Bom. 711; 167 Ind, Oas. 780; 1937 
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it yas set tight and was not noticed by 
Dr Lavate who performed the post mortem 
on May 23, 1939. 

The ,evidence of P. W. No, 2, P. W. 
No. 3, P. W. No. 14 and P. W. No. 15 
read with Ẹzxs. P-2, P-6 and P-14 con" 
clusively establishes the prosecution story 
and the medical evidence on record which 
we have accepted leads us to the conclue 
sion that the dislocation of the left hip 
bone of the deceased Munde was caused 
in consequence of the acts of the accused 
in torturing him atthe khalyan of Kanhai 
for extorting confession. 

The prosecution evidence discloses that 
the accused Sub-Inspector Parmanand was 
the principal offender and it was on his 
arrival and taking up the investigation in 
his hands that the offence was committed. 
Ishwari Prasad who was present and acting 
under him and ordering where necessary 
must have played a secondary part, but 
a Policeman who is present and stands by 
acquiescing in an assault ona prisoner 
committed by another Policeman for the 
purpose of extorting confession is guilty 
of the offence of abetment of an offence 
under s. 330, I. P. O. Queen-Empress v. 
Latif Khan (10). In this case Ishwari 
Prasad was not merely standing by but 
taking active part. He was ordering:to:ture 
and himself kicking. On the prosecution 
evidence on record he is guilty of an 
offence under s. 331. if grievous burt 
is caused, The other accused have also 
been shown as having taken part in 
the assault though of course it has to be 
admitted that they were mere tools in the 
hands of the Police Officers. All of them 
admitted their presence on the spot except 
Janu and Roopsingh but even D. W. No. 4 
(Karansingh) proved that even these were 
present when the deceased suffered the 
injury. The prosecution witnesses are not 
telling lies when they speak of the presence 
of all the accused persons and the part 
that they took inthe transaction, 

The defence version that the deceased 
went out to make water and fell on a 
pit and got his bone dislocated was not 
accepted by the Court below which heard 
the entire evidence, nor has the Oourt 
accepted the statement of Ishwari Prasad 
that he was not ab the khalyan that 
night. 

On Behalf of the accused reliance was 
placed on the evidence regarding the exist- 
euce of a pit and the evidence of some of 
the defence witnesses who stated that 

(10) 20 B 394. 
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the deceased fell in the pit and his bone: 
was dislccated. The evidence of some wit 
nesses that the deceased admitted that he 
got the injury by a fall in a pit is also 
relied on, When some of the prosecution 
witnesses were won over and changed their 
statements, it ia not surprising to find a few 
persons coming forward to support the de- 
fence version, We are not impressed with 
the defence evidence. It appears to be arti» 
ficial, and as the trial Court which heard it 
was not satisfied with it and has rejected it, 
we unhesitatingly dismiss it from conside" 
tation. 


We hold that the offegce under s, 331 
read with e. 34, I, P. O„ has been rightly 
brought home to all the accused with refer- 
ence tothe hurt caused to Munde which 
was of a grievous nature and that they were 
rightly convicted, 

This brings us to the consideration of 
the offence and under s. 330, I. P. C., of 
which Parmanand and Ishwari Prasad were 
charged. The prcsecution story is that 
these two accused committed offences under 
s. 330 I. P. C., upon Mst. Uddeti and Puran, 
Both of these persons have been examined 
as prosecution witnesses in the case. The 
property stolen belonged to Puran and 
Uddeti, but the Police suspected these very 
persons of theft. It appears that this was 
due to Munde’s denial of theft and stating 
to the Police that the complainant Khunde, 
his wife and son-in-law were laying a false 
charge against him owing to enmity. 

On May 12, 1939 the Sub-Inspector 
Parmanand and Ishwari Prasad first came 
to their house at sunset along with other 
persons of the village and made Puran, 
Uddeti and all her daughters stand in a 
line and they were asked to confess theft 
and show the property. When they declin- 
ed to confess, Uddeti and Puran were order- 
edto be taken to the khalyan of Kanhai. 
There at the gate they were made to stand’ 
facing each other with hands and feet oute 
stretched and were ordered to make crosse 
demands from each other for the stolen pro- 
perty—Uddeti demanded her mohur from 
Puran and Puran demanded his ring from. 
Uddeti. The witnesses say that this process 
went on for along time and that whenever 
they lowered their hands or brought their 
legs together, the Sub-Inspector and the 
Head Constable (Parmanand and Ishe 
wari Prasad) reətored them in their origi- 
nal position. The accused, are a.leged to 
have kicked the legs of Uddeti to widen 
them and Uddeti fell down twice on 
account of torture. The story given by: 
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Uddeti and Puran is corroborated by the 
evidence of P. W. No. 2, the evidence of 
P. W. No. 3 in the Committing Magistrate's 
Conrt (Ex. P-14) and by the evidence of 
Kunde ‘P, W. No. 1) who stated that on 
return frem the khalyan. Uddeti could not 
walk properly and was confined to bed for 
three days. Khunde explains why no report 
was made to Police scon after the inci- 
dent. His explanation is that he did not 
complain as the offence was committed by 
the Police Officers themselves. The evi- 
dence on record is sufficient to establish the 
offences under s. 330, I. P, O. against Parma- 
nand and Ishwayi Prasad in respect of 
Puran and Uddeti. 

Counsel for the accused took objection to the 
admission of Exs. P-10 and P-11 as first infore 
mation reports in the case on the ground that 
they were obtained from Puran and Uddeti 


during the course of the investigation of . 


the offence against Munde. The Additional 
Sessions Judge has explained that so far 
as tbey refer to offences against Puran and 
Uddaeti they fall under s. 154, Criminal P.C., 
and are admissible, and the mere fact that 


these reports were made during the course 


of an investigation of another offence will 
not make them statements under s. 162, 
Oriminal P.C. The point about the admise 
sibility of these documents is not of any 
material consequence in the case, as we 
base our decisien on the oral evidence on 
record and hold that the offences have been 
established against both the accused. 

We uphold the convictions of all the ace 
cused under s. 331 read with s. 34, I. P. O. 
‘in relation to Munde and we also uphold the 
convictions of Parmanand and I[shwari 
Prasad for offences under s. 330, I. P. O. 
against Puran and Uddeti respectively. 
‘The only point for decision now left is one 
of sentence. 

Babulal, Bhaiyalal, Janu and Roopsingh 
were Sentenced to four months rigorous im- 
prisonment under s. 331 read with s. 34, 
1. P. O., and as these people were used as 
tools by Parmanand and Ishwari Prasad, 
light sentences against them were justified 
and we uphold the same. 

Ishwari Prasad, the Police Head Oonstas 
ble, was sentenced to two years rigorous im» 
` pricsonment under s, 331 read with s. 34, 
I. P, O. and to six months’ rigorous impri- 
sonment for an offence under s. 330, against 
Puran, and six months rigorous imprison- 
ment -for an offence under s. 331 against 
Uddeti. These sentences are ordered to 
Tun concurrently. We are of the opinion 
that Ishwari Prasad was aleo acting under 
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the influence cf Parmanand, but he belong- 
ed to the Police department and ought 
to have realized his responsibility. He 
transgressed the limits of law and deserved 
the sentence inflicted on him. 

Parmanand, the Sub-Inspectpr of Police, 
is the principal offender in thia case. It is 
unfortunate that he should have resorted to 
these illegal means in detecting crimes, If 
persons charged with the maintenance of 
law have themselves transgressed the law 
and bad recourse to illegal means in order 
to obtain the credit of detecting crimes, 
they ought to be severely dealt with This 
accused did not admit the offence but put ‘up 
a false defence. He wanted .us to believe 
that Munde’s grievous hurt. was only acci- 
dentally caused. We have found. that he 
wanted to conceal his offence and tried to 
do so throughout. He has been sentenced 
by the learned Additional Sessions Judge to 
undergo rigorous imprisonment for two years 
for the offence under g. 331 read with s. 34, 
I. P. O. and six months each for each of the 
offences under s. 330, I.. P. O., the sentences 
to run concurrently. He will thus be in jail 
He gets the same 
punishment as Ishwari Prasad, his Head 
Constable, who is also sentenced fo two 
years rigorous imprisonment, though the 
part played by Ishwari Prasad was in the 
circumstances of the case secondary and 
under the influence of Parmanand. We are 
of the opinion that -Parmanand deserves a 
larger punishment than that inflicted on 
Ishwari Prasad. We accept the application 
of the Prov. Govt. for enhancement of his 
sentence and sentence him to rigorous im- 
prisonment for three years for the: offence 
under s. 331, I. P. C. The sentences inflicte 
ed for the other offences under s. 330, 
I. P.O., will stand, and the order of the 
Court below that all the sentences will run 
coneurrently will also stand. 

The result is that all the appeals are dis- 
missed and the application for enhancement 
of sentence against Parmanand is accepted. 

8. Appeals dismissed, 
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elause—Scope and applicability—“Share of mort- 
gags," meaning explained—Manner of acquisition 
of equity of redemption is immaterial—Two dis- 
tinct gwners of two properties mortgaging same to 
third person—Mortgagee subsequently purchasing one 
of properties free from mortgage from the owners 
thereof in consideration of other liability between 
them—S. 60, Igst clause, if applies—Mortgagee, if 
can recover entire debt from the remaining property 
Right of contribution, if affected. 

The last clause of s. 60,T P, Act, is based on the 
principle that a mortgage is indivisible and it has 
to be redeemed entirely or not at all. Where there 
js a mortgage for an entire sum and properties be- 
longing to one or several owners are secured there~ 
under, it is not open to a mortgagor or one of seve- 
ral mortgagors to redeem an item or bis share only 
on payment of a proportinate part of the debt be- 
cause there is only ‘one mortgage, one debt and 
one entire right against all’, whether against per- 
sons or properties. The only exception provided by 
the clause is where a mortgagee acquires the share 
of the mortgagor. Two conditions are necessary for 
the exception to operate, namely, (1) the acquisition 
must be as a mortgagee, that is, as holder of the 
mortgage, and (2) what is acquired should be the 
share of the mortgegor. Inthe context the words 
‘share of the mortgagor’ in the clause, can only 
mean the interest of the mortgagor outstanding after 
the creation of the mortgage, that is, the ownership 
of the property minus the interest vested in the 
Mortgagee and according to legal phraseology it 
would be the equity of redemption that is, a right 
to redeem a particular mortgage. The equity of 
redemption is a relative term and will vary accord~ 
ing as there are one or more mortgages of the same 
property. Thus, according to the plain meaning of 
the language of the clause, there must be an acquisi- 
tion of the equity of redemption in the mortgaged 
“property or part thereof by.a mortgagee qua mort- 
gagee. The seme principle would apply in whatso- 
ever manner the equity of redemption is acquired 
by the mortgagee, that is by inheritance, or by 
device or by private treaty or by purchase in exe- 
cution of decree. Bisheshur Dial v. Ram Sarup (1), 
55 Ind. Cag. 664 (2), Mutty Lal Pal v. Nandu Lal 
Neogt (3) and 1 Ind. Cas, 779 (4), relied on. (p. 861, 
col, 2; p. 882, cols. 1 & 2.] 

e plain meaning of the clause suggests 
that it is only applicable to cases where the mort- 
gaged property is owned or becomes absolutely 
owned by several co-sharers or owned in distinct 
and separate ownerships by more than one mort- 
Bagor. Inthe case of a single mortgagor where 
rights of third parties do not intervene whether it 
is a single individual or a group of individuals 
constituting an entity the application of the clause 
presents no difficulty, It is only inthe former class 
of cases ‘questions really do arise in regard to the 
rights inthe mortgage property becoming vested in 
more than one person. [p. '62, col Lj 

The principle underlying the last clause of s, 60 
applies only in cases where the mortgagee in the 
character of a mortgagee acquires the equity ofre- 
demption outstanding in the mortgagor. Therefore, 
if before or at thetime of acquisition the mortgagee 
renounces his character of mortgagee and purchases 
the property, the last clause of s, €0 would have no 
application. It would be open to the mortgagor to 
agree that the amount paid for the purchase might 
go in reduction of any debt due to the mortgagee 
unconnected with the mortgage. 42 Ind. Oas. 352 
(6) and Sesha Ayyar v. Krishna Ayyangar (7), re- 
lied on, 77 Ind, Cas. 26 (8), explained, 6 Ind. Cas, 

$42 (5), not followed. [p. 864, col. 1.) 
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Consequently where two distinct owners of two 
properties mortgage the same to a third person who 
subsequently purchases one of the properties from 
the owners thereof free from mortgage in éonsidera- 
tion of some other liability of the owner to him, 
the last clause of s. 60 has no application and the 
mortgagee is entitled to recover the entirety of the 
debt from the rest of the mortgaged property. But 
that would not affect the other mortgagor's right of 
contribution against the person in possession of the 
other property which is sold free from mortgage. 


A. against the decree of the District 
ae South Arcot, dated September 25, 
1936. 


Messrs. T. M, Krishnaswami Ayyar and 
Hie V. Ramchandra Ayyar, for the Appel- 
ants. s 


Messrs. V. V. Srinivasa Ayyangar, 6. 
Padhmanabha Iyengar and T. E Ramabhae 
dra Chariar, for the Respcndents. 


Venkataramana Rao, J.—This is an 
appeal from the judgment of the learned 
District Judge of South Arcot ina suit to 
enforce a mortgage dated November 29, 1919 
executed by defendants No. 1 to 3 in favour 
of defendant No. 5, This deed of mortgage 
Ex. A, was assigned by a deed of assign- 
ment Ex, O, dated January 9, 1932 in favour 
of plaintiff No. 3 who was a benamidar for 
plaintiffs Nos. 1 and 2. Defendant No, 4 is 
the son of defndant No. 1; defendant No. Bis 
defendant No 5’s wife; defendant No. 7 is 
the undivided son of defendant No. 5; and 
defendant No. 8 is a purchaser in Court 
auction of the suit properties in execution 
of a money decree against defendants 
Nos, 1 and 2 subsequent to the date of the 
mortgage. Defendant No, 9 is the Official 
Receiver who was added as a party since 
tke date of the suit as the representative of 
defendant No. 1 who was adjudged an 
insolvent. Thesum sought to be recovered 
in the suit was Rs. 20,000 which is the 
amount secured under the said mortgage, 
The main defence of defendant No. 8 who 
became the purchaser of the right, title and 
interest of defendant No, 1 in the suit pro- 
perties in execution of a money decree was 
that the plaintiffs were not entitled to 
recover sum of Rs. 20,000 but only 
Rs. 11,1]1-1-9. The defence of defendants 
Ncs. 5 to 7 was that they were not Hable, for 
the suitclaim. To understand the plea of 
defendant No. 8a few facts are necessary. 
The mortgage Ex. A comprises two sets of 
properties: (1) the properties situate in 
the village of Orathur which belonged 
to defendants Nos. 1 and Z, and (2) the pro- 
perties in Perumbakkam village which 
belonged to defendent No. 3. The mortgage 
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is usufructuary and provided that the 
mortgagee should enjoy the properties in 
lieu „of interest and there is a clause which 
provides for redemption to this effect : 

“We shall pay the said sum in any month of 
Chitrai when ‘you may choose to ask for the 
amount, or when we desireto pay the amount and 
redeem the properties. In default, we agree that 
the amount may be received by process of Court.” 


On November 25, 1922 by a registered 
lease the said properties were leased to the 
mortgagors for a period of five years stipus 
lating an annual rent of Rs. 2,109. In de- 
fault of payment of rent, it was provided in 
the deed that the lessor was entitled to 
recover the balance of the amount due and 
payable with interest at one per cent. per 
mensem from the lessees personally and 
also from and out of the properties leased, 
but by a later clause the personal liability 
of defendants Nos, 2and 4 was excluded and 
it was etipulated that only the properties 
would be liable, There can be no doubt 
that this document creates a charge over 
the properties leased, that is the properties 
mortgaged under Ex. A, for the rent that 
may be due and payable thereunder. It 
is also stated that an intermediate charge 
was created over the property in favour of 
defendant No. 5's son-in-law benami for 
defendant No, 5 but it does not appear from 
the record what the nature of that charge 
was and when it was redeemed, and for 
the purpose of this appeal we have to proce- 
ed upon the footing that cn the same pro- 
Perties there was a mortgage and a su bsequ- 
ent charge created by the mortgagors in 
favour of the same plaintiff under the 
said lease. Any decision that we give here 
will be without prejudice to the rights and 
obligations that may be enforceable under 
any such intermediate charge if any sub- 
sisting. It appears that although the pro- 
perty was leased to all the mortgagors; only 
defendant No. 3 enjoyed the income from 
the mortgaged property. But he failed to 
pay the rent and on September 27, 1929, 
there was a sum of Rs. 19,700 due and 
payable. For asum of Rs. 15,000, part of 
the said sum of Rs. 19,700, defendant No. 3 
sold all the lands in Preumbakkam 
village by a sale deed Ex. I, dated Septem- 
ber 27, 1929 mortgaged under Ex. A to 
defendant No. 5 absolutely. The operative 
portion of the said deed runs thus: 

“Deducting the balance due to you is Re. 19,700. 
Out of this amount you have agreed to give credit 
toa portion namely, Rs. 15,000. As I have received 
the said sum in that manner, I have in lieu thereof 
hereby sold to you absolutely the undermentioned 


properties belonging to me and in my possession 
and have delivered possession. You shall hold 
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and enjoy the undermentioned properties from this 
day forwards with rights of alienation such agit. 
and sale. To this effect have I executed this deéd’ 
of absolute sale with consent”. e 

On a perusal of the deed there xan be 
no doubt that defendant No, 3 conveved 
the said property to defendant, No. 5 free 
from encumbrances to be enjoyed by de- 
fendant No. 5 with full powers of alienas 
tion, What the effect of this conveyance 
on the rights of the parties is we shall 
consider later. On January 9, 1932 defend- 
ant No, 6, the wife of defendant No. 5, 
purchased from Maria Susai Reddiar and 
his son plaintiffs Nos. 1 and 2 herein certain 
properties for a sum of Rs. 35,000. Part of 
the .consideration, namely a sum of 
Rs. 15,000 was paid by way of execution of 
a promissory note by defendant No. 5 in 
favour of the vendors. In regard to the 
balance of Rs. 20,000 the consideration was 
said to have been paid thus: 

“I have also received Rs 27,000 in respect of the 
assignment of the usufructuary mortgage debt bond’ 
for Rs. 20,000 executed this day by your husband’ 
Eswara Krishna Ayyar in favour of my wife Rose- 
Mari Ammal atmy instance the ssid usufructuary- 
mortgage debt bond having been executed on Novem- 
ber 29, 1919 by Orathur Duraiswami Reddiar and 
others in the name of your husband for Rs. 20,000”. 

It is conceded that defendant No. 6 was 
only a benamidar for defendant No. 5. The 
usufructuary mortgage in favour of defend» 
ant No, 5 was assigned in favour of the. 
wife of Susai Reddiar as part of the con- 
sideration of Rs. 20,000. This was effected 
by a deed of assignment Ex. O, bearing 
the same date, In the deed of assignment, 
itis clearly stated that the properties in 
Perumbakkam were excluded and the 
operative portion of the assignment deed 
ran thus: 

“I have assigned to you the undermentioned 
usufructuary mortgage bond and have given to- 
you my rights under the said usufructuary bond 
as per its terms excepting the properties in Perum- 
bakkam village .........You shall yourself enjoy the- 
undermentioned properties from this day forward.” 


Itison the strength of Ex. O, that the 
present suit was filed. The contention of 
defendant No, 8 that he is not liable to pay 
the sum of Rs. 20,000 is thus stated by him 
in paras. 5 and 6 of his written statement: 

5. Since defendant No. 5 under whom the present 
plaintiffs claim a right to the suit mortgage has. 
purchased a portion of the mortgaged property as- 
stated in para. 4 above even before the date of the 
alleged assignment, the suit mortgage as well as. 
the mortgage referred to in” para. 3 have become 
split up and portions of the mortgage debts (in 
proportion to the value of the properties purchased 
by defendant No. 5) have become extingulished 

6. On the date of the suit mortgage, and on the 
date of the mortgage referred to in para. 3 above,. 
Items Nos, 1 to 89 were worth Rs. 20,000; 4/9th of the: 
suit debt became therefore extinguished and so 


0 can be recovered out of items Nos. 1 to 89 in 


Sch, IJ-A, In any event irrespective of the ques- 


tign as tg whether any portion of the debt became 
extinguished since the mortgage has split up for 
the reasons stated in para. 5 above, the plaintiffs 
will not be egtitled to recover the whole amount 
from Items No. 1 to 89 only. The plaintiffs can re- 
‘cover from these items only the proportionate 
amount of the debt, namely 5/9th which amounts 
to Ra. 11,111-1-9". 

In effect the substance of the contention 
is that by defendant No, 5 purchasing the 
Perumbakkam properties the integrity of the 
mortgage was broken up and there was a 
pro tanto extinction of the debt and the 
mortgagors, defendants Nos. 1 and 2, were 
entitled to redeem the suit property only on 
payment of a proportionate amount namely 
Rs. 11,111-1-9. The learned District Judge 
has given effect to this contention and given 
mortgage decree against the suit pro- 
perties only for a sum of Rs. 11,000 odd 
and in respect of the balance he gave a 
decree against defendant No, 5 on the 
ground that there wasa covenant for title 
under Ex. O, in and by which he covenante 
ed that Rs. 20,000 was recoverable from 
the suit properties and.as there was a 

_ breach of that covenant the plaintiffs were 
entitled to get the balance from defendant 
No, 5. This appealis perferred by defend- 
ants No. 5 and 7. Two contentions have 
been advanced by Mr, T. M. Krishnaswami 
Ayyar, the learned Counsel: (1) the pur- 
chase by defendant No. 5 under Ex. 1 of 
the Perumbakkam properties from defend- 
ant Nos. 3 was a purchase for full value of 


the entirety of the property free of the- 


mortgage under Ex. A and not merely of 
the equity of redemption and therefore 
the last clause of s, 60, T. P. Act, would not 
apply So as to entitle defendants Nos, L and 
2 to, claim redemption of their property 
on payment of only a proportionate part 
of the debt and the plaintifs would there- 
fore be entitled to recover the entire 
amount of the mortgage from the suit pro- 
perties; and (2)the decree against defen- 
-dant No. 5 is wrong because there was no 
covenant for title given by him under the 
assignment Ex. O. In regard to the first 
contention Mr. Kiishnaswami Ayyar put 
his case thus: Where the mortgage does 
not acquire merely the equity of redemp- 
tion but acquires tHe full ownership in a 
‘part of security, whether its full value or 
‘part thereof is oris not utilised for the 
reduction of the mortgage debt, the part 
security having fetched its full value from 
‘the mortgagee purchaser, the remedies of 
the mortgagee as such regarding the balance 
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the mortgage amount that may remain pay- 
able or the entirety of the remainder of the 
properties left as security against which he 
may proceed ; s. 60 has no application to 
such cases. He also urged that it is open to 
the mortgagee to release his mortgage right 
over any portion of the security and the 
substance of the transaction evidenced by 
Ex. I must amount to a release of the mort- 
gage right under Ex. A and purchase of the 
property free of that mortgage right in full 
satisfaction of a debt whish is common to 
both the mortgagors and whatever rights of 
contribution defendants Nos. 1 and 2 may 
have in respect of Perumbakkam properties 
the rights of the mortgagee and therefore of 
his assignee to proceed against the pro: 
perties of defendants, No. 1 and 2 cannot 
be affected by defendant No. 5's purchase. 
The contention of Mr. V. V. Srinivasa 
Ayyangar on behalf of defendant No. 8 is 
that a right of partial redemption cone 
ferred under the last clause of s. 60, T. P, 
Act, is separate altogether from any ques- 
tion about the amount on the payment 
of which alone such partial redemption 
could be obtained and the moment in 
any manner or by any means a share in 
the equity of redemption becomes vested 
by acquisition in the mortgagea the mort- 
gagor or any one of the mortgagors gets the 
right of asking for and obtaining partial 
redemption. Before dealing with the sounds 
ness of these contentions it will be neces: 
sary to examine the scope of the last clause 
of s. 60, T. P. Act, which runs thus : 

“Nothing in this section shall entitle a person 
interested in a share only of the mortgaged pro- 
perty to redeem his own share only on payment of 
a proportionate part of the amount remaining due 
on the mortgage, except only where a mortgagee, 
or if there are more mortgagees than one, all such 


mortgagees, has or have acquired in whole or in part 
the share of a mortgagor.” 


This clause is based on the principle 
that a mortgage is indivisible and it has 
to be redeemed entirely or not at all. 
Where there is a mortgage for an entire 
sum and properties belonging to one or 
several owners are secured thereunder, if 
is not open to a mortgagor or ‘one of 
several mortgagors to redeem an item or 
his share only on payment of a propor- 
tionate part of the debt because there is 
only ‘one mortgage, one debt and one 
entire right against oll’, whether against 
persons or properties. The only exception 
provided by the‘clause is where a mortgagee 
acquires the share of themortgage. - Two 
conditions are necessary for the eaception 
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to operate, namely, (1) the acquisition must 
be as a mortgagee, that is, as holder of the 
mortgage, and (2) what is acquired should 
be the share of the mortgagor. 

The question is what is meant by the 
words ‘share of the mortgagor’ in the 
clause. In the context it can only mean 
the interest of the mortgagor outstanding 
after the creation of the mortgage, that 
is, the ownership of the property minus 
the interest vested in the mortgagee and 
according to legal phraseology it would be 
the equity of redemption that is, a right 
to redeem a particular mortgage, The 
equity of redemption is a relative term 
and will vary according as there are one 
or more mortgages of the same property. 
Thus, according to the plain meaning of 
the language of the clause, there must be 
an acquisition of the equity of redemption 
in the mortgaged property or part thereof 
by a mortgagee qua mortgagee. In the 
case of such acquisition, the clause provides 
that a person interested ina share of the 
mortgaged property can redeem his share 
on payment of a proportionate part of the 
debt, Here the questicn arises who is 
meant by a person interested in a share 
of the mortgaged property? Again, the 
plain meaning of the clause suggests 
that it is only applicable to cases where 
the mortgaged property is owned or becomes 
absolutely owned by several co-sharers or 
owned in distinct and separate ownersbips 
by more than one mortgagor. In the case 
of a single mortgagor where rights of 
third parties do not interven whether it 
is a single individual or a group of 
jndividuals constituting an entity the 
application of the clause presents no 
difficulty, It is only in the former class 
of cases questions really do arise in regard 
to the rights in the mortgage property 
becoming vested in more than one person. 
lt may be necessary in this connexion 
to examine the reason why an exception 
is made to the general rule that the redemp- 
tion must be of an entirety of the pro- 
perty in cases where the mortgagee acquires 
a share of the mortgagor. When the mort- 
gagee acquires the equity of redemption he 
steps into the shoes of the mortgagor in 
respect of the property purchased subject to 
the mortgage in his favour, 

There is thus a fusion of interest of 
both the mortgagor and the mortgagee 
and the mortgage becomes extinguished. 
The result of the extinguishment is that 
the mortgage debt over that property is 
wiped out, though every parcel of the 


* 


KRISHNA IYER V. SUSAI REDDIAR (MADR.) 


190 40 
mortgaged property so far as the mortgadys: 
is concerned is liable for the entire mort- . 
gage debt but as between tae mortgage 
properties they are liable to contribute . 
ratéably to the debt (s. 82, T. P. Act). 
This principle woald apply ds between 
the mortgagors inter se. At the mortgagee 
by purchase of the equity of redemption 
becomes a mortgagor in respect of the 
property purchased, the principle would 
apply also against him by virtue of taking 
the character of a mortgagor in respect 
of a portion of the property. The extent 
of the debt that is wiped out will be. 
proportionate to the relative value of the 
property purchased. In the case of a 
single mortgagor, or where there is more 
than one mortgagor with their consent, 
when the mortgagee purchases the equity of 
redemption in an item or @ part of the 
property, no question of partial or piecemeal 
redemption would arise because the rest of 
the property would still be owned by the 
mortgagor or mortgagors and it would 
be liable for the remainder of the mort- 
gage debt, It may be said that therest 
of the property is ‘the share of the mortgagor” 
within the meaning of the section. It 
does not matter whether the equity of 
redemption is purchased in execution 
of a decree against a mortgagor or by 
private treaty. The principle applicable 
would be the same in both cases: vide 
Bisheshur Dial v. Ram Sarup (1), (execution 
sale), Ponuambala Pillai v. Annamalai. 
Chettiar (2), (execution sale) and Mutty 
Lal Pal v. Nandu Lal Neogi (3), (private 
treaty) Where a person interested in the 
mortgaged property is notihe mortgagor 
alone and before the purchase of equity 
of redemption portions of the mortgaged 
property become vested in third parties 
or where the mortgagee purchases from 
a coesharer his share or an item of 
property from an owner who held it in 
distinct ownership, not only is the debt. 
pro tanto extinguished but the owners of 
different items will be entitled fo redeem. 
the properties on payment of the propor- 
tionate part of the debt. There is no 
doubt about the applicability of this rule.. 
The same principle would apply in whatsoe 
ever Manner the equity of redemption is. 
acquired by the mortgagee, that is by inherit- 


(1) 22 A 284; A W N 1900, 69 (F B). 
(2) 43 M 372; 55 Ind. Oas. 666; A I R 1920 Mad 
an 38 ML J 239; (1920) M W N 235; 11 L W 429, 
). 
(3)12 OW N 745; 80 LJ 92, 
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ances Hamida Bibi v. Ahmed Hussain (4), 
or@y device, 

The next question arisas in the case 
ofe a mortgagee purchasing the entire 
interest in the mortgaged property 
free of the „mortgage. Mukherjee, J., in 
Mir Husuff Ali Haji v. Panchanam Chatter- 
jee (5), expressed the opinion that if the 
sale was of the property, freed of the 
mortgage and the intention of the parties 
was that the mortgagee should hold the 
portion transferred to him freed from the 
mortgage debt and the purchase money 
should be applied in redemption of his 
dues, it would obviously be erroneous to 
maintain that the mortgagee was still bound 
to apportion the debt. There he was deal- 
ing with acase where the purchase was by 
the mortgagee from the mortgagor when 
the rights of no third parties intervened. 
Applying the principle which he enunciated 
he remarked thus: 

“In the case before us it is clear from the con- 
veyance executed by the mortgagors in favour of 
the mortgagee that the price paid by the latter 
was intended to represent the value of the entire 
‘interest and not merely of the equity of redemption. 
It was further intended that this purchase-money 
should be applied in reduction of the debt and 
‘that the mortgagees should hold the property pur- 
chased free from the motgage lien. Itis not open 
Ko the mortgagors therefore to claim credit for a 
Karge amount than what was fixed as the purchase 
money and as between the mortgagors and the 
mortgagee, the latter is entitled to hold the pro- 
perty exempt from the mortgage lien. The appel- 
wants who are purchasers of the interest of the 
nortgagors in the other properties stand in no higher 
position; they have consequently no legitimate ground 
for complaining that the mortgagee seeks to throw 
he burden of the remainder of the mortgage-debt 
upon the propertiesin their handa,” 

No doubt in that cass the agreement 
between the mortgagor and the mortgagee 
was that the purchase money should go 
kn the reduction of the mortgage-debt. It 
was open to the mortgagor and the 
nortgagee to come to any agreement in 
regard to the satisfaction of the debt. 
Therefore, where the transaction is solely 
between the mortgagor and the mortgagee, 
tmay be, there is no scope for the approtion- 
ment of the debt as the matter rests on 
sontract between the parties, But the 
question is, can the principle enunciated 
oy Mookerjee, J., be extended even to a 
3a86 where the matter does not rest bet- 
ween the mortgagor andthe mortgagee and 
hird parties such as co-mortgagors or 
purchasers of the equity of redemption of a 
yortion of the mortgaged property interested 
n the mortgaged property? When a mort» 

(4) 31 A 335; 1 Ind. Cas, 779; 6 A L J 387. 

(5) 15 OW N 800; 6 Ind. Cas. 842; 11 O L J839. 
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gagee purchases the property free of his 
mortgage and pays the full value of the 
property, the substance of the transaction 
is that the mortgagee gives up his mortgage 
right and purchases the property as if it 
were an unencumbered property paying the 
full value therefor. 

The acquisition by the mortgagee in sach 
a Case would be not as a mortgagee. If 
the acquisition is viewed as an acquisition 
by the mortgagee in the character of a 
mortgagee it would mean that the morte 
gages was also purchasing his own interest. 
Therefore, the transaction can only be 
viewed as a release of Ris mortgage right 
and then a purchase byhim, Mookerjee, 
J.,in Mir Uusuff Ali Haji v. Panchanam 
Chatterjee (5), was inclined to the view 
that when the rights of third parties in'ere 
vene, itis not open toa mortgagee to give 
up his mortgage right over any portion of 
the martgaged propety. But our High Court 
has taken a different view. In the Full 
Bench decision in Perumal Pillai v. Raman 
Chettiar (6), it was definitely ruled that it 
is open to a mortgagee to release his right 
over any portion of the mortgaged property 
and proceed against the rest of the morte 
gaged property for the entirety of the debt 
though the effect of such a release would not 
affect the right of contribution which the 
owners of several portions of the mortgaged 
properties will have under the law, and the 
fact that third parties are interested in the 
property would not affect the right of the 
mortgagee to do so, 

It was conceded at the Bar that it is open: 
to a mortgagee to release his rightin rese 
pect of an item or part of the property and 
some time later become a purchaser of that. 
item or partin which case no question of 
pro tanto extinguishment of the debt would 
arise at all, The principle is that once the 
right of the mortgagee is released, the 
property ceases to bethe subject of the 
mortgage and the acquisition by the morte 
gageo would therefore be just like an aequi- 
sition by any other stranger acquiring tho 
property. Ia Sesha Ayyar v., Krishna 
Ayyangar (7) there was a purchase by a 
second mortgagee of a portion of the.mort- 
gaged property held in distinct ownership 
by more than one mortgagor in execution 
of adecree on a prior mortgage over the. 
said property. It was held that by such 
acquisition the integrity of his mortgage 
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was not broken. In the course of the judg- 
ment it was observed thus: 

“It being granted that the plaintiffs (second mort- 
-gage) with regard to their purchase at the sale of 
Rangayya Goundan’s decree (first mortgage) must 
be treated ae strangers and the whole property free 
‘from encumbrance and free from the plaintiffs’ 
-right of redemption was put up to for sale and 
bought, we can see no ground for holding that 
“their claim under their mortgage is in any way 
impaired.” 

are learned Judges explain the principle 
“thus ; 

“The cases in which the property has been sold 
and bought subject to the mortgage which it is 
sought to enforce are clearly distinguishable from 
“the present case in which the purchasers, though 
they happened to be mortgagees must be taken to 
‘have paid the full value of the unencumbered 
property." 

No doubt it may be contended that when 
-a purchase is made in execution of a first 
mortgage and when all the persons in- 
terested in the mortgaged property are 
parties to it, the sale will be of the entire 
interest in the property, namely not only 
‘the first mortgagee’s interest in the pro- 
perty but also the interest of the mortgagor 
which was outstanding on that mortgage 
which would include also the rights of the 
-second mortgagee who must be taken to 
-stand in the shoes of the mortgagor so far 
as the first mortgage is concerned, The 
purchase may in effect be said to be in 
-derogation of the second mortgagee’s right 
and not as second mortgegee. But, if the 
-section were to be interpreted literally as 
-contended for by Mr. V. V. Srinivasa 
.Ayyangar, the second mortgagee must be 
-deemed to have acquired the share of the 
‘mortgagor within the meaning of the sec- 
ction, Therefore the principle underlying 
ithe decision shows that it isnot in every 
«case a purchaser acquiring the mortgaged 
property or a portion thereof must be 
-deemed to be acquiring the share of the 
-mortgagor within the meaning of s. 60 but it 
is only in cases where the mortgagee in the 
-character of a mortgagee acquires the 
-equity of redemtion outstanding in the 
mortgagor, Therefcra if before or at the 
time of acquisition the mortgagee re- 
nounces his character of mortgagee and pur- 
-chases the property, the last clause of s. 60 
would have no application. The principle 
-enunciated by Mookerjee, J. need not be 
confined only to cases where the agreement 
between the mortgagor and the mortgagee 
is that the amount paid should go in 
Satisfaction of the mortgage debt. It would 
be open tothe mortgagor fp agree that the 
amount paid for the purchase might go in 

-reduction of any debt due to the mortgagee 
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unconnected with the mortgage, raha 
Loan Office Ltd. v. Ananda Charan (8) Ma, 
case in point. In that case a certain pro- 
perty was acquired by Govt, under the 
Land Acquistion Act and the compensation 
money was deposited into Court. With the 
consent of the mortgagors the amount was 
allowed to be appropriated in respect of 
their unsecured debts and Ghose, J., in the 
course of the judgment explained the sub- 
stance of the transaction thus : 

“Before any third person had acquired any inter- 
est in any portion of the mortgaged property the 
mortgagees were entitled, if they so desired, to pay 
the whole amount of the compensation money to 
the mortgagors. They would thereby. have reduced 
their own security and the interest of no other 
person would have been affected in any way. What 
happened in this case practically amounts to this 
that the mortgagees made over a part of the com- 
pensation money to the mortgagors and the mort- 
gagors paid it back to the mortgagees in satisfaction 
of their unsecured debts.” 
` In effect what the learned Judge says is 
that the mortgagees must be deemed to 
have released their rights over the mort- 
gage property and received the compensas 
tion money from the mortgagors. No doubt 
Ghose, J, says that this could not be done 
where third parties are interested because 
the view of the Oalcntta High Court as 
already stated is that itis not open tothe 
mortgagee to release a portion of the mort- 
gaged property when the rights of third 
parties intervene. But as that is not the 
law so far as this presidency is concerned 
the principle of the decision would apply 
without any qualification suggested by 
Ghose, J. No doubt the mortgagee in pos- 
session of the property as owner thereof 
would not be in a position to resist a suit 
for contribution at the instance of a co- 
mortgagor ora person owning otber por- 
tiors of the mortgaged property. But that 
would not affect the right of the mortgagee 
to recover the entirety of the debt from the 
rest ofthe mortgaged property andif he 
can doso there is nothing to prevent him 
assigaing that right and the assignee by 
virtue of the assignment recovering the 
entirety of the debt from the rest of the 
mortgaged property, If the mortgagee sues, 
a claim for contribution by way of set off 
may be open against him. 

Having regard to these principles, the 
question in this caseewill have to be dealt 
with. Under Ex. I there can be no doubt 
that defendant No. 5 purchased the pro. 
perty free from encumbrances from defen- 
dant No. 3. The purchase was in effect free 
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so free of the charge under the lease. 
Defendant No. 5 must therefore be deem- 
td tô. have released his right under 
Ex. A over the said property. No doubt 
his liability for contribution as owner of 
the Perumbakkam property to defendants 
‘Nos. 1 and 2 as owners of Orathur pro» 
perty will remain unaffected. But defens 
‘dant No. 5's right as mortgagee to release 
the entirety of the debt cannot be ques- 
tioned and whatever rights he had under 
Ex. A he assigned them under Ex. O. In 
our opinion therefore the assignee plaintiff 
No. 3 would be entitled to recover and rea- 
lize the entire amount of Rs, 20,000 from 
the Orathur property. We are also of the 
‘opinion that if the mortgage property be 
found insufficient, plaintiff No. 3 would be 
entitled to realize the balance personally 
from defendants Nos. 1 to 3. Though de- 
fendant No. 9 has given up his right over 
the Perumbakkam village, still the right of 
‘defendant No. 3 to personally pay the mort- 
gage money under Ex, A has not been 
released and he will be bound to pay the 
balance, In this view, it is unnecessary 
mow to consider the extent of the obliga- 
tions of defendant No. 5 under Ex. C. Our 
decision in this case would leave unaffected 
the right of defendants Nos. 1, 2 and 8 to 
claim contribution from defendant No, 5 by 
reason of his being the owner of the 
Perumbakkam properties. All these matters 
will have to be adjudged in a separate suit. 
We are of the opinion that itis not open 
to defendants Nos, | and 2 to claim redempe- 
tion by paying only a proportionate part 
of the debt nor for defendant No. 8 who 
has purchased their mght and interest to 
resist the plaintiffs’ claim for the recovery 
of the entire sum from the properties in his 
possession. 

We accordingly allow the appeal, set 
aside the decree against defendants Nos, 5 
and 7 and modify the decree of the learned 
District Judge against defendants Nos. 1 
to 3 and 8 by granting a mortgage decree 
against them for the amount claimed in the 
plaint, but in the circumstances of this case 
we are not inclined to allow any costs to 
the appellants. 


ND, Appeal allowed. 
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First Appeal No. 155 of 1939 
May 8, 1940 
: Raggers, O. J. AND BLAGDEN, J. 
SHWEBONTHA SETIYINGANA ELEC- 
TRIO LIGHTING ASSOCIATION~ 
APPELLANT 
VvETSUS 
U SAN HLA AND OTHERS -—RESPONDENTS 
Trust—Trustee, tf can mix moneys of one trust with 
those of others or even with his own money—So long as 


his drawings from mixed fund are proper they will in 
law be deemed to be prover. 

There is nothing wrong in aman being a trustee 
of more trusts than one. Thgreis nothing wrong, in 
itself, in his mixing the moneysof one trust with those 
of others, or even with his own money, whether the 
mixture is oneofcash in a common receptacleor of 
credit in a common banking account. So long as it 
is possible that his drawings from the mixed fund 
are proper they will in law be deemed to be proper. 
The trustee cannot set up his own wrong by saying 
that he spent trust moneyon himself so long aa there 
is in the mixed fund money of his own which he was 
entitled tospend on himself Equally the presump- 
tion against wrong-doing precludes the beneficiaries 
of trust A from showing as against the beneficiaries 
of trust B that their (trust A) moneys were used for 
the purposes of trust B so long as there were trust B 
moneys which might have been properly so used. 
Unless and until, therefore, there is shown to have 
been a breach of trust, unless and until the mixed 
fand has been so depleted that trust moneys must 
have been misapplied, no question of following trust 
moneys can really arise. In other words the right to 
trace is 8 consequence of, and cannot therefore 
precede, a breach of trust. [p. 868, col, 1.] 


E. A. against the decree of the District 
Court, Prome, dated October 25, 1939. 

Mr U E Maung, for the Appellant. 

Mr U Tun Aung, for the Respondents. 


Roberts,C. J.—There has been a most 
unfortunate dispute in Thayetmyo between 
the trustees of tne Snwebontha pagoda who 
are the respondents in the appeal and the 
appellant associstion. It seems that for- 
merly there was an association called the 
Thathanawuddi Association which managed 
all the Shwebontha pagoda's affairs includ- 
ing the hghting of the pagoda by oil lamps. 
As the members grew older they handed 
over their duties to younger men and in 
1920 or 1921 thess younger men held a 
meeiing and decided that they would form 
an association to light the pagodd and to 
give rice to pongyis. It appears that this 
association which was at first unincorpor- 
ated uuder the Companies Act existed 
side by side withthe Tnaathapawuddi As- 
sociation and gradually tpok over all its 
duties. In Ndyembar 1935 a resolution was 
passed by thè association to purchase an 
engine, dynamo and switchboird for the 
purpose of lighting by electric ligat -the 
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Shewbontha ‘pagoda and the Sudaungbye 
pogoda. ‘In order to make this purchase 
Rs. 400 was bcrrowed frem the Tha- 
thanawuddi Association and Rs, 1,500 was 
paid by the Sudaungbye pagoda authorities. 
Another Ra. 1,000 is said to have been 
borrowed by the members of the Lighting 
Association Oommittee from a Chettyar (the 
learned Judge omits to find whether this 
is so or not), and daily collections were 
made in the town. These collections were 
mede “for lighting the pagoda.” The money 
was „given to the Associaticn so that the 
pagoda might be lit. At the same time 
there have been Called as witnesses persons 
who have said that they did not give this 
money to the lighting Association outright 
but asa donation to the Shwebontha pagoda 
although they knew that the primary object 
of the collection was the purchase of elec- 
trict light plant. 

This first plant was purchased and used 
for lighting but was afterwards damaged 
by fire and a second set of plant was bovght 
in 1930. There was a publie subscripticn 
and two other pagodas Shwethetlut and 
Apyinzigon contributed to it altogether 
Rs. 900 in order to get electric lighting. In 
1931 the association obtained Govt. sanc- 
tion to use surplus energy to supply lights 
to private houses, In order to get the second 
plant it is said the associetion borrowed 
Rs, 1,000 from the Burma National Bank; 
there has been no finding of fact for or 
against this contetion. A number of per- 
sons contributed sums of Rs. 100 or more 
each to the association; seme of the wite 
nesses of the respondents say that they 
made contributions at that time; but that 
the money was given for the Shwebontha 
pagoda. It has been said by witnesses on 
both side that disputs arose between the 
Sudaungbse Association andthe Lighting 
Associaticn, the former being unwilling 
to subreribe Rs, 700 and offering Ks. 250 
only for the purpose of buying the second 
plant; at all events the Sudaungbye Asg- 
sociation now have a plant of their own, It 
is a matter of controversy whether the Light- 
ing Association used to receive for their 
own. purposes donations in connexion with 
funeral and other ceremonies. But there 
is no doubt that for some years, as the 
learned District Judge has remarked, the 
Lighting Association was the only entity to 
“which a prospective donor would make a 
-donation solely for pagopa pyrposes, There 
is: also no doubt that it Was continually 
Teceiving other moneys for the purpose of 
buying new electrical plants, witnesses 
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saving that for that purpose they gave\he 
money to the Association, and not to ¢ 
pagoda. In 1935 the Association was, ine 
corporated under s. 26, Companies Act, 
In 1936 the respondents were appointed 
trustees of the Shwebontha pagoda under a 
scheme settled in Suit No, 1T of 1936 
of the District Court of Prome. In 
the present suit, the respondents claime 
ed certain electrical apparatus because 
they said it was purchased and construe 
cted out of donations made by the pub- 
lic to the pagoda, and the decree in the 
suit appointing them trustees had vested 
all the pagoda property in them. The first 
issue framed by the learned Judge was: 
“Were the electric plants and accessories or any 
of them specified in the schedule attached-to the 
plaint purchased with funds offered to the Shwe- 
bonthe pagoda?” 

and this issue was answered by him in 
the affirmative. Now after the suit had 
been instituted there was another fire and 
many account books and relevant docu- 
ments have been burnt. It is quite clear 
that the appellants received moneys on 
behalf of the pagoda before the respond- 
ents were appointed trustees, and that the 
respondents as trustees can call upon them 
to relinquish any pagoda property in their 
Pcssession, but it is sleo clear that the ap- 
pellents have in their posssession some pro- 
perty which is not pagoda property at all. 
The sums which they collected were col- 
lected in part in trust forthe Shwebontha 
pagoda before the respondents were made 
trustees, and in part for the purposes 
of ejectrically lighting the Shwebontha 
pagoda itself and other pagodas and parts of 
the town in addition. The appellants were 
entrusted with moneys and it has not been 
shown any, where in the evidence that they 
did not apply the moneys for the purposes 
for which subscriptions were made. On the 
contrary there is clear evidence that upon 
occasions the expended money had been 
earmarked for the pagoda itself in a perfect- 
ly proper manner. Year by year after the 
annual pagoda festival collections were 
made, and the pagoda was lit by the ape 
Fellants. There is still in existence the 
balance sheet for 1932 which shows that 
the Association spent Rs. 124-6-0 on gold 
leaf for the pagoda. Thereis no evidence 
that any moneys were diverted from the 
purposes to which they were given, One 
of the respondents’ witnesses, U Thant, says 
that when collections were made after 
pagoda festivals they were allowed to ace 
cumulate and that except for the additional 
sum of Rs. 1.500 contributed by the Sud- 
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ayhgbye Association there was no other 
4. urce from which money could be obtains 
ed ġo buy the plant. This witness was 
ebout, 95 years old when the first plant 
waa purchased : when shown a minute book 
said to be that of the association he de- 
nied all knowledge of it, and admitted he 
did not know how the second generator 
was purchased in 1930. 

Some of the respondents’ witnesses say 
that they made large loans to the respon- 
dents in recent years; but before that they 
made gifts not to the pagoda but to the 
Association for the purchase and mainte- 
nance of electric plant. These sums total 
‘about Rs. 1,800. The exact amount cannot 
be verified with certainty as some doners 
have forgotten the precise sum they gave. 
All these sums were given for lighting and 
given specifically to the Association. I ree 
gret that I am unable to agree with the 
learned Judge when he says that the dis- 
tinction between offerings given to the 
pagoda and to the Lighting Association is 
only a matter of words. If this were so, 

_ the sum subscribed by the Sudaungbye 
pagoda authorities for the lighting of their 
pagoda by the Association could be regrded 
as money given in trust for the Shwebontha 
pagoda which it certamly was not, The 
difficulty in the case arises because some 
moneys were given to the Association for 
purposes quite a part from the Shwebontha 
pagoda, some for the lighting of that pagoda 
and some for tne other needs of that pagoda. 

lf the present respondents have any case 
it must rest on proof of the contention 
that property exists which is purely that 
of the Sawebontha pagoda and ought as 
such to be handed tothem. The first five 
items in the schedule to the decree are 
clearly such property. They comprise a 
piece of Buddha's tooth relic, (imitation) 
an image of Thakyamin in silver, three 
large symbols, a piece of silver which was 
formerly the pagoda Vurwan'’s badge and 
an iron safe. Moreover, the appellants bor- 
rowed Rs, 400 from the Thathanawuddi 
Association and their Advocate agrees tnat 
this sum should be repaid. As regards 
the other items they were bought with money 
collected by the appellants. If no one had 
given money for the Shwebontha pagoda 
to the appellants during the 15 or 16 years 
prior to 1836 it would never have been 
cleaned, maintained or repsired; during 
that period no one appears to have con- 
tended that this was not being done or 
that any gifts were being misapplied. If 
no one had given money for lignting it, 


S. 8. ELEOTRIO LIGHTING ASSOOIATION YV. U SAN HLA (RANG), 


867 


it would not have been lighted; but it 
was lighted. Yet the present respondents 
now want to claim all the lightiag apparatus 
which was partly purchased out of moneys 
not given to them at all. The Shwebontha 
pagoda has had the benefit of the lighting, 
as those interested in its lighting and 
wno subscribed money for that purpose 
alone are obliged to admit; the respondents 
have entirely failed to prove that the appele 
lants have ever misapplied an anna of the 
moneys entrusted to them. 

As regards the first issue, namely whee 
ther the electric plant and accessories or 
any of them specified®in the scneduls ate 
tached to the plant were purchasad with 
funds offered to the Shwebontha pagoda, 
the answer must be in the negative except 
that the sum of Rs. 400 borrowed from 
the Thathanawuddi Assoziation formed 
part of the purchase price. Funds “offered 
to the Shwebontha pagoda” as distinct 
from the Association would have to ba 
clearly indicated as such at the time of 
offering them to the Association. hose 
wno gave money tothe pigoda as such saw 
that it was maintained with the money they 
gave, before the Court ordered tha appoint- 
ment of the present trustees, thos who gave 
money for the lighting saw that it was 
lighted ; but others also gave money to 
the Association for itself,andtae property 
ot the Association cannot be claimed by 
the respondents merely because it was used 
for lighting their pagoda amongst others. 
Except that tae plaintiff-respoadents are 
entitled to a declaration that the first five 
items in the scnedule to the decreas are 
pagoda proparty and to a decrea entitling 
them to possession of them and that tha 
plaintiff-respondents are entitled toa further 
decree for the sum of Rs. 400 lent to the 
appellants on behalf of the respondents, 
this appeal must be allowed with costs, 
here aad in the Oxurt below, Advocate's fee 
in this Courtthirty gold mohurs, 

Blagden,J.—I agree, and have very 
little to add. The difficulties in this casa 
are in my view more apparent than real 
and arise out of the mass of detail which 
has—perfectly properly—been putin evi- 
dence and has tended to make a little 
obscure what is really a quite simple 
story, The appellants, and their predeces« 
sors, the members of an unincorporated 
Association, were at all material times 
before August P, 1937 trustees of two distinct 
trusts which for convenience I will term 
“the pagoda trust” and “the lighting trust.” 
In each capacity they received and in 
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each capacity they spent money, and in 
each capacity they held property. On 
August 9, 1937 new trustees of the pagoda 
trust were appointed by the District Court 
of Preme in Suit No 1-T of 1936; the 
new trustees are the respondents in this 
appeal, and were the plaintiffs in the” 
Court below. Their success in that Court 
on the disputed matters in the suit was, 
it seems to me, the result of a misappre- 
hension. They claimed, in effect, to follow 
trust moneys into the disputed assets which 
are in the present appellants’ hands, prima 
facie, and the appellants say, as trustees 
of the lighting trest. But it seems to 
have been thought ‘that it was enough 
for the respondents to show that those 
assets were bought with trust moneys, as 
no doubt they were: whereas actually that 
was clearly pot enough ; to have succeeded 
it was essential that they should have 
also shown that the trusts with which 
those moneys were impressed were the 
trusts of which they are now trustees (i. e. 
the pagoda trust), and no other trusts. 

This they have wholly failed todo. There 
is nothing wrongin aman being a trustee 
of more trusts than one. There is nothing 
wrong, in itself, in his mixing the moneys 
of one trust with those of others, or even 
with his own money, whether the mixture 
is one of cashin a common receptacle or 
of credit in a common banking account. 
So long as it is possible that this drawing 
from the mixed fund are proper they will 
in law be deemed to be proper. The 
trustee cannot set up his own wrong by 
saying that hespent trust money on himself 
so long as there is in the mixed fund 
money of his own which he was entitled 
to spend on himself. Equally the presump- 
tion against wrong doing precludes the 
beneficiaries of trust A from showing fas 
against the beneficiaries of trust B that 
their (trust 4) moneys were used for the 
purpose of trust B so long as there were 
trust B moneys which might have been 
properly so used. Unless and until there» 
fore there is shown to have been a breach 
of trust—unless and until the mixed 
fund has been so depleted that trust 
moneys must—not may, but must— 
have been misapplied, no question of 
following trust moneys can really arise. 
In other words the right to trace is a con- 
sequence of, and cannot therefore precede, 
a breach of trust. Now, hgre there is no 
suggestion that any of thopparties before 
us have behaved otherwise than with com- 
plete propriety. There is noevidence whats 
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ever of the misapplication by the ‘appellagts 

of asingle anna. That being 80, it nece » 
sarily follows that what isin effect a chim 

to trace trust moneys is misconceived and 

must fail. 


3. Order acgordingly. 


MADRAS HIGH COURT 
Appeal No. 190 of 1936 
October 27, 1939 
Mooxett AND KRIsHANARWAMI 
AYYANGAR JJ, 
GOONA DURGAPRASADA RAO ann 
ANOTHER—A PPELLANTS 
versus 
GOONA SUDARSANASWAME AND OTHERS 
— RESPONDENTS 

Hindu Law—Convertion of Hindu Christian to 
Hinduism—Any ceremony, if essential — Acceptance 
by his community as Hindu, whether enough—A postate 
from Hinduism can revert to it, 

Per Mockett, J.—No gesture or declaration can 
change a man’s religion, but when on the facts it 
appears that a man did change his religion and was 
accepted by his co-religionists as having changed his 
religion, and lived, died and was cremated in that 
religion, the absence of some formality should not 
negative what is an actual fact. 155 Ind.-Oas, 708 
(2), 167 Ind. Cas. 488 (4) and 3 Ind, Oas. 42 (6), relied 
on 111 Ind. Cas. 364 (3), explained. [p. 870, col. 2.} 

Per Krishnaswami Ayyangar, J. Where it is 
shown that in fact the Hindu Ohristian returned to 
Hinduism after contracting a second marriage during 
the life-time of his first wife and remained and died 
a Hindu and wasaccepted as such by his community 
and co-religionist without demur and no evidence is 
led to show that the caste insisted on any rituals in 
any such matters, the Court cannot treat him as hav- 
ing continued to remain a Christian and his second 
marriage is not invalid on account of the absence of 
a ceremony of re-converaion or any other expiatory 
ceremony. That society might get intoa state of 
flux and confusion if a formal abandonment followed 
by the performance of expiatory ceremonies is not 
insisted on, is scarcely a sound reason for the Oourt 
lending its support to maintain a social order if the 
sley concerned has itself lost faith in it. [p. 872, 
col. 2. 

That a Hindu having renounced Hinduism. once, 
can revert back to it scarcely admits of doubt. 111 
Ind. Oas. 364 (3), Proceedings dated November 8, 1866 
(7) and Kusum Kumari -Roy v. Satya Ranjan Das (8), 
relied on. [p. 874, col. 1} 


A. against the decree of the District Court, 
Ganjam, dated October 24, 1935. 


Messrs. B. Jagannadha Das and C.V. 
Dikshitalu, for the Appellants. 

Messrs. C. Sambasitva Rao and 8. 
Suryaprakasa Rao, for the Respondents, - 


Mockett, J.—I concur generally with 
the judgment which my learned brother 
is about to deliver, and I am not proposs 
ing to restate the facts which are clearly 
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isl Judge and of my learned brother, I 


desire, however, to deal with the important 
question raised by Issue No, 11 in this case 
which is: “Whether the late G. M. Appala- 
swami Naidu was a Roman Oathclic, not 
governed by Hindu Law at the time of his 
death?" The evidence in support of the 
contention that he was then a Roman 
Catholic is curious. One would expect that 
the local priest and members of his 
Ohurch congregation would have been forth- 
coming to speak to his following the 
Roman Catholic religion. Father Gangloof 
who seems to have been intimately associ- 
ated with the deceased was alive at the 
time of the trial but was not called. It 
~it ineredible that no members of his 
congregation are available. There was a 
Ramon Oathloie priest, Rev. Ferier, who 
gave evidence, but he of course was a priest 
in tbe locality after Appalaswami's death. 
He was called to prove the signature of 
Father Gangloof to Ex. 7 which is ad- 
dressed: “My dear Mary Sousai.” It was 
suggested that the identity of Appalaswami 
with Mary Soussi bad not been proved. 
But it is quite evident to me that in the 
lower Court the fact that Mary Sousai 
was the name under which Appalaswami 
was known was notin dispute. Exhibit 7, 
if admiseible, shows that Father Gangloof 
was corresponding with Appalaswami about 
the Church, but in the absence of the 
writer being called, Ido not see how this 
letter is admissible. Exhibit 7-a, dated 
January 31, 1921, is, however, signed by 
Appalaswami, and this shows his association 
with the Church. Exhibits 6 and 6+a, are 
also documents signed by Appalaswami, 
Exhibit 6, dated February 19. 1922, and 
Ex. 6-a, dated May 19, 1915, lead. to the 
same inference, namely that he was inter- 
ested in the Roman Oatholic Church because 
he was contributing funds for the mali 
and the purchase of oil for the sanctuary 
lamp. Exhibit 8 dated August 9, 1898 
shows that Zitama, Appalaswami's first wife, 
was baptised a Obhristian in 1898, and 
Ex. Ba is an extract from the Marriage 
Register dated the same day, August 9, 
1898, 

D. W. No, 2, Appalaswami's clerk, proves 
no more than that-between 1905 to 1912 
Appalaswami used to go to Church now 
and then, He can give no further inform- 
ation about Appalaswami's affsirs except 
that he attended his funeral and that 
Appalaswami was cremated and not buried. 
-That, ofcourse, was in 1921. D, W. No. 3, the 
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head clerk in the Tea Estate Labour Associas 
tion with which Appalaswami was associated, 
is of little, if any, arsistance to the defence. 
He says that he does not know if Appala- 
swami became a Onristian at any time, 
and he did not see him going to Ohurch, 
He adds that he had a golden chain 
round his neck with a pendant which he 
used to call across. The witness never 
saw the pendant himself. He does say, 
however, that from his dress he thought he 
was a Hindu. Against this evidence, 
which, as I indicated, is more noteworthy 
by reason of its omission, than its affirmative 
proof, there are a number of witnesses 
to prove that in 1913 Appalaswami married 
Appalanarasamma according to Hindu 
rites. These witnesses also prove that 
Appalaswami was attending temples and 
in every way, to quote D. W.No.9, “he 
was a Hindu like any of us” (meaning 
thereby the witnesses:. Appalaswami was 
taken to the cremation ground in asitting 
posture and there cremated. The assertion 
of P. W. No. 1, Appslanarasamma, that 
Appsalaswami was never a Obristian cannot 
be true and is negatived by the defence 
in tne case. He was baptized when he 
was a child of twelve or thirteen and he 
was no doubt married first in Onristian 
form when he was seventeen, and it would 
appear from Exs. 6 and 6-a, that he was 
contributing to Ohurch funds upto May, 
1913. But the whole evidence points to 
the conclusion that so far as he was con- 
cerned—and I use that expression advisedly 
—he abondoned the Christian religion at 
the time of his marriage toApp Hanara» 
samma in 1913 and lived and worshipped 
as a Hindu upto the time of his death 
and was cremated. None of the defendants 
has gone into the witness box to deny the 
facts proved by the plaintiff, and it must 
be emphasized that it has never been 
sugges’ed from the Bar, although we asked 
the question, that this was asuit in which 
the plaintiff and defendant were colluding 
together to defeat alienees. We obtained 
that definite assurance because it naturally 
would be an important element in weighing 
the evidence in the casa. The learned trial 
Judge too arrived at the conclusion in pata. 
No 19 of his judgment, 


“that Goone Appalaswami was what is known in 
some of the southern districts as a caste Ohristian, 
that is a Christian by religion but following Hindu 
customs, manners and habits." 


On the evidBnce in this case, I am, not 
prepared to agree with that finding. The 
evidence, virtually uncontradicted, shows 
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that Appalaswami from 1913 went far 
beyond clinging to Hindu customs and 
associations, He worshipped as a Hindu, 
There is no suggestion in the evidence 
that he ever entered a Church after 1913. 
There is, however, uncontradicted evidence 
that he attended temples, It would seem, 
however. that the ratio decidendi of the 
lower Court in this case amounts to this. 
On the decisions, says the learned Judge, 

“there must bea renunciation or renouncement of 
the new religion and a readmisgion into the old. 
Without something definitely done in both these 
directions, it cannot be said that a Ohristiancan 
become a Hindu or vice yrsa,” f 

This is of course a case not of conversion 
to Hinduism but of a Hindu reverting to 
his original faith. The learned trial Judge 
takes the view apparently that there must 
be proof of some formal abandonment of 
one religion and the adoption of another. 
We have been referred to the decisions 
bearing on this topic: Administrator- 
General of Madras v. Anandachari (1), isa 
judgment of Parker, J. In dealing with 
the pessible readmission of one Kristanam- 
mal to Brabminism, the learned Judge makes 
the following remarks: | 

“His conversion to Obristianity according to the 
Hindu Law, rendered him an outecaste and degraded. 
But according tothet law, the degradation might 
have been stoned for, and the convert readmitted 
to his status as a Brahmin, had he at any time 
during his life renounced Ohristianity and performed 
the rites of expiation enjoined by his caste,” 

It seems to me that that statement re: 
mains as it is, if the words “if any” are 
added at the end of the sentence, In 
1934, Varadachariar, J. decided’ a case in 
Gurusami Nadar v. Irulapa Konar (2), and 
he states : 

“The language used in Adméinistrator-General.of 
Madras v. Anandachari (1), merely refers to the 
expiatory ceremonies enjoined by the practice of 
the community in question; and with reference to 
the class of people we are now concerned with, 
no suggestion has anywhere been made in the 
course of the evidence that any particular expiatory 
ceremonies are observed amongst them. No partie 
cular ceremonies are prescribed for them by the 
Smriti writers nor have they got to perform any 
Homas. One has therefore only to look at the 
sense of the community and from that point of 
view it is of partioular significance that the com- 
munity was prepared to receive Vedanayaga and 
defendant No. 9 as man and wife and their issue as 
legitimate.” i 

Varadachariar, J., also deals with the 
decisions on this matter so far as the law 
of bigamy is concerned. Ido not consider 
the criminal aspect ofthis matter assists 
except to the extent that, sas is obvious, 

(1) 9M 466, { 

(2) 67 M L J 389; 155 Ind. Cas. 708; A I R 1934 Mad. 
830; 40 L W 502; 934) M W N 1197;7 R M 
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conversions or reconvVersions are reoogniNg 
by the Courts. I respectfully agree wit 
Varadacharıar, J., that because in Ratansi 
D. Morarji v. Administrator-General of 
Madras (3), Venkatasubba Rao, J. referred 
to several facts as proved and relied upon as 
establishing a conversion, it is erroneous to 
hold that is has been laid down by the learned 
Judge that all those facts must be proved 
to exist before the Court could give a find- 
ing in favourof a conversion. Indeed in 
Ramayyav, Josephine Elizabeth (4), Ven- 
katasubba Rao, J., himself has made this 
quite clear, No general law has been 
cited to us with regard to any particular 
ceremonial being necessary before a cons 
version or re-conversion is validated. That 
in many castes theyinsist upon such 
ceremonies is probable, but that is a 
question rather of custom than of law. It 
seems tome that no special test could be laid 
down as applicable to all cases. On the 
other hand, I consider whether there has 
been a conversion or re-conversion must be 
a question of fact in each particular case 
andit may well be that in any particular 
case the consideration whether any essen- 
tial ceremonial has been performed may be 
of importance. We have had no evidence 
before us of the necessity of any ceremonial 
in Vada Baliji fisherman community of 
Gopalpur and this decision deals with re- 
admission to that community. On the 
other hand, it is clear that Appalaswami 
Naidu was admitted to caste and worship 
by his castemen, I entirely agree that, no 
gesture or declaration can change a man’s 
religion, but equally I cannot see why, 
when on the facts it appears that a man did 
change his religion and was accepted by 
his co-religionists as having changed his 
religion, and lived, died and was cremated 
in that religion, the absence of some forma- 
lity should negative what is an actual fact. 
It seems to me somewhat analogous to the 
legal position with regard to change-of 
domicile which must always be a question 
of fact in every particular case. I naturally 
differ from the experienced Judge who has 
tried this case with great hesitation on a 
topic of thie sort, but it seems to me that. 
his decision rests on the absence of a formal 
renunciation of religicn and the absence of 
proof of performance “0f expiatory cere- 
monies, and there is no warrant for holding 
that either of these two ingredients is 
(3) 52 M 160; 111 Ind. Cas, 364; AIR 1828 Mad. 
p9; 55M L J 478; 28 L W 674; (19283) MWN 


(4) 44 L W 854; 167 Ind. Oas, 488; A I R 1937 Mad, 
172; 9 R M 480. $ 
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eggential in all cases, My conclusion in 

ort is that on the evidence it is shown 
that in fact Appalaswami returned to Hindus 
sm atthe time of his marriage in 1913 and 
remained and died a Hindu and was 
accepted ag such by his correligionists with- 
out demur and that the probabilities are 
that this caste does not insist on any ritual 
in such matters. On the other matters 
which have been argued before us, I gener- 
ally agree with my learned brother. 

This appeal is allowed andthe decree of 
the lower Court set aside as against respon- 
dents Nos. 1 to 5. As against the other resa 
pondents, the decree is confirmed. The suit 
is remanded to the lower Court for disposal 
according to law. The appellants will have 
their costs in the trial Court against res- 
pondents Nos, 1 to 4 and also against res- 
pondents Nos. 11-15, 17, 18, 21-26 and 28, 
but in this Court the appellants will bear 
their own costs so far as these respondents 
Nos. (1 to 4) are concerned. The appellants 
will pay the court-fee due to Govt. both 
here and in the lower Court in the first 
instance, but the amount will come out of 
the estate and will be provided for in the final 
decree in proportion to the parties’ respec- 
tive shares. The appellants must pay the 
costs of respondents Nos. 6, 10 and 29, 

Krishnaswaml Ayyangar,J —A ques- 
tion of some importance and difficulty arises 
for decision in this appeal. It is whether a 
Hindu convert to Christianity can, without 
the performance of a formal expiatory cere 
mony, come back to Hinduism under the 
Hindu Law. It is extremely doubtful whe- 
ther the ancient Hindu Law and the texts 
and Smrithis permitted the return into 
the fold of an apostate who had wilfully 
and deliberately chosen to abandon the 
religion of his birth to become a con- 
vert to an alien faith, which holds the 
Hindu religion in contempt. Apostasy was 
asin which was probably regarded as not 
capable of condonation or expiration by 
mere Prayaschitticceremonies. The Hindu 
society of old, had it been governed purely 
by the Smrithis and Dharma Sastras might 
in all probability have refused to re-admit 
the convert to social or religious communion. 
Before us, however, no Hindu Law texts 
were cited as governing the matter or tende 
ing tothrow any light on the question. In 
fact, the examination of the few cases bear- 
ing on the subject has left the impression 
that the consideration of the topic has to 
be approached not from the point of view 
of strict religion on the views of ancient 
law-givers, but on a fair appreciation of the 
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current sentiments and usages of the partic 
cular community into which the convert 
seeks readmission. 

It is not necessiry except very briefly to 
Tefar to the facts established. The two ap- 
pellants claim a share in the proverties left 
by one Goona Appalaswami who died in 
1921 at the ageof 40. He was born in a 
community of Hindu fishermen, of the caste 
called Vada Balijis of Gopalpur. At a very 
young age when he was barely 12, he seems 
to have been converted to the Roman 
Catholic faith. This event took place ia 1893 
and is evidenced by a baptismal certificate 
Ex. X-b. In 1898, hise first marriage took 
place with defendant No.5 in the suit out of 
which this appeal has arisen. The marriage 
was according to the Christian form, the 
bride embracing Christianity on the same 
day asthe marriage, probably a little ear- 
lier, There were four sons of this marriage 
and they were defendants Nos. 1to 4in the 
Court below and have been joined as res- 
pondents Nos. 1 to 4 here, though they have 
been unrepresented before us, There is no 
question raised about the validity of this 
marriage either here or in the trial Court. 
It is obvious and it is scarcely likely that 
Appalaswami took to Christianity out, of 
religious conviction. His age atthe time 
and his life and conduct afterwards suggest 
the contrary, though down to 1913, there is 
reason for thinking he kept contact with 
the padrees and the Church, It is however 
undeniable that his outward bearing and 
habits almost from the beginning were mo'e 
those of a Hindu than a Christian and as be 
advanced. in life, he drifted more and more 
to his old faith which was the faith of most 
of his relations and friends. It is difficult to 
fix any point of time at which he could be 
said to have definitely abjured Obristianity 
and re-entered the religion of his forefathers. 
It is certain, however, that no formal cere: 
monies of any kind were undergone by him 
such as are sometimes resorted to in the 
present day, when a non-Hindu desires to 
become a convert to the Hindu religion. 

In 1913 Appalaswami married his dee 
ceased younger brother Aiyappa’s widow, 
Appalanarasamma as his second wife while 
the first wife was still living with him’ and 
the marriage with her yet in force. The 
appellants are the sons of Appalaswami by 
this second wife Appalanarasamma, The 
deceased brother Aiyappa had himself been 
converted to ®hristianity in 1899, and it 
wasasa Obriftian that he had married 
according to “Obristian rites Appalanara- 
samma who had also been by that time 
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converted to the same faith. It is plain that 
if Appalaswami had continued to be a 
Obristian, the objection to what would have 
amounted to a bigamous alliance would 
have been insuperable. If, however, he had 
turned Hindu, the way would have been 
emoocthed for a valid second marriage, with 
the aid of the custom of his caste which 
would have come to his rescue in overcom- 
ing the objection to marrying a brother’s 
widow abhorrent to ordinary Hindu Law 
and sentiment. The appellant’s case whieh 
ia supported by the uncontradicted evidence 
of their mother Appalanarasamma is that 
she was married not inthe Christian form 
but according to thb form prevalent in the 
Baliji community and this, in our opinion, 
is satisfactorily established. There is evie 
dence sufficient to justify us in holding 
that the relationship between Appalaswami 
and Appalanarasamma was similar to that 
subsisting between married spouses living 
in lawful wedlock and it was so regarded 
by the members of his family no less by 
his caste. If it was the intention of Appala- 
swami to take Appalanarasamma as his 
wedded wife—we think it was—it is clear 
that by the date of marriage, if not bee 
fore, he must have definitely made up 
his mind to abjure Christianity for good 
and become a Hindu in every respect. 
Otherwise, it would have been impossible 
for him to confer on Appalanarasamma the 
' status of a married wife. In fact the entire 
evidence fits in with this view of the facts, 
There is no proofof any contact with the 
Cborch or the padvees after the marriage. 
On the contrary, as the learned Judge 
has pointed out, Appalaswami was in habits 
and worship a Hindu, observing the Hindu 
usages and forms of worship at home and 
on special occasions. He used to wear a 
big namam cn his forehead, attended the 
local temples and the jatras, observed Hindu 
vratams and festivals, worshipped idols and 
the sacred Tulasi, and listened with intere 
est tothe Puranas and took vows for Hindu 
gods. The birth certificates of the appel- 
lants describe them as Hindus, The sons 
of the first wife married in Hindu families 
and according to Hindu rites and customs. 
The .whele Baliji community seems to have 
accepted the entire family as still in the 
caste and finally when the brothers Aiyappa 
and Appslaswami died, they were both 
"without doubt cremated and brindavans 
erected over their ashes. It is in fact diffi- 
cult to conceive of a more cdmplete rever- 
sion to Hinduism ora clearer abandonment 
of Christianity, The plaintifs and their 
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mother, not to mention the other. members 
of the family, were throughout over a fai 
long period ‘received and treated by the 
entire Hindu community as Hindus with: 
out the slightest trace of any objection or 
dissent. Thesefacts make it apparent that 
the case before us is not in any Way similar 
to the kind of life lived by certain Oatholic 
Christians in Tinnevelly or South Karana. 
With them, the old customs and associations. 
may persist to some extent in the matter 
of dress, manners and even as regards 
social barriers of caste unknown to Christian 
Society ; but in essential matters they hold 
fast to Christianity in faith and will not 
be allowed to swerve from it. They attend! 
service in the Ohurch, and do not, and will 
not be allowed to attend Hindu temples 
or worship Hindu deities. There can be no 
question of course of intermarriages with 
Hindus. What is remarkable in this case 
isthat there is not the slightest evidence 
after 1912 or 1913 of Appalaswami or any 
of the members of his family having ever 
evinced any interest in Christianity or done 
anything to indicate that they paid even 
formal allegiance to its tenets or observ: 
ances, The learned Judge is inclined to 
accept the case of the appellants in this 
regard but is of opinion that he could not 
uphold the validity of the marriage of their 
mother with Appalaswami, as Appalaswami 
could not become a Hindu without formally 
renouncing Christianity and securing re- 
admission into Hindu society by the 
performance of expiatory ceremonies, 

The only point for consideration is whe- 
ther the learned Judge is right in this view. 
We are not inclined to attach weight in 
themselves to reasons of policy or conveni- 
ence which appear to have influenced the 
mind of the learned Judge. That society 
might get into a state of flux and confusion 
if a formal abandonment followed by the 
performance of expiatory ceremonies is not 
insisted on, is scarcely a sound reason for 
the Court lending its support to maintain 
a social order if the society concerned has 
itself lcst faith in it. In matters affecting. 
the well-being or composition of a caste, the 
caste itself is the supreme Judge. If a. 
caste is found to have given up certain old 
notions and practices and adopted new ones 
not in any way repugnant to morality, such 
usages should be respeéted. The function 
of the Court is merely to ascertain the law, 
or the effect of usages having the -force 
of law, and to apply it without being 
involved in the tangles of policies and 
expediencies, Any other course would lead. 
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to d¥astrous results, and introduce uncer- 
tafty and confusion into the administration 
ot justice. The Hindu Law of to-day is 
after all but a bundle of customs and 
usages approximating more or less to certain 
ancient standards fixed by wise men an of 
ancient age? At no time did those 
standards and the rules in which they found 
expression attain to universal acceptance 
in the country, even among communities 
professing the Hindu faith. Among the 
lower castes in particular there have been 
usages of an alien origin which have per- 
sisted through the ages, and for that reason 
consistently upheld by the Courta. We 
cannot sbut our eyes to changes almost 
revoluticnary in character and extent which 
have been for a considerable time past 
taking place in the structure of the Hindu 
social order and in the ideas and sentiments 
which govern it. Theold sanctions seem 
to have all but disappeared sweeping away 
before them the old faith and the old 
institutions which did constitute in the 
past ap integral condition of the indigenous 
social fabric. The attitude of neutrality on 
the part of the Govt. in matters appertain- 
ing to religion and religious belief which 
is now of course a thing of the past, while 
it did not start, did not restrain the forces 
of disintegration which began early to 
assert themselves. Members even of the 
higher castes accustomed to strict discipline 
chafed under the old restrictiins which to 
them had ceased to have a meaning and 
threw them off with impunity. Liberties 
were faken by individuals and almost 
silently acquiesced in by society, tending 
naturally to destroy faith in the time-old 
articles, In view of the forces at work it 
is no surprise that as early as 1903, the 
Privy Council refused to permit a departure 
from the orthodox standards in matters of 
diet oriceremonial observances to affect the 
status and civil rights of the erring in- 
dividual: Bhagwan Koer v. Bose (5) at 
p. 33. Expiations for many transgressions 
which in the past would have been insisted, 
were and are now scarcely considered 
necessary or perhaps considered unneces- 
sary. A true and genuine change of heart, 
rather than the adoption of mere formalism 
is the consideration that would in modern 
conditions appeal most to the modern mind, 
These observations are made not for the 
purpose of.comment or criticism on current 
social trends, but only for furnishing the 
necessary background against which the 


eo O 11 (33);30 I A249; 8 Sar. 543; 84 P R 1903 
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learned Judge’s opinion has to be viewed.. 
Considerations such as these seem to my 
mind to have been in fact, at the back 
of the mind of the learned Judges who 
were responsible for the weighty pro- 
nouncementsin the cases, to be presently 
noticed. The subject received the most 
careful and elaborate consideration at the 
hands of Sankaran Nair, J., in Muthuswami 
Mudaliar v. Masilamani (6). He expressed 
the opinion which has never since been 
departed from jin this Oourt that a mar- 
riage contracted according to Hindu rites 
by a Hindu with a Christian woman who 
before marriage had bgen converted to 
Hinduism is valid if such marriages are 
common among and recognized as valid 
by the custom of the caste to which the 
man belongs—though not in strict confor- 
mity with orthodox Hindu religion. He 
declared in effect that where a caste accepts 
a marriage as valid and treats the parties 
thereto as members of the caste, the Court 
will not condemn it as invalid unless it is 
repugnant to the ordinary notions of 
morality. The correct test to be applied is 
contained in the following observation 
namely that, 


“if according to the usage of the community a 
marriage is valid or the community recognize @ mar- 
riage as valid, then in the absence of any statutory 
prohibition, I fail to see why it should not be 
recognized as valid, even without the requisites of 
a valid custom in derogation of what may be styled 
the ordinary Hindu Law unless it offends against 
rules which would render any other marriage 
invalid,” 


The importance of this clear statement 
of the law in relation to the present case 
is not to be ignored. Indeed, it furnishes 
the clue. Emphasis is therefore to be laid 
on the prevailing sentiment and usages of 
the community and itis its approval and 
disapproval which should be the governing 
factor. There is, it may at once be mens 
tioned, not avestige of disapproval of the 
marriage by the community in the present 
case, buton the contrary it seems to have 
set its stamp of complete approval on it. 
What is of supreme importance is that not 
even a suggestion is to be found in the 
evidence about the necessity for expiatory 
ceremonies in the Baliji caste, beforesa 
convert is received back into its fold. It 
is hardly right for the Gourt to erect a 
barrier which the autonomy of the caste 
does not see fit to do simply because in 
some other caste or some other community,. 
it might be cons{dered proper that an expia- 
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tory ceremony should be performed, That 
a Hindu having renounced Hinduism once, 
can revert back to it scarcely admits of 
doubt: Proceedings dated November 8, 1866 
(7), Kusum ‘Kumari Roy v. Satya Ranjan 
Das (8), Ratansi D. Morarji v. Administra- 
tor-Generol of Madras (3). It cannot be 
denied that many tribes of old, of non- 
Aryan origin and descent merged into the 
Hindu population accepting the Hindu 
religion. It is certain that large hordes of 
Scytbians, Yavanas, Kirathas, Kambhojas 
and Persians entered India in ancient times 
but their identity has now been com- 
pletely lost. They have been in fact 
assimilated into one or other of the compos 
nent parts of Hindu society, even as the 
descendants of the old Buddhists who at one 
time formed the dominant element in the 
land, have been absorbed by it. The process 
of absorption is stil] active with Arya 
Samajists taking the lead with their sudhi 
movement, the only new factor being the 
oe of political considerations into the 
field. 

Modern instances of even European or 
American Obristians being converted into 
Hinduism, shows the degree of tolerance 
and accommodation that Hindu society has 
shown itself to be capable of. Ratansi D. 
Morarji v. Administrator-General of Made 
rvas(3), furnishes a recent illustration, wnere 
the admission into the Hindu fold of a 
lady, Austrian by birth, and British by 
domicile was upheld and the succession to 
her estate was allowed to be regulated on 
the footing that she had become a Hindu, 
Venkatasubba Rao, J. held that it is a 
question of fact in each case whether a 
given person is a Hindu or not. In coming 
to a conciusion on that question he took note 
among other things of ihe formal ceremony 
of conversion which the lady had undere 
gone. But he never meant to lay it down 
as a proposition of law that a ceremony of 
conversion or any form of expiatory cere 
mony was an essential preliminary to a 
valid conversion. The error of this view 
has been pointed out by Varadachariar, J., 
in Gurusami Nadar v. Irulappa Konar (2) 
and by Venkatasubba Rao, J., himself in 
Ramayya v. Josephine Elizabeth (4). In 
the former case, the learned Judge afier 
pointing out that no particular expiatory 
ceremonies were prescribed in the com- 
munity in question in that case emphasized 
the necessity for looking tg the sense of 
‘the community and sonsideling whether it 

(2) 3M HOR App. vii. ` 
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was prepared to receive back the covert 
into its fold. Ascording to him a for 
ceremony would not be insisted on except 
possibly in the twice-born castes. eln the 
latter case, Venkatasubba Rao, J. had his 
own prior decision quoted to him in supe 
port of the contention that expiatory cere- 
mony was necessary, but he definitely ruled 
that a formal conversion is not a pre- 
requisite to a person becoming a Hindu. 
The learned Judge in the Court below did 
not have the advantage of this explanation, 
and was inclined in its absence to treat the 
views of Varadachariar, J., as obiter. Itis 
now patent that he fell into an errorin sọ 
doing. We must accordingly hold that there 
is no authority in support of the learned 
District Judge's view that on account of 
the absence of a ceremony of reconversion 
or any other expiatory ceremony, the Court 
is bound to treat Appalaswami as having 
continued to remain a Christian, and his 
marriage with Appalanarasamma as in- 
valid. 

The result is that the appeal has to be 
allowed and the decree of the lower Court 
set aside as regards respondents Nos. 1 to 
5. Respondents Nos. 6,10, 12 and 29 are 
the alienees of portions of the properties 
left by the deceased Appalaswami. The 
alienations in their favour have been 
Tightly upheld by the Oourt below, and not 
seriously challenged before us. The suit is 
remanded for a preliminary decree to be 
passed by the lower Court and further steps 
to be taken according to law for giving 
effect to the rights of the appellants as the 
legitimate sons of Appalaswami to shares in 
the esiate left by him. 

Further Judgment,—Our attention was 
not drawn, at the time when we delivered 
our judgment, to the three alienations which 
were challenged by the appellants and 
two of which were held not binding on 
them by the trial Judge. The suit was 
however dismissed by the District Judge-as 
a result of his finding thatthe appellants 
were not the legitimate sons of Appala- 
swami, Now that we have found in favour 
of their legitimacy, it follows that the 
appellants are entitled to a delaration that 
the following two alienations are not bind- 
ing upon them, namely (1) Ex. 2 (e), a sale 
deed dated December 24, 1923, under which 
respondents Nos. 11, 12,13, 14,15, 17 and 
18 claimed. (2) A sale deed dated July 31, 
1923 which was not exhibited in the case, 
by which Item No, 6, Sch. B was sold to 
defendants Nos. 23 to 28 and 30. The 
third is evidenced by Ex. 12, a deed cf 
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siflo mortgage dated September 30, 1929 
er which defendants Nos. 21 and 22 
are Claiming. This alienation formed the 
swbjectamatter of O B. No. 9 of 1934 which 
was pending on the file of the lower Oourt 
at the date when it pronounced judgment 
in the present suit. The question of validity 
of that mortgage was left open to be dealt 
with in that suit. That direction still stands. 
As regards the properties covered by the 
first two alienations mentioned above, the 
appeilants are entitled to partition and 
recovery of their shares therein. This 
note will be appended to the judgment and 
the necessary modifications wil] be carried 
in the decree, 


ND, Order accordingly. 





SIND JUDICIAL COMMISSIONER'S 
COURT 
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Davis, J. O. AND Weston, J, 
COMMISSIONER or INCOME-TAX, 
BOMBAY PRESIDENCY, SIND AND 
BALUCHISTAN— APPLICANT 
versus 
KHEMOHAND RAMDAS, Firu— 


AS5ESSERS—OPPONENTS 

Income Taz Act (XI of 1992), ss. 13, 23 (3)—S. 13, 
cannot be divorced from a. 23 (3)— Provtsote s. 13, 
scope of —Income-tax Officer when making assesament 
under s. 23 (3), if can rely on information not disclosed 
to assessee—His duty to draw aasessee’s attention to 
any such material and give him reasonable opportunity 
to meet case arising therefrom. 

Section 23 (3) of the Income Tax Act is, not ex- 
haustive and there is implicit in the section, in its 
context, the power to collect and act on other evi- 
dence, using “evidence” in a wide sense of that term 
and it is not necessary to invoke the proviso to s, 13 
of the Act for that purpose, for that section and in 
consequence the proviso, relates to the method of 
accounting and that alone, Section 13 cannot how- 
ever be divorced entirely from s, 23 (3), because it 
is only in an enquiry under sub-s, (3) of s. 23 that 
s.13 oan operate. There is, no conflict or divorce 
between gas. 23 (3) and 13, In proper cases the 
rections work together. But the proviso to s. 13 does 
not have reference to the manner in which informa- 
tion is obtained either by private enquiries or other- 
wise. It relates to the manner in which material 
before an Income-tax Officer shall be used. 142Ind. 
Oas. 437 (8), relied on. [p. £77, col. 2; p. 878, cols. 1 & 2.) 

The power to make private enquiries is implicit 
in the provisions of s. 23 of the Act, Though there is 
nothing in the Act which requires the Income-tax 
Officer to disclose to the assessee the materia] on 
which he proposes to act or to refer to it in his order, 
natural justice requires—and he should conduct his 
proceedings in accordance with natural justice—he 
should draw the assessee's attention to any such 
material and give him a reasonable opportunity to 
meet the case arising therefrom before making his 
order. Further, as an order under s. 23 (3) is ap- 
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pealable, that order should contain with sufficient 
precision, the material on which the assessment is 
based so that the appellate authority oan form a just 
opinion of thefairness of the assessment. There can 
however, be no question of the assessee being entitled 
todemand copies of confidential statements in the 
posssssion of the Income-tax Officer or to demand 
that his informants should be called by the Income. 
tax Officer, so that they can. be cross-examined by 
the assessee, and the Income-tax Officer is not a 
Court inthe usual meaning of that word when he is 
holding an enguiry unders, 23 (3). Under s. 37 of 
the Act he has merely certain powers of a Oivil Court 
for the purposes of Chap. IV. 162 Ind. Oas. 103 (5), 
dissented from. 177 Ind. Cas. 36 (3), relied upon, .[p. 
878, col, 1,] 


Ref. rade by the Oommissioner of 
Income-tax, Bombay Presidency, Sind and 
Baluchistan, dated May 31, 1937. È 

Mr. Partabrai D. Punwani, Advocate~ 
General, for the Applicant. 


Mr. Srikishindas H. Lulla, 
Opponents (Assessees), 


Davis, J. C. - -This is a reference under 
s. 66 13), Income Tax Act, by the Oommis- 
sioner of Income-tax for Bombay Presidency 
and Sind, and in obedience to the direction 
of the Court the learned Commissioner has 
referred the only question in the petition 
of the assessee which raises a point of law 
in the following terms : 

“Whether it is open to the Income-tax Officer to 
examine any person or record fhe statements of any 
persons behind the back ofthe assessee and without 
the knowledge of or notice to him and whether the 
income-tax’ authorities have power to keep such 
record concealed from the assessee and to refuse to 
give copies of the statements recorded and other 
information collected." 

The relevant paragraph of the order of 
the Court passed by Rupshand Bilaram, 
A. J. O., directing the Commissioner to state 
a case, is as follows : 

“Now s. 23, cl, (3), Income Tax Act, 
follows : 

On the day specified in the notice issued under 
sub-s. (2) or as soon afterwards as may be, the 
Income-tax Officer, after hearing such evidence as 
such person may produce and such other evidence 
as the Income-tax Officer may require, on specified 
points, shall, by an order in writing, assess the 
total income of the asseseee, and determine the 
same payable by him on the basis of such assess- 
ment.” 

The contention of the applicant is that this clause 
contemplates the recording of evidence, in the pre- 
sence of the assessee, whether it be cited for an 
assessee or be required by the Income-tax Offieer, 
The contention of the Income-tax Officer is that it is 
open to him to act upon any information which he 
may receives without examining the informent in 
the presence of the assesses and that he is not 
bound to supply a copy of such information or dis- 
close the name of his informant, This contention 
undoubtedly raises an important question of law 
on which there iq no decision of any High Court 
and we think the Commissioner was wrong in not 
referring that point to us.” : 


for the 


reads as 


- 
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By consent, however, the question raised 
on the case stated by the learned Commis- 
sioner and on the facts found by him, and 
not cn the allegations of the petitioner, is 
sta'ed as follows: 

“Whether in making an assessment under s. 23 (3), 
Income Tax Act, the (ncome-tax Officer can rely upon 
einformation which is not disclosed to the assesses : 
see Khemchand Ramdas, a firm v. Commissioner of 
Income-tax, Bombay Presidency (1)." 

From the statements of the facts of the 
case it appears the assessee were a part- 
nership firm with their Head Office at 
Shikarpur and business at Bunder Abbas 
and Kirman, outside Bristish India. One 
Kbemchand Ramdas was the capitalist 
Partner of the firm and there were eight 
others as gumashta partners. The partner- 
ship came to an end in February 1929, and 
the firm was served with a notice by the 
Incomes'ax Officer under s. 22 (2) of the 
Act calling upon them to put in a return 
of their income for tbe financial year 1929-30. 
A return.was ultimately made by Seth 
Khemchand Ramdas on behalf of the firm 
on October 30, 1929, accompanied by a 
declaration that there were no remittances 
out of profits frcm outside British India, 
The assessees failed, however, to produce 
their accounts. The Income-tax Officer 
waited until March 14, 1930, and then levied 
a best judgment assessment under s. 23 (4) 
of the Act. The case might then have ended 
with a non-appealable order but the In- 
come-tax Officer subsequently granted the 
request of the assessees and re-opened the 
asseesment under s. 27 of the Act by his 
order dated April 29, 1930. Again the 
assessees were asked on June 25, 1930 to 
produce their accounts pertaining to the 
business at Bunder Abbas and Kirman but 
incemplete books of accounts only were 
produced. .Further postponements ‘were 
granted by the Income-tax Officer till July 
J, 1:30; the books were however still in- 
complete, and the accounts still unclosed, 
and the required information was still not 
fortheoming, so on July 17 the Income- 
tax Officer issued a notice to the assessees 
asking them to close their accounts an 
distribute the profits earned among the 
partners and prcduce the books of accounts 
thue-clobed and completed. This was not 
done, but on September 2 and 20, 1930, the 
books were further examined, though 
eighteen months had elapsed since the 
partnership terminated in February 1929. 
The Income-tax. Officer was,therefore un- 
able to accept the assessees' accounts as 

(1) 28 S L R 174; 149 Ind. Oas. 1204; A I R1934 Sind 
46,6 RS 255. è . 
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reliable. He bad received information (bat. 
the profits earned were much larger th 
those shown and he thereupon in a letter: 
dated April 12, 1931, purporting esto aot 
under s. 22 (4) of the Act informed the 
assessees that he had information that the 
profits were greater than those shown and 
that he believed that they were keeping an- 
other set of accounts and he called upon 
them to produce their true accounts failing: 
which he would make a best judgment 
assessment under s, 23 (4) of the Act, 

The assessees replied to this letter of the- 
Income-tax Officer, asking them to disclose 
the necessary information which he bee 
lieved to bein their possession to enable- 
him to make a correct assessment of their- 
liability to income-tax, by calling upon him 
to disclose tothem the information in his: 
possession. They contended that they had’ 
the right to copies of statements on which. 
this information was based and the right. 
to cross-examine the informants. They 
denied the existence of any second set of 
accounts, The Income-tax Officer appears. 
then to have accepted this particular denial 
and to bave proceeded against the assessees 
upon the basis of an assessment under: 
s. 23 (3), Income Tax Act, and it is on this. 
basis that the case was argued before us. 

It was argued before us that the learned' 
Commissioner has erred in his statement 
of facts when he says that the Income». 
tax Officer accepted this particular denial 
of the assessees and did not act upon the- 
assumption that this second set of accounts 
existed, becauee in his order under s. 23 (3) 
of the Act dated April 24, 1934, the Income . 
tax Officer states : 

“My enquiries show thatthere were really large- 
profits remitted to British India instead and I am 
strengthened in this by the facts quoted above.” 

While the Assistant Commissioner in his 
appellate order dated February 19, 1932, 
states : 

“As appears from the assessment order, the In-: 
come-tax Officer had information that large profits- 
aggregating Rs. 1,16,502 had been made by the- 
partnership comprising appellant as ‘Shah’ and 
seven gumastha partners; and in view of the 
aforesaid shortcoming, has rejected the accounta 
as unreliable which there is ample justification for: 
doing, looking to all the circumstances and appel- 
lant's failure to discredit the information received 
despite opportunity from April 1931 allowed for: 
the purpose.” 


There is thus no reference tothe double. 
set of accounts and as they were not pros 
duced, there is no reason to suppose that 
the Income-tax Officer could act upon 
them. A bare statement of the case would 
appear to show that the assessees had une 
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nah opportunities if they had wished to 
ist the Income-tax Officer in coming to 
a carrect assessment in their case, but they 
met his request for further information 
by a request for copies of statements which, 
‘there is no reason to suppose, were even 
recorded and for the right to cross-examine 
the Income-tax Officer's informants on the 
ground that his proceedings were judicial 
proceedings in the ordinary sense of the 
word, and that the Evi, Act applied to the 
proceedings of what in effect was a Court 
under s, 23 (3), Income-tax Act. Hence 
the long discussion in the reference of the 
learned Commissioner as to whether the 
Income-tax Officer recording evidence under 
‘8. 23 (3) of the Act is a Oourt in the ordis 
nary meaning of that word and the dise 
cussion as to the scope of s. 37, Income Tax 
Act. If the Income-tax Officer were a Court 
in the ordinary sense of the word, he 
would already have the powers conferred 
on him by s. 37 of the Act in virtue of this 
fact. 

The real question now in issue is, we 
think as we have put it. The Income-tax 
Officer concluded tke proceedings before 
him by assessing the firm on a total income 
of Rs. 85,545. lt may, we think, be fairly 
said that he finally came to his conclusions 
on aconsideration of the unreliability of 
the accounts produced before him and on 
his private enquiries, rejecting, for reasons 
given, the assessee's claim that there was a 
Joss and estimating the remitted profite 
from outside India at Rs. 1,16,502 which 
Jess a sum of Rs. 30,957 already assessed, 
left an income of Rs, 85,545, and resulted 
in ademand notice of Rs. 10, 241-7-0. 

Now the learned Advocate for the assesse- 
es bases his case upon an interpretation of s. 
23 (3), Income Tax Act,which makes that 
section exhaustive and provides that once 
an assessee has produced books of accounts, 
however unsatisfactory those books may be, 
tthe burden lies upon the Income-tax Officer 
of adducing evidence which must be records 
ed under sub-s. (3) of s. 23 of the Act to 
take the place of the assessee's books which 
‘cannot be relied on; so that while, if an 
.assessee is honest to this extent, that rather 
than produce false books, he will produce 
no beoks at alland submit to a best judg- 
ment assessment under s. 23 (4), an assessee 
who has no such scruples but produces ac- 
counts which in the common phrase are “‘cooke 
ed" isin a positicn of immense advantage 
over his more honest rival. He can then put 
the Income-tax Officer to the proof of his 
case. The burden shifts from the assessee 
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to the Income-tax Officer. If such were 
the clear meaning of the words used, we 
should be bound to accept this interpreta- 
tion of the statute and leave its amends 
ment to the Legislature. We do not how- 
ever think this is the true interpretation 
of the words of subss. (3) at all and provid- 
ed the course of natural justice is obe 
served, and the assessee is informed of 
the substance of the information on which 
the Income-tax Officer proposes to act and 
of the case against him and is given a rea- 
sonable opportunity to meet that casa, we 
think it is open to an Income-tax Officer 
and that the nature of tis work makes it 
inevitable to act on private and confidential 
information in a work which is of a strictly 
private and confidential nature without dis- 
closing the names of his informants. 

Section 23 13) of the Act is. in our opis 
nion, not exhaustive and there is implicit 
in the section, in its context, the power to 
collect and act on other evidence, using 

“evidence” in a wide sense of that term 
and that itis not necessary to invoke the 
proviso tos. 13 ofthe Act for that purpose, 
for that section and in consequence the pro- 
viso, relates to the method of accounting 
and that alone, though we agree the word 
“method” must be given a broad and re- 
aconable interpretation. We may refer to 
a case of the Madras High O.urt reported in 
Subbayya v. Commissioner of Income tax, 
Madras (2), as a case in support of our view. 
In that case the qusstion referred under 
the direction of the C urt was as follows: 

“When there is evidence on which the Income- 
tax Officer can base a finding thatthe assessee’s 
books are unreliable and consequently rejects them 
and the assessee fails to produce other evidences 
can the Income-tax Officer assess under s, 23 (3) 
of the Act to the best of his judgment?” 

This question is not answered by a sim- 
ple affirmative, It is answered in the sense 
of the judgment, but the learned Onife Juse 
tice did not drawa sharp distinction bete 
ween subes. (3) and sub-s. (4). In both cases, 
he considered the assessment must be made 
to the best of the judgment of tue assess: 
ing officer upon a consideration of facts 
relating to the income of the assessee. In 
both cases the assessment must be based 
upon some material and the only differente 
between an assessment under sub-s, 13) in 
a case like the one mentioned in the refer- 
ence and an assessment under subes. (4) 
is in the opinion of the Ohief Justice, that 
the-Act contemplates a more summary 


{2) I L R (1939) Mad. 404; 181 Ind. Oas. 514, AIR 
1939 Mad. 371; (1939) 1M LJ 451; 49 LW 369; (1939) 
MW WN 266; IRM 825 (S B). 
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method under sub-s. (4) than subes. (3) 
Briefly, whether acting under gub-s. 13) 
or subes. (4), the Incomestax Officer must 
assess the assessee to the best of his judg- 
ment on the material before him. In 
the one case however, the assessee pro- 
duces his accounts,in the other does not. 
The learned Ohief Justice referring to 
8. 13, Income Tax Act, found himself 
in disagreement with the Punjab and 
Rangoon High Courts in their judgments 
in Gangaram Balmokand v. Commissioner 
of Incometax, Punjab (3) a p. 19 and Chan 
Low Chwan v. Commissioner of Income-tax 
(4) at pp. 286-387 respectively holding 
that s. 13 read with sub-s. (3) of a. 23, In- 
come Tax Act, does not bring that sub- 
section in line with subes. (4) and that s. 13 
of the Act and the proviso tothat section 
do not contemplate a case where the 
accounts are rejected. ‘Section 13 adds 
nothing to and takes nothing away from 
s. 23 (3)” i 

Section 13 of the Act cannot however, ir 
our cpinion be divorced entirely from s, 23 
(3), because it is only in an enquiry under 
sub-a. (3) of s, 23 thats. 13 can opearate. 
Accounts may be rejected as to their me- 
thod but accepted as to their facts, when 
the proviso to s. 13 would operate, and 
itis to be noted that when the methods of 
the assessees are rejected, the computation 
is to be made upon such basis and in 
such manner as the Income-tax Officer may 
determine. The word “method” is not used 
again. i 

The learned Advocate for the assessees 
‘relies upon the judgment of Sulaiman, O. J., 
in Gopinath Naik v..Commissioner of In- 
com-taz (5) at p. 221, where the learned 
Chief Justice on a reference to him on a 
difference of opinion between two other 
Judges agreed with the learned Judge 
who was of the opinion that s. 23 (3) of 
the Act does not permit the Incom-tex 
Officer to make private enquiries and to 
take the result of such enquiries into 
account in making the assessment. With 
‘all respect, we find ourselves in disagree- 
ment with that view. A view directly op- 
posite to that taken by the Allahabad High 
Oturt is taken by the Lahore High Oourt 
in Gangaram Balmokand v. Commissioner 
of Income-tax, Punjab (3), where Din 

(3) I L R (1938) Lah. 10 (19); 177 Ind. Oas. 36; AIR 
1937 Lah. 721; 39 P L R 1028; 11 R L 252, 

(4) 7 R 281 (286-207); 115 Ind. Gas. 897; A IR 1929 
Rang, 102; Ind, Rul, (1929) Rang. 12 


9. 
(5) 58 A 200 (221); 162 Ind. Ogas. 103; A IR 1936 
a 286; (1935) A L J 1342; 1936 A L R 375;8 R A 
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Muhammad, J., in a long and lenet 
judgment look the view that it is un 
the proviso to s. 13 of the Act that the 
Income-tax Officer can make thosesprivate 
enquiries which are necessary to supple- 
ment the evidence produced by the asses- 
see under s, 23 (3) of the Act, The view 
of the Oalcutta High Court is that s. 13 
and s. 23 (3) are to be read together. Ace 
counts may have a false basis and be 
rejected under s. 13: In re Navadwip- 
chandra Nagendra Das (6). In that case 
Derbyshire, C. J., was of the opinion that 
8,13 must be read withs, 23 (3). In the 
Nagpur case in Shamrao B. Deshmukh v. 
Commissioner of Income-taz, C. P and U. P. 
(7), Stone, ©. J. was of the opinion that 
8.13 or rather the proviso to s.13 should 
be read with s. 23 (3) even when the 
accounts are rejected. The Chief Justice 
said (p. 522* ): 

“Asto the third question we have not hed our 
atitention drawn to any principle of assessment 
other than this; the Income-tax Oficer having 
doubted the return, having given notice, having re- 
ceived and examined books, has rejected those books. 
as unreliable and has proceeded to assess under 
s. 23 (3) and for the purpose of arriving at his figure 
has computed as directed by s, 13, proviso. In order 
not to guess, he has, with the -help of the asses- 
see, analysed theassessee’s books from various angles. 
and has arrived at an estimate and on that estimate 
has assessed the assessee. We see no principle 
here but merely a compliance with the provisions 
of the Act.” 

There is, in our opinion, no conflict or 
divorce between ss, 23 (3) and 13, Income 
Tax Act, In proper cases the sections work 
together. But the proviso tos. 13 does not 
we think, have reference tothe manner in 
which information is obtained either by 
private enquiries or otherwise. It relates 
to the manner in which material before 
an Ineome-tax Officer shall be used, This 
view, we think, is consistent with the judg- 
ment of the Privy Council in Commissioner 
of Income-tax, Bihar and Orissa v. Mahara» 
jadhiraj of Darbhanga (8). The power to 
make private enquiress is, we think, im- 
plicit in the provisions of 8, 23 of the Act. 

We think therefore that our answer to: 
the question, whether in making an ase 
sessment under s. 23 (3) the IncomesTax 
Officer can rely upon information which 
is not disclosed to the assessee, should be. 
that though there is nothing ‘in the Act. 

(8) 71 T R488. . 

(1) 711 T R515. 

(8) 12 Pat. 318; 142 Ind. Oas, 437; AI R 1933 P O 
108; 60 I A 146; Ind. Rul. (1933) P O 77; (1933) M W N 
439; 64 M L J 412;37 L W 701; 37 O W N 598; (1933) A 
LJ 527; 14 P LT 341; 35 Bom. L R 73570 LJ 
318 (P O). 

*Page of 7 I. T. R.—{Ed.] 
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vyh requires the Income-tax Officer to 
close to the assessee the material on which 
he preposes to act or torefer to it in his order, 
natural justice requires—and he should con- 
duct his proceedings in accordance with 
natural justjce—he should draw the asses- 
see's attention to any such material and 
give him a reasonable opportunity to meet 
the case arising therefrom before making 
his order, Further,as an order under s. 
23 (3) is appealable, that order should 
contain with sufficient precision, the mate- 
rial on which the assessment is based so 
that the appellate authority can form a just 
opinion of the fairness of the assessment. 
There can however be no question of the age 
sessee being entitled to demand copies of 
contidential statements in the possession of 
the Income-tax Officer or to demand that his 
informants should be called by the Incomes 
tax Officer, so that they can be cross-ex- 
amined by the assessee, and the Incomes 
tax Officer is not a Qourt in the usual 
meaning of that word when he is holding an 
enquiry under s. 23 (3). Under e. 37 of the 
Act he has merely certain powers of a Civil 
Oourt for the purposes of Chap, IV. A copy 
of our decision should be sent to the learned 
Commissioner and he will deal with the 
case before him accordingly. As this re- 
ference is made at the direction of the 
Court, we think the assessees are entitled 
to return of their deposit of Rs. 100, We 
think that otherwise there should be no order 
as to costs. 
D, Answer accordingly. 


PATNA HIGH COURT 
Criminal Reference No. 30 of 1940 
July 25, 1940 
AGABWALA, J. 

MUNI LAL AGARWALA— 
versus 
Toa PUBLIO op BHAGALPUR— 

Criminal Procedure Code (Act V of 1898), 8. 139-A 
—Procedure—Duty of Magistrate, 

Provisions of s. 139-A, Uriminal P. O., are design- 
ed to ensure that where there is reliable evidence 
in support of the denial of the existence of the 
public right the Magistrate shall have no jurisdic- 
tion to pronounce on the cogency of that evidence 
but must refer the matter to a Civil Gourt, When 
the Magistrate does not direct his mind at all to 
ascertaining whether there is any evidence in sup- 
port of the denial of the existence of the public right 
and takes upon himself to decide the question whe- 
ther a public right exisfs or not he usurps the func- 
tion ofa Civil Court and deprives the party concern- 
ed of therighttohave the matter decided by that 
O 


ourt. 
Or. Ref. made by the Additional Sessions 
Judge of Bhagalpur in his letter No. 1998 
dated June 8, 1940, 
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Mr. K, Dayal, In support of the Re- 


ference. : 

Messrs. M. Yusuf and M, Rahman, 
Against the reference. 

Judgment.—This case is typical of 
the cases which are continually coming up 
to this Court under Chap, X of the OCrimi- 
nal P. O. owing to the neglect of the 
magistracy to observe the procedure pre» 
scribed by s. 139-A. That section requires 
that when a person on whom additional 
notice under s. 133 has been served ap- 
pears in response to that notice and denies 
the existence of any public right in the 
way, river, channel or place alleged to have 
been obstructed, the Magistrate shall 
inquire into this matter and if in the 
course of suchinpuiry the Magistrate finds 
that there is any reliable evidence in support 
of the denial he is bound to stay the pro- 
ceedings until the existence of the right 
has been decided by a competent Oivil 
Oourt. If, on the other hand, be finds that 
there is no such reliable evidence he is 
required to proceed in the manner provided 
by s. 137 or 138, 

Now, in the present cage the second party 
appeared to show cause against the condi- 
tional order but the Magistrate made no 
inquiry from him as to whether he denied 
the existence of the public right or not; 
nor did the Magistrate make any inquiry 
as to whether there was any evidence in 
support of such denial, Itis argued, how: 
ever, that the Magistrate has taken evi- 
dence with ragard tothe existence of the 
public right and that on a consideration of 
that evidence he has been able to decide that 
the right does exist, Consequently, it is 
contended, that the order should not be set 
aside merely because the Magistrate did 
not comply with the provisions of s. 13)-A. 
That, however, is to overlook the whole 
object of the provisions of that section. 
Those provisions are clearly designed to 
ensure that where there is reliable evidence 
in support of the denial of the existence 
of the public right the Magistrate shall 


‘have no jurisdiction to pronounce on the 


cogency of that evidence but refer the 
matter to a Civil Oourt, When the Magis- 
trate does not direct his mind at all to 
ascertaining whether there is any evidence 
in support of the denial of the existence 
of the public right and takes upon himself 
to decide the question whether a public 
right exists or not he usurps the function 
of a Civil Court and deprives the party 
concerned of the right to have the matter 
decided by that Court, . 


“SEO 

The order of the Magistrate dated 
March: 11, 1940, is set aside and he is 
-directed to rehear the proceedings as from 
the stuge where the second party should 
‘have been ssked under s. 139-A (1) whether 
he denied the existence of the public right. 
In the rehearing of this case the Magistrate 
-should not overlook the actual terms of the 
-ecnditional order issued under a, 133. 

D. Orde set aside, 


SIND JUDICIAL COMMISSIONER'S 
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‘Civil Revision Application No. 47 of 1937 
May 10, 1938 
Davis, J. O. AND TYABJI, J. 
TAKHITRAM TULSIDAS—App itoant 
versus 
KISHINCHAND CHANGOMAL 
AND CTHERS—OPPONENTS. 

Civil Procedure Code (Act V of 1908), Sch. II, 
Para, 13, 3. 115—Court can award arbitrator's 
fees under Para. 13—Such fees are apart of costs of 
arbitration—Order_ awarding arbitrator's fees under 
Para. 13, Sch. II is ‘case decided’ and revision 
against order is competent. 

The provision relating to the arbitrator's fees 
made in the award itself is part of the costs of 
arbitration and cannot be excluded from the provi- 
sions of Para. 13 of Sch. II, Oivil P. O. Even if 
there is no award, the Court has power to award 
the arbitrator's fees as part of the costs of the arbi- 
tration and as costs of the proceedings incident to 
the suit under s, 35. 19 Ind. Oas. 611 (1), relied 
on. 

An order awarding fees to the arbitrator under 
Para 13, Sch. II is a ‘case decided’ within 
meaning of s. 115, Oivil P, O., and revision against 
the order is maintainable, f 

C. R. App. to revise an order of the First 
-Olass Sub-Judge, Hyderabad, hated Febru- 
cary 19, 18837. ` 

Mr. Dipchand Chandumal, for the Ap- 
plicant. 

Mr. Fatehchand Asudomal, for the Op- 
‘ponents. 


Davis, J. C.—This purports to be an 
-application in revision against an order of 
the First Class Subordinate Judge, Hydera- 
bad, dated February 19,1937 in which he 
awnrded a sum of Rs. 500 as fees to an 
arbitrator in arbitration proceedings arising 
dut of a reference made through the Court. 
Tt was argued on behalf of the applicant 
that the learned Subordinate Judge had no 
power to make any order as to arbitrator's 
fees, as such an order would not be covered 
by Para. 13 of-Sch. II, Civil’ P. O. The only 
remedy for the arbitrator would be by a 
separate suit. On the otter hand, it was 
““.contended for the respondents that no ap- 
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plication in revision would lie under s. W5, 
Oivil P. O., and that even if it did, there 
no reagon to interfere with the order of the 
Judge, as no question of his having actéd 
without jurisdiction or with material irregu- 
larity arose. The worde of Paras 13 of Sch. II, 
Civil P. O., are very wide and it allows 
the Court to make such order as it thinks 
fit respecting the costs of arbitration if any 
question arises respecting such costs, The 
award contained no sufficient provision con. 
cerning them, The provision relating to 
arbitrator's fees is most often made in the 
award itself, and we think it would be 
difficult to say that if such a provision had 
been madein the award itself, the fee so 
provided would not be deemed part of the 
costs of arbitration. We can ourselves see 
no reason to exclude from the provisions of 
Para. 13 the fees of the arbitrator as being 
part of the costs of arbitration. It would 
appear to us to bean essential part of the 
costs of arbitration, in view of the fact that 
the arbitration could not proceed without 
the arbitrator. But even if there were no 
award, as there has been an award here 
though the award was set aside, the Oourt 
has power to award the arbitrator's fees as 
part of the costs of the arbitration and as 
costs of the proceedings incident to the suit 
under s. 35, Civil P. O. This is laid down 
in a Bench ruling of this Court in Gurdinomal 
v. Wadhumal (1). 

We think therefore the learned Subordi- 
nate Judge had jurisdiction and we suppose 
that an order made as this order has been 
made should be deemed a case decided 
within the meaning of s, 115, Civil P. O. 
Otherwise, we might be faced with a case 
where a Judge in a moment of generosity 
has awarded a fee of Rs. 1,00,000 instead 
of a fee of Rs. 100 to the arbitrator and no 
redress would be available, for, no revision 
application would lie, The unfortunate per- 
‘sons affected by this Judge’s bounty would 
then have no remedy or redress. But taking 
this order as a case decided within the 
meaning of s. 115, Civil P. C., as it decided 
effectively and apparently finally the fee 
to be paid to the arbitrator, we see no rea- 
son whatever to interfere or exercise our 
jurisdiction under s. 115, Civil P. O. The 
sum cannot be said to be so excessive as to 
involve any question of any irregularity in 
jurisdiction. We think therefore this revi- 
sion application must be dismissed with 
costs. Only one set of costs is allowed. 
Order accordingly. 


B. Application dismissed, .. 
(1) 6 SL R 229; 19 Ind. Oag, 611. 
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2 SIND CHIEF COURT 
First Appeals Nos. 8 and 9 of 1937 
. . May 24, 1940 
ii .© Davis, O, J. AND Lago, J. 
SHINGOMAL PONUMAL, Fiem-- 
DavenDANTs—APPELLANTS 


versus 
KHUSHALDAS LEKHRAJ, Frem— 
PLaIntTizgs— RESPONDENTS 

Execution—Executing Court, tf can go behind 
award, and question its validity on ground that Oourt 
filing it had no territorial jurisdiction—Civil 
Procedure Code (Act V of 1908), 2. 21—Non-com- 
pliance wiih provisions of ss. 15 to 20—Decree pass- 
ed by competent Court, if rendered nullity. 
_ An executing Court can enquire into and decide 
that a decree is a nullity not on the ground of 
jurisdiction, but because the decree passed is nota 
decree at all, such as in the case of a decree against 
a person who is dead, or is a decree in arbitration 
proceedings under the Arbitration Act which is no 
decree atall, An executing Court cannot, however, 
go behind an award filed in a Court with the con- 
sent of the parties, and question its validity when 
on the face of it, it is not a nullity even when the 
Court filing it had no territorial jurisdiction, [p. 
853, col, 1.) 

Oase-law discussed.) 

ection 21, Civil P. O., makes it clear that a non- 

compliance with the provisions of ss, 15 to 
20 is, in no way fatal to the jurisdiction 
of the Gourt, and does not render the decree passed 
by aCourt of a competent jurisdiction a mere nullity 
so as to empower the executing Court to refuse to 
execute if on that ground. 131 Ind, Oas. 182 (19), 
relied on. [p. 84, col. 1.) 


- F. A, against the order of the First Class 
Sub-Judge, Larkana, dated February 4, 
1937. ` 


Mr, Dipchand Chandumal, for the Appel- 
lants, 

Mr. Fatehchand Assudomal, 
Respondents. 


Davis, C, J.—This is an appeal against 
-a judgment of the First Class Subordinate 
Judge, Larkana, dismissing objections in 
execution of an award under the Arbitra- 
tion Act. The award was filed in this Court 
in its District Oourt jurisdiction with 
the consent of the appellants and more 
than two years after the appellants filed 
objections to the award in Oourt on the 
ground that the award was a nullity as the 
Court in filing it had acted without juris- 
‘diction, The Jearned Additional Judicial 
Commissioner who dealt with the objec- 
tions in his order dated June 24, 1935, 
said that the time hdd long passed when he 
could éntertain any such objections, and 
it was for fhe appellants to raise any proe 
per plea they wished in execution, and in 
execution of the award in the Oourt of the 
Subordinate Judge they raised objections 
onthe ground of jurisdiction arguing that 


190— 111& 112 


for the 


gHINGOMAL PONUMAL v. KRUSHALDAS LEKHRAJ (SIND) 


881 
it was not open to the Judge in Karachi 
to file an award which gave certairof the 
parties to the award a mortgage on immov- 
able property in the Larkana District. The 
Subordinate Judge held firstly, that the 
provisions of s, 2, Arbitration Act, had 
been complied with, and secondly, that 
even if the Oourt had no territorial jurisdic- 
tion, if was not open to the Court in execut- 
ing an award, asifit were a decree, to go 
behind the award and question its validity. 

We will first consider the question whe- 
ther we can go behind this award and 
question its validity when on the face of 
it, it is not a nullity, “In our opinion, we 
cannot, The case in Gora Chand v. Profulla 
Kumar (1) oa which the Lahore decision 
in Asmatuilah v. Forbes, Forbes, Campbell 
& Co. Ltd., Karachi (2) is based, now 
stands very much alone. It is true this 
decision is a decision of a Bench of five 
Judges, but the judgment was given only 
by one Judge. Previous judgments differed 
from it Kalipada Sirkar v, Hari Mohan 
Dalal (3) and its correctness has been 
doubted ina subsequent judgment: Kali- 
charan Singha v. Bibhutibhusan Singha (4). 
It has not been followed after full considera- 
tion by other High Courts. In Gora Chand 
v. Profulla Kumar (1) the learned Judges 
were of the opinion that where a decree is 
presented for execution to another Court 
and the Oourt making the decree had 
apparently no jurisdiction, whether pecu- 
niary or territorial or personal, the execut- 
ing Oourt is entitled to refuse to execute 
it on the ground that it was made withe 
out jurisdiction ‘within these narrow limits,” 
and the learned Judge said, “I think that 
the executing Court is authorized to ques: 
tion the validity of a decree.” With all 
respect, these limits do not appear so 
narrow. This view apart from the case 
reported in Asmatullah v. Forbes, Forbes 
Campbell & Co. Ltd., Karachi (2) which 
itself follows the Calcutta case in Gora 
Chand v. Profulla Kumar (1) has not 
found favour with other High Courts. 

In S. A. Nathan v. S. R. Samson (5) 
Page, O. J, discussed this question at 
length and was of the opinion that Gora 


(1) 53 © 166; 89 Ind, (as, 685; A I R 1925 Oal, 907; 
29 OW N 948; 420191, 

(2) A IR 1934 Lah. 652; 152 Ind. Oas. 135; 35 P 
L R 482; 7 R L 248, 

(3) 44 O 627; 35 Ind, Oas. 856; A I R 1917 Oal. 844; 
24 Ó L J 375; 210 WN 1104. 

(4) 60 O 191; 14% Ind. Oas, 60; A I R1933 Oal, 
85; a7 0 L J 390; 360 W N 1120; Ind, Rul, (1933) 
Oal. a : 

(5) 9 R480; 135 Ind, Oas. 65; A IR 1931.Rang. 
252; Ind, Rul, (1932) Rang, 17 (F B). 
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Chand v. Profulla Kumar (1) was wrongly 
decided and that it was not open to an 
executing Court. to question the validity of 
the decree on the ground that the decretal 
Court has no jurisdiction territorial, per- 
sonal or pecuniary to pass it. The learned 
Ohief. Justice relied inter alia on the 
amendment in s. 225, Civil P. C., which 
corresponds to O. X XI, r. 7 of the Cade of 
1802, and while in s. 225 the words “or of 
the jurisdiction cf the Court which paesed 
it” occur, thus giving the executing Court 
the power under certain circumstances to 
require proof of the jurisdiction of the 
Court which pass&d the decree, the omis- 
sion of these words from O. XXI, r. 7, 
Givil P, O., clearly expressed the intention 
of the Legislature that the executing 
‘Court should not enquire into the jurisdic- 
tion of the Court which passed the decree, 
but the learned Chief Justice did not rely 
‘principally upon this verbal alteration in 
the Civil P. C. He relied upon the princi- 
ple confirmed by much authority that a 
scontrary decision would enable Courts in 
execution to sit in appealor revision upon 
«decrees cf other Courts which are not sub- 
ordinate to them and which might indeed 
be their superiors or equals. The learned 
‘Ohief Justice, however, distinguishes the 
‘ease where a decree is a nullity, for an 
executing Court is to execute a decree not a 
thing which on the face of it is not a decree, 
-for instance, where a decree is against a 
-dead man, for such a decree cannot be 
‘executed and the case where a decree is 
against a person suffering from a personal 
disability because such a person cannot be 
a “party” in the proper sense of that word 
to a suit. The Madras High Oourt in a 
‘Full Bench judgment in Zamindar of 
Elliyapuram v. Chidambaram Chetty (6) 
was of the opinion that it was not open to 
an executing Court to raice in executicn a 
question of territorial jurisdiction which 
could have been raised in the trial Court: 

“An objection to the jurisdiction’ is a ground for 
setting aside the decree and is not one of those 
questions relating to the ‘execution, discharge or 
satisfaction of the decree’ which are required by 
8, 47 to be dealt with in execution.” 

~The ‘Bombay High Court in Jagannath 
Fakirchand v. Shivnarayan Ramlal (7) has 
followed the decisions in previous cases of 
that Court reported in Chogalal v. Trueman 
(8) and Kasturshet, Javershet v. Rama 


(6) 43 M 675; 58 Ind. Oàs. 871;, A I R 1920 Mad. 
1019; 39 M L J 203; (1920) MW N460; 28 ML T 
75; 12 L W 217 Œ B). h 

(7) 38 Bom. L R 1023; 166 Ind.“ Oas. 961; AI R 
1937 Bom, 19; 9 R B 262. 

JW 7B 481. i 
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Kanhoji (9) that an executing Oourt cangot 
go behind the decree or question t 

jurisdiction of the Court which passed it. 
The two Judges in Jagannath Fakirehad 4. 
Shivnarayan Ramlal (7) do not approve or 
follow the remarks of Madgavkar, J., in 
Bajirao Narhar Peshwa v. Sakharam Bal- 
vant Peshwa (10) to the contrary effect. 
But in opposition to this view reliance is 
placed upon the Privy Oouncil judgment 
in Jnanendra Mohan v. Rabindra Nath (11) 
about which it is said that their Lordships 
decided by necessary implication that the 
question of the validity of the decree to be 
executed and the jurisdiction of the Court 
could be enquired into in execution pro- 
ceedings. Reliance is also placed upon the 
Full Bench decision of the Oudh Chief Court 
in Ram Narain v. Suraj Narain (12) which 
refers to and relies principally upon the 
Privy Council case in Jnanendra Mohan v. 
Rabindraa Nath (11), Jungli Lal v. Ladw 
Ram (13) and Mahabir Singh v. Narain 
Tewari (14). Principally however the 
learned Judges'of the Oudh Ohief Court 
rely upon the Privy Council decision in 
Jnanendra Mohan v, Rabindra Nath (11) 
which they consider approved, so far as the 
power of the execting Court to question the 


jurisdiction of the Court, which passed 


the decree was concerned, the decision in 
Rabindra Nath v. Jnanendra Mohan (15), 
which followed the decision in Gora Chand 
v. Profulla Kumar (1). 

With the greatest respect however to 
the learned Judges who take the view 
that it is open to the executing Oourt to 
go behind the decree and decide upon the 
jurisdiction of the Court which passed the 
decree, appreciating, as we do, the difference 
which may be said to exist between what 
is called the absence of jurisdiction and 
the mere irregularity in the exercise of it, 


-we do not think it necessarily follows that 


it is open to an executing Court to go 
into a question of jurisdiction which, it 


(9) 10 B 65. 

(10) 33 Bom, L R 463; 132 Ind. Oas, 434; AI R 1931 
Bom. 295; Ind. Rul, (1931) Bom, 322, 

(ll) 60 IA 71; 142 Ind, Oas. 323; A I R 1933 PO 
61; 60 O 670; 37 L W 327; (1833) M W N 178; Ind. 
Rul. (1933) PO 63; 35 Bom. L R 327; 37 CW N 
an, (1933) A L J 343; 570 L J 143; 64 ML J 341 


). < 
(12) A I R 1934 Oudh 754 147 Ind. Oas, 1209; 9 
Luck. 435;11 O W N 169; 6 R O 368 (F B). 
(13) 4 P L J 240; 50 Ind. Cas. 529; AIR 1919 
Pat. 430; (1919) Pat. 105 (F B). 
(14) A IR1931 All. 490; 134 Ind, Oas. 236; 54 A 
255, (1981) A L J715; Ind. Rul, (1931) All, 815 


J. 
(15) 58 O 1018; 136 Ind. Cas, 466; A IR 1932 Oal. 
9; 35 O W N 537; Ind. Rul. (1932) Oal. 194. 
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mus be taken, was by necessary impli- 
Mion decided by the trial Court when 
it pdhsed its decree. We can distinguish 
betweefi a case where a decree is sought 
to be executed against a dead man and the 
case is Jnanendra Mohan v, Rabindra Nath 
(11), where a decree was cn the face of 
it not in proper form and other cases, 
where the question of jurisdiction territorial, 
pecuniary or personal is concerned, because 
in the former class of cases itis not really 
a question of jurisdiction at all, The 
decree is a nullity and cannot be executed, 
not because that particular Court had no 
jurisdiction but because no Court at all 
had jurisdiction. It was not really so much 
a question of jurisdiction as a question 
independent of jurisdiction. The decree 
was a nullity because no Court can pass 
a decree against a dead man or a person 
not a party to a suit or a decree in pros 
ceedings under the Arbitration Act, It 
would not be necessary in such a case to 
refer back to the particular powers of a 
particular Cour; or to decide what might in 
particular cases be. difficult question of 
law or fact, For instance, in this case 
before us, we heard at great length 
arguments as to the interpretation and 
application of s. 2, Arbitration Act, to the 
particular facts of this case which seemed 
to us to raise questions of some difficulty 
and complexity, and which should clearly 
have been raised and argued in the Court 
of first instance and which must, we 
think, by necessary implication be deemed 
to have been so raised and decided. We 
think the principle which must govern 
question of this kind is set out by West, J., 
in Naro Hari v. Annapuranabai (15), at 
p. 171. 

“The order of the one Court as of the other binds 
a person generally subject to the jurisdiction until 
it ia reversed or set aside, and can be questioned 
only in the ways provided by the law. In a recent 
case the Master of the Rolls thought it a good 
answer to an application founded on the Court 
having sold property without jurisdiction that there 
was a decree standing unreversed, and directing the 
sale: Steed v. Preece (17). The order, which if beyond 
the jurisdiction might have been got rid of by pro- 
ceedings directed to that object, was not allowed tobe 
canvassed in a collateral inquiry. 

We havethought it not out of place to make 
these observations, though they were not abso- 
lutely necessary for the disposal of the appeal 
because very vague and incorrect notions prevail 
on the subject to which they relate, The superior 
Courts in England long looked with extreme jea- 


lousy upon the particular jurisdictions by which 
their own powers might be encroached on, and 


(16) 11 B 160n (171). 
(17 (1874) 18 Eq. 192;43L J Oh, 687; 22 W R 
432, k ji a 
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expressed themselves in language which is not to be 
applied without caution to our system of Courts 
organized in a regular gradation of dependence on 
the High Oourt. The rough method of treating 
the order of a Court as no order at all, or of seeking 
by a suit to expel a person whom that order has 
definitely placed in possession, has no proper 
applications where no provision is made for such 
& proceeding; and where the order itself may 
be brought under review by precisely the same 
authorities who will have to dispose of the suit 
brought to test its validity. By providing the one 
method of redress the Legislature has tacitly excluded 
the other. It is commonly said that ‘a question 
of jurisdiction may be raised at any time.’ Where 
proceedings are laid down for determining the 
question it should be ‘any time in the course of 
those proceedings. He who faving an appeal and 
a special appeal on a question of jurisdiction has 
not availed himself of those remedies, renunciavit 
juri pro se introducto.” 
and in Chogalal v. Trueman (8) at p. 4393: 

“The intention of the Civil P. O., as shown by 
ss. 239 and 242, is manifestly that a Court to which 
a decrees is sent for execution by another under 
the same Govt. and the same law of procedure shall 
not take on itself the trial of whether the Oourt 
which passed the decree had jurisdiction to make 
it or not. In case of doubt the Court where execution 
is sought may adjourn the execution in order to 
enable the party interested to make an application 
to the Court passing the decree. Thence the 
applicant may, of course, proceed by appeal, if 
dissatisfied, in the ascending scale of Courts until 
he reaches the highest of the Province in which 
the decree was made, It is inteded thatthe decree 
of this Court, or of the lower Court at which 
proceedings in the suit have ceased, shall bs conclusive. 
A contrary rule would virtually subject the decrees 
of the Oivil Courts to revision and reversal by 
superior Courts (or seven equal or inferior ones) 
to which they are not subordinate. When the time 
allowed for an application, if any, has elapsed 
the Oourt to which the decreehas been sent must 
accept it asa validone without going into farther 
inquiries, or overruling the judgment of the Oourt 
which tried the case.” i 

An executing Court can, we think, ene 
quire into and decide that a decree isa 
nullity not on the ground of jurisdiction, 
but because the decree passed is not a 
decree at all, such as in the case of a 
decree against a person who is dead, or is 
a decree in arbitration proceedings under 
the Arbitration Act which is no decree at all. 
These decrees are aullities, question of 
jurisdiction apart, and we think a distinction 
drawn between decrees which are nullities, 
apart from a question of jurisdiction and 
other decrees, is a surer guide in this’matter 
than a distinction drawn between what 
is called the abseace ofinherent jurisdiction 
and irregularities in the exercise of juris- 
diction, Aad the diffisulties which arise 
in considering, a question, of territorial 
jurisdiction in execution proceedings are 
well illustrated in this case before us. 
It is said that the District Court at Karachi 


*Page. of 7 B— Hd): 
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had no territorial jurisdiction to file an 
award which gave a moitgage or charge 
upon property in the Larkana District, and 
reliance is placed particularly upon two cases 
Asmatullah v. Forbes Forbes Camptell & Co. 
Lid., Karachi (2), and a single Judge judg- 
ment of this Court reported in Assandass Pur- 
sumal v, Aildas Madhacas (18). The Lahore 
decision however relied principally upon 
Gora Chand v. Profulla Kumar (1) the 
Privy Oouncil case and the Oudh case 
already referred to, whilethe single Judge 
judgment of this Court follows the Lahore 
case. Both in tha Lahore case and the 
Sind case stress is laid upon the ` fact 
that the award related to property outside 
the jurisdiction of the Court, but. s. 2, 
Arbitration Act, on which both cases 
depend, dces not in terms refer to the 
award at all. Section 2, Arbitration Act, is 
as follows : 

“Subject to the provisions of 8. 23, this Act shall 
apply only in cases where, if the subject-matter 
submitted to arbitration were the subject ofa suit 
the suit could, whether with leave or otherwise, be 
instituted in a presidency-town : 

Provided that thelocal Govt. may, by notification 
in the local Official Gazette, declare this Act 
applicable in any other local area as if it were a 
presidency-town. " 

The reference kere is to the “subjecte 
matter submitted to arbitration,’ and so 
far as the Sind case is concerned, the 
reference did relate to property in Lahore, 
g0 that it might be said thatthe subject 
matter submitted to arbitration could not 
be made the subject-matter of a suit in 
the Karachi Court. It is not clear in the 
Lahore case whether the 
submitted to arbitration included the Lahore 
properties, but even if it did, and accept- 
ing thé distinction between a case of the 
absence of inherent jurisdiction and the 
irregular exercise of jurisdiction, we cannot 
ourselves see why, if s. 16 (d), Oivil P. 
O., can be invoked in this matter of 
jurisdiction, 8. 21 cannot aleo be invoked. 
As pointed out by Rupchand, A. J. O., in 
Dakumal Rannomal v, Khajumal Parumal 

(19), at p. 212: 

' “Sections 15 to 20 of the Code deal with the 
forum or proper place where a plaintiff is required 
to.institute his suit. These sections contain a 
direction to the suitor and not to the Court, and 
do not purport to deal with the inherent or gene- 
ral jurisdiction of a particular Court, or purport to 
deprive any such Court of its jurisdiction in the 
event of their no-compliance ; Gourachandra Patnaik 
v. Vikrama Deo (20). And not only that, but aa 


(18) A I R1934 Bind 183; 153 Ind. Cas. 300; 7 R8 
124, : 
(19) 25 SL R204 (212); 131 Ind, Oas. 182;A I R 


1931 Sind 47; Ind. Rul, (1931) Sind 94, 
(20) 23 M 367, 
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already observed, s. 21 of the Code makes it abundabtly 
clear that a non-compliance with these provisiomy 
is, in no way, fatal to the jurisdiction of the 
Court, and does not render the decree pasged by ¢, 
Court of a competent jurisdiction a mere nullity sò as 
to empower the executing Courtto refuse to execute 
it on that ground,” . 

It cannot therefore be said that there 
was any absence of inherent jurisdiction 
in the Oourt at Karachi to file this award 
merely because it related toland in Lar- 
kana, if we assume that, as the award 
related toland in Larkana, land in Larkana 
was necessarily part of the subject-matter 
submitted to arbitration and the dispute 
related to land in Larkana. Furthermore, 
a clear distinction must be drawn between 
the class of cases which decides that a 
Court had no jurisdiction in a particular 
matter in an appeal from the decree in 
that same case and the class of cases in 
which executing Courts decide questions of - 
jurisdiction of Courts passing decree trang- 
ferred to them for execution. As Page, O. J. 
points out in S. A. Nathan v. S. R. Samson 
(5), the latter class of cases is limited 
to four: Bhagwantappa v. Vishwanath (21), 
Gora Chand v. Profulla Kumar (1), Roop 
Narain v. Hukam Chand (22), and S. R. 
Samson v. Mrs, Gnanamanickam Ammal 
(23). The Bombay case was decided 
before the amendment of the Civil P. C. 
and later decisions of the same High 
Court do not follow it. The Lahore and 
Rangoon High Courts follow the Oalcutta 
case in Gora Chand v. Profulla Kumar (1), 
which we have fully discussed. There 
may be added now the decisions in Asmat- 
ullahv. Forbes, Forbes, Campbell & Co. Ltd. 
Karachi (2), Ram Narain v. Suraj Narain 
(12) and Assandas Pursumal v. Aildas 
Madhavdas (18), but these decisions follow 
Gora Chand v. Profulla Kumar (1), and the 
Privy Council case in Jnanendra Mohan. 
v. Rabindra Nath (11), which we have 
already discussed, Our view then is} that: 
this appeal against an order rejecting, 
objections made to an award in Judicial: 
Miscellaneous Application No, 301 of 1932, 
in the Court of the Judicial Commissioner. 
of Sind, Firm of Vheromal Chaturam vV.. 
Firm of Shingumal Pohumal, filed on Bepe 
tember 9, 1932, must be dismissed with 
costs and. we order accordingly. For the 
reasons given in the jitdgment above, we 
also dismiss Appeal No. 9 of 1937 with costs. 


8. Appeal dismissed,. 


en 28 B 378; 6 Bom. L R 342. 

(22) 10 L_L J 319; A IR 1998 Lah. 829, 

(23) BR 544; 129 Ind. Oas. 519; ATR 1930 Rang 
337; Ind, Rul, (1931) Rang. 87. 
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} NAGPUR HIGH COURT 
p Civil Revision Application No. 89 cf 1939 
é February 15, 1940 
6 PURANIK, J. 
RAJE KHANDERAO-—TRANSFEREH 
—APPLIOANT 
versus 
UDHAO GANESH—CrepiTror— 
Oppositn PARTY. 
Provincial Insolvency Act (V of 1920), as. 53, 54, 54-A, 
38, 50—Person adjudged insolvent on an application 
by the sole creditor — Position of the creditor—His 
application under ss. 53 and 54 to annual transfer by 
insolvent — Transferee, if can take plea that the 
creditor was bogus and consequently adjudication was 
nullity—Ss, 33 and 50, scope of. 

In the absence of a receiver appointed in the case 
the scheduled creditor can apply for setting aside a 
transfer under ss. 53 and 954 of the Prov. Insol. 
Act, and it must be deemed that the Insolvency Court 
has granted him the neceseary leave when it entertains 
his application in that behalf. 

In a proceeding commenced on an application 
under ss, 53 and 54, Prov. Insol. Act, against the 
transferee of the insolvent, by the sole creditor at 
whose instance the insolvent was adjudged as such 
the transferee can be allowed to raise the contention 
that this creditor was a bogus one and was not justi- 
fied in getting his transferor adjudged insolvent, 
Had there been several genuine creditors of the in- 
solvent the fact that only one of them is a bogus one 
is not very significant and it may not be then neces- 
sary to go into the question asto whether that per- 
son out of several others is genuine or not in pro- 
ceedings under as. 53 and 54. 

Section 54-A jis only an enabling provision under 
which ina case in which with the leave of the Court 
any creditor who has proved his debt may filean 
application under s. 53 of the Insol. Act for annul- 
ment of a tranefer. This does not mean that the 
transferee is not entitled to raise such defence as he 
could inorder to show that the application under 
8. 53 is not tenable. A transferee whose transfer 
under s, 53 is challenged by a receiver or a creditor is 
entitled to raise defence pertinent to the enquiry 
and it could not be said that the plea that the sole 
creditor of the insolvent is a bogusone and that the 
insolvency proceedings are a nullity is not a pertinent 
areno by a transferee when his transfer is chal- 

enged, 

There is nothing in ss. 33 and 50 to show thata 
transferee is not entitled to challenge the genuine- 
ness of the debt of the sole creditor in the case 
in which his transfer is challenged by such a 
creditor, 

In proceedings under s. 53 of the Insol. Act the 
two points that have got to be determined by the 
Court are good faith on the part of the transferee 
and valuable consideration for the transfer. 


O. R. App. of the order of the Court 
of.the Ist Additional District Judge, Akola, 
dated November 25, 1938. 

Mr. V. V. Kelkar, for the Applicant. 

Mr. A. L. Halve, for the Opposite Party. 


Order.—The facts of the case that one 
Nimbaji sued one Met. Bhiki for possession 
of Survey No. 82 in 1926. This litigation 
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was decided in favour of Mst. Bhiki in the 
trial Court, Udhao Ganesh who now figures 
as a creditor was the agent of Mst. Bhiki in 
the said litigation and he obtained a sales 
deed of one-fourth share on Noveme 
ber 25, 1939 for a consideration of Rs, 1,000 
after the trial Oourt’s decree, Nimbaji, 
however, filed an appeal against the decree 
and won the case with the result that Udhao 
Ganesh was dispossessed on January 12, 
1931. Nimbaji had to recover his costs 
under the decree for possession and also 
meene profits for which also he obtained a 
decree against Mst. Bhiki. These decrees 
were assigned by Nimbagi in favour of Raje 
Khanderao son of Govindrao Jagirdar on 
July 22, 1934 and in satisfaction thereof 
Mst, Bhiki transferred her entire property 
by asale-deed, dated September 29, 1934. 
Udhao Ganesh filed an application for ad- 
judging Mst. Bhiki as an insolvent soon 


after this transfer claiming himself to be a 


creditor on the ground that he had paid 
consideration for the sale-deed in his favour 
but as he was dispossessed he became entitle 
ed to refund of the consideration for a debt 
which was provable against Mast. Bhiki. 
Musammat Bhiki was adjudged an insolvent 
and thereafter Udhao Ganesh filed an ape 
plication under ss. 53 and 54 of the Insol. 
Act for annulling the transfer in favour of 
Raje Khanderao dated September 29, 1934. 
Raje Khanderao claimed to be bona fide 
transferee for consideration. The trial 
Court held that the transfer was void under 
s. 54 of the Insol. Act. Against this decis 
sion Raje Khanderao filed an appeal before 
the lower Appellate Court (Miscellaneous 
Appeal No. 61 of 1937). The lower Appel- 
late Court held that the transfer was not 
void under s. 54 of the Insol. Act but was 
void under s. 53 of the Insol. Act and dis- 
missed the appeal. It is against this deci« 
sion that the present application for revision 
under s, 75 of the Insol. Act is filed in this 
Court. 

One of the contentions raised by the 
applicant before the trial Court was that 
Udhao Ganesh was not really a creditor of 
Mst. Bhiki and not being a creditor he has 
not entitled to apply for adjudication of Mst, 
Bhiki as an insolvent, The plea practically 
amounted to urging that the order for ad- 
judication at the instance of Udhao Ganesh 
who was not a creditor was a nullity, and 
as there was noinsolvency proceedings there 
could be no application for setting aside the 
transfer either under 5.53 or under s. 54, 
The trial Court gave a finding against Raje 
Khanderao onthis point. This finding was 
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attrcked before tke lower Appellate Court. 
The lower Appellate Court, however, was of 
the opinion that it was not open to Reje 
Khenderao the transferee to challenge the 
applicant as a creditor in prcceedings under 
ss. 53 and 54 of the Insol. Act, It therefore 
. declined to decide the question as to whee 
trer Udhao Ganesh was a genuine creditor 
crnot. This finding of the lower Appellate 
Court is disputed before me, The lower 
Appellate Court in para. 6 of its judgment 
admitted that there was no authority on the 
Point, but a plain reading cf s. 54-A showed 
to him that a creditor in such a case merely 
performs the fuaction of a receiver and it 
was doubtful whether the nature of the debt 
could be questioned by the transferee. The 
lower Appellate Court felt considerable 
doubt in coming to the conclusion one way 
or the other and eventually decided not to 
enter into that questicn on the ground that 
it was not open to the transferee to chal- 
lenge the genuineness or otherwise of the 
claim of Udhao Ganesh to be a creditor. The 
view taken by the lower Appellate Court 
does nct appear sound. The lower Appel- 
late Court failed to see that the circum- 
stances of this case were very peculiar. This 
was a casein which Udaho Ganeeh claimed 
to be the sole creditor of Masi, Bhiki. It is 
this Udhao Ganesh who got Mst, Bhiki ad- 
judged insclvent and he is the cnly cre- 
ditor who is mentioned in the schedule. 
The present applicant Raje Kbanderao was 
‘not a party to the proceedings initiated by 
Udhao Ganash to get Mst. Bhiki adjudged 
an insolvent. Proceedings were started 
against the present applicant only when an 
-application was filed by Udbao Ganesh 
under es. 53 and £4 and he was served with 
a notice thereunder. With a view to show 
that the transfer in his favour was bona 
fide and that there was no act of insolvency 


committed by his transferor be had neces © 


sarily to challenge the debt said tobe due 
to Udhao Ganesh at whose instance the 
insolvency proceedings were started. It 
could not be disputed and it was not dis» 
puted before me that if Raje Khanderao 
successiully establishes that Udhao Ganesh 
was not a creditor and could not have 
“initiated proceedings for getting Mst, Bhiki 
declared insolvent, then the prcceedings 
taken by him will be rendered nugatory 
and the application for annulling the trans- 
fer would come to an end. Ido not see any 
reascn as to why a transferee in the peculiar 
circumstances of this case should not be 
allowed to raise the contention that this 
creditor is a bogue one and was not justified 
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in getting Mst. Bhiki adjudged insolkent, 
Had there been several genuine creditas 
of Mst. Boiki the fact that only one ofthem 
was a bougs one was not very significant 
and it may not have been then necessary to 
go into the question as to whether that 
person out of several others was genuine or 
not in proceedings under ss, 53 and 54, 
Section 54-A to which reference is made by 
the lower Appellate Court. does not in any 
way solve the difficulty. In fact s. 54-A is 
only an enabling provision under which in 
a case in which with the leave of the Court 
any creditor who has proved his debt 


. may file an application unders. 53 of the 


Insol. Act for annulment of a transfer. This 
dces not mean that the transferee is not 
entitled to raise such defence as he could 
in order to show that the application under 
s. 53 is not tenable. A transferee. whose 
transfer under s. 53 is challenged by a 
receiver or a creditor is entitled to raise 
defence rertinant to- the enquiry and it 
could not be said that the plea that the sole 
creditor of the insolvent is a bogus one and 
that the insolvency proceedings are a nullity 


_is nota pertinent defence by a transferee 
. when his transfer is challenged. My atten. 


tion was invited to s. 33 of the Insol. Ach 
which lays down as to how a schedule of cre- 
ditorsis to be framed. I was then referred tc 
s. uO of the Act and it was argued that read- 
ing ss. 33 and 50 togther it would appean 
that the schedule prepared under s, 3: 
could be amended only in the manner pro 
vided forin s. 50 of the Act and inasmuch 
as the name of Udhao Ganesh appeared it 
that schedule which was so preparad unden 
s. 33 and was not amended in the manne» 
laid down in s, 50 of the entry of his name 
in the schedule became unchallengeable- 
T donot think that this isa sound. argu 

ment. Section 33 only indicates the Manne” 
in which the schedule is framed ands, 50 
only speaks of a receiver applying to. the 
Court for changing the entries in the sche 
dule if be thinks it necessary to doso, I 

also enables a creditor to apply for amends 
ment of the schedule if the receiver declines 
to interfere in the matter, The transferee 

such as Kaje Khanderao in the present cas 

is, is not a person who can come under s. 9 

and apply for amendment of the schedule 

He is neither a reosiver nor a creditor 
There is nothing in these two sections which 
will lead me to hold that a transferee is nc 

entitled to challenge the genuineness of th 

debt of the sole creditor in the case in whic 


_ his transfer is challenged by sucha cré 


ditor, No authority has been cited beéfoi 
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mef nor has any provision of law been 
ponent to my notice under which such a 
ea, could not be raised. The plea has also 
“34 direct bearing on the proceedings under 
s. 53 of the Ingol. Act. That is also one of 
the reasons why this defence should have 
been gone “into by the lower Appellate 
Court. In proceedings under s. 53 of the 
Insol. Act under which the transfer is said 
- to be void by the lower Appellate Court the 
two points that have got to be determined by 
the Court are good faith on the part of the 
transferee and valuable consideration for 
the transfer, If Mst. Bhiki was indebted to 
Udhao Ganesh as alleged by him and if she 
had parted with her property in favour of 
` Raje Khanderao leaving nothing for Udhao 
: Ganesh and if Raje Khanderao was aware of 
the debt due to Udhao Ganesh it may be 
said that Raje Khanderao was acting in bad 
faith; but if on the contrary Raje Khanderao 
were to establish that Mst. Bhiki was not at 
all indebted to Udhao Ganesh and that 
there was no creditor who was intended to 
be defrauded or put off when he entered 
into the transaction of sale in his favour, 
then itis impossible to accuse him of bad 
faith in the transaction at any rate against 
any creditor. If there be bad faith between 
him and Mst. Bhiki, that is a different 
matter with which we are not concerned in 
these proceedings. The point raised by 
Raje Khanderao by challenging the genuine- 
ness of the debt of Udhao Ganesh had thus 
a direct bearing on the question of his 
transfer and its voidability under s. 53 of 
the Insol. Act. I am clearly of opinion that 
the defence raised was material for the 
purpose of e. 53 even and was also otherwise 
‘material in the circumstances of this case 
and the lower Appellate Court was not right 
in declining to investigate into that ques- 
tion. Iecannot accept the judgment of the 
Court below on that point. 

The lower Appellate Court has rightly 
held that in the absence of a receiver 
appointed in the case the scheduled creditor 
could apply for setting aside a transfer 
under ss, 53 and 54 of the Insol, Act and it 
must be deemed that the Insolveney Oourt 
has granted him the necessary leave when 
it entertained his application in that behalf. 

The lower Appellate Court has given a 
finding that the transfer is void under s, 53, 
though not void under s, 54 of the Insol. 
Act. This finding which has been arrived 
at by the lower Appellate Court will require 
further consideration in view of my observa- 
tions in this judgment and much will de- 
pend-upon the decision of the Court below 


VISHAMBHAR DAYAL Vv. EMPRROR (OUDH) 


j 887 


on the question of the genuineness or other- 
wise of the debt said to be due to, Udhao 
Ganesh. The decision arrived at by the 
lower Appellate Court under ss. 53 and 54 
of the Insol. Act is thus such as cannot be 
accepted. l 

I therefore set aside the order of the lower 
Appellate Court and remand the case to the 
lower Appellate Court for a fresh decision 
with advertence to the remarksin this order. 
Costs will be costs in the suit, 

D. Case remanded. 





OUDH CHIEF COURT. 
Oriminal Appeals Nos. 450 and 482 of 1940 
September 20, 1940 
Tomas, O. J, 
VISHAMBHAR DAYAL TRIPATHI—. 
APPELLANT 
versus 


EMPEROR—OOMPLAINANT-—R ESPON DENT 

Criminal Procedure Code (Act V of 1898), ss. 235, 
257—One complaint and one sanction for prosecution 
of accused under ss, 153-A and 124-4 Penal Oode 
—Accused, if can be convicted under s. 153-A in a 
trial under s, 124-A—Power of Court to refuse to 
summon witnesses —Penal Oode (Act XLV of 1860), 
8. 124-A—Speaker exceeding limita of fair cirticiem 
of administrative machinery commits sedition — 
Intention of the accused must be seen— “Capitalista” 
whether a class within meaning of e. 153-A. 

Where there was only one complaint filed under 
both thess. 153-A and 124-A I. P. O., and only one 
sanction was obtained for the prosecution of the 
accused from the Gov. There is‘no need for a 
separate trial under s. 153-4 andthe accused can be 
convicted under s. 153-A in the trial under s. 124-A, 
The provisions ofs, 235 of the Oriminal P. O. are 
quite clear in this respect. But where no prejudice 
is caused to the accused, separate trials cannot be 
said to be illegal, [p. 888, col. 2.] 

A Court is not bound to summon all the witnesses 
cited by an accused person and under the provisions 
of s, 257 of the Oriminal P. O. it has power to refuse 
to summon all the witnesses on the ground that the 
application ismade for the purpose of vexation or 
delay or for defeating the ends of justice. But 
where the Court refuses to summon -the witnesses 
on the ground that they are being summoned to 
delay the case, and as a protest the accused gives 
up those witnesses, the accused cannot say subse- 
quently that the Court wrongly refused to summon 
his witnesses. [p 890, col. 2.] 

It is true that it is mot sedition to criticise 
administrative machinery or the officers of Govt. 
but where the speaker exceeds the limits of fair 
criticism and his object in attcking the British 
Govt. is to create disaffection the speech amounts 
to sedition, [p. 894, col. 1.] 

In cases under s. 124-A, I. P. O., the Court's 
have not to see the effect ofthe mind of the people 
and they are concerned with the construction of the 
speech, and the speech hasto be takenas a whole 
and not just in pieces. [{p, 893, col. 2J 

A man may criticise or comment upon any 
measure or act of the Govt. and freely express his 
opinion upon it. He may express condemnation but 
golong as he confines himself to that he will be 
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protected but if he goes beyond thathe must pay 
the penalty for it. The question ofintention is 
alwaye an important factor in such cases. {p. 895, 
col. 1. 

“Capitalists” are nota "class." When discussing 
“capitalists’ and labour people, “capitalist” may 
mean a person with a considerable amount of 
property invested in industry, and “capitalist” in 
the literal sense of the word means any one who 
possesses an accumulated wealth. It is impossible 
to say what amount of capital would bring a man 
within the “class.” He may be a “capitalist” in one 
place and not in another. The word “capitalists” is 
rather a vague phrase to denote a definite and 
ascertainable “class” so as to come under 8. 153-A 
of the I. P.O. But where &@ person compares the 
talugdars and the zemindareas a class and the 
money-lenders and the Govt. officials with tenants, 
and states that the Govt. officials do not sympathise 
with their aims and excites the tenants to organise 
themselves as their raj was coming in which the 
talugdars and zemindars will have no share and that 
the talugdars have deceived and betrayed the 
country in to the hands of the Britisht Govt. it is 
covered by the provisions of s. 153-A of the I. P. 
O., as it attemptsto promote feelings of enmity or 
hatred between different “classes” of His Majesty’s 
subjects, [p. 895, col. 2.) 

In estimating the effect of a speech the Court 
should look at the speech as a whole and not pay 

` wndueregard to any particular sentence or phrase, 
it is not open to the speaker to say that he did not 
intend his language to bearthe meaning which it 
naturally does bear. [p. 896, col. 1.] 

Or. A. against the order of the District 
Magistrate, Unao, dated May 25, 1940. 

Messrs. H. N, Misra and C. P. Lal, for the 
Applicant. | 

The Assistant Govt.-Advocate, for the 


Crown. 


Judgment.—The appellant, Vishambha. 
Dayal Tripathi, has been convicted by the 
District Magistrate of Unao for making 
seditious speeches within the meaning of 
8, 124-A of the I. P. C. and sentenced to 18 
months’ rigorous imprisonment in respect 
of the firet speech and nine months’ rigorous 
imprisonment each in respect of the second 
and third speeches, the sentences to run 
consecutively. 

The first speech was made on September 
1, 1939, at Hasanganj. The second speech 
was mede on September 3, 1939, at Sohan- 
Jal Ka Draramshala, Unao and the third 
speech on September 29, 1939, at the same 
place, 

The charge-sheet contains seven objec- 
tionable paesages in respect of the first 
speech, cne passage from the seccnd speech 
and two passages from the third speech 
(vide Appendix 1 to the charge-sheet under 
8, 124-A), 

I may menticn here that the accused has 
also been convicted under 8. 153-A of the 
L P. O. in respect of the same three speeches 
and sentenced to a total period of three 
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yeare, but the sentences under this sdction 
and those under s.124-A have been made 
torun concurrently. The two trials were 
separate and therefore the accused had to 
filea ssparate appeal under s, 153-A in the 
Court of the Sessions Judge at Unao to 
whom the appeal lay. The ‘appeal under 
8.121-A was filed in tbis Court. and at the 
request of the Sessions Judge as both 
appeals were connected and the facts com- 
mon, | transferred that appeal to this Court. 
I may also mention that there was no need 
for a separate trial under s. 15383-A cf the 
I. P. 0. The accused could have been cpn- 
victed under s. 153-A in the trial under 
s. 124-A of the I. P.O. The provisions of 
8. 235 of the Criminal P, C. are quite clear 
and I do not understand why the trials were 
held separately. It may be on account of 
extra precaution andto avoid any objection 
in appeal onthe ground of misjoinder of 
There wes only one complaint 
filed under both the sections and only one 
sanction was obtained for the prosecution 
of the accused from the Govt. This judg: 
ment will also dispose of Criminal Appeal 
No. 482 of 1940, under s. 153-A. I, P. O. 

The accused is an M.A., LL. B., a member 
of the Legislative Assembly and a member 
of a party known as the Forward Block, 
He is also Chairman of the Municipal 
Board of Unao and I understand is a lead: 
ie citizen of that district. The Local 

ovt. sanctioned the accused's prosecution 
by an order dated November 11, 1939, andi 
he was arrested on Novembér 12, 1939, and 
has remainedin jail custody throughout 
the trial becauss he refused to give am 
undertaking to refrain from making: 
further political speeches during the pen- 
dency of the trial. 

The Superintendent of Police has beem 
examined as a witness in the cass to prove: 
the complaint filed by him and the sanctiom 
of the Govt. 

The first speech was made as I have saidi 
on September 1, 1939, at Hasanganj. The 
evidencs shows that it started about 2-30 
p.m, andlastedfor about twoand a hal 
hours, and the number of persons whe 
attended the meeting was (the witnesses 
differ) from 200 to 500. We may take ih 
that there were about 350 persons presen) 
at the meeting. Itis,at times difficult tc 
judge the exact number of persons presen” 
ata meeting. The audience was almost 
entirely villagers, Two other persone besider 
the accused addressed the mesting. The 
speech (Ex. 1) waa recorded in Urdu long. 
hand by Sub-Inspector Mohib Ali Khan od 
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the District Intelligence Staff (P. W. No. 2). 
A the conclusion of the meeting he got 

ukhtar Husain (P. W. No. 7) and Chhote 
Singh to attest the speech which he had 
taken down. His evidence shows that he 
had read his notes of the speech to these 
witnesses ahd that after verifying from them 
thatthey represented more or less what the 
accused had actually said he obtained their 
signatures on each page of his notes on the 
apot. Obhote Singh has not been examined 
in the case, 

The second meeting was held at Sohanlal 
Ka Dharamshals, Unao, on September 
3, 1939. It started about 7-30 P. m. and con- 
tinued till about 10%. m, It is alleged that 
there were 200 persons present, who were 
residents of Unao. The notes of this speech 
(Ex. 2) were also taken down in the Urdu 
Jong-hand by tke same Sub-Inspector Mohib 
Ali Khan (P. W. No, 2) and signed by one 
Obbuttan (P. W. No. 6). 

The third meeting was held on September 
29, 1939, in the evening in Sohanlal Ka 
Dharamshala and from the evidence of P. 
W. No. 3, Sub-Inspector Manohar Lal Misra 
who recorded the rotes of this meeting, it 
appears that the accused spoke for 
about an hour which he notedin Ex, 3. 
From the evidence of P. W. No. 4 it appears 
that the meeting began at 6 or 6-30 P. m, 
and lasted till 8 or 8-30 P. m. and was attend» 
ed by about 250 persons. There were two 
or three other speakers who addressed the 
meeting before the accused. After the 
meeting was over the Sub-Inspector obtain- 
ed the signatures of Rasul Ahmad and 
Chhotey Singh (P. W, Nos. 4 and 5) and 
Tajuddin, who has not been examined. 

It has not been satisfactorily proved when 
all the three notes of the speeches record- 
ed by the two Sub-Inspectors were sent to 
the Superintendent of Police but from the 
statement of the Superintendent of Police 
(P. W. No. 1)it appears that as a general 
rule such notes are received by him within 
two days. No register is maintained in 
which receipts of such notes are entered. 

The prosecution have examined eight 
witnesses, the Superintendent of Polite (P. 
W, No. 1), the two Sub-Inspectors Mohib 
Ali Khan and Manohar Lal Misra (P..W. 
Nos. 2 and 3), Obhotey Singh (P. W. No. 5), 
Obhuttan (P. W, No. 6), . Mukhtar Husain 
(P. W. No. 7) and Amir. Haider (P. W. 
No, 8). 

The statement ofthe Superintendent of 
Police is more or less formal. P. W. Nos. 2 
and 3, the most important witnesses, are 
the two Sub-Inspectors who took down the 
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notes in longshand and they prove the con» 
tents of the notes in Urdu in Exs. 1, 2 and 3, 
Rasul Ahmad (P, W. No, 4) and ‘Chhotey 
Singh (P. W. No. 5) prove their presence 
at the meeting on September 29, 1939, and 
prove Ex.3 as marginal witnesses. Chhuttan 
(P. W. No. 6) proves Ex, 2 and that he was 
present at the mesting on September 3, 
1939, Mukhtar Husain (P. W. No. 7) proves 
his presence at the meeting of September 
1,1939,and his signature on Ex. 1 as a 
marginal witness. Amir Haider (P, W. No. 
8)isaC.I. D shorthand reporter posted at 
Cawnpore, His statementis to the effect 
that the accused was in the habit of advocat» 
ing violence in his pfblic speeches. He 
proves his shorthand notes of the accused's 
speeches made on June 4, 1939, at Rasulpur 
and on May 14, 1939, at Makur. These 
speeches were put in to show that the 
accused was in the habit of making such 
speeches. 

The accused in his statement admitted 
that he had delivered speeches on Septem- 
ber 1,3 and 29, 1939, but stated that the 
reports of the speeches written in longhand 
were incorrect and at places materially 
different from the actual speeches. Wnen 
asked by the Court whether he wanted to 
make 2 further statement he stated as 
follows — 

SI will file a detailed written statement at a later 
stage but at this stageI wish to state thefollow- 
ing. The aim of the Indian National Congress has 
been the attainment of complete independence 
(purna swarajya) forthe last ten years which means 
nothing less than the liquidation of the British 
Imperialism in India and its replacement by a Govt- 
of the masses. As a Oongressman I have always 
advocated this viewand have worked towards that 
end. The methods that the Congress adopts from 
time to time in order to achieve this end are peaceful 
and legitimate ........s00 1 have scrupulously advocated 
the Oongress viewpoint. Lf this is sedition I plead 
guilty to the charge.” 


He filed a long written statement, which 
consists of five typed pages. In one of the 


paragraphs he stated that :— 

“In my oral statement I have already said that 
the reports of my speeches ars incorrect, short and 
misleading. But even these reports, such as they 
are, contain nothing which may be against the 
above POLICY ...ccsceccsarecsecesseenes Ihave always advocated 
the liquidation of British Imparialism in India 
and the abolition of all vested interests including 
the zamindart system. I believe that mo Govt. in 
the world has done a greater harm to humanity 
than the British Imperialism, and it must be ended 
ifthe world is to live in peace. ..........008lf the 
propaganda for the replacement of the British Govt, 
as representing the British Imperialism in India 
by a Govt, of the masses and the adoption of measures 
beneficial for peasents including the abolition of 
gemindari system through non-violent mass action 
is sedition and ‘class hatred, I must confess with 
pride the I am guilty of both these charges. This 
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- has become the very breath of my life, and I cannot 
live without it even for a MOMENE.... ce =tivorooererrsorre 
As regards the reports of my speeches, they stand 
self-condemned., Ifthe Prosecution storyis to be 
believed, the speed of my speeches recorded in 
long-hand comes up to about 20 words per minute 
which is simply ridiculous The shorthand reporter 
has however, admitted that my speed is about 100 
word per minute. Althongh my speed is much 
faster, yet, ifit is assumed to be only 100 words per 
minute if will mean that only one fifth of my actual 
speeches hasbeen recorded. The real fact is that 
the reports produced before the Oourt are not 
original notes, but they have been manufactured at 
leisure ina manner which suited the whims of the 
reporters who have always been interested in mak- 
ing false reports against Congress Men... 2 

Tbis is the main defence of the accused. 

Before dealing with the appeal on the 
merite, I may dispose of one grievance 
which was made by the learned Counsel of 
the accused, namely that the learned Dis- 
trict Magistrate refused to summon all the 
defence witnesses, whom the accused wished 
to examine. The accused had filed a list 
containing the names of 20 witnesses includ- 
ing Shri Subhas Chandra Bose of Oaleutta 
Swami Sahjanand of Patna, Mr. Rafi Ahmad 
Kidwai and Mr, Vernede (District Magis- 
tate) and others. The prosecuticn opposed 
the summoning of these witnesses on the 
ground that their evidence was not material 
and the intention of the accused was to 
delay the proceedings and the learned 
District Magistrate refused to summon all 
the witnesses. 

On April10, 1940 the accused applied 
to stay the proceedings as he wanted to 
apply for transfer of the case. The Court 
granted him time til] April 23. There can 
be no doubt that the time granted was 
sufficient, but no application was presented 
in this Court until May 3, 1940, The two 
main grounds for the transfer of the case 
before me were — 

(1) That the District Magistrate disallow- 
ed the prayer of the accused to dictate his 
speech to the two Sub-Inspectors who had 
written the notes of the speeches and 

(2) That the District Magistrate had re- 

. fused to summon all the defence witnesses. 
I rejected the applications summarily on 
Mav 3, 1940, and stated that : 
“In my opinion the points which have been raised 
“ in these applications are not grounds for transfer, 
but .they may be grounds for consideration by an 
Appellate Court in case the applicant is convicted.” 
Before 1 dismissed the applications I 
arked the Counsel who had presented them 
how the evidence of these gentlemen was 
material in the case where the sole question 
was whether a particular speech was or 
. was not made and if made, whether it was 
seditious, The learned Counsel at that 
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time could not give any reply. In fa¢t he 
stated that he did not know what their evi- 
dence was. s 

On May 2, 1940, when the case was thkep 
upto examine the defence witnesses an 
application was presented before the Dis- 
trict Magistrate to adjourn thé case but it 
waa rejected on the ground that the accused 
was given sufficient time to move an appli» 
cation for transfer in the Ohief Court and 
as no order for stay of proceedings was 
received there was no reason why the evi- 
dence of those defence witnesses who were 
present should not be recorded. The accus- 
ed's Counsel then made the following note 
under the order passed by the District 
Magistrate :— 

“Under the circumstances the only alternative 
left isto discharge the witnesses present to-day,” 

There was no justification for this note if 
the accused reslly wanted to examine these 
witnesses in defence. They were present 
and be should have examined them and 
with regard tothe other witnesses who had 
not been summoned, he should have insisted 
on their being summoned. 

The case was then adjourned from May 
2to May 4, 1940, when on that date the 
accused fled an application in which he 
stated that— 

“I have lost all confidence in the Court and have 
reasons to apprehend that no justice will be done 
in thecase. Itis, therefore, of no use at this stage 
to defend the case any further, and I leave the 


Court to have its own way. I shall only file a 
written statement on the next date.” 

The Oourt passed the following order ‘-— 

“Since the accused does not now wish to examine 
the defence witnesses who are being or who have 
been summoned and has discharged them, the case 
is adjourned to May 7, 1940, for filing of written 
statement by the accused." 


A Oourt is not boundto summon all the 
witnesses cited by an accused person and 
under provisions of s. 257 of the Criminal 
P.O. it has power to refuse to summon all 
the witnesses on the ground that the appli- 
cation is made for the purpose of vexation ‘or 
delay or for defeating the ends of justice. 
The Court refused to summon Shri Subhas 
Chandra Bose and others on the ground that 
the accused had summoned them for the pur- 
pose of delaying the case. I am of opinion 
that the accused at this stage cannot make 
a grievance of this because he himself gave 
up those witnesses, If,he had insisted on 
their being summoned and the Court re- 
fused to do so, it would then have been 
open to the accused to argue in this Oourt 
that the District Magistrate wrongly refused 
to summon his witnesses. I, therefore, over- 
rule this objection. 
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It was next argued that the two charges 
Gould not have been split up but tried 
toggther and the accused if found guilty 
could, have been convicted under ss, 124A 
and 153A of the I.P,C. I think thisis a 
sound argument. As Isaid in the begin- 
ning, in my opinion there should not have 
- been two separate trials, and in one trial the 
accused could have been convicted under 
both the sections, but by this procedure 
the accused has not in any way been pres 
judiced, fand therefore the trial cannot be 
said to be illegal. Moreover the sentences 
passed under both the sections have been 
made to run concurrently. 

Now coming to the merits of the case, the 
mcst important point for consideration is 
whether the notes taken down by the Police 
. Officers truly represent what the accused 
said at the meetings. The accused prayed 
for a test forof the reporter’s speed in 
recording a dictated passage in Court. The 
Court did not allow the accused to dictate 
the passage but got a Senior Deputy Collec- 
tor, Mr. Jagdamba Prasad, to read the two 
set passages to both the Sub-Inspectors at 
once. The accused chose the passages, which 
are Ex, O, a copy of the longhand report of 
the accused’s alleged speech of September 3, 
(Ex. 2), and the other a portion of the 
. speech made by the accused in the Legis: 
-lative Assembly on September 7, 1937, 
- which is printed from the proceeding of the 
Legislative Assembly. The speech deals 
with the new Ten. Act. Exhibit O con- 
tains 1144 words and according to the judg- 
ment of the learned District Magistrate I 
find that the time taken in dictation was 
162 minutes andthe rate at which it was 
dictated was 69 words per minute. The 
other epeech (Ex, D) contains 1159 words 
and the time taken in dictation was 
14 minutes and 20 seconds. The speed ap- 
proximately was 80 words per minute, 

The result of the test was that P. W, No. 2 
. Bub-Inspsctor Mohib Ali Khan, committed 
145 mistakes and wrote three sentences 
down all wrong out of the dictated passage 
(Hx. 0). In Ex. D he made 191 mistakes 
and omitted ten small passages. 

P. W. No, 3, Manohar Lal Misra, made 
220 mistakes and either omitted or so badly 
wrote that at least 30 sentences out of the 
dictatedispeech3 (Ex. O) were not recognis- 
able and added 14 small passages which 
did not occur in the original. In the 
Assembly speech P. W. No. 3 made 194 mis- 
takes intwords and wrongly wrote approxi- 
mately? half the total number of words 
dictated. 
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On February 9, 1910, both the witnesses 


.were made to write outa fair copy of what 


they thought had written down in dicta» 
tions (Exs. A, B, E and F). These copies 
are marked Exs, A-], B-1, E-l and F-1). 
The witnesses then were asked to correct 
their dictations from the original Exs. O 
and D. With regard to thie the finding of 
the learned District Magistrate is as follows: 
Common sense and common knowledge even 
without the help of a test can reasonably 
be applied to the same claim to show it 
to be exaggerated. The test has proved 
conclusively what was a reasonable supposi« 
tion viz., that a longhend reporter in Urdu 
cannot be expected to record a whole 
speech correctly at more than 60 words per 
minute and even then only by omitting 
nuqtas, markaz, madds and sigas for “he” 
and writing somewhat illegibly, and prob- 
ably at not more than 45 to 50 words per 
minute if he wishes to include these signs 
and also write fairly legibly. At any speed 
in excess of 60 words per minute he is 
bound to leave out portions and can only 
decrease the omissions by an increase in 
illegibility......There is no evidence on 
record to prove the speed at which the 
accused ordinarily speaks in public meet+ 
ings, but from an admission of P, W, No, 8, 
whois a shorthand reporter... if appears 
that the accused’s rate of speech is ape 
proximately 100 words por minute ..... Even 
allowing for interruptions it is obvious 
that neither P. W., No. 2 nor P. W. No, 3 
could possibly record cent per cent with 
accuracy everything that the accused said at 
these meetings. 

It was suggested on behalf of the accused 
that P. W. No. 2 had a personal grudge 
against the accused, that at the time of the 
Assembly elections in 1937, the witness was 
Station Officer of Bangarmau and attempted 
to prejudice the chance of the accused. The 
finding of the District Magistrate is that 


“the witness (P. W. No. 2) and the accused were 
not on good terms while the former was in Bang- 
armau Police circle and it is also reasonable to 
presume that he was transferred from that circle 
because he was not persona grata to the congress and 
these differences were undesirable in the interest of 
good sdministration in his circle. It may be ad- 
mitted therefore that this witness owed some grùdge 
to the acsused.’” 


In view of the above findings of the 
learned District Magistrate it is urged on 
behalf of the accused that P. Ws. Nos, 2 
and 3 were unable to record the verbatim 
speeches and‘the witnesses made notes here 
and there and then wrote up at their leisure 
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full-speeches the next day, and the alleged 
seditious portions were invented by the 
witneesés out of their own heads. I do not 
agree with this contention. P. W. No: 2, is 
a Muhammadan and Ex. 1 shows that it 
contains a large number of Hindi and 
Sanekrit words. The first meeting was at- 
tended by villagers and I donot think the 
accused could have spoken more than 70 or 
80 words per minute. Allowing for the 
interruptions I am of opinion that the two 
witnesses could have written down a large 
number cf extracts correctly. I do not 
think that they were actuated with malice 
. towards the accusgd and falsely invented 
words which the accused did not utter. I 
am supported in these observations by the 
internal evidence in the case. 


Exs. 1 and 2 when read carefully give 
one the impression of their being genuine. 
I think it is too much to say that the whole 
thing has been invented and is the outcome 
of the ingenuity of the Police Officers, From 
the judgment of the District Magistrate it 
appears that he did not think that Mohib 
Ali Kban was particularly an intelligent or 
imaginative witness, If this impression of 
the learned Magistrate is correct, then he 
could not deliberately make up a false 
speech in this form. It is true that there 
are omissicns and mistakes in the speeches 
as the test shows, but I am not prepared to 
hold that Exs. 1 and 2 are not genuine. 

I may quote a few passages from the 
speech (Ex. 1), which give me the impres- 
sion of the speech being genuine. The 
translation supplied by the office is not very 
good but I do not wish to alter it. 

‘‘Now-a-days we have people of two different 
views in our country. Our party says that the fight 
of freedom is the fight of the agriculturists and the 
labourers and the Swaraj compaign should be carried 
on at an accelerated speed. They also say that this 
is an opportune time. The war is about to break 
out in Europe and when the English people are 
involved in it, they will grow very weak and so 
time has now come when we should expedite our 
Swaraj compsign with full strength...The other 
party holds the view that we should not fight for 
Swaraj in any way....Fifteen days back, the Com- 
mittee held the largest sitting at Calcutta where it 
"was resolved that we have passed many days in 
sitting silent and enough time has been wasted by 
us after ministerships, Now time has come up when 
we” should accelerate the fight and should inform 
the people about it and should prepare them for it, 
The Swaraj compaign is soon going to be launched 
in this country and it has been decided that from 
August 31, 1939 to September 6, 1939, be observed 
as National Struggle Week and the speed of the war of 
fresdem of this country be expedited.... Yesterday 
was the date fixed for the release of the political 
prisoners. We must all be aware that there are 
about 100 political prisoners in Bengal....To-day is 
8 very important day. Why is the date so impor- 
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tant? Our country hag money lenders zemindara, 
shop-keepers and officials as well, Why then we 
are going to observe tenants’ day only and not Wf 
others... Thus 98 or 97 per cent. of our population ig 
either tenant or labour class, The remainjng three 
or four percent. of the population which includes 
big money-lenders, and Govt. officials cannot be 
said to belong to labour class, It is they who are 
mostly benefited by the British Govt, and do not 
want to take any part in the fight for Swaraj be- 
cause they shall be losers, If Swaraj is obtained and 
a revolution occurs, the result will be that those 
who are making money atthe costs of othera and 
are living a luxurious life shall bs losers in all 
respects and itis for this reason that they do not 
like a change of the Govt.....Great persons wish 
that the British Govt. might continue so that they 
could go on with plunder. If this Govt. collapses, 
it shall be replaced by the Govt. of tenants who 
are 96 per cent. and then you can clearly foresee 
their losses in Swaraj. The taluqdars, the money- 
lenders, the zamindars and the Govt. officials do not 
sympathise with our aims....Now the British Govt. 
is nearing its end and as to what will be the con- 
ditions of these big people, I want to tell them that 
they should at onee leave and go away from our country 
Pieler A good opportunity isat hand. The manner 
in which the Govt. is being carried out in these 
days shows how the blood of the poor is being 
sucked peacefully without any war. The war is in- 
evitable and you have a good opportunity. The Eng- 
lish people have grown weak now, If you read 
papers you might have realized that the British Govt. 
has become hollow from inside and like a hollow 
tree which falls under its own weight..... In the 
last German War a good many people had sold their 
heade for 10 or 15 rupees. This time the mistake 
should not be committed again, so that no body 
should recruit or enlist himself for greed of money 
or to sacrifice his life in a foreign land... .The 
modern war is a war of aeroplanes and poisonous 
gasses, and the forces can bs destroyed, wherever 
they may be, with the help of aeroplanes. The war 
by the use of gas is very dangerous and if any body 
goes he goes there to lose his life. Wae should be 
ready to give our lives for the sake of our country. 
and not for the British Imperialism, So you should 
make up your minds notto send anybody of your 
village to war. If some one goes his family should 
be bycotted. You should make an organisation 
from village to village sothat no body may fall a 
victim to greed. 

The second thing which you should do is to see 
that not a single farthing is subscribed towards War 
Fund.....We should join the Congress... .It had 
45 lakhs of members last year. There was never any 
such large body or organisation in the world as the 
Congress. It isthe strongest body in the world to-day, 
There is no society or sabha like it in any country, 
such as America, Russia or Eugland...If the members 
numbered 45 lakhs last year, I expect them to be in 
greater number this year...” 


I can go on quoting passages after 
passages from these speeches, which will 
show that they cannot be the outcome of the 
brain of the persons who took down these 
speeches but were actually delivered by the 
speaker. Mohib Ali Khan (P. W. No, 2) 
swears that Exs. l and 2 were written by 
him and they were the original long hand 
notes taken down at the time whén' the 
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speeches were being delivered. He further 
sfates that he had obtained the signatures 
of the witnesses ou the spot after reading 
the nots and verified their correctness, 

Pandit Manohar Lal Misra (P. W. No. 3) 
swears thatéhe notes (Ex, 3) were taken 
down by him when the speech was being 
made. 

These two witnesses are corroborated 
by- the witnesses who attested the spee- 
ches, but it must be stated that the 
learned District Magistrate has not 
fully relied cn these witnesses. Rasul 
Ahmad (P. W. No. 4) is a clerk of a Vakil 
and the learned District Magistrate remarks 
that he is not impressed by his parrotlike 
repetition of large portions of the speech 
practically in the words of Ex.3, I am 
satisied from his evidence that he attended 
the meeting and signed Ex, 3 as a marginal 
witness, 


. Ohhotey Singh (P. W. No.5) is a small 
zamindar. He attended the meeting of 
September 29, 1939, He corroborates the 
statements of P. Ws. Nos.3 and 4. The 
witness admitted that when he heard the 
speech of the accused (Ex. 3), he felt resent- 
ment against the British Govt, 

P. W. No. 6, Cbhuttan is a tailor by pro- 
fession, The learned District Magistrate 
has not placed much reliance on his evi= 
dence and I therefore, ignore it from con- 
sideration, though I am eatisfied that he 
was present at the meeting and that he 
signed Ex, 2 as a marginal witness. 


Mukhtar Husain (P. W. No. 7) proves 
Ex,1. He was present at the Hasanganj 
meeting and there is no reason to reject his 
testimony. 

Amir Haider (P, W. No. 8) was produced 
to prove Eixs. 6 and 8 which are speeches 
made by the accused on different occasions, 
and as they do uot form part of the charge 
I refrain from making any observations. 

The accused has not specifically denied 
that he made the speeches found in Exs. 1 
and 2, and bislearned Counsel in arguments 
has simply stated that they are not correct, 
He has not pointed out what the additions 
are but has made general observation. 
Therefore after considering the evidence 
-for the prosecution, and inspite of mutilated 
sentences and mist&ékes which occur here 
and there, I am of opinion that the speeches 
were not invented by the Police Officers 
but actually delivered. I am prepared to 
concede that the speeches are not the full 
speeches, which were delivered by the 
accused but they are brief notes. I there 
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fore hold that Exs. 1,2 and 3 are genuine 
documents. : 

The next question for decision is whether 
any passages in Exs.1,2 and 3 amount to 
sedition. As J have said, in the charge 
sheet there are seven objectionable passages 
in respect of the first speech (Ex. 1). 

Before I deal with each passage, I may 
mention thatin such cases we have not to 
seo the effect of the mind of the people but 
we are concerned with the construction of 
the speech, and the speech has to be taken 
as awhole and not justin pieces, 

The first passage is as follows :— 

“As you know the talugdars*the money-lenders, the 


zamindars and Govt. officials do not sympathise with 
us,” 

This passage by itself cannot in my 
opinion amount to sedition, 

The second passage is as follows: 

“Preparations are being made for war and it is 
possible that it might have broken out or may break 
out in 15 or 20 days. In any case the war is imminent 
in which the English people will be on one side and 
others onthe other side. The manner in which the 
Govt, is being carriedon in these days shows how 
the blood of the poor is being sucked peacefully with- 
out any war. The war is inevitable and you have 
8 good opportunity. The English people have grown 
weak, If you read papers you must have relaised 
that the British Govt. has become hollow from 
inside and is like a hollow tree which falls under itg 
own weight. It was regarded ag strong Govt. 20, 30 
years ago, The world now knows that the British 
Govt. is likely to perish with the slightest shock and 
our country shall be relieved of its yoke.” 

It is not necessary to discuss this passage 
as the learned Counsel has frankly, and 
in my opinion rightly, conceded that this 
passage is seditious. The accused contem.’ 
ptuously states that the power of the Govt. 
is like a hollow tree which will fall down 
by one push and thecountry will be relieved 
of its yoke. 


The third passage is highly seditious. As 
the learned Counsel on behalf of the accused 
agrees with me, it is therefore not necessary 
to quote the whole passage and discuss 
it at length, but I may mention one or two 
objectionable passages. The accused states 
that the total strength of the British Govt. 
in Unao is now represented by 13 Police’ 
Stations, containing in all 15 or 20 cone 
stables in each thana, while the populatian 
is about 9 lakhs. The accused adds that 
this power can be snatched by the people 
any time they want todo so, He states that 
the Police force is ready to prove its dis- 
loyalty to the .British Govt. and join the 
Congress. This clearly shows that the 
accused attempted to exite disaffection 
amongst and towards the Police force, and 
also preached hatred against the British 
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Govt, The fourth passage is as follows : 

“The Oongress Govt. no doubt is at the top but 
the highest to the lowest, such as patwarts, kanungeea 
tahsildars, Deputy Commissioner and the Chief Secre- 
tary who are members of the old machinery, are 
grinding us like stones. The laws are passed by the 
higher authorities but they lose their force before 
they reach the hands of the lower authorities All 
the Courts of Deputy Commissioners, Deputy Collec- 
tors are presided over by the zamindars. They do 
not want to see the Govt. ofthe tenants,” 

The intention of the speaker was to show 
that though the Congress Ministry was in 
power yet the whole administrative machi- 
nery was worked on behalf of the British 
Govt. Itistrue that it is not sedition to 
criticise administr&tive machinery or the 
officers of Govt. but in my opinion the 
speaker in this passage exceeds the limits 
of fair criticism and his object in attacking 
the British Govt. was to create disaffection, 

The fifth passage is as follows: 

“So long as the British Govt. exists, the zamindart 
system shall continue. The Govt. is conferring the 
titles of Rai Bahadur and it always sides with the 
zamindars. As soon as the revolution occurs the 
Govt. shall collapse .and its place shall be taken by 
another Govt. The British Govt. always sides with 
the zamindars, who help the British Govt, In this 
way these two thieves belong to thesame stock and 
we have to finish them both at one and the same time, 

“and then our four demands which he has enumerat- 
ed in his speech) will be fulfiled.” : 

He calls the British Govt. and the zamin- 
dars thieves and robbers whoare in alliance 
with each other, and, according to this 
Speaker the poverty of the masses cannot 
be removed until the British Govt. and the 
zamindari system is removed. The learned 
Counsel for the accused frankly conceded 
that this could not be called legitimate 
eriticism of the Govt. and in my opinion 
this amounts to sedition. 

The sixth passage is as follows :— 

“The British Govt. is an enemy of the tenants and 
the labourers,” 

This passage when read with other 
passages clearly amounts to sedition. 

The seventh passage is as follows :— 

“When the tenants and labourers will be pulting 
forth a common front andthe war will break out in 
Europe and the British Govt. will be weakened, then 
it will bea good opportunity for the tenants and the 
labourers to unite together and release our country 
from the yoke of the British Govt. and establish their 
own Govt. ie. the Govt. of the tenants and the 
laponrers.”” 

The speaker states that when the war 
breaks out and the British Govt. is involved 
in it, its power will be weakened and then 
it will be most opportune for the tenants 
and labourers to make a joint attack on 
the British Govt. and seize its power. The 
speaker then suggests tle establishment 
of the Govt. of tenants and labourers, This 
also in my opinion amounts to sedition. 
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The following passage forma charge in 
respect of the speech (Ex. 2) :— AN 

“I wish to say one thing more, è. €,, the Buitish 
Govt. will become weak by entering into the ware 
It will be exterminated and it will be an opportane 
moment to give it a push and overthrow it and 
establish our own Govt. The Britishe Govt. is only 
a bugbear. What power have the British people? 
There are 13 Police Stations in the district and each 
Police Station has 15-20 constables. Such time will 
come when the constables will also prove disloyal 
to the Britishers. Many of them are poor and carry 
on cultivation and know what harm is caused by 
the British Govt. They will help us and even if they 
want to help the British Govt. they can do nothing. 
There are only 13 Police Stations and each Police 
Station has get 14 or 15 constables, and each Police 
Station has about 30,000 people under its jurisdiction. 
If 100 people reach the Police Station then the con- 
stables will surrender it to the people. Where is 
then the British Govt ? Ifthe bugbear is removed the 
British Govt. will be at an end. Itis not difficult 
and we can accomplish it very soon.” 

This very ideais conveyed in one of the 
passages inthe speech (Ex, 1).—I hold it to 
be seditious. , 

The passages in this speech are as fol- 
lows: I quote the passages in Urdu. My 
object in doing so is to show the Sanskrit 
words which have been used by the speaker 
and they could not have been introduced 
by the Police Officer. 

“(1 Larai ke sambandh men mera hamesha spasi 
bichar raha hat. Maine pichhle mahine men kat 
sabhaen huin jis men spast bichar rakhe the woh yah 
hain ke larai ke samai men jab British hukumat 
kamzor ho to andalan barhawen yah mauka aisa hai 
ke jab hamara biswas hai ke apne desh men apna 
raj kaim kar skate hain aur angrezi raj khatam ker 
den agar is mauka par chukte hain to mulik bahut 
dinon ke liye pichhar jawega, | 

(2) Ham chahte hain ki hamara zila kisi kisim ki 
madad angrezon ko larai men na de auris angrezi 
hukumat ke khilaf andolan karen." 

The first passage represents what the 
accused said in his first speech (Ex. 1) and 
in the second passage the accused wishes 
that no onein the district should give any 
help or assistance to the British Govt. in 
the war, but on the other hand it is suggest- 
ed that a regular agitation should be 
started egainst the British Govt. If the 
context in which this passage occurs is 
taken, there can be no doubt that it amounts 
to sedition, 

To sum up, therefore, I hold that 
the accused made the speeches which 
form the basis of the charges and 
they amount to sedition. There can be 
no doubt that the, intention of the 
accused was to bring into hatred and con- 
tempt the British Govt. and to excite dis- 
affection towards His Majesty and the 
Govt. established by law in British India, 


It has not been argued but I must 
point out that notes of a speech sre admis- 
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sible in evidesce and a person can be 
@nvicted on those notes if they are sedi- 
tious A Man may criticise or comment 
wfpon afy measure or act of the Govt. and 
freely exprees his Gpinion upon it. He may 
express condemnation but so long as he 
confines himself to that he will be protected 
but if he goes beyond that he must pay 
the penalty for it. The question of inten- 
tion is always an important factor in 
such cases, and in the present case there 
can be no dcubt that, the accused intended 
to excite in the minds of his hearers feele 
ings of hatred, contempt and disaffection 
towards His Majesty and the Govt. estab- 
lished by law in British India, . 

I am, therefore, of opinion that the langu- 
age of ihe speeches clearly constitutes an 
offence under s, 124-A of the I. P. O. 
and the accused has rightly been convicted. 

Coming to tbe question of sentence, as 
I have said, he has been sentenced to 
18 months’ rigorous imprisonment in res» 
pect of the first speech (Hx 1), nine 
months’ rigorous imprisonment in respect 
of the second speech (Ex. 2) and nine 
months’ rigorous imprisonment in respect 
of the third speech (Ex. 3), the sen- 
tences to run consecutively. Thus the 
total seriténce is 3 yeara. The accused was 
arrested òn November 12, 1939 and remain- 
ed in jail custedy throughout the trial. 
Tne judgment was delivered by the Dis- 
trict Magistrate on May 25, 1940." 1, 
therefore, make the sentences of niae 
months each in respect of the two speeches 
(Exs. 2 and 3) concurrent with the sen- 
tence passed in respect of the first speech, 
which means that the accused will serve 
eighteen months’ rigorous imprisonment 
with this modification the appeal is dise 
missed. 


With regard to the conviction under 
s. 153-A of the I. P. O„ I have already 
mentioned that the accused has been sens 
tenced in respect of the same three speectes 
(Exs. |, 2 and 3) toa total period of three 
sears and this sentence has been made to 
run concurrently with the sentence under 
8, 124-A of the J. P. O. 


There are five passages from the speech 
(Ex. 1) of September 1, 1939, two passages 
from the speech (Ex, 2) of September 3, 
1939, and two passages from the third 
speech of September 29, 1939. These pase 
sages are found in appendix I to the 
charge-sheet and it is not necessary to 
quote them here in extensu. I have already 
held in the case under s. 124-A that the 
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accused made the speeches and the notes 
taken down by the Police Officers were 
correct notes, 


The only question for decision in this 
appeal is to see what portions cf the 
speeches amount to the promotion of class 
hatred, 


The word “classes” in s. 153-A of the 
I, P. ©. has not been defined any where, 
and the contention of the learned Counsel 
on behalf of the appellant is that “capitae 
lists” are not a class of His Majesty’s sub- 
jects. He urges that s.153-A was designed 
to prevent people from promoting feel- 
ings of hatred between “classes” of the 
commuity divided either by race or religion, 
His contention is that I should construe, 
this section as not exceeding beyond that, 
I regret I am unable to agree with this 
contention. The section cannot be limit- 
ed in this way. I am of opinion that 
any definite and ascertainable “class' of 
His Majesty’s subjects will come within 
the section, although the ‘classes’ may 
not be divided on racial or religious 
grounds, I think the learned Counsel is 
right when he says that “capitalists” are 
not a “class”, When discussing “capitalista” 
and labour people, “capitalist? may mean 
a person with a considerable amount of 
property invested in industry, and “‘capie 
talist in the literal sense of the word 
means any one who possesses an accumu» 
lated wealth. It is impossible to say what 
amount of capital would bring a man 
within the “class”, He msy bea “capita- 
list” in one place and not in another. I 
think the word “capitalists” is rather a 
vague phrase to denote a definite. and 
ascertainable “class” so as to come under 
s. 153-A of the I. P. O. But where a person 
compares the taluqdars and the zamindars 
asa class and the money-lenders and the 
Govt. officials with tenants and states 
that the Govt. officials do not sympathise 
with their aims and excites the tenants 
to organise themselves as their raj was 
coming in which the talugdars and gamine 
dars will have no share and that the talute 
dars have deceived and betrayed the coun- 
try in to the hands of the British Gové. 
as isthe case here, I am of opinion that 
it is covered by the provisions of 9, 153-A 
ofthe L P. U.,; as it attempts to promote 
feelings of enmity or hatred between differ- 
ent “classes” of His Majesty’s subjects. 
The language used by the accused in the 
speeches is violent. 
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In estimating the effect of a speech 
the Court should look at the speech as 
a whole and not pay undue regard to any 
particular sentence or phrase, and looking at 
the first passage in the charge-sheot of 
the speech (Ex. 1) as a whole [have to gather 
from the language used what the inten- 
tion of the speaker was. It was urged by 
tke learned Counsel that the accused’s 
intention was not to bring about any such 
batred. In my opinion it is not open to 
the speaker to say that he did not intend 
his language to bear the meaning which it 
raturally dces bear. I, therefore, agree 
with the learned District Magistrate that 
the passages quoted by him in the charge 
sheat‘amount to an offence under s. 153-A 
ofthe I, P.O. 


I, therefore, uphold the conviction under 
B. 153-A of the I. P. ©. and as the sen- 
tences are concurrent it is not necessary 
to discuss each passage of the charge-sheet, 


With regard to the question of sentences 
I have.made the sentences in s. 124-A 
case in respect of the second and third 
speeches, namely nine months’ rigorous 
imprisonment each concurrent, I, there- 
fore, in this case also make a similar 
order that the sentencesof nine months 
each in respect of the second and third 
speeches will be concurrent with that of 
the sentence passed with regard to the 
first speech. In other words, the accused 
is sentenced to 18 months’ rigorous impri» 
sonment under this section, and this sen- 
tence will run concurrently with the sen- 
tence under s. 124-A of thel, P. O., as was 
ordered by the learned’ District Magis- 
trate.. With this modification the appeals 
are dismissed. 
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MADRAS HIGH COURT 
Criminal Appeal No. 173 of 1939 8 
March 14, 1939 ° 
LAKSHMANA Rao, J. F 
In re K. O. PANDALAI REPRBIBNTING 
SOUTH INDIAN GENERAL 
ASSURANCE Co., Lrp.— 
AcouvsED Nos. 1, 6 anp 7 
— APPELLANTS 

Life Assurance Companies Act (VI of 1912), sa, 34, 
4 (1)—Persons falling under all. the categories men- 
tioned in s. 34 can be punished,” 

It is wrong to contend that under s, 24, Life 
Assurance Companies Act besides the company only 
persons falling under any ofthe categories specified 
therein can bs punished, 

Or, A. against the order of the Second 
Presidency Magistrate of the Oourt of the 
Presidency Magistrate, George ‘Town, 
Madras, in Oase No. 1129 of the: Calendar 
for 1938. 


Mr. K. S. Jayarama Ayyar, for the 
Appellants. | 
Mr. K. V. Ramaseshan, for the Crown: 


dudgment.—The appellants are the 
South Indian General Assurance Oo., Ltd., 
Mr. K. ©. Pandalai a director of the 
Company, and K. O. Pandalal & Uo. the 
Managing Agentsof the Company, they all 
were represented by tke second appellant, 
they plead guilty to the charge under s. 4 (1) 
of the Indian Life Assurance Companies Act 
(VI of 1912). Section 34 ofthe Act provides 
that any Life Assurance Company which 
makes default in complying with any’ of 
the requirements of the act and every Direc- 
tor, Manager or Secretary or other officer 
or agent of the company who is knowingly 
& party tothe default shall be punishable 
with fine, and there is no forcein the con- 
tention that besides the company only-per- 
sons falling under any of the specified 
categories can be punished. The punishe 
ment of the appellants is therefore legal 
and having regard to the period of default 


D. f Appeals dismissed, the fine cannot be said to be excessive. The 
appeal therefore fails and is dismissed. 
NB, Appeal dismissed, 
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Act 
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Act, 
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Act 18607—IIl. Sze U. P, PUBLIC GAMBLING AOT. 
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aman 1£01—III. Ser U.P, LAND REVENUE Act, 
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(APPEALS) Act. 
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mn 19384—XXV. Sze U. P, ENGUMBERED ESTATES Act, 
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Stat. 1935 25 & 26 Gro. V. Cu. 42). Exe GOVERNMENT 
i oF INDIA Act, 


Averos possession. Sge Registration Act, 1908, 
a : 85 
— Adverse possession against landlord— 

Plaintiff must show that he intercepted rents 

payable by tenants to putnidara for 12 years. 

‘Where the land is in possession of the tenants, in 
order that there may be adverse possession against 
the rival landlords, the plaintiffs must show that they 
have intercepted rents payable by the tenants to the 
puinidars for. a period of 12 years prior to the in- 
stitution of the suit, KALIMADDIN MEA v, EaKuTENNESA 
Bısı ; Cal. 822 
Agreement to lease—Possession of gerson 

under agreement to lease, whether adverse — 

Whether a tenant at will and can be ejected— 

His defence against ejectment is claim for specific 

performance of contract to lease, if same ts not 

barred—Stuch claim shows that he was not tres- 

passer and his possession was not adverse— Proposed 

lessor: standing by and permitting him to erect 

structures—Whether bare ejectment suit by reason 
.. of estoppel, acquiescence or waiver. . 

A person in possession under an agreement to 
Jease iain a. very different position from a person 
in possession under a lease which has been registered. 
He. has no defence to a claim for ejectment other 
than a right to insist.upon specific performance of 
the;contrect to:lease. If he issued for ejectment, 
he*can apply for a stay of proceedings to enable 
him to institute a. suit for specific performance if 

such is not barred by limitation. But he has no 
right whatsoever toapply for specific performance 
if he has repudiated the agreement to lease and 
sagserted a -title adverse‘to the proposed lessor. 
Consequently where he -claims a right to maintain 
‘a suit for- specific’ performance. of the agreement to 
lease when the ejectment suit was instituted, then 
it must follow that up till that time he was not a 


. 
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mere trespasser and was not holding adversely to 
the proposed lessor but on the contrary was holdin: 
the land under the agreement to lease and sudh woul 
nct'give him any_ title under the Lim. Act, 
and the fact that the purposed Igssor did not 
interfere but on the contrary stood by and permitted 
him to erect structures does not bar the suit for 
ejectment by reason of any doctrine of estoppel, 
acquiescence and waiver. SunivA Prasap SINGH V, 
MANDIRA KUMARI DEBI Pat. 581 
Co-owners—Perron taking joint possession 

under decree and becoming co-owner— Other co- 

owners, when can claim adverse possession, 

Where a person has taken joint possession under 
a decree for joint possession, the presumption is thet 
all formalities of law prescribed for giving joint 
possession were observed and he thus became a 
co-owner in the property thereafter, It, therefore, 
lies heavily on the other co-owners to show that 
after the passing of possession they were so notori- 
ously exclusive intheir occupation of the property 
ag to give thema right to say that they had started 
adverse possession. MUZAFFAR SARFRAZ v. RAHIM 
JANA Pesh. 427 


Agra Pre-emption Act Kl 0f1922), s. 5—Wajib- 
ul-drz contemplated by s. 910 provecustom of 
pre-emption. ae f 
In view of the wording of s, 5 the wajib-ul-arz 

recording a custom, contract or declaration about 

the right of pre-emption must be a wajib-ul-arz 
with respect to the mahal or village in which the 
property transferred is situated. Bection 5 does not 
contemplate a consolidated wajib-ul-arz with respect 
to all the villages in a particular pargana. The 
record of the custom of pre-emption ‘in that wajib- 
ul-arz cannot as such be made the basis of a finding 
that a custom of pre-emption prevails in the village. 

Such a wajib-ul-are is merely a draft and not a com- 

pleted wajib-ul-are. Monan SINGH v, Sziv CHARAN 

Sina f Ail. 141 

—§,12—All co-sharers owning all plois in 
village jointly—Entry of separate serial numbers 
in khewat—Whether tantamount to division or sub- 
division of village. eh 
Where all the plots of a village are joint and are 

owned by all the co-sharers in al] the serial num- 

bers jointly, there is no division or sub-division of 
that village. The entry of separate serial numbers 
in the khewat cannot, therefore, by itself be tant- 
amount to a division or sub-division of the village. 
Mazapir Rar v. RAJENDER RAI Ail, 214 


Rgra Tenancy Act (lll of 1926), 8. 14, Sax U, P. 
‘Land Revenue Act, 1901, s, 36 - 331 
ss, 34 (1), 82 (1), 84—Sa, 34 (1), 62 (1) 
and 85 (3), applicability to fixed-rate tenants. 
Sections 34 (1) and 82 (1) can have no application 
to a fixed-rate tenant; as such a tenant is given the 
right of transfer by the Act. Section 85 (3) is also 
inapplicable to a fixed-rate tenant as itis to be read 
with s. 84. Asparrr SINGH v.CBANDRIKA PRASAD 
KUARI All. 421 
s. 37—Transfer of portion of holding by 
fixed rate tenant—S. 37, if applies. 9 
Section 37 does not apply’to the case of a trans- 
Yer of a potion of his holding of a fixed-rate 
tenant. ASFARFI SINGH V, CHANDRIKA PRASAD KUARI 
All. 421 
s.109—Land originally let for agriculrural 
purposes—Tenant building temple, whether improve- 
ment, 
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i Were land was originally let for agricultural pur- 
poses aifd the tenant purposes to build a temple on the 
plot he is thus proposing to do an act which is in- 
consistent with the purrose for which the plot was let. 
The construction of the proposed temple cannot there- 
fore constitute an “improvement” within the meaning 
of the Actand s. 109, Agra Ten. Act, is therefore 
of no avail, ASHARFI SINGH y. CHANDRIKA PRASAD 
KUARI ; All. 421 
———- s, 253. Sze U. P. District Boards Act, 1922, 

a. 35-0 679 
—S, 271~Suit Jor arrears of rent—Defendant 
pleading that he came into possession as proprietor 

and that he was holding plot as khudkasht—Issue, 

af raises question of proprietary right. 

. Where in a suit for arrears of rent the defendant 
pleads that he came into possession of the holding 
not in the capacity of a tenant but in the capacity 
of a proprietor and it is contended that he is hold- 
ing the-plot as his khudkasht, the issue does not 
raise a question of proprietary right, and no issue, 
therefore, ought to be referred to the Oivil Court. 
BINDRABAN Karrar v. Ganaa Ram All. 522 
- Sch INW—Set-off—'Set-off' in O. VIII, r. 6, 

Civil. Procedure Code, meaning of—Defendant, if 

can plead in Revenue Court that his liability had 

been discharged— Ways of discharging liability. 

When it issaid that there can be no set offin the 
Revenue Court, the meaning is that a set off allowed 
under O. VII, r. 6, Civil P. O.„ ina Civil Court 
cannot be allowed in a Revenue Court under the pro- 
visions of Sch. I], Agra Ten. Act. The term 
‘set off used in this sense means a counter-claim 
which the defendant to a suit is entitled to make in 
the courseof the suit. There is nothing to prevent 
a defendantin a Revenue Court from saying that 
the liability incurred by him has been legally dis- 
charged, It may be discharged by payment in cash 
or by an agreement which amounts to an acceptance 
of payment by the person making the claim. 

In the Revenue Court the defendant alleged that 
hé had under the agreement set off the amount due 
under the debt against the amount due as revenue 
before the suit was instituted: 

Held, that the defendant was not making a counter 
claim against the plaintiff but was alleging that the 








plaintiff's claim against him had been discharged. 
Ramanus Dasv. RAM SAMUKH Das All. 398 
Amendment, See Practice 754 


Appeal. Bre Civil Procedure Code, 1908, O. XX, 
r. 18 384 
—— Appellani, if can be allowed to implead 

person ajter expiry of limitation, . 

Oourt is not c.mpetent to allow the appellant to 
implead a person for the first time after the limita- 
tion for the appeal has expired. SHANGARA BINGA v. 
Imam DIN - Lah. 332 
Issuesimple and depending upon appre.ration 

of oral evidence—interference by Appellate Court 

with decision of trial Court. 

Where the issue is plain and simple and depends, 
upon an appreciation of oral evidence in the case 
the Appellate Oourt should be slow to reverse the 
decision of a Court which has seen and heard the 
witnesses. DANNU Viaungsam v, VARANSI LAKSHMI 
NARASINGHA MURTY Pat. 665 





Arbitratlon— Appellate Court competent to make 
reference; referring appeal to arbitration —Award 
for amount in  eaecess of Appellate Court's 
jurtsdiction—Award and arbitration proceedings 
af rendered invalid, 
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Where an Appellate Court is properly seised of 
the appeal and is competent to make a reference to 
arbitration, refers the appeal to arbitration, the 
fact that the award directed that the sum payable 
by one party to the other was more than the 
pecuniary jurisdiction of the Appellate Oourt would 
not retrospectively render all the previous proceed- ; 
ings invalid 4. e. this would not render the entire 
arbitration proceedings andthe award invalid. 
RAMINDER SINGA v. MOHINDER SINGH Lah. 399 
Award—Arbitrator, if ahould record separate 

findings on various points on which parties are at 

issue, 

An arbitrator is not bound by the technical rules 
of procedure which the Oourts#must follow, nor need 
he record separate findings on the various points ‘on 
which the parties are at issue, or write a reasoned 
judicial decision. Allthat he is required to do is 
to give an intelligible decision which determines 
the rights of parties in relation to the subject- 
matter of the reference. The facts that the award 
of thearbitrator is very brief, he has not referred 
to the evidence recorded by the lower Oourt, nor 
has hegiven findings on the various issues, would 
not render the award bad, specially where the 
parties in their application had asked for a 
reference in general terms for settlement of “all 
our disputes in the case” and they had agreed to 
accept his award without any objection. RAMINDER 
SINGH y. Montnper.Sinea Lah. 399 

Award—Arbiirator selected for hia special 
knowledge of the parties’ affairs— Award after 
taking broad view of case, if bad. 

Where the arbitrator had besen selected by reason 
of his special knowledge of affairs of the parties 
to decide the dispute, which had been pending in 
Courts for a period of six years and of which-the 
end was not in sight, he could takea broad view 
of the case and give an award, which he concsived 
to be. just and equitable in the circumstances, 
RAMINDER SinGa v. MOHINDER SINGH Lah. 399 

Award—Award containing no direction as 
to costs—Award, if vitiated. 

Costs are a matter for decision by the Oourt, and 
the omission of a direction by the arbitrator 
regarding costs does not vitiate the award, RAMINDER 
SINGH yv. MOHINDER SINGH Lah, 399 
—Award—Fact that relief given is different 

when award deals with aubject-matter of suit, tf 

renders award as.one beyond scope of. suit. 

Where the award clearly deals with the subject- 
matter of the suit referred and nothing elge, the 
mere fact that the relief given is different from what 
either party claimed does not make the award 
invalid on the ground that it went beyond the 
scope of the suit. RAMINDER SINGA v. MOHINDER SINGH 

Lah, 399 
Arbitration Act IX of 1899), s. 19 —Order staying 
sutt,if can be set aside on the ground of fraud or 

misrepresentation — Interference under a. | 151, 

Civil Procedure Code (Act V of 1808). 

An order staying the suit, ifmade ona fraudulent 
misrepresentation, can certainly be reversed by the 
Court making the order, if it is satisfied of the fraud 
and misrepresentation of the other side, and the suit 
can in the circumstances be revived. Similarly, the 
High Oourt is empowered under s, 151, Qivil P, O; 
to make anyorder as may be necessary for the ends 
of justice or to prevent abuse of the process of the 
Court. Nothing in the Arbitration Act bars this 
action. HUKAM Guanp Banst Daar v, Toro MENKA 
Katana LTD., KARAOHI ; Lah. 576 
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—-§.19 ~Suit on award declaring it to be null 

and void— Suit, if can be stayed under s. 19, 

Any proceedings taken after the institution of a 
suit cn a reference made prior to the institution ofthe 
suit are no doubt null and void; but a suitcan still 
be stayed and the. parties cannot be compelled to 
waive their right to move the privatetribunal upon 
which they had agreed at the time the contract was 
entered into between them. The arbitration pro- 
ceedings can legally continue on the stay of the suit 


in spite-of the decision that the award already made 


Daar v. ` Toro 
Lah. 576 


Arms Act (Xl of 1878), s. 19 (f)—Scope—Section 
does ‘not speak of ezctusiveor sole possession or 
control—It contemplates actual and physical and 
not merely constructive posseasion or control, 
There is nothing in s. 19 (f) Arms Act about 

“ exclusive ” or “sole ” possession or “ exclusive ” 

or “sole ‘control. The test provided by the section 

is-not as to whom the arms: belong but whether 


is a nullity. Huxam Onsanp Bansi 
MENKA KAISHA Lrp., KARACHI 


they are in the “ possession ` or under the “ control" ` 


of the person charged. What is contemplated by 
s. 19(f) is actual and physical possession and con- 
trol and not merely a “ possession ’’ or *' control ” 
by construction of law. It is not 4 liability to be 
found in a merely constructive or presumed posses- 
sion or control which the law might for other pur- 
poses import into the facts of the case : 


Held,- upon facts that it could not be said that - 


the possession’and control of the spear belonged to 
the accused rather than to either of his two adult 
sons, and consequently thé requirements of s. 19 
(f) had not been fully complied with. ABDUL RAHMAN 
. V, EMPEROR ` AH. 785 


Award, Sre Arbitration 399 


Decree’ passed in terms of—Objection that 
arbitrator ‘exceeded terms of reference, disallowed 
— Revision or appeal againat such decree, competency 





of. 

Where a-decree is passed bya Court in terms of 
an award after disallowing objections to the award 
on the ground that the arbitrator had exceeded the 
terms of reference, the decree cannot be set. 
aside either-by way of -appeal or by way of 
revision, HAM Swarup v. HARDWARI Man Oudh 257 

— Suit to enforce —Award ` still requires 
registration: - 

Per Wright, J.—It is not correct to say that in a 
suit brought for the enforcement of an award there is 
no need for an award tobe registered. U KALATHA 
aU PANNAWA ; Rang. 683 


Bengal Agricultural Debtors Act (VII of 1936), 
S. 40—Lebt settlement tribunals are not Courts 
within meaning of s. 195, Criminal Procedure Code 
(set V. of 1898), or ordinary meaning of word. 
ebt settlement tribunals seb up under Ben. Agri. 

Debtors Act are.notintended to.do justice according 

to law between debtor and creditor; they are intended 

to, adjust the debt according to the debtor's ability to 

pay. They are not Courts as defined in s, 193, 

Uriminal P.. Q., nor are they Oourts within the 

ordinary meaning of the word, asa Court is a place 

where justice’ is judiciatly ministered. Sasai Buusan 

“ De Sankar v, Fou Kuan $ Cal. 448 


-——s. 54 (a)—Scope of s. 54—Production before 
tribunal, of mortgaged documents*falsely endorsed 
as to ,re-payments—Offence is of more serious 
nature than set out in s, 54 (a) and comes under 


[1840 
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Penal Code—Sanction of Collector for prosectftion 

is not necessary. . ° 

Section 51, Ben. Agri. Debtors Act, creates certain 
offences which are not included in the I. P. O. which 
may be committed by persons who gò before Debt 
Settlement ‘Boards and, whilst purporting to con- 
formto the precedure there, attempt to deceive the 
Boards. The production before the appellate tri- 
bunal of mortgaged documents falsely endorsed as to 
the repayments is something morethan the offence set 
out jins 54 (a), Itisanoffence ofs more serious and 
general nature coming under the I. P. O. Oonsequently,_ 
the permission of the Collector to commence prosecu- 
tion in such ap offence is not necessary. Sasni BHUSAN 
De SARKAR v., Fon Kuan Cal. 448 


Bengal Cess Act (IX of 1880°, ss 4, 41(2)— 
“Tenure-holder,” meaning of —Decree under s. 41 (2), 
against person, whether establishes that he is 
tenure-holder in strict sense. 

The holder of a tenure, forthe purposes of the 
Bengal Cese Act, includes all persons holding any 
interest in land whether rent-paying or not with 
certain exceptions All that the rent cess decrees 
under s. 41 (2), show js that the person against 
whom they were obtained held an interest in land 
which -made him liable for payment of cess, and 
they donot establish that it had been held that he 
wss a tenure-holder in the strict sense of the 
word. A mere finding therefore, that he was a 
tenure-holder for the-purposes of tha Cesa Act 
does not amount to anything more than he held some” 
interestin the land which made him liable for cess, 
Surva Prasap SINGH v. MANDIRA KUMARI DEBI i 

Pat. 581 


Bengal Estates Partition Act (V of 1897), s. 119. 

—Applicability — Suits barred under. 

What is barred by s. 119, Beng. Est. Partition . 
Act or not liable to bs contested or set aside by 
civil suit are orders passed under the different . 
sections referred to in s. 119, and not a suit by any 
person claiming an interest in land. KUNJBEHARI Rar 
v, Bunt BINSA Pat. 817. 


Bengal Food Adulteration Act (VI 01 1919), 
s. 4—For presumption under s, 4, normal 
constituents must be declared. 

-The presumption under s. 4 only applies to those 
articles of which the normal constituents have 
actually been declared. One presumption arising is ` 
thatthe article is not genuine, that is to say that . 
it had constituents other than those covered by: the 
declaration. NOWRANGA LAL MARWARI v, OHAIRMAN - 
MIDNAPORE MUNICIPALITY Cal, 186 

ss. 4, G—“Donditions", meaning of. “8 

The word. “conditions” is quite obviously very. 
wide. Itembraces a multitute of things. It may 
range over such matters as storing, packing, . 
temperature, standard of purity, physical condition 
and chemical condition OWRANGA Lan MARWARI v. 
CHAIRMAN MIDNAPORE MUNIOIPALITY Cal. 186 


—ss.4, 6—Ghee—Presumption under s. 4. 
and rules thereunder — Under s. 6, additional 
constituents presumed to be present muat be shown 
to be other than curds—Duty of prosecution. ; 
-In the case of ghee, with which we are now con- 

cerned, the relevant part of the declaration is in 

thess terms: “Ghee is the pura clarified milk. fat . 

of cow or buffalo.or cow and buffalo.” . The presump- 

tion in case of prosecution for sale of adulterated 
ghee would accordingly be that the ghee in. the 
sample contained some substance other than the 
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milk gat of cows or buffaloes. But inasmuch as in 
the casesof ghee the notification is moresevere than 
the conditions laid down in s, 6 the presumption 
would be of very little help to the prosecution. 
Under s.6 ghee may contain curdsand the prosecu- 
tion would have to show that the additional con- 
stituents presumed to be present were something 
other than curds. 

The essential thing is thatthe rules under the 
Act should refer to deficiencies in or additions to 
any article of food, thatis to say they must lay 
down the absence of something orthe presence of 
something, 

The prosecution under s. 6 may prove either 
that the ghee does not fulfil the conditions laid 
down in s. 6 orthat if doesnot fulfilsuch con- 
ditions .as, are prescribed by the Local Govt, 
Although the ghee may be unadulterated, it may 
still beof' poor quality and s. 4 applies to such a 
Nowranaa LAL MARWARI p, OHAIRMAN MIDNA- 


case, 
PORE MuNIGIPALITY Cat.186 
——§— 88.4, 6—Notification under s. 6 fixing 


standard of quality of articles of food is intra 
vires of Local Government. 

It is intra vires of the Local Govt. to fix a 
standard of quality and in so doing to prescribe 
conditions within the meaning of s. 6. NGOWRANGA LAL 
MARWARI v, CHAIRMAN Mipnapors MUNICIPALITY 

$ Cal. 186 
- -88, 4, 6—Seope of—Sections deal with 

different matters. 

There is nothing in the terms ofs. 4, Ben. Food 
Adult. Act itself to suggest that articles mentioned 
ins. 6 milk, butter, ghee, wheat, flour and mustard 
oil are excluded. The section provides that the 
Local Govt. may declare thé normal constituents 
of any article of food. Sections 4and 6 are really 
dealing with different matters. The former is con- 
cerned merely with the constituents of different 
articles of food and the latter with the conditions 
under which they may besold. Certain constituents 
are only mentioned in s. 6 in order to ensure a cer- 
tain standard of purity in any article put on the 
market. NOWRANGA Lat MARWARI y. Ovaraman 
MIDNAPJRE MUNICIPALITY Cal, 186 

88. 4, 6—~S. 6 renders presumption under 

8, 4 superfluous, 

Section 6 enacts an absolute prohibition and 
renders any presumption, arisingunders 4 and the 
rules made thereunder that the ghee is not genuine 





or is injurious to health, entirely superfluous, 
NOWRANGA | aL MARWARI v. OfAlgMAN MIDNAPORE 
MOoNIOIPALITY Cal. 186 


Bengal Public Demands Recovery Act ill of 
1913), s. 19—~—Ciril Procedure Code (Act V of 
1908), 0, XXI, rr. 53 and 2—Certificate holder 
attaching decree pissed in favour of judgment- 
debtor and applying under s. 19 for its execution 
—How farrepresentatire of holder of attached 
decree—If competent to adjust such decree with 
judgment-deb:or thereof for sum smaller than 
amount of decree. 

It is clear from cl.3 of r, 53, O. XXI, Civil P. 
O., that the representative character of the attach- 
ing decree-holder is limited to matters in execution 
of the decree. This is also the inference suggested 
by the context ofcl. 3. Immediately following the 
words ‘ representatives of the holder of the attach- 
ed decree,” occuring in cl. 3 are the words “ and 
to be entitled to execute such attached decree in 
any manner lawful to the holder thereof." The 
words “ deemed to be," which occur in the clause, 
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suggest a legal fiction cf a twofold character with 
regard to the attaching decree-holder: (1) the law 
regards him 98 the representative of the holder of 
the attached decree, aud :2) as a consequence of 
this fiction, the law clothes him with the same 
rightz asthe decree-holder has to execute the dec- 
ree against the original judgment.debtor. Two 
things are clear from this context, that he is a 
representative only by a legal fiction and that too 
for the purpose of lawfully executing the decree, 4, e., 
enforcing it by process of the Court and satisfying 
his own decree out of the proceeds of such execu- 
tion. Similarly, the cluuse immediately preceding 
cl. 3 refere to the right of the attaching creditor 
to “ proceed to exscute the attached decres and ap- 
ply the net proceeds in satisfaction! etc. As the 
analogy only arises by legal fiction it must ‘be 
limited to the purposes indicated by the context, and 
cannot be given a larger effect. The context as ex- 
plained above is vital, and indicates that the inten. 
tion of the Legislature was not to clothe the repre- 
sentative ©“ with all the rights of the holder of the 
attached decree in the sense of making him an 
assignee of such rights. This view gains further 
support from the other wording of r 3. It does not 
say that the attaching decree-holder will be “ deamed 
to be’? the “ holder of the attached decree.” If 
the certificate holder in s. 19, Ben. Public Demands 
Recovery Act or the attaching decree-holder in r. 53, 
O. XXI, Civil P. O, were intended to be the full 
assignees of the rights of the certificate debtor or of 
the holder of the attached decree, one would not 
expect to find the latter's rights preserved for cer- 
tain purposes, as they are in cls. (è) (i) of a 19 
and cls, (i) (b) (ii) of r. 53. The intention of the 
Legislature was. therefore, to make the certificate 
holder, by a legal fiction, the representative or 
agent of the holder of ths attached decree for the 
limited purpose of executing the decree, i. e., enforcing 
it by process of the Oourt and of satisfying his own 
decree out of the proceeds of such execution. He 
was not to be an assignes of the decree, so as to 
acquire all the rights of the original decree-holder 
in the decree. Hence, the attaching decree-holder 
has no ‘power ta adjust the decree so as to cause, 
prejudice to the helder of the attached decree, e. g., 
by accepting a smaller sum than ig due under the 
attached decree, crediting such sum in partial satig- 
faction of his own decree and claiming from his 
own judgment-debtor the balance which may 
be dae. The mere fact thatthe attaching decree- 
holders’ claim was larger than the amount of the 
attached decrea will make no difference to the prin- 
ciple. RADHAKISSEN CHAMRIA v, DURGA FROSAD OnAMRIA 


PC87 
Bengal Regulation (XXVII of1793), Art 2, 
Seg Landlord and tenant 569 


Bengal Tenancy Act (Vill of 1885), ss. 18, 26-G 
—Nishkar holding rent-free in perpetuity ia 
governed by s. 18—S.%6-G does not apply. e 
A nishkar holding rent-free in perpetuity ‘ia 

governed by s. 18, Ben. Ten Act and therefore the 

provisions of s, 26-G do not apply. Depenpra NATH 

Masut y, SARAT UHANDRA NAYAK Cal. 446 

S. 26.F—Transfer to co-sharer along with 
stranger—Right of pre-emption, if can be exercised 
in respect of portion of holding acquired by 
stranger. 

Olause (a) of s. 26-F, Ben. Ten. Act, contemplates 

a case where the purchase is made by a co-sharer 

who has an existing interest otherwise than by pur- 
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chase in the tenancy, and by such cosharer alone. 
If there are other purchasers along with him, who are 
outsidere, cl. (a would be operative with regard to 
the share acquired by the coshsrer purchaser and 
not with regard tothe shares purchased by otbers. 
In such a case the right of pre-emption, can be 
exercised by the other co-gharer tenants with respect 
to that portion of the holding which has been 
acquired by the stranger purchasers, Kuoprsa v. 
MABAMAD ABDUL KHALEQUE Cal. 758 
s. 48-0, Froviso (1) (2)— Person holding 
demised land as bargadar if protected by proviso, 
The language of Proviso (t) (2) ofs, 48-0, Bea. 
Ten. Act, clearly implies that, if an under-raiyat 
claims protection from eviction under this proviso, 
he must show that he. has been in continuous pos- 
session of the demised land as an under-ratyat for 
& period of 12 years or more. The continuous pos- 
sdssion to which reference is made in Proviso (1) 
(2) of s. 48-0, must ba continuous possession by a 
person who by reason cf his status as an under- 
raiyat is entitled to say that the land is his. Ob- 
viously, no such claim can be made by a person 
holding thedemised land as a bargadar. He is not, 
therefore, protected by the Proviso (1) (2). ALI 
AHAMMAD y. ABDUL Gani MIA Cal. 97 
88. 103-B, 102 (li) (gg)—Entry in fard-ab- 
pashi—Presumpiion of correctness—Entry that 
liability of tenunt to pay rent will depend on 
maintenance of irrigation system by landlord— 
Effect —Such entry can be proof of definite 
custom. 
- Presumption of correctness attaches under s. 103-B, 
Ben. Ten, Act, to the entry in the fard-ab-pashi, 
which is a partof the Record of Rights, that the 
liability of the tenant to pay rent will depend on the 
maintenance of the irrigation system by the landlord, 
Under s..102, el. (gg, sub-s. (it) the settlement 
officer is authorized to record such anentry and it 
in effect amounts to this, that there was an obliga- 
tion on the landlord to maintain the irrigation 
system in good order, and the tenant had a 
corresponding right to claim remission of rent in 
case that obligation was not carried out by the 
landlord. Such an entry in question isan entry as 
to one of the incidents of the tenancy, but even if 
it is taken to be an entry as to a custom prevailing 
in the village the custom cennot be held to be 
uncertain or indefinite. KAPILDEO BHAGWAN v. ALI 
Raza Pat, 418 
——— 88, 159, 161— Interest of inferior grade, 
if can be annulled without touching subordinate 
interests. ` š 
b The whole object of the reservation by ss, 159 and 
161 of the Ben, Ten Act ofa power in the auction- 
purchaser to annul incumbrances is to enable him to 
get rid ofa subordinate interest the holder whereof 
may intercept the rent which would otherwis: be 
legitimately payable to him. There ig no intelligible 
principle on which he can be allowed to leave un- 
touched dn interest subordinate to the purchased 
interest and at the sametime annul as incumbrances 
interests of an inferior grade. PRAFULLA Naty 
TAGORE p. Santcah Kumar Das PC 472 
8.170—fzecutton of rent decree—Third 
party clatming title to tenure, if can apply under 
0. XXI, r. 58, Civil Procedure Code (Act V of 
1908)—Suit for declaration of title to holding, 
maintainability. 
Though in execution of rent decree a third party 
claiming title to the tenure is not competent to 
apply under O, XXI, r. 58, Civil P. O., yet a, 170 (1) 
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Ben, Ten. Act does not bar a substantive suf by 
him for declaration of title tothe holding afid that 
the landlord had no right to have them sold in 
execution of the decreo. INDERJIT Pratap Barapur 
Sa. rv, Suray NARAIN ORAUDHURY Pat, 787 
s. 170—Ezxecution of rent decree against 
benamidar—Sale certificate in name of benamidar 
—Beneficial owner allowed to deposit decretal 
amount—Landlord withdrawing it—Landlord, if 
disentitled to proceed against benamidar— 
Landlord's objection challenging depositor's right to 
make deposit overruled by executing Court— 
Landlords withdrawal of deposit, whether 
recognition of depositor as tenant. 
A decree obtained against benamidar will bind 
the decree-holder. f 
The benami character of the interest of tenant 
in whose name the sale certificates stand, cannot, 
merely because the executing Court allowed the 
beneficial owner to deposit the decretal amounts 
and the landlord proceeded to withdraw them, 
disentitle the landlord to procead against the 
certified auction-purchaser or entitle the beneficial 
owner to claim that he should have been sued instead 
of his benamidar and that the decrees obtained 
against the latter do nct bind him. 
Athird party had deposited the decretal amount 
and the landlord had challenged the depositor’s 
right to make deposit. The executing Court over- 
ruled the objection, on the footing that the depositor 
had an interest voidable onthe sale ashe was the 
real purchaser of the land sought to be sold: ; 
Held, that the decision was a summary order and 
was not appealable. If the landlord chose to 
withdraw the deposit, the withdrawal did not 
amount to recognition of the depositor us tenant, 
INDERJIT PrataB BAHADUR BAJI v. SURAT Narain 
OuaUDECRY Pat. 787 


Bengal Tenancy (Second Amendment) Act (KIH 
of 1939), 5. 3~Amending Act is retrospective 
and affects pending suits. 

Where an Amending Act is passed by the Legis- 
lature after the disposal of the suit by the trial 
Court, but during the pendency of an appeal, ques- 
tions asto whether the Act is clearly retrospective 
and intended to affect pending actions is always a 
question of construction. 

The language of s. 3, Amending Act, clearly shows 
that the Amending Act was intended to have 
retrospective effect and to affect pending suits, Nor 
AHMAD ve TASIK Onanpra MAHAJAN Cal. 799 


Berar Land Revenue Code (1928), s.72— 
“Equal”, meaning of ~Rent paid to zamindar in a 
state of variation from fair assessment—Tenant, 
if can claim rights of ante-altenation tenant— 
Terms of a 72, whether exclusive. ` 
“Equal” ina, 72, Berar Land Revenue Code does 

not mean approximately equal. With a generous 

landlord and the rent which 1s determinable by the 
landlord may approximate or even be equal .to the 
fair assessment, but in order to establish a status as 
an ante-alienation tenant a tenant mustshow that 
what he has to pay does not<depend on the choice of 
the landlord but what the Govt. considered to be the 
fair assessment at each successive settlement, Where 
the rent paid to the jagirdar is itselfin a atate of 
variation from the fair assessment current during 
each settlement, the tenant has not the rights of an 
ante-alienation tenant, since that tenure implies that 
he is to all intents and purposes the owner of the 
land and that his rent is fixed by Govt, and not by 
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the jggirdar, An approximation to the fair assess- 
ment due to the leniency of a jagirdar who may 
rack-rent his tenants cannot give the tenant a right 
to claim a status towhich he is not otherwise en- 
titled. The cqnditions in s, 72 of the Berar Land 
Revenus Code, are exclusive and do not provide mere- 
ly a prima facie test by which the statusof a tenant 
isto be determined. The wording of the section is 
‘plain and unequivocal, HIDAYAT v. RAMGHANDRA 
Dtuwast DUKARE KUNBI Nag. 319 


Biharand Orlssa Co-operative Socletles Act 
(Vl of 1935), ss. 48,51, 638—Words ‘dispute’ 
and ‘debt’ in 8,48, meanings of—Award made by 
‘Registrar— Dispute as to judgment-debtor's liability 
ito pay or manner of enforcement of payment still 
existing— Registrar, if can make second award— 
S. 51, if applies—Second award, when can be 
made—S. 11, Ciril Procedure Code (Act V of 1908), 
‘applicability of, to disputes under Act— 
Person against whom award is made continuing to 
be member at time of itsexecution—No question of 
‘limitation arises. 

The expression ‘dispute’ has been used ins, 48, 
in,a very special sense. Under thia section, a claim 
by a registered society for any debt or demand due 
to itfrom a member or a past member shall be a 
dispute even in case such debt or demand is admit- 
ted, and the only point at issue is the ability to 
pay or the manner of enforcement cf payment. Thus, 
there might bea dispute under this Act even where 
the claim is admitted. As the word ‘debt’ includes 
decretal debt, there is nothing to prevent the Re- 
gistrar from dealing under s.48 with a dispute be- 
tween the parties as to a decretal debt. According 
to Expl. (1) tos, 48 even where a previous award 
has been given, if thers is still a dispute as to 
-the judgment-debtor’s ability to pay, or the manner 
of enforcement of payment, the Registrar is compe- 
tent to deal with the matter and to make a second 
or a subsequent award in respect of the same debt., 
-Section 51 does not apply in such a cage. Section 11 
Civil P. O., has no application to a dispute arising 
under the Act. The second award can, however, be ob- 
tained only if there isan outstanding claim or debt 
-due. Therefore, where the debt haa been completely 
extinguished, the Registrar will haveno power to 
make a second award. 5 

Where a person against whom an award is made 
continues to be a member of the Co-operative Society 
at the time of its execution, no question of limitation 
arises owing to provisions of s. 63, DWARKA PRASAD 
v TRADERS Uo-oPERATIVE Bank LTD., BANKIPUR 

Pat. 534 


Bihar and Orissa Municipal Act (Vil of 1922), 
“8. 115 (2)— Earlier assessment illegal—Enhancement 
made during general revision should be regarded 
_ åa e r Bene Nae must be given under 
8.1 2). 
-> Once the earlier enhancement is held to be illegal 
6nd ultra rires, the enhancement made during the 
general ievision must be regarded as the first en- 
hancement. The increase or enhancement contem- 
plated by the Act must be a legal increase or en- 
hancement and the Municipality cannot rely upon 
any illegalities committed by them. Consequently 
notice of such enhancement would have to be given 
to the assessee by ieason of tub-s. (2) of s. 115, 
Jf no such notice is ever given, the enhancement 
«made inthe generál revision of assesement is ille- 
al, PANCHANAN MUKHARJI v,- COMMISSIONER OF 
JUTTACK MUNICIPALITY “° S Pat. 792 
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s. 117—Determination of objection of 
aszessee without giving him opportunity to appear 
and urge his own case—Assessment, ilegality of, 
In order to comply withs.117 of the Bihar and Orissa 

Muuicipal Act the assessee must be given an op- 

portunity to put his own case and to call such evi- 

dence as may berelevant tothe issue. Applications 
falling within s. 117 cannot be disposed of without 
the assesses being given an opportunity of present- 

ing his case. If they are disposed of in such a 

manner then the assessment is clearly illegal. 

PANCHANAN MUKBARJI v. ÜOMMISSIONER oF CUTTACK 

MUNIOIPALITY Pat. 792 


Bihar Money Lenders (Regulation of Trans- 
actions) Act (VII of 1939, s. 8—~Applicability 
to suits on promissory notes. r 
Nothing in s. 8, Bihar Money-lenders Act can give 

a Court jurisdiction in a suit on promissory note 

to passan order contrary to the provisions of the 

Negotiable Instruments Act or to debar the holder 

or the holder in due course cf a promissory note, 

who sues upon that note, from recovering the full 
amount of principal and interest due according to 
the apparent tenor of the note. SAGARMAL MARWARI 

p. BHUT.U RAM Pat. 704 


—s, 8—S, 8, if can affect rights given by 
as. 32 and 79, Negotiable Instruments Act. 
Item No. 28 of the Federal Legislative List of the 

Seventh Schedule of Govt. of India Act gives the 

Federal Legislature an exclusive right to legislate 

with regard to the promissory notes. Section 8 of 

the Bihar Money-lenders Act indirectly legislates 
with regard to promissory notes, bechuse in certain 
reapects it modifies or alters the existing law on the 
subject, which is contained in the Negotiable 

Instruments Act, ss.32 and 79. It is, therefore, 

legislation with regard to promissory notes, which 

is a subject exclusively reserved to the Federal 

Legislature under s. 100 of the Govt of India Act. 

Hence the provisions of s. 8, Bihar Money-lenders 

Act while directly dealing with money lending, 

trespass indirectly upon the forbidden field, and 

nullify rights which exist in that field. SAGgARMAL 

Marwari v. Buursv RAM Pat. 704 


Bombay Abkarl Act (V0f1878), $s 14-B (2)— 
Power of prohibition, if can be extended to public 
generally—Sub-s. (2), if affects rights conferred by 
Proviso to sub-s. (1). 

There is nothing in the Bom, Abkari Act to sug- 
gest that the Legislature contemplated the intro- 
duction of total prohibition of intoxicants as a mea- 
sure of social reform. The natural meaning of the 
expression “any person or class of persons" is a 
person designated by name or description ora class 
of persons designated. The Legislature did not in- 
tend that the power of prohibition might be extend. 
ed to the public generally. ; 

_ The proviso to e. 14-B (1) is clearly a jari of 

sub s. (1),and it is competent to Goyt. under gub-s, (2) 

to prohibit the pcssession by any person or class bf 

persons of foreign liquor asfully as they can prohi- 
bit the pogsession of country liquor. OHINUBAAT 

LALBHAI v. EMFEROR Bom. 170 $B 


Bombay District Police Act (IV of 1890), s. 36 
(2) (Cj— Scope and applicability—It applies where 
offence does not ‘relate to any breach of duty by 
Police Officer as such but which may be committed by 
member of public. 

The scope and purpose of s. 36 (2) Ce), Bom. District 

Folice Act, is clearly limited to offences committed by 
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Police Officers as such, It cannot apply and is not 
intended to apply to a case where the offence 
committed or rather alleged to have been com- 
mitted, does not relateto any breach of duty by a 
Police Officer .as such but which is an offence 
which may be committed by a member of the 
public. Mauomep Kauzan Kuan MAHOMED v. Emperor 
Sind 447 

Bombay High Court (Original Side) Rules, 
rr. 40, 45—Adzocate enrolled on Original Side of 

High Court is not required to file authority 

authorizing him to appear in Mofussit Court. 

An Advocate enrolled onthe Original Side of the 
‘Bombay High Court is not required to file any gutho- 
rity authorizing him fo appear ina Mofussil Oourt. 
AMBEDAS KASHIBHAI ÅMIN V, VADILAL OBHAGANLAL 
OHOKSEY Bom 95 


Bombay Land Revenue Code (Act V of 1879), 
s$. 83—Presumption under para. two of s. &8— 
Mere showingthat tenancy had its origin at some 
date within twenty years, tf satisfies first condition 
—" Antiquity", meaning of. 

The particular presumption mentioned in second 
paragraph of s 83, Bom. Land Rev. Oode, is not 
directed to be made save upon these two conditions 
(among others}: first, that there is no satisfactory 
evidence of the date of the commencement of the 
tenancy, and secondly, that this Jack is due to the 
antiquity of the tenancy. The first condition is 
not excluded by showing that the tenancy had its 
origin at some date within a period of twenty years 
which cannot be more precisely ascertained. This is 
not satisfactory evidence of the date of its commence- 
ment. Again, by a tenancy’e antiquity the section 
does notintend any reference to remote ages iu the 
past or to “time immemorial” in the sense of the 
English Law. It is to be given the practical meaning 
appropriate to its context and afforded by the limits 
within which living testimony to past facts is neces- 
sarily restricted Where the lands are held under 
tenancies which are not proved to have been in exist- 
ence before 1892 the presumption cannot properly 
‘be applied to them, notwithstanding that the evi- 
dence by no means excludes the possibility of an 
earlier origin. SHANKARRAO v. SAMBAU PC342 
s. 135-J—Record of Righis—Entries in- 

Statutory presumption as fo correctness — If 

weakened by mere fact that landlord was minor 

when record was made. 

It is most important that proper effect shoull be 
‘givento astatutory presumption regarding truth- 
fulness.of an entry in the Record of Rights such as is 
provided for in s. 135-J, Bom. Land Rev. Uode. 
The presumption is not materially weakened by the 
mere consideration that when the rocord was made 
the landlord was a minor and that his property was 
being managed by the Oollector on his behalf. 
SHANKARRAO V. BAMBU P C 342 
$ s. 189—Whether applies to summary and 

formal enquiry. to 

° Section 189, Bom. Land Revenue Code, would, 

apply as muchto an enquiry relating to the Record 

of Rights under Ohap. lu-A as to a summary or 
formal enquiry within the provisions of s. 16 of 
the Code. AssupomaL Ramanpas Tand) Musamman 

KHAN V. JUAMANDAS HOTOJAND MATLI Sind 222 


Bombay Municipal Boroughs Act (XVIII of 
1925), S. 73 (X)—“ Water supplied by the 
Municipality,” meaning of.- * 

The words “ water supplied by the Municipality" 
in s. 73 (x), Bom. Muni. Boroughs Act must 
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e 
mean supplied for general public purposes and 
not supplied to, thatis connected up wih, partd- 
cular premises by the Municipality, in other wordè 
connected up by the Municipality with thair water 
supply. The true construction of s. 83 (2, is that 
the Municipality can charge a water-rate if they 
supply water to the borough. BraumMin MITRA MANDAL 
Co-operative Housine Sooty, LTD. v MUNICIPALITY 
Bom. 24% 


Bombay Prevention of Adulteration Act (V of 
1925), $s. 4 (1) (a)—Accused selling vinegar 
produced not by fermentation but by diluting acetic 
acid with water—Held, guilty under s. 4 (1) (a). 
The question whether the particalar article sola 

was not of the nature, substance or quality de- 

manded so a& to contravene the provisions of 5. 4 


(1) (a) of the Act, isa question of fact to be deter- 
‘mined on the evidence. 


The prosecution examined an analyzer who saidi 
that “ vinegar > was the product of fermentation 
or brewing and that the substance sold by the ac- 
cused was “ artificial’ or.synthetic vinegar produced 
not by fermentation or brewing but merely by 
diluting acetic acid with water. The defence pro 
duced no evidence whatever : , 

Held, that the Magistrate was justified in finding 
the accused guilty under s. 4 (1; (a, Bom. Preven. 
tion of Adulteration Act. Parsgam TEKOJAND v 
Sind 156 


Bombay Prevention of Gambling Act (IV on 
1887) 8.4—Inability to pay is special reason for 
imposing, lesser fine. i 
It is within the meaning of the prəviso of the 

clause relating tothe imposition of punishmente for 


. offences under s. 4, Bom. Prevention of Gamblicg 


Act for the Court to put on record as a special res 
son for the imposition of a lesser fine, the inability 
of the accused to pay it. NARSI DEvJI p, EMPEROR 
Sind 703 
Bombay Regulatlcn (XIII of 1830), ss, 2 (2), 4— 
“ Judge” in s,2(2)—Person alleging that Districy 
Judge had no power totransfer application unden 
s. 212), must prove it. 
The “ Judge” mentioned in s. 2(2), Bom, Regula 
ticn XIII of 1830 is the District Judge. : 
Where a person contends that the District Judge 
had no power to order the transfer of an applica- 
tion under s, 2 (2), it is on that. person to prove his 
contention MALEGAON Buprux CO-OPERATIVE OREDIT 
SooreTY v, GANGADHAB Narayan OHAvRE Bom 837 
S. 4-—Jagirdar. passing decree relating to 
agricultural lani--Decree, if can be transferred 
to Collector. ' 
Section 4 of the Regulation gives authority to 
the jagirdar to execute his own decrees. That does: 
not mean that the sale of land of an agriculturist 
must be done by him and no other person has’ a 
right to doso, Regulation XIII lays down no spe- 
cial procedure at all. Therefore, the normal rule: 
found in the Oivil P., O., under which sales of prop- 
erty of agriculturists are required to be transferred 
to the Oollector, applies also to the jagirdar’s dec- 
rees, MALEGAON BUDRUK Oo pPERATIVE ÜREDIT Socle1y 
V. GANGADHAR NARAYAN OuAVRE Bom. 837 


Burden of proof. Sre Evidence 657 


Burma Courts Act (XI of 1922), s. 1}— High 
Court ating under 3. 11, if can interfere with 
concurrent findings of facts on reminded issue. 

It would be anomalous’ to hold that, whereas the 

Gourt could consider any finding of fact, whether 


Vol.:190] 


Purma Courts Act—conceld, 


conéurrent or not, by the lower Courts, occurring 
in the#r original judgments, it is precluded from 
considering their findings on questions of fact which 
it has itself found necessary to raise because the 
lower Courts’ have failed to frame an issue which 
was necessary for the right decision of the case, 
More especially is this so, because the findings of 
the lower Oourts are not decisions; itis the High 
Gourt which has to come to the final decision. The 
High Court acting under s. 11, Burma Courts Act, 
can, therefore, interfere with the concurrent find- 
ings of fact on a remanded issue, It would not, 
however, be proper where the Courts have come to 
a concurrent finding, to dissent from this finding 
without very strong reasons, E Hos Onan COMPANY 
v. BaBoo OnoTALAL UJAMBI Rang. 113 


Burmese Buddhist Law—Whole life policy on 
life of husband during coverture—Premia paid 
out of joint funds of husband and wife—~Wife is 

, entitled to half the proceeds of the policy on death 
of husband. 


Where a husband haa taken outa whole life. 


policy during coverture and the premia is paid out 
of the joint funds of the hushand and the wife dur- 
ing coverture, what is really acquired during the 
coverture is not the proceeds of the policy, but the 
Tight to obtain the proceeds of the policy and hence 
on the death of the husband the wife is entitled to 
one-half of the proceeds of the policy. OFPIOIAL 
Assiange v, Ma HNIN San Rang. 278 S B 


C. P. Debt Conciliation Act (il of 1933), ss. 12 
15 (1) (2); (3)—Agreementunder s. a 
of Civil Court to decide whether facta constitute 
40 percent, rule mentioned ins, 12 (\)—Creditors 

-agreéing to settlement though not representing 40 
per cent, of debts entering’ into agreement— 
Execution of decree'of decree-holder not ‘agreeing, 
“tf can de postponed under s. 15 (3). x 
The Civil Courts have the right to determine whe- 
ther the special tribunal constituted to oust the 
jurisdiction ofthe Courts is acting within the ambit 
of its powers or not and the Civil Courts must de- 
cide whether the facts necessary to constitute the 
40 per cent, rule mentioned in s.12 (1), O. P. Debt 
Oonciliation Act are present or not. Where it is 
obvious that the creditors agreeing to the settle- 
ment do not represent 40 par cent. of the debts 

then the agreement reached is not an agreement 
under s, 12 at all andit is open to the Civil Courts 
to point this out. The decision of the Small Cause 

‘Court under such circamstances that the execution 

of the decree of the decree-holder who does not 

agree to the settlement under s, 

Postponed under s, 15 (3) of the Debt Conciliation 

Act must, therefore, be upheld, JANKIPRASAD v, 
BALMUKUND f : Nag. 38 

——8. 15-—Certificale under 8. 15 (1), when can 
k be issued—S, 15 (2) when comes into operation. 

Section 15 (1), gives the Board power to issue a 
certificate at any time if the creditor has refused to 
accept what the Board considers to be a fair offer 
and it is in no way dependent on the making of an 
agreement under s. 12; if, forexample, there is one 
creditor and he refuses to accept a fair offer, then 

‘the Board can issue a certificate under s. 15 (D), 
‘Where such a certificate is issued, sub-s, (2) comes 
‘into force and the Court shall not allow the plaint- 

‘iff. any costs ‘in the suit or any interest on the debt 
after the. date of such certificate in excess of simple 

interest at 6 per cent, perannum, Sub-s, (3) comes 
into force only when there is an agreement and in 
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such a case execution of the decree is postponed | 


but that has nothing to do with the disallowing 
of costs and interest under sub-s. (2). In such 8 case 


s. 15 (2) of the -Act applies and not s, 15 (3).’ 


JANKIPRASAD v. BALMUKUND Nag. 38 


G. P. Gambling Act (Ili of 1867), ss. 3, 4—Possi- 
- bility that servant was. conducting ` betting in 
master’s shop without knowledge of master—No 
rebuttal of this by prosecution—Master beyond 
range of shop at time of betting—Master must be 
given benefit of doubt—Pan-stall very small—~Area’ 
_ where customers usually stand comes. within 
. “common gaming kouse” when place is so used, . 
Although itis quite possible that the master knew‘ 


all about the betting which, was being conducted by - 


his servant while managing his master's. p.n-stall, 
still the other possibility is there, that the servant 
was doing so without his mastsr’s knowledge, and 


where the prosecution has not rebutted that possi-. 


bility and the master at the time of the betting was 
beyond the range of the pan-stalland its immediate 
surroundings which could be designated a common. 


- gaming house and there is also nothing definite to- 


Prove his knowledge which is an essential element. 


of s, 3, he must be given the benefit of the doubt. 


and acquitted. 

When the pan-stall is a small structure and cus-. 
tomers never actually enter it as there is no room for 
them, but they stand in front of it, the area in: 
which customers usually stand should be. included: 
in the definition of ‘common gaming house’ when the 


place is so used, . EMPEROR 9. Govinp Prapap 
Nag. 764. 


C., P. Money-lenders Act (XIJ of 1934), s, 2 
as amended, by Act KIH of 1939 — Loa 
includes mortgage. | vad 
A mortgage transaction—which is essentially; a 

transfer of property to secura 4 loan—can be regarded 

as falling within the definition of loan", GANPATRAO 

V. JAGANNATH Rao Nag. 807 

s. 11— Application for instalments, where 
should be made. ; 
An application for instalments must be made ta the, 

Civil Court exercising ordinary jurisdiction as the 

Court empowered bys, 11 to vary the decree is tha 

Qourt that passed the decree. The fact that the 

section now provides that the order is to be “deemed” 

tobe under a, 47, Civil P. O., indicates that a fiction, 
isinvolved. It is not really made in execution for 
the.very good reason that it is, or should be made by, 
the Court in exercise of its ordinary civil jurisdiction, 

The provision is merely a compendious way of provid- 

ing the variousrights given where an order 1s made 

unders, 47, e. g, aright of appeal. GanpaTRag v. 

JAGANNATH Rao f Nag. 807 

———ss. 114, 2 as amended by Act XVII of 
1939—Power under s, 11 is discretionary—Amend-e 
ment of Act, if affects pending proceedings. 

The power conferred by s. Ll of the O.P. Money 
lenders Act, 1934, iga discretionary power. | 

The litigant's rights do not vary with statdtory 
changes unless those changes expressly affect pond- 
ing litigation Thelis does not have a series of 
beginnings, one when the plaint is filed, another when 

a memorandum of appeal 18 filed and soon, The law 


‘applicable isthe law as it stood when the lis ‘com. 


menaced. This position can, of course, be altered if 
but there must bé no 
ambiguity aboutsthe matter, To say that-an Aét: has 
retrospective operation is one thing; 69 say that ‘it 

is another thing. O: P, 


x, 
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Money-lenders Amending Act'X.VII of 1939 is obviously 


Tetrospective but does 
pgs. GANPATRAO?. JAGAN 


not affect pending proceed- 


NATH Rao Nag. 807 


C., P. Tenancy Act (Xi of 1898, S$. 69 (c}\—Per- 


. petual lease by one de 


zed on same set of conditions 


of sir and khudkasht -land before C. P, Tenancy 
Act (I of 1920)—Position of lessee—Separation of 
“sir from khudkasht in 1934, under s. 94, of the Act 


‘of 1920—Byfect—Lessee held ac 


rights before separation. 


_ Where in 1918, a recorde 
in perputuity by one deed, 
the other khudkasht under 
which was-in force when t 


quired occupancy 


d proprietor made a lease 
of two fields one sir, and 
the Ten. Act of 1898, 
he lease was made, the 


lessees became ordinary tenants of the holding. Had 
the holding consisted oaly of sir land they could 


have"been ejected at: will 
but, as the holding con 
partly of khudkasht, they 


ordinary tenant and were 


under s. 69 (e) of that Act, 
sisted partly of sir and 
acquired the rights of an 
not liable to ejectment. 


According to s, 37 (1) (b) of the Ten. Act of 


1920 a person who holds 


deemed ‘to be a sub-tenant ; 


sir land ag a tenant is 
otherwise an ordinary 


tenant becomes an occupancy tenant under the new 
Act. It is not possible for a man holding a parcel 


of land to be an o 
sub-tenant of the rest of it 


ceupancy tenant of part of it and 


< The lessee cannot be the 


sub-tenant of the part that was formerly khudkasht 


and he must, therefore, 
the entire holding, and n 


be the occupancy tenant of 


ot liable to ejectment and 


the subsequent separation in 1924, under s, 94 of the 
Act of 1920, of the sir land from the reat of the hold- 


ing would not affect 
NIkHELAL 


G, P, Tenancy Acti of 
scope of —Section, if gi 


the position, Pacuo v. 
Nag. 145 


1920), 8. 9~Object and 
ves rights of subrogation. 


The charge given in s.. 9,,.0. P. Ten. Act, isa 


special statutory right, that js-bo:e 


ae 


:827, it is a charge 


which, in the words of s. 100 of the T., P, Act, arises 
< Dy operation of law”. That being 80, its scope and 
limitations are those which 

‘gives, The'éxtent to which the 


the law creating it 
ordinary law is set 


aside is therefore clearly indicated in s. 9 and the 
“departure cannot be carried further by implication, 
‘The object of s. 9 (1) is to give the landlord prece- 
‘dence for his rent, That object is completely 


‘attained the moment the 


holding is sold in the 


manner specified inthe section. The “first charge” 
‘enures-no further than that. Section 9 does not 
confer'rights of subrogation. ‘Therefore any person 
‘Claiming sach rights has to found them on the T.-P; 
Act, andnot under this section, SITARAM v. KRISHNA. 


“BAO 
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Chaukidarl Act (VI of 
- Code, 1860, s.-186 
‚88. 27, 34—85, 
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S. 89. Sze Transfer of Property Act, 1882, 


766 
1870), S.27. Sze Penal 
98 


27 is mandatory and 


~ procedure. thereunder must be strictly. followed— 

S. 34 tọ be strictly and narrowly construed—It 
~ canes only Jormal defects. 

Section.27, Chaukidari-Act, is mandatory and pres- 
+oribes the procedure which, must be followed in 
‘realizing arrears by warrant. It affords no scope for 
~ the contention that an Assessor Panch, if he chooses 


‘to act: himself instead of. 


authorizing some one else, 


~ Gan det arbitrarily, or irregularly: -A section like 


‘+, -34,‘must be-conatrued.: 


aa,-to a certain extent. 


very strictly and narrowly, 
it detracts from the funda- 


= miental-right of-the subject to protection from any 


tach of. the “executive 


authorities, which is not 


Chaukldarl Act—coneld. Š 
entirely ìawful and ‘regular, or is -in any @vay. 
arbitrary. The words “any defect in the pæwer or ° 
writing” in s. 34 mustberead with the words “want 
of form”, and must, therefore, be taken as covering 
only formal defects. The fact that the signature of 
the Assessor Panch is placed wrongly at „the bottom 
of the form instead of in the place provided for the 
purpose is only a formal defect,. and would be 
covered by s. 34. Similarly, it may be that the 
omission of any date in the proper place is also a 
formal defect. With regard, however, to the com- 
plete omission of any authorization to any one to 
execute the warrant, this is not a formal defect such 
as can be remedied by s, 34, GOPAL MAHTON v. oe 
at. 98. 
—— —S. 34. Ser Penal Code, 1860, s. 186 . 98. 
Child Marriage Restraint Act (XIX of 1929), 

8, 5—Interpretation~ Participation by parents in 

kanyadan ceremony does not constitute “performing, 

conducting or directing” child marriage. tie 

The words ‘perform, conduct or direct ins. 5, 
Ohild Marriage Restraint Act bear the same import 
and mean working towards the end, that is com- 
pleting the union : and are used by the Legislature 
to indicate the solemnization of the marriage. That, 
is the ordinary interpretation of those words. They 
do not suggest the arranging of marriage merely or 
attending a marriage ceremony with a view to assist- 
ing in the solemnization of the marriage. The mere 
participation “by parents in the ceremony of kanyadan 
would not offend against the provisions of a. 5, Em- 
PEROR y. FULABRAI BHULABHAI JOSHI Bom. 794 
S. 10—Non-compliance with procedure under 
, —Court of competent jurisdiction taking cognizance 

of offence and deciding care — No _tnjustice 

occasioned— Defect, if curable under s. 537, Criminal 

Procedure Code (Act V of 1898)—Criterian for 

application of s. 537—Case can be sent back in 
" revision for correction of illegality only before it 

is tried, . . 

A breach of a provision, even though mandatory, 
cannot be said to be an illegality necessarily vitiata 
ing the proceedings. If the judgment _ has been 
passed by a Oourt of competent jurisdiction the sole 
criterion in every case is whether there has been a 
failure of justice. The test to be applied is to ase 
certain whether the accused had a fair trial in spite 
ofthe transgression of the prescribed rule ,of pro- 





-eedure, 


lt is proper in revision to send a case back for 
correction of an illegality such as an omission to 
hold preliminary enquiry provided under s. 10, 
Ohild Marriage Restraint Actin a case under that 
Act, when that can be done before ‘the case is tried, 
but ‘after judgment has been delivered the position 
is different. It would be harrassing then to remand 
the case and start proceedings with a preliminary 
enquiry allover again. Where a Court‘of competent 
jurisdiction had taken cognizance of the offence :and. 
decided the case without any objection being raised 
the mere omission to comply with s.. 10,:Ohild 
„Marriage Restraint Act, it is an irregularity -of 
procedure only although. it is non-compliance with 
a mandatory provision of lay and. when it has not 
“occasioned any failure of justice it is curable under 
8. 537, Criminal P. U. The High Court will not in 
‘such a case interfere under s, 439, Oriminal P; `O. 
_ EMPEROR v. MEBTAR Nag. 838 


CIVI! Procedure Code (Act V.of 1908),. 8. . 2— 
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e 
~The rejection of a memorandum of appeal as being 


gut of time does amount to a decree and is appeal- 
able. azapaar Buagat v. Mott OHAND BEAGAT 
we Pat, 671 
——— 8. 10, 
Sen Civil Procedure Oode, 1908, s. 115 108 


c Bee U, P. Agriculturists’ Relief Act, 1931, s. 33 240 


mn 8, 10—Pauper suit—When should be deemed 
to hare been filed, for purposes of s. 10. 
. For purposes of s. 10, Civil P. O., the plaint in a 
suit in forma pauperis should be deemed to have 
been filed on the date when the application for leave 
to sue asa pauper was presented and not on the 
date when the application was allowed and the 
suit registered. RAISUDDIN Vv, Basti Sugar MILL Lip, 


Bastı .  Oudk 108 
“—— $ 11--6re Bihar and Orissa Co-operative 
Societies Act, 1935, ss. 48,51 534 


m 5, 11, Expl. 4 — Defendant in mortgage 
| suit claiming title independently of mortgagors, 
` whether bound to set up his paramount title— 
Decision in mortgage suit in which title was not 
impugned, whether can operate as res judicata. 
The defendant is not bound toraise a paramount 
title. which is not impugned and which he did not 
even getfrom the mortgegors nor is he bound under 
a.. 11, Expl. 4, Oivil P. O., to raise the question as 
jt lies outside the scope and nature of the suit. 
MATOMAL JHANGIMAL V. BHANWARMAL }BADoMAL 
Sind 409 
S. 13--Ex parte decision—Tests to see whe- 
ther it ia on merits. 
` Anew parte decision may or may not be on the 
merits, The mere fact of its being ex parte will not 
in itself justify a finding that the decision was not 
on merits. That isnot the real test. The real test 
is not whether the decision was or was not ez parte. 
But whether it was merely formally passed, asa 
matter of course, or by way of penalty, or it was 
based upon aconsideration of the truth or otherwise 
of the plaintiff's claim, Wazir Sanus, Munsar Das 
; Pat. 545 
: 8.13—Failure to bring case under excep- 
tion to 8. æ13—Effect of. 

Once, it isheld that none of the exceptions specified 
in s. 13, Civil P. O., are applicable, that ends the 
matter. The plaintiffs then have conclusively estab- 
lished that they are entitled to recover the sum in 
question, and the defendant cannot be allowed to go 
behind the conclusive foreign judgment and re-open 
the issues as to merits. ‘I'he fact that the foreign 
judgmest may fail to show that etery separate issue, 
suchas the status of the contracting parties, or the 
measure of damages, was separately framed and 
decided, is irrelevant unless it can be shown that 
that failure brings the case within the purview of one 
of the exceptions tos. 13. Wazige Sanu v. , MUNSHI 
Das Pat. 545 


4 





mm S, 138-—-Foreign decree against non-resident 
. defendant—Validity in British India—Subsequent 
‘judgment in opposition proceedings, if validates- 
’ previous judgment—‘*Natural justice’, meaning of. 

A. personal decree by the Oourts of any foreign 
country: against a perso who was not a citizen of that 
country and was not resident in it will be regarded 
in the British Courts as an absolute nullity, unless 
there is something to show that the defendant had 
himself in some way voluntarily submitting to the 
jurisdiction of that foreign Court. 

Where the defendant did not reside in French 
territory butin British India and he had in no way 
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submitted-to the French Court at-the time when the 
ex parte judgment was passed against him, ' the 
judgment must be held to have been without jurisdic- 
tion and the-subsequent. conduct of the defendant in 
filing the opposition and the judgment therein can- 
not date back so as to validate the ex parte judgment 
which was a nullity. Oo 

But the second judgment is clearly passed with 
jurisdiction, because there was a voluntary submis- 
sion to jurisdiction by the defendant before ‘it’-was 
passed,and he must be prepared also to be bound by 
it if the decision is against him, : 

The fact, that the French Oourt may not have 
followed the procedure of British Courts and observed 
British Indian rules as to evidence, can afford no 
ground for finding that the pfoceedings were opposed 
to natural justice, WaAzIRSAHU v. MUNGHI Das | 

Pat. 545 
8. 13—Foreign judgment—French Court — 

Opposition proceedings — Defendant voluntarily 

submitting the merits of claim-—Ejfect—Merits, of 

can be re-opened, ` : x 

Prima facie it may be presumed that judgment 
of a French Court in an eg parte case will be based 
upon a consideration of the truth of the claim, 
because that is what Art. 434 of -the French Civil 
P.O., prescribes. It prescribes that if the defendant 
does not appear, he will be treated as a defaulter, and 
the plaintiffs’ claim will be decreed if found just and 
well proved : om 

Held, that the ex parte decision of the French Court 
was on merits. , 

The scope of the French “Opposition” proceeding ig 
wider than that of a re-hearing proceeding in British 
India. In such a proceeding the Court goes into 
the merits upon opposition, Wazig Sagu v, MUNsHI 
Das Pat, 545 
———-— S, 21--Non-compliance wtth provisions of 

ss 15 to 20—Decree passed by competent Court, if 

rendered nullity. : - 

Section 21, Civil P. O., makes it clear that-a none 
compliance with the provisions of ss. 15 to 
20 is, in no way fatal to the jurisdiction 
of the Court, and does not render the decree passed 
by aCourt of a competent jurisdiction a mere aullity 
go as to empower the executing Oourt to refuse to 
execute it on that ground, ĐHINGOMAL PONUMAL 
Firm v. KHUSHALDAS Lexuaas FIRM Sind 881 
———— 88. 22, 23—Power of High Oourt to. 

transfer sutt pending in subordinate Court to 

Court subordinate to another High Court — 

Balance of convenience of parties to be taken into. 

consideration —Decision of Court that sut shall 

proceed in certain Court, amounts to transfer of 


suit. , 

Per Stone, C. J. and Bosz,,J.—The High Oourt has 
jurisdiction to transfer a sut pending in a Court 
subordinate to it to a Court subordinate to another 
High Court, 

When under s. 22, Civil P. O, a Court decides 
that the suit shall proceed in a Oourt other, than 
that in which the plaintiff has proceeded hitherto 
its order amounts to a transfer of the proceed ngs 
from that Uourt tothe other Court, 

Per Niyogi, J—In deciding the question whether 
it is expedient to order transfer ofthe suit. The 
convenience of the parties is indeed a factor which 
enters into consideration, ‘bat it 18 obvious that the 
convenience of both parties have to be weighed and 
the matter must yltimately turn onthe ‘balance “of 
convenience. KANHIYALAL DAGA Frim 9, ZUMERLAL 

‘Nag. 439 
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í — 8.30. Sre Civil Procedure Code, 1£08, 
JO. XI,r.12 | f , 507 
——— $. 47—Mortgage—Decree directing defen- 
dant to pay certain amount within certain time to 

: plaintiff or in default plaintiff would be entitled 
tobe in possession—Payment not made — Plaintiff 
placed in possession of housein execution —Subse- 

. quent suit by representative-in-interest of defendant 
vagainst representative-in-interest of plaintiff that 
-miörtgağe was possessory and that amount was paid 
Off out of profits and that he was therefore entitled 

` -to possession —Suit held barred under s. 41. . 
Predecessor of the defendant had broughta suit 
‘against the predecessor of the plaintiff for possession 
of certain immovable property. The suit was based 
on a sale-deed‘but the predecessor of the defendant 
“had admitted that he had promised to re-sell the pro- 


` perty ifthe consideration was refunded with interest 


Within a year. The Court held that the transaction 


- Was a mortgage and not .a sale, aud passed a decree 


directing that. the predecessor of the plaintiff 
should pay Rs. 310 with interest within two months, 
-and that:on default in payment the predecessor of the 
defendant should be entitled to possession and tq 
‘retain possession until Rs, 310 with interest was 
paid., Nothing was paid, and the predecessor of the 


` ideféndant was placed in possession in execution of 


‘that decree, Another suit was brought by the plain- 
‘tiff against the defendant. The plaintifi’s case was 
‘that the predecessor-in-interest of defendant was in 
possession as possessory mortgagee that the amount 
‘due on the mortgage had been paid off out’ of the 
profits of the property, and thatthe plaintiff was 
therefore entitled to be placed in possegsion : 

y Held, that the original decree provided that the 
predecessor-in-interest of the defendant was entitled 


to, retain possession only until what was due to him, 


was paid up, and that was a matter that could and 
should have been decided in execution proceedings, 
Oohsequently fhe uit was barred by ». 47 of the 
Civil P. O. PANDHARI v. Digamparpas Nag. 739 


- -S.47—Objection held did not come unde? 
- purview: of. 3. 47and that separate awit‘was proper 


`. remedy. - : 


During the pendency of an application for sale 
made by the -mortgagee after -the passing of the 
final decree, the ‘mortgagee died and his legal repre- 
sentative who was then» brought--on -record raised 
an‘objection to the sale on the ground that the 
mortgaged property belonged solely to him and that 
the. mortgagor had no right, title or interest there- 
in: : <o ‘ F 
Held, that the: objection did not fall under s. 47, 
Civil. P. O. The objection being to the validity ot 
decree itself a separate suit was the proper remedy, 
O. R. M. Ramaswamy Ceerryar v. U Ton Tua 

Rang, 31 


—— 8, 47—Objection under O. XXI, rr. 66 and 
2by judgment-debtor to attachment withdrawn on 
' decree-hplder's agreeing to give time and not to pro- 
, ced with execution in meanwhile—Decree-holder 
making fresh execution application on Court's 


suggestion and reattaching property and former. 


application dismissed without any. objection by 
judgment-debtor-—Decree-holder proceeding with 
execution after expiry of period granted to judg- 
ment-debtor—J udgment-debtor objecting that terms 
of agreemént had been violated and insisting that 
his cbjection under O, KAT, rr. 66 and 2 should be 
- decided on merits—Court held jubtified in dismiss- 
“ing objections. < 


: (1940 
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The decree-holder in execution. of. his ,decree'at- 
tached the property of the judgment-debtor.wHo ob- 
jected to attachment under O,.XXI,.rr. 2 and’ 66. 
He, however, withdrew his objections under an agree- 
ment whereby the decree-holder gave him- three 
months' ‘time and agreed. not to proceed, in the mean- 
while, with the execution, Upon the suggestion of the 
Court however, afresh application was made by the 
decree-holder and a fresh attachment, of the properties 
effected and the first application was consigned ‘to 


‘the record room without any objection being raised 


by the judgment-debtor. When the decree-holder 
wanted to proceed with the execution on default of 
the judgment-debtor to pay within time allowed the 
judgment-debtor raised an objection that, the terms 
of the agreement between the parties had not been 
complied with and insisted that the objections which 
he had once more raised to the attachment of the 
properties should be decided on the merits : we 

Held, that although the procedure adopted by the 
Court was’ not only irregular but highly objection- 
able, the judgment-debtor was not prejudiced in 
any way by the precedure adopted and the Oourt 
was right in refusing to consider his objections 
on the merits in the circumstances of the case. 
Pannap Dass-BaaGwanpAss FIRM y, SHANTI SAGAR ’ 

> - ‘Lah, 451 

ss, 47, G5—Mortgagee decree-holder in 
execution of his decree purchasing property him- 
self—Suit by him’ for possession against “person 
claiming under judgment-debtor, whether barred by 

8. 47. 

The mortgagee decree-holder does not have’a right 
to possession of the property ordinarily speaking 
and therefore an application for possession of the 
property by the auction-purchaser even though he 
happens to be’ the decree-holder himself is not in 
the same capacity end the auction-purchaser must 
therefore remain the decree-holder. The auctior-pur- 
chaser clearly in an execution sale purchases the right, 
title and interest of the judgment-debtor and how- 
ever’ the word “representative” is construed as’ 
including all persons who represent the interest of 
‘the parties, the auction-purchaser cannot, in any 
sense, be heldto represent the interest: of: the decres- 
holder. This being so, any application by the 
auction-purchager, even though he happens to be the 
decree-holder, for possession ofthe property: pur- 
chased by him inthe execution sale, ‘must be taken 
to be made by the right accruing’ to him for posses- 
sion by virtue of that sale. Therefore, if a party 
claiming under the judgment-debtor resists ` the 
auction-purchaser, the question neither relates to- 
the execution, discharge or satisfaction of the decree, ' 
nor is it between the parties to the suit in the sense’ 
that the parties now arrayed against each other are 
representatives-in-interest of the decree-holder ‘and 
judgment-debtor or vice versa respectively'in the 
original suit. Therefore, it would follow that a suit’ 
bythe auction-purchaser for possession Of the pro- 
party is not barred by reason of the provisions of 8. 47. 
ABDUL GHANI v. LAL Quand ; , Lah. 635 

ss. 47, 151 (Bhopal Act, ss. 58,134)— 

Appealability of orders in, executton—Orderas 

merely incidental not appealable—Hzercise of. 

inherent powera under s, _151—Haecution sale— 

Petition by .judgment-debtor to .set aside sale. 

dismisséd as time-barred—No appeal from order of 

dismissal but petition filed on same date invoking 

inherent powers under 3. 151 for avoiding. . sale — , 

Petition registered as miscellaneous application and 

dismissed —Court on same day passing order in re-: 
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Ng gular.ezecution file directing confirmation of sale 
an! issue of certificate—Appeal to High Court 
. ° from*this order—Order held. merely incidental 

and not appealable—Inherent powers under s. 151. 

held could not be invoked. «r 
` In order to decide whether a determination of thè 
question srising in execution proceedings is appeal- 
able asa decree or not one must look tio the combined 
effect ofs. 47 ande, 2 (2)of the: Civil P. O: Only 
‘such questions as relate to the rights and liabilities 
of the parties with reference to the relief granted 
‘by, thedecree are properly, within the scope of s. 47 
(48 Bhopal) of the Code, but orders that are merely 
‘incidental and relate to the conduct of the execution 
proceedings are not within the section., As for 
Instance orders fixing the date of any sale, or refus- 
ink to stay proceedings, or even refusing leave to 
bid at execution sale are merely interlocutory and 
hence not appealable, No appealispermitted by any 
provision of the Code confirming a sale and directing 
the issue of a certificate of sule in respect of the pro- 
perty sold. ‘An appeal is permitted under O. XLIII, 
r. (1) GQ) only when the executing Court either sets 

. aside or refuses to set aside asale, and in every 
case in which such orders are calledfor there is 
bound to be an application by a party under r. 89, 
r.90 or r. 91 of O. XXI. Where there is no applica- 
tion there can be neither an order nor a refusal to 
set aside a sale, 

It isa well-settled principle that a Oourt, cannot 
exercise the inherent jurisdiction under s. 151, 
Oivil P. O., when the applicant had his remedy pro- 
vided in the Code and had neglected to avail him- 
self of it. Such jurisdiction must be exercised with 
great caution, and the Court is not expected to 
ignore the provisions of the. law. of limitation by, 
appealing to s.151(134 Bhopal) of the Oode. 

“Two houses belonging to the judgment-debtor were 
sold in execution of a decree on January 17, 1438, and 
purchased by the decree-holder. The purchase price 
was paid on February 8, 1938. The gales were then 
confirmed on December 28, 1938, On May 15, 1938, 
however, the judgment-debtor filed an application 
for review of an order dated February 9, 1938, praying 
for the cancellation ofthe sales under O. XXI, rr. 86, 
90 and 92 of the Civil P. O., read together. The 


Court dismissed the application as affording no- 


ground for review. The High Oourt,in revision 
accepted the judgment-debtor’s petition only in part, 
and setting asidé the order confirming the sale 
directed the lower Court to treat the application 
dated May 15, 1938, as a petition under r. 90, O, XXI 
of the Code, The petition was however dismissed on 
November 1, 1939, as time-barred. The judgment- 
debtor took no further step against the dismissal 
order,’ but ingeneously enough presented another 
application on November 1, 1939, invoking Vourt's 
inherent’ powers under s. 134 (151 British India) of 
the Bhopal Civil P. O., for the purpose of avoiding 
the sales held and: completed on January 17, 1933. 
» This petition was registered as miscellaneous ap- 
plication on the execution side, and by an order 
dated February 6, 1940, dismissed mainly on the 
ground that the judgment-debtor had a clean remedy 
in law to take objection „under r, 90, O. KAI, within 
30 days, and could not invoke the inherent powers, 
No step was ‘taken even against this order. On the 
same day the executing Court passed another order on 
the order sheet of the Regular Execution File to the 


effect’ that application under s. 134 having -been . 


dismissed,’ the sales should be confirmed and certi- 
ficates issued according|te law. The judgment-debtor 
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preferred an appeal against this last order, an 
High Court ordered ‘the salesto ‘be set eae the 
ground of material irregularity in conducting them : 

Held, that so far as the Court executing the decres 
was concerned the adjudication contained in order 
of November 1, 1939; conclusively determined the 
question, and could possibly be made the subject of 
appeal. The order dated February 6, 1940, against 
which the first’ appeal was preferred, decided no 
point of any importance between the parties. It 
simply confirmed thef sales held nearly two years 
back on the ground that all objections against the 
sales had been dispcsed of préviously.’ The real 
question in controversy relating to the validity of the 
sales, found no place in the order as the same was 
finally decided on November J, 193¥, Therefore tha 
ordér was merely incideatal, and must have followed 
the ‘disposal of all applications challenging the sales 
under provisions of the Civil P. O. .Therefore the 
appeal was not competent. 

Heid, further thatthe judgment-debtor who had a 
remedy to apply to the Court executing the decree 
for, cancellation of the sales in dispute within 
30 days, was debarred from seeking relief under 
special powers of the Court after being unsuccessful 
on account of his own negligence. Therefore all 
proceedings relating to the validity or otherwise of 
the sales taken by him in the Court of first instance 
after November 1, 1939, when his application Was. 
finally dismissed, were wholly unjustified, and con- 
sequently his appeal, which was directed against a 
subsequent order, was nob competent. There was 
a right of appeal only against. the order dated 
November 1, 1939, which finally disposed of the 
objection tothe sales taken under r. 86 of O. XXI 
of the, Civil P. C., and against no other order on the 
same subject. All orders subsequently passed on the 
same subject whether . under cover of inherent 
jurisdiction or on a fresh application were ultra 
vires. BINDRABAN Das v. Nannay Bhopal. 174. 
—-—— 8, 48, Sze Limitation Act, 1908, es. 6, 7 
———— 8. 48 —Ezecution application didniiesd foe 

default—Subsequent application ts notin revival 

of former—When made more than three years. 

after previous one ts barred, R 

Where previous execution application is dismiss- 
ed for default of non-appearance of the decree-hol- 
der, subsequent execution application cannot be said 
to be in revival ofthe previous one is would. be 
barred by limitation when presented after three 
years after the date of the last application. Kunpo 
Mat v. DAULAT RAM-VIDYA Parkash Fres Lah, 379 


—— ss. 58, 134 Bhopal Act. See Givil Pr 
cedure Oode, 1908,3, 47 TA 

S. 60—Decree passed for debt of agriculturist 
debtor against hia non-agricuiturist legal 

. representative— Property inherited by him, if 
liable to attachment in execution. 

Where on the death of an agriculturist debtor a 
decree is passed against his legal representatives 
who are non-agriculturists, the property inheritéd’by 
them from the deceased is liable to attachment in 
execution of the decree. Suze SINGH v BALDEV 
Sineu a. Lah, 321. 
————s8. 64,73. Sze Insolvency 172 


: ——8, 65—Application by : auction-purchaser 

resisted by person claiming under judgment-debtor 
—Notice of auction-purchaser's right to possession— 
Auction-purchaser if entitled to mesne profits 
from date of sale, a 
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“Where thé auction-purchaser, has applied for 
pobsesbièn and is resisted by person claiming ‘under 
judginent-debtoy, the latter can be said to have had 
notice “of the claim of the, auction-purchaser ta 
Possession. It isnot necessary that a separate `noticé 
should he given that if he did not give up possession, 
he Would" be, liable for mesne profits. The auction- 
purchaser is thus entitled to mesne profits” from thé 
date of the’saleé, ABDUL GHANI vs LAL OHAND | 
kn EN ` Lah, 635 

nine §, 65—~Right of auction-purchaser to posses- 
~e ston; when accrues, ` `, ý : 
: The title.to the property after the ‘salé 18 made 
absolute vests in the suction-purcbaser from the 
data of the sale according tos.65, Oivil P, O. and 
it'is' wrong to say thatethe right to possession only 
accrues from the date of the sale certificate, ABDUL 
Grant v, Lau ORAND.. Lah. 635 


: based on 





—S,66—Claim to property not 
n possession subsequent to auction-purchase —Suit 
: held barred. : f 
: Where in ‘a suit the only case pleaded by the 
plaintiff ‘was that he derived’ his right to half of 
thè village. from the auction-purchase having been 
msde in part on behalf of his predecessor by the 
defendant and no case independent:of this purchase 
and: ‘basing title upon subsequent possession was 
traceable i f : 

- Held, that the suit was barred under s. 66, Oivil 





P, 0. Sm DAYAL v. KEsHo Prasap PCO 677 
mi 8. 73. . ; oo 
. Swe Civil Procedure Code, 1908, s. 115 749 


« Sez Civil Preeedure Code, 1908, O. XXT, ir. 18, 53 

3), 53 (1) (b) . a ae; 13 
= “—s.. 73—Application for rateable ‘distribution 
before assets are recetved— Application dismissed 
. for default before assets are distributed—Whether 
: disentitles them to claim share in agsets. 
|. The. crucial date for determining the right for 
rateable’ distribution under s. 73, is the date on 
whiéh the assets are received. On this date all the 
decree-holders whose applications are pending for 
execution inthe Court and whohad not received 
satisfaction become entitled to share the agsets rate- 
ably. Their right to share having accruéd to them, 
it cannot ‘be lost by:the mere‘fact that their applica- 
tion is dismissed in default -later on before -the' 
agsets-are actually distributed by theorder of the- 
Gourt.’ BULAKHIDAS V. MURLIDHAR Nag. 749- 
arp 8. 73—Rateable distribution—Decree-holder 
purchasing property in execution of his own decree 
“arid Setting off sale money agianst his debt— 
~Applicarions: for rateable distribution by other 
~ ereditors, before sale —Sale confirmed without 
-disposing of such applications—Remedy of other 
1 ceréditors ta: by separdte suit under 8. 73, 

JA decree-holder purchased land of the judgment- 
debtor in execution of his decree and hé made no 
deposit in connection withthe sale. He -set-off the 
sale; morey.against his debt. Prior to the sale, 
three upplications for ‘rateable distribution had 
been- ‘put in-by other creditors. The sale wag even-- 
tually. confirmed: ‘without: thé applications for rate-’ 





able distribution having been disposed of: 

+- Held, that any yemêdy ‘open to the other creditors 

for rateable. diatribution,, was by a ssparate suit 

ünder 8. 73, QivilP. 0.. BUKA Ras'Suag w. GAUHAR 

SHAH eae a e - Pesh. 158 

cre S..25-Pindings by Courg. held could not 
be registered before Commissioners. : 


Where on an express Issue being raised ‘the Judge 





1040 
Why eich Ne tot) toe 
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Was. ON Lote es x e . eo P a 
has given cogent’ reasons for his- finding thag the 
plaintiffs, have. produced all “the. accoun papers 
which had been .delivered'to them and their: co- 
sharers and the remaining papers are with defendant, 
the same question cannot be’ ablowed ‘to ‘be 
reagitated before the Commissioner appointed by 
the Court to determine accounts between the parties, 
BRISE CHANDRA NANDY ø. SupravaT UBANPRA |. 
ame j a4 Cal. 295 
8. 75—Suit by beneficiary for accounts 
` against trustee-Court, if can issue commission te 
as:ertain value of movables in possession of trustee, 

; In 8 suit for accounts by the beneficiary againat, 
the trustee s..75, Givil P. O., does not authorize 
the Court to issue a commission to ascertain the 
value of the movables in the possession of the 
trustee as the beneficiary is entitled to recover them 
back in specie under the provisions of 6.11; Specific 
Relief Act. The decree- ought to be a decree for 
delivery of the movables enforceable under O. XXI, 
T. 31, Oivil P. O., but in accordance with O.. XX, 
r.10 of that Code the decree has to state tlie amount 
of money to be paid by the defendant as an 
alternative if delivery.cannot be had. SRISH OHANDRA 
Nanpy.p, Supravap OHANDRA | _ (Cal. 295 
+8. 91. Sre-Civil Procedure Odde, 1908,0: I, 
T8 MA Rn Be 
——8. 91—Modes_ of 
restrictions of 8.91." `. i - 
v There ‘are clearly two modes -of escape from the 
special restrictions of s. -91 :-(1)by proof of spacial 
damage snd (2) ‘by proof of the invasion of the 
special Tights of a limited class which will give ‘an 
independent right of action, BIBAUTI Narayan SINGH 
v- Manprv AsBAM PRASAD "Pat. 46: 


—=—8,91, O. l, r, 8—Doctrine of special 
damage, nature of—Applicability of, in India.. , 
& The doctrine of special damage is basedon the 
principle of English common law that there can be; 
no priyate action for a public wrong, To ‚give a, 
right of suit the „wrong, must be in some way, 
special or peculiar to the person who sues, andit. 
is based on the sound rule that no man should be; 
harassed by a multiplicity of suits in respect cia’ 
single wrong. English Law has never departed, 
from that principle, aad it has been adopted ‚by 
the Courts in India ag a. matter of equity and good; 
conscience and must govern their procedure inthe. 
absence of any specific proyision of . law giving a, 
special right of suit in derogation of the general, 
principle. It is, however, a doctrine which has got, 
two very definite limitations, first, it applies only to- 
cases regarding public rights in the full sense., 
Secondly, an invasion of special rights will provide | 
a cause of action without spécial proof of damage, . 
for in such a case the law will presume damage. 
The doctrine of special damage, subject to, these, 
limitations, applies also in India, as it 1s.¢lear from. 
the wording of s. 9l, Oivil P.O. . de, cig” tel 
It is by reason of these limitations that” it has. 
been held. ‘not.to apply to cases of quwas?-public, 
Tights, such as village roads, and ‘where the plaint- 
iff sues ,eitherjfor himself as “a. member, of, the. 
limited class of persons having .special ‘rights in | 
common, oron.behalf of that limited class in aTe.’ 
presentative suit under O. J, r..8, Oivil P. O., for | 
infringement. of , those” rights.. Benyt’ Narayan . 
SINGH v. MaupsyAsgaM Prasan. .. Pati 46, 
< 8. 91,0. l, r.. 8--8. 91, confers new right, 
nof, suit—Qbstruction to village pathway, sf public, 
nutsance—Surt for removal of such obstruction— 





escape from :: < special 
eb ae RAOR SS rie oe 
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, Whether can be brought withaut proof of special 
*damage—8, 91, if overrules O. T, r. 8. 

Section 91 takes away no existing right. It does 
confer a new right, and in express terms, namely the 
right with the *consent of the Advocate-General to 
sue for the removal of a publi¢ nuisance without 
proof of spécial damage. That is a right which 
could notexist independently of that section. The 
definition: of ‘public nuisance’ in s, £68, I. P. O, 
which is made applicable tothe Oivil P. O., under 
s. 3 (44), General Clanses Actia wide enough to 
cover cases òf obstruction to village pathways, though 
they may not be public highways in the full sense. 
It is possible, therefore, to bring a special suit 
under 8,91 withthe consent of the Advocate-Gene- 
ral for obstruction of a village pathway, and in.the 
absence of any special damage. Itis, however, not 
necessary to resort to the provisions of s, 91 if there 
is any independent right of suit, for having regard 
to the provisions of cl. (2), 8.91 takes away no in- 
dependent right of suit which may exist, and it does 
not oyerrule the provisions of O. I, r.8 and take 
away any right of suit under O. I, r. 8 even when it 
is a case. of public nuisance, BIBHUTI NARAYAN 
BINGH v. MAHDEVY Asram PRASAD Pat. 46 


—— S, 92—Applicability —Suit by trustees on 
their own behalf and in discharge of their own 
functions as trustees ia outside scope of s. 92, 
Section 92, Civil P. ©. applies only where the 

suit brought is representative in its nature, that 

is to say; where the suit‘is‘brought by two or more 

‘persons as representing the general public in order 

to secure the ‘proper administration of a public 

truat. A suit brought by trustees on their own behalf 
and in the-digcharge of their own functions as 
trustees, not being a representative suit, is outside, 

‘the scope- of s, 92. Inpu Buusan SEN y, KIRON Osx ANDRA 

‘SEN Cal, 589 

s. 99, Sze Civil Procedure Oode, 190892 

3 





I. 
———-§, 100—Finding of fact on inadmissible 
evidence, “ 
. A finding of fact’ cannot be arrived at on in- 
‘admissible evidence and consequently ifa judgment 
of any High Court laid down that the evidence of 
a certain type and character was inadmissible the 
lower Court cannot ignore it merely on the ground 
that be was called upon to decide a question of fact 
‘only and for that no authority was necessary. NANHI 
v. BADLU Lah. -597 
~S, 100—Finding that house formed part of 
joint family property is one of fact. - 
__ A finding’ that the house was no part of the assets of 
‘the firm'but formed part of the joint family pro- 
‘perty is a clear finding of fact and cannot be disturbed 
‘on second appeal. Punnun Man v, BASHAMBAR DAYAL 
Lah; 648 


-8. 100—Lower Court admitting evidence 
whick ought not to have been admitted—High Court, 
if ean come to a conclusion which it thinks to be 
right. . : MA. 3 
In acase, in which evidence has been admitted 

-which ought not to have, been admitted and where, 

if that evidence had not been admitted, the decision 

-might have begn different, the High Oourt ought not 

.t0 allow itself to be prevented from coming to the 

conclusion which it thinks to.be the right one. JAINTI 

«PRASAD v,:Nanak OHAND . All, 604 

= sS. 100—Question of fact—Finding by lower 

i Appellate. Gourt . that plaintiff is not . nearest 

‘- geverstoner; is binding in second, appeal, . 
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y The lower Appellate Court’s finding on, the evi- 
dence before it, thatthe defendants are nearer re- 
versioners than the plaintiff is a finding of fact and 
is binding in second appeal, Brena Kurr v. RADHA 
Perasan Rat Pat..796 
- s. 100—True construction of receipt g 
question of law. rate | 

It is true that the question whêther or not the money 
was paid is a question of fact. Also, ina sense, it is 
a question of fact whether it was paid in satisfaction 
of the debt or not But the true construction of the 
receipt, upon which the whole matter dependg,, is not 
a question offact, butisa question of law. JAINTI 
Prasan v. Nanak ORAND ; All, 604 
———sS 100, 101—Second appeal—Findings of 

fact—Existence of Record of Rights not appreciated 
. and statutory presumption not given effect ‘to, 

by first appellate Judge—Questions of fact as well 
. as law are open to High Court and can be considered 
_ by the Board, 

The findings of fact of the first Appellate Judge, 
though not his conclusions as to their effect in law, 
would prima facie. be conclusive in view of as, 100 
and 101 of the Civil P.O. But where the existence of 
the Record of Rightshas not been appreciated by 
him, and he has given ng effect whatever to the 
statutory presumption the questions of factas well as 
of law are opento the High Oourt and must be con- 
sidered by the Board. S8ANKARBAO v. SAMBU |, 

PC 342 
———— 8, 105 (1). Sez Civil Procedure Code, 1908, 

‘O. IX, r. 13 241 
—§.106 {1)—Appeal to His Highness in 

Council — ‘Final order'—Suit on two mortgages 
` executed on different dates in respect of different 

properties—Trial Oourt ordering separate trials 

under O.II,r. 6 and returning plaint for splitting 
it up into two suits and presenting in proper 
- Court—High Court setting aside order and directing 
reinstatement of suit and trial of two causes of 
action as sub-suits—Order of High Court ` held 
neither decree nor final order and appeal held 
incompetent. $ 

Section 106/1 -(Bhopal), Civil P. O., virtually 
embodies all the provisions of ss. 109 and 110 of the 
. British Gode, and has been so framed as to exclude 
.all orders other than ‘final’ from the category of ap- 
_pealable orders. h À h 

The plaintiff filed a suit on the foot of two mort- 

gage deeds executed by the defendant on different 
dates in respectof different houses, The defendant 
objected to the suit on the ground of multifarious- 
ness. The District Judge, holding that the causes 
_of, action joined in the suit could not be coaveni- 
-ently tried together, ordered separate trials under 
r.6of0. II, Civil P. O, and returned the plaint 
. directing that the suit should be split up into two 
distinct suits and filedin the proper Court, 
The High Oourt in appeal set aside the order return- 
ing the plaint and directed the District Judge to 
reinstate the suit to its original number and try the 
two causes of action ag sub-suits, From this order 
the defendant applied for leave to appeal to. His 
Highness in Council : 

Held, that the order of the High Court was.neither 
.a decree nor a final order within the meaning of 
8. 106], Bhopal Civil PO, and no appeal was com- 
„petent. Nanoo MAL v. DEOOHAND Bhop. 28 
—$, 115. i 
zx U. P. Encumbered Estates Act, 1934, 5. 7 


| Sre U.P, Tenancy Act,1939, s. 976... 
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—8s.115,10—Order under 3. 10 staying suit 
—If open to révision. : 
“An order under s. 10, Oivil P. ©., staying a suit 
ambunts to a decision that the Oourt has under the 
existing circumstances no jurisdiction td. proceed 
with the trial ofthe suit and it is if wrongly passed, 
a refusal to exercise jurisdiction vested in the Court 
and is open tò revision under ‘s,“115, Oivil P. O. 
Ratsuppin v. Bastı Sugar Min LtD., Basti 
i i : Oudh108 


—8S, 115, 73-—Remedy open by way of 
* appeal under 4. 73,(2)—No interference in revision. 
: Where the applicant has a remedy of a suit given 
to him by s, 73, cl. (2), Civil P.O.,no intérference 
in revision is called for, unless it is showa that 
it is ‘a case of auch a Violation of jurisdiction that 
interference is called for, BULAKHIDAS v. MURLIDHAR 
' | Nag. 749 
——— s. 115, Sch, |, Para, 13—Order awarding 
arbitrator's fees under Para. 13, Sch. II is ‘case 
- decided’ and revision against order is competent. 
. An order awarding: fees to the arbitrator under 
Para. 13, Sch.‘ IL is, a ‘ease decided’ within 
meaning of s. 115, Oivil P, O., and revision against 
the order is maintainable, Taxuitram TULSIDAS v. 





KISHINOBAND OHANGOMAL Sind 880 
=———s$,. ; ‘ 
Ser Arbitration Act, 1899, s, 19 576 
Ses Civil Procedure Gode, 1908, s. 47 174 





- —-§. 152—Method of assessment of costs wrong 
: ==Decree cannot te amended under s. 152 — Costa 
_ wrongly awarded—Laches of party, effect. 

Howmuchever the language of s. 159, Civil P. O., be 
etrained, it cannot be heldthat the award of costs to 
which the party successful may be entitled is either- 
an arithmetical mistake or an accidental slip or omis- 
sion, Hence, even if the method of’ assessment of 
gots ae wrong, decree cannot be amended under 
8.182... 4 ; 

Even if costs were wrongly awarded, the laches of 
the.party disentitles him to the amendment of the 
decree under s. 152, Civil P. O., at such a late stage as 
revision, Puran Mau v, ParmusuatDss Lah. 593 


iuo, 1, r.3,5 99—Morigage by Aand B in 
-48 avour of O--O selling mortgagee rights to D—Suit 
-by D on mortgage impleading A, Band O —Alier- 
2. mative claim against O—Suit dismissed against A 
| and B'as premature but decreed against O—Suit 
‘? keld, not premature against O—S. 99 held protected 
‘ ‘trial Court's decision even if there was misjoinder 
` of parties or causes of action. 
i Amortgage was executed by defendant No. 1 and 
defendant’ No. 2 in favour of the defendant No. 3. 
“The defendant No. 3 sold his mortgagee rights under 
thia-deed to the plaintiff and accordingly the vendee 
filed a suitton the mortgage, impleading on the one 
hand the original mortgagors and on the other his 
‘own vendor the original mortgagee. The defendants 
Nos. 1 and 2 pleaded that the suit against them was 
tigne-barred, while the defendant No. 3 pleaded that 
the suit so far as it related to him was premature and 
-badfor multifariousness, The Oourt held that the suit 
was time-barred against the original mortgagors and 
“dismissed the suit against them, As aguinst the 
original mortgagee the plaintifi’s vendor, it held that 
-the suit was neither premature nor defective on the 
ground of multifaridusness, and accordingly decreed’ 
the suit against him: i ; 

. Held, that the suit which claimed a relief ia the 
alternative could not reasonably be held to be pre- 
mature. Inthe suitagainst defendants Nos..i and 2 






INDIAN OASsEs 


"Givi Procedure Code—contd. ` 


"1940. 
a 


and defendant No. 3 both, common questions & law 
and fact did arise and therefore prima facie, tie 
suit was not barred by the provisions of O.I,r. 3. 
The joinder of the defendant No, 3 along with the 
defendants Nos. 1 and 2 could not possi¥ly have affected 
the merits of the case, and in these circumstances 
even if there had been any misjoinder of parties or 
causes of action s, 99 applied and the judgment of 
the trial Court was protested. Kuat Kata NAND v, 
SURAJPAL SINGH f Oudh 334 
—— 0.1, r. 8. See Civil Procedure Code, 1908, 

s. 91 46 
—-~-—O, |, r. 8—~Appointment of some defendants 

to represent the restSome of the represented 
defendants dying—Legal representative not brought 
on record—Suit, if abates—Some of representing 
defendants dying—Duty of remaining representing 
defendants. : ; 

Where some of the defendants had been appoint- 
ed to represent the rest of the defendants under O.T, 
r. 8, Oivil P. O., the death of any of the persons pendente 
lite who were represented by these men is immaterial 
and there is no necessity to implead their legal re- 
presentatives. The suit does not abate. 

Where the defendants who died pendente lite were 
out of the-representative defendants appointed under 
0. I, 1. 8, the remaining representative defend- 
ants should apply to the Oourt fordirection as to 
whether they should conduct the case on behalf `of 
all the defendants as before or whethér any person 
should be added. Mzutaz p, AHMAD Kuan 

` Lah, 112 


—~—~—0. |, r. 8—Object, explained. : 
Order I, r. 8, isnot intended to allow indivi- 
duals to sue on behalf of the general“public, but to: 
enable some of a class, having spécial interests, to 
represent the rest of the class. . It is merely an en 
abling provision, It no provides new right of 
suit, but merely aright of representation where a 
right of suit already exists, and that right of suit 
is provided by the invasion of the special rights of 
the limited class represented. BIBHUTI NARAYAN 
Binaw v. Maupevy ASRAM PRASAD ` Pat. 46 
——— 0.1, r, 8—Village pathway, encroachment’ 
upon—Non-resident landlord of village, if can sue 
for declaration and injunction on behalf of 

villagers under O. I, 7.8, . 

Where there are any special rights in the village 
pathways existing in the villagers, as distinct 
from the public generally, the landlord. of the 
village may well be siid to share this special in- 
terest,even tbough he be not a resident of the 
‘village, for as owner of the village he will share 
the villagers’ interests in the public lands of the. 
village. Hence, the landlord can sue for declaration. 
„and injunction on behalf of the villagers under 
0. I, 1. 8 when there is an encroachment on those 
pathways, BIBHUTI NARAYAN SINGH Vv, MAHDEV ASRAB 
PRASAD Pat. 4€ 
——— 0, |, r. 8, s. 91—Suit for removal of 

obstruction to village pathway— Provisions of 8.. 91 

not utilized nor special damage prored—What 

plaintiff must prove. 

In the case of suits such as those relating to ob- 
structions to village ways, ifthe plaintiff does not 
utilize the special provisions of s. 91, or prove spe- 
cial damages, but purports to sue under O. I, r. 8, 
he must plead and show (1) that he sues not on be- 
half of the public generally, bat on behalf of a 
‘limited and clearly defined class with waich he has 
a common interest anda common right of suit; .(2} 
he must-plead and show that the pathway in questior 
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is notea public highway in the full sense, in which 

l members of the public who happen to go to the 
place have equal interest; he must show thatit isa 
way or path of the quasi-public type in which the 
class he represents has got special rights as distinct 
from thoze of the public generally. BIBHUTI NARAYAN 
SINGH v MAHDEO ASRAM PRASAD Pat. 46 
-O.1, r. 9—Death .of sister pendente lite 
. before auit—Court cannot refuse decree to plaintiff 





under 0. I, r. 9~Limitation Act (IX of 1908), s. 22, . 


if applies to such case. 

The provisions contained in O.I, r 9, Civil P. 
O, are clear enough and make itincumbent on the 
Oourt to deal with the matter in controversy so far 
as regards the rights and interests of the parties 
actually before it. It may bethat a Court would, 
in' certain exceptional cases, refrain from passing a 
decree in favour of a plaintiff when it finds that all 
the parties interested inthe subject-matter of the 
suit have not been impleaded but this rule cau have 
no’ possible application Where the plaintiff alone 
brings a suit in spite of the right to sueon the 
mortgage having devolved on her jointly with her 
sister and on account of the death of her sister dur- 
ing the pendency of the suit the plaintiff is the only 
person, when the case istaken up for trial, who is 
entitled to recover the entire mortgage amount. 


In a case like this s. 22, Lim. Act, has no ap- 


plication atall. No new plaintiff or defendant is 
being substituted oradded in this case. Nor can 
the plaintiff be said to be claiming her title through 
her sister but must be held to be doing so through 
her deceased father. The plaintiff's share in the 
mortgagę.is simply augmented on account of her 
sister's death and the plaintiff's title to the whole 
of the mortgage amount, even if incomplete when 
the suit was instituted by her is completed by the 
ruleof* survivorship. FORNAMMAL p, THANGAVELU 
MUDALIAR Mad. 657 
-——0O. Íl, r. 9-—Suit against firm— Outgoing 
partners not impleaded—Suit, if bad for non- 

joinder, 

` The liability of all the partners in the firm is joint 
and several and if some of the partners go out and 
if the plaintiff doesnot seek any relief against them 
his case is not weakened as against the other de- 
fendants who have been sued. Suit against the re- 
maining partners, therefore, cannot fail because of 
non-joinder of the parties, Firm Mansa RAM & Sons 
v, Hira Lat SANON All, 356 
a O. li, r. 6—0. II, r. 6 ts enabling rule— 

That Court did not avail of it is no ground for 

interference in second appeal. i 

Order II, r. 6, Civil P. O., is an enabling rule and 
the fact that a Cout has not chosen to avail of itis 
‘not, a ground for interference in second appeal, Kuat 
Kuata NAND vy, SURAJPAL SINGH . Oudh 334 
nn OO, iH, r, 4—‘Pleader,’ if includes Advocate 
` on Original Side of High Court. 

The definition of ‘Pleader’ in the Civil P, O., is 
clearly wide enough to include an Advocateenrolled 
‘onthe Original Side of the Bombay High Oourt. 
-AMBEDAS KasHIBHAI AMIN v, VADILAL CHHAGANLAL 
' QKOKSEY ` Bom. 95 
; 9. VI, r. 5—Court ordering party to give 
further particulars on terma—Party failing—Court 

again ordering on term that on failure action shall 

stand dismissed—Order held proper — His order, 
when can be interfered with, 
,. Where a plaintiff is ordered to give particulars but 
fails to give them before the fixed date, and the 





_ Court again orders him to furnish them one of the.’ 
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terms of the order may be that theaction sball -be - 
dismissed unless the particulars are delivered within 
& certain time. ` 
Where the trial Judge makes an order of this kind 
and makesit fairly giving every kind of chance—for 
snap judgments or judgments in default where no 
fair chance has been given, cannot be encouraged—an : 
Appellate Court, if indeed it has any power at all to 
interfere with such a discretion so judicially exercised, - 
should be exceedingly slow to do so. Where it is not 
a case where one has some unfortunate, illiterate and, 
ignorant peasant or backward tribesman or some 
female without anybody to advise her, but a case’ 
where one has a money-lender, that is to say & 
businessman, who is well-versed in litigation, : he 
ought to be able to give such Particulars of his claim: 
as make it capable of comprehension without fishing: 
about in his opponent's evidence. So if the trial 
Court in its discretion fairly decides that sufficient 
warnings have been given the Appellate Court should’ 
not interfere. It is not, broadly speaking, desirable, 
that cases should be lost in this way. Is ia not desir- 
able that Judges should be stringent where it comes’ 
to dealing with litigants who may have gone wrong’ 
because they were unaware of the ways of Courts or’ 
of the world or were ignorant or ill-advised. Itis' 
not advisable onthe other hand to allow litigants 
to take up a contumacious attitude, holding their facts 
back until they have had an opportunity, of fishing. 
about in their opponent's evidence, Firm BAXIRAM 
RUDMAL Vv. GOKULDAS KISANLAL MAHAJAN Nag 719 
O. VN, r. 11—0. VII, r. 11, if applies to. 


appeal, 

Order VII, r, 11 applies inthe case of a memo- 
randum of appeal. GAJADHAR Baaaar v, Mott OBAND 
BsagaT . Pat.67T 
———— 0. Vil, r. 11—Order rejecting. appéal on 
ground of deficient court-fees—Appellant not given 

time to make good deficiency—Order, if appealablei 

Quewre.—Whether aa order rejecting a memoran- 
dum of appeal onthe ground that it was insuffici- 
ently stamped, passed without giving appellant any 
time at all to make up the deficiency is a decres 
and is, therefore, appealable, GAJADHAR BHAGAT -v, 
Motz Ouand BHAGAT Pat. 671 
—O. Vil, r. 11, s$. 149—Plaint filed with 

deficient court-fee—Court's power to grant time to 

make good deficiency—Discretion of Court under 

8, 149—O. VII, r. 11, ifenforces upon Court 

iving of time. 

The A eae ig the Oivil P. O., which really 
enables a Court to grant time making good a defi- 
ciency in court-fee stamp onthe plaint isnot r, 11 
of O, VIL but s. 149. This section gives the Court 
a discretion -either to grant time or to refuse to 
grant time according to the circumstances of the 
case. Where the Court thinks that the failure . is 
bona fide and not due to negligence on the part of 
the plaintiff, it will doubtless make an order under 
s. 149 granting time; where, however, the applica- 





“tion to the Court to grant time shows eno reason 


for the grant of time but merely states that” th 
applicant has not got the amount of court-fees 
necessary without cflering any explanation, the Court 
would naturally refuse to make an order granting 
time. Order VII, r. 11 does not enforce upone Court 
the giving of time to make good a deficiency in 
court-fee stamp. The Court has a discretion under 
s. 149 which it may or may not exercise, subject.to 
the proviso that j on eRe the quein ia a 
judici ner, SHIVA UBARAN Lat o, AL 
judicial man Gudh 197 
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~ =O, VIL r 18—Defendant producing account 
books when other evidence in case was produced— 

No protest by plaintiff nor opportunity asked for 

production of further evidence to rebut eridence of 

account books- Plaintiff held not prejudiced. 

The defendant's account books were produced 
only on the date when the other evidence in the case 
was produced. The plaintiff did not protest at the 
time against the production of the account books 
and he made no application to produce any further 
evidence to rebut the evidence of the account books, 
although he did ask for an opportunity to produce 
further evidence to rebut some other evidence which 
had been produced by the defendant: 

Held, that inthe circumstances, the plaintiff was 
not prejudiced by the Production of these account 
books ut a stage of the proceedings. Ramanus Das v. 
RAM SAMUKH Das All, 398 


O. Vill, r. 5—Dental by necessary implication. 

There is no denial by necessary implication of 
the statements in the plaint when the language 
which can be locked to to find that denial is a 
statement which is in itself so inconsistent as not 
to be capable of admitting or denying anything. In re 
8, K. Mirra Rang. 320 


—O. VIII, r. 6. Ser Agra Tenancy Act, 1926, 
Sch, II 398 
—O. Vill, r. 6—Same character. 

The characters of debtor and creditor are the 
same whether the creditor became so in his capa- 
city of servant or agent in one case and in an inde- 
pendent capacity in the other, GIRDHARI LAL V. 
SURAJMAL ÜBAUTHMAL AGARWAL Nag. 651 


O. Xi, r. 12—Order for discovery, 
defendant, when can be made. 

It ig true that ina suitable.case a defendant may 
object tothe production of a document on the ground 
that it, relates solely to his title, but if, on the other 
hand, that document may have some bearing in support 
of the plaintiff's title, such objection cannot be valid- 
ly raised, Ifan order for discovery is made under 
O. XI, r..1?, Oivil P. O, all the documents relating 
to the cases should be embodied in the affidavit of 
documents by the person against whom the order for 
discovery is made, Ifthe defendant considers that he 
is entitled to protection in respect of the production 
of any particular documments which may be entered 
in the affidavit under O X1,r.13 of the Code, he 
will be at liberty toraise such objection at the pro» 
per stage of the proceedings if aiid when he is order- 
ed to produce such documents under O. XI, r.14 or 
to give inspection of them under O. XI, r, 18. 
Gopinpa Mouun Roy v, MAGNERAM Banaue & Co. 

u : Cal, 5807 











against 


-—=——— 0. IX, r. 13, O. XVH, r. 2, Expl. (All), 
‘8,105 (1)—Applicaiion by defendant's Pleader 
_ for adjournment rejected and ex parte decree 
, passed—Defendant, if can apply under O. IX, 

„T 13— Has remedy. 

Where a Pleader engaged by the defendant to make 
an application for adjcurnment, presents such ap- 
plication to the Oourt, the defendant mustbe deemed 
to be represented within the meaning of O. XVII, 
r. 2, Expl, (All), Oivil P, O. Hence it is not open 

| to the defendant, after the application is rejected 
and suit decreed ex parte, to apply under O. IX, r.13 
for setting aside the ex parte decree, The only 
` remedy of the defendant is, therefore, by way of 
: appeal, fiom the decree under s. 105, Oivil P. O, 


“which entitles him in a Court of Appeal to refer to’ 
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the orders refusing to give an adjournment “hen 
those orders affect the decision of the case and pre? 
vent him from filing his written statement and from 
producing evidence. JHaNDco MAL & Sons v, KEALSA 
SINGH Sasi ° All, 241 
O. Xl, r. 12—R. 12, scope of—Right to 

obtain discovery is very uide. ee 
Rule 12, O., XI, Oivil P. O., is considerably wider 
than O XIII, r. 1. The right to obtain dis- 
covery of anadversary's documents is avery wide 
one and isnot limited merely to those documents 
which may be held to be admissible in evidence 
when the suit ie ultimately tried. Goxinps Moun 
Roy v. MAGNERAM Banaur & Co. Cal. 507 


O. XI, r. 12, 8, 30— Decision depending upon 
documentary evidence —No application by party 
under O. XI, r. 12—Judge should himself make 
order to that effect under 8. 30. 

Where it is obvious not only to the parties con- 
cerned but also to the presiding Judge that the de- 
cision of the matter would depend to a very large 
extent upon documentary evidence the case is essen-. 
tially one in which recourse should be taken to the 
provisions of O XI, Oivil P. O., and inthe absence 
of any application to this effect by either of the 
parties, the Judge should himself record the re- 
quisite orders for this purpose under s. 30, Oivil P. 
Q., as enjoined by Para. 153 of the Calcutta High 
Court’s Civil Rules and Orders, Chap, VIII. Gcainpa 
Moaun Roy v, MaGneram Banaur & Oo, Cal. 507 


—O. XVII, r. 2, Expl. (AID. Sze Oivil Pro- 
cedure Code, 1968, O. IX, r. 13 241 
O XX, r.16—Suit for accounts— Preliminary 
decree, if essential. ye, A 

Though the general rule is that in suits for an 
account, a preliminary decree directing accounts 
to be taken should be passed before passing k final 
decree, yet in cases where the facts are such either. 
by admission or proof, as to afford a ready deci- 
sion, so that the taking of accounts will be un- 
necessarily lengthening the proceedings, without any 
benefit to the parties, a final decree may be passed, 
without any preliminary decree. HUKUM CHAND v. 
MoHAMMADII Nag. 675 
————-O0, XX, r, 18 —Appeal — Necessary ‘party 

nct impleaded in partition suit—Procedure to be 

followed by Appellate Court. 

Where the Appellate Oourtin a partition suit, is of 
opinicn that a certain person isa necessary party, 
and oughtto have been impleaded under O, XX, 
r. 18 the proper procedure is toremand thecase to 
the Oourt of first instance with a direction that the 
Court should implead that person and then proceed to 
dispose of the case. Nook MOHAMMAD v, ZAINUL 
ABDIN All, 384 
——-—O, XX, r. 18—Partition suit—Decree in, 

essentials—Duty of Court to ascertain that all 

interested pariics are impleaded —There must be 
judicial declaration and not ex parte. 

Ine partition suit the Court has, under O, XX, 
r. 18, Civil P. O., first to ascertain judicially who all 
the persons are whoare interested in the land'to be 
partitioned and then in its decree it has to declare 
who they are and also whattheir rights are. It goés 
tu the whole root of the matter that at the outset the 
entire interests in the property should be ascertained 
and fixed. The rights of the parties cannot be 
judicially determined in the absence of the persons 
interested to contest them. When O. XX, r, 18 lays 
upon the Court the duty of declaring what the rights 
of the parties interested in the property are, it ‘means 











e 
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fiat there shall be a judicial declaration and not a 
mere œx parte declaration in the absence of the 
Parties. @ Noor MOHAMMAD v. ZAINUL ABDIN All. 384 


aad —0. XXI, r. 2—After judgment-debtors’ 
objection thas execution application ig time-barred, 
uncertified payment cannot be certified— Such 
payment does not save limitation. 

An uncertified payment relied upon by the decree- 
holder to save limitation for application for execution 
cannot be certified after an objection thatthe ap- 
plication is out of time had been taken by the judg- 
ment-debtor when he appears to contest the applica- 
tion for execution, payment not being certified as 
required by law cannot be regarded by the Courts as 
saving limitation. Hopant NAIK y. BALARAM DHAL, 

, Pat, 760 
~O, XXI, r. 2—Application by judgment- 
debtor for recording satisfaction— Procedure. 

The normal procedure for the judgment-debtor to 
apply for recording satisfaction is only upon default 
being made by the decree-holder under para (D, 
T. 2,O, XXI, Oivil P. O. JAINTI Prasap v. NANAK 
OnAND All, 604 


O. XXI, r, 2—Decree transferred for 

execution to another Court —Judgment-debtor, af 
can apply to transferee Court for certification of 
satisfaction—Jurisdiction of such Court to record 
satisfaction. 

When a decree has been transferred for execution 
and execution has been taken out in the transferee 
Court, the judgment-debtor may make an applica- 
tion to that Court for the certification ofa satis- 
faction of the decree and such transferee Court has 
jurisdiction to record such satisfaction. JAGADISH 
Mısra v. Saw Ev Hoxe : Rang. 680 
~ —- O. XXI, Yi 2—Ezxeentory adjustment, if 

can be recognized, 

Quere.—It is very doubtful whether under O. XXI, 
T. 2, the Court can recognizean adjustment which 
is executory in its nature as if it were complete. A 
AHAMED IBRAHIM ROWTHER v, ALLAPICHAI RowTaEg 

Mad. 715 
—-——0O. XXI, r, 2—Payment — Certification by 
decree-holder—Limitation for. 

The payment, if it had been made, can be certified 
by the creditor decree-holder at any time during his 
life-time, there being no bar of time in the case of a 
decree-holder. SURENDRA Nara Basu v. RADHARANT 
Dear Oal. 723 


———-~O XXi, r. 2— Receipt of decretal amount by 
attaching decree-holder out of Court amicably, is 
mode of executing decree, ` 

: The receipt by the attaching decree-holder of the 

decretal amount out of Court amicably is only a 

mode of executing the deeree. RADHAKISSEN OHAMRIA 

v. Durga PRosAD ÕSAMRIA _ `~ PO87 


O. XXI, rr. 2,18—Adjustment out of Court, 
` if can be made by setting off one decree against 
another—Such adjustment not coming within r. 18 

—Recording of satisfaction, if barred. 

No doubt there is no express provision in the 
Oode authorizing the Oourt itself to set-off one 
decree against another‘unless both the decrees are 
before the Court, There is however provision in the 
Oode for recording satisfaction by way of adjust- 
ment out of Court and an adjustment out of Court 
may be by means of the setting off of one decree 
against another ifthere ia no legal objection to this 
course. The fact that this adjustment does not 
come within the provisions of O. XXI, r, 18 would 
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not of itself bar the recording of satisfaction. A 
AHAMED IBRAHIM ROWTHER v, ALLAPICHAI RowTHER 
Mad. 715 
——~~0. XXI, rr 11 (2) (j), 13 —Property already 
attached~Application for its sale not describing it 
but mentioning ite attachment —If suficient 
compliance with r, 11 (2) (j\—Whether in accordance 
with law within meaning of Art, 18? (5), Limitation 

Act (IX of 1908)—R. 13, if applies to such case, 

If the property is already attached or the attach- 
ment is unnecessary for any reason, then prima facie 
the Court is presumed to know what property is to be 
gold. Hence a mere reference in the darkhast appli- 
cation that the property sought to be soldis attached 
already is a sufficient specification of that property, 
and if merely its salo is asked for in execution of the 
decree, the requirements of O. XXI, r, 11, sub-r. (2), 
el. (j', Oivil P. O, are sufficiently complied 
with. Such a darkhast is in accordance with the 
law within the meaning of Art, 182 (8), Limi. Act. 
So such a caseO, XXI, r 13 doesnot apply. BALIRAM 
Narayan NAIK v. Saxearas RAMJI Guzan Bom. 21 
———— 0. XXI, r.18. Sze Oivil Procedure Gode, 

1908, O. XXI, r. 2 . 715 


————-0. XXI, r. 18---Hxeeuting Court, if can make 
provisional record of satisfaction of decree. 

An executing Court has no power under the Code 
to makoa provisional record of satisfaction of a 
decreas. Hither a decree is satisfied or it is not and 
there is no power foran executing Court to record 
satisfaction on the hasis of a mere promise which is 
not treated as a sufficient discharge. In recording 
satisfaction the executing Gourt cannot undertake 
the responsibility of seeing to the future performanca 
of provisions in the agreement upon which the 
satisfaction is based. The Oode contemplates only 
an unconditional record of satisfaction. A. AHAMED 
IBRAHIM ROWTHER v, Autapicaat Rowtase Mad. 715 


———— 0. XX! rr, 18, 53 (3) (1) (bi, 8. 73—Cross 
money decrees—Set-off under r. 18—Smaller - decree 
attached by third party after passing of larger 
decree—Right to set-off, tf defeated—S. 73, whe- 
ther affects such right. 

The moment that cross decrees such as are men- 
tioned in r. 18, O, XXI, Civil P. O., are in existence 
the decree-holders become entitled to the right of 
set-off. It is true that effect cannot be given to 
the set-off until applisations are made tothe Court 
for the execution of the two decreas. The right 
nevertheless is there, and this right of the holder of 
one decree cannot be defeated by an attachment in 
favour of a third party of the other decree made 
after the right of set-off has arisen. Whatever may 
be the true position inlaw ofan attaching credi- 
tor, it is plain that he can have no higher rights 
in respect ofan attached decree than were possessad 
by his judgment-debtor, If at the time of the at. 
tachment of a decree the decrae-holder is liable 
to have his debt extinguished by being sat-off 
against a cross decree against him, the attaching 
creditor is subjected in respect of the decrees te she 
same liability. The contention that this is not so 
is founded upon a misapprehension of the true effect 
of s. 73 of the Oode. Therightof having the assets 
of a judgment-debtor rateably distributed amongst 
the exeouting creditors therein mentioned is confined 
to assets held by the Gourt, Where one of the 
judgment-debtor’s assets is a decree for the payment 
to him of a sum of money which is liable to be ex- 
tinguished by being set-off against a cross decree 
against him, no assets representing that decree will 
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ever come into the ‘possession of the Court if the 
right’ of set-off be exercised. M. L, M. MAHALINGAM 
CHRTTIAR v. RAMANATHAN OBETTIAR P. C. 183 

— O. XXI, rr. 43 54—Usufructuary mortgage 

—Mortgagee's rights in, is immovable property. 

‘A mortgagee's rights iti a usufructuary mortgage 
is an immovable property. Ram Din Sinau v SARJU 
Prasad ; “ay i All. 163 
———-- 0. XXI, r. 48, 8.151—One of decree-holders 

-~ obtaining prohibitory order attaching half of 

‘ judgment-debtor’s salary —No application by other 

‘decree-holders for rateable distribution— Court 
-has no jurisdiction to cancel prohibitory order 

‘=—Decree-holder is entitle 1 to re:eive whole amount 
attached. 

: The inherent powers pf the Court cannot be used for 
the purpose. of overriding the rights of one party for 
the. benefit of another. i 
‘One of the decree-holders obtained a prohibitory 
order, under r. 48, O. XXI and attached a moiety of 
the salary of the judgment-debtor.~ The other dec- 
reé-holders did not apply for rateable distribution. 
Subsequently upon an application by the judgment- 
débtor the Court cancelled the prohibitory order and 
ordered distribution of the amount attached, pro rata 
amongst all the decree-holders : 

Held, that the Court had no jurisdiction to cancel 
the prohibitory order. The decree-holder who had 
obtained the prohibitory order was lawfully entitled 
to receive the whole amount deducted from the judg- 
ment-debtor's salary under the prohibitory order 
iesued ab his instance. Eoromon Nanomu v. AHR. 
MoCaxw Rang. 318 S B 
o————- O. KAI, rr. 53 and 2. Sze Bengal Public 
* Demands Recovery Act, 1913, 5. 19 F 87 
————_ 0. XXI, r. 53 (1) (bj—Request made under 
, 7 53 (1) (b) for atay of execution of attached 
, decree—Object of—Ejfect of — If prevents other 

cee creditors from asking for execution of 

: decrees, i 
: A request made under r. 53 (1) (b), O. XXI, Oivil 
P. O., for stay of execution of the attached decree is 
a mere request. The rale does not purport to pro- 
hibit the Gourt to which it is addressed from exe- 
cuting the decree unless'the conditions contained in 
the request are fulfilled. The object of the request is 
to ensure that the holder of the decree does not 
himself proceed to execution without the leave of 
the Court making the attachment. It is not intend. 
ed to prevent other attaching creditors from asking 
for execution of the decree, M. L. M. MAHALINGAM 
QaxRTtiak v. RAMANATHAN OBRITIAR P.C.13 





+ whether can make adjuatment of attached decree 
-and recordof satisfaction by reason of that ad- 
? ayes EAE : 
: Tha mere use o e word representative in 
1.53 (3),O, XXI, cannot be taken as justifying the 
conclusion that the attaching decree-holder js the 
representative of the holder of the attached decree 
for all purpcses, The holder of the attaching decree 
is the representative of the holder of the attached 
decree only for the purpose contemplated by that 
sub-rule, namely the purpose of execution, The 
attaching decree-holder therefore cannot exercise 
the power gonferred under O. XXI,r.2 upon the 
decreesholder himself of certifying an adjustment 
made out of Court asa satisfaction of the decree, 
A. AHAMAD IBRAHIM ROWTHER v. ALLAPIOASI RowTHER 
; z : Mad. 715 
y O XXI, r. 53 (3)—Judgment-creditor who 
1: has „attached decree, if can apply for execution 
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of decree without concurrence or consent of other à 

attaching creditors. z e ni 

A judgment-creditor who has succeeded ift attach? 
ing a decree can apply to the Court.for execution 
of the decree without obtaining the concurrence or 
consent of other attaching creditors. *Rule 53 (3) of 
O. XXI provides in terms that an attaching credi- 
tor shall be deemed to be the reprasentative of the 
holder of the attached decree and to be entitled to- 
execute ‘he attached decree in any manner lawful 
for the holder thereof. The fact that there may be, 
other attachiag creditors in the same position is 
immaterial. Any money recovered by the execution 
creditor will be held bythe Court and be subject 
to the provisions of s, 78 of the Code. Any payments 
made out of Court to the attaching creditor as re- 
presentative of the holder of the attached decree 
would be avoided as against the other attaching 
creditors by s. 64 ofthe Code. The other attaching 
creditors are, therefore, adequately protected, and, 
their concurrence in or consent to the execution -is 
unnecessiry. M. L, M, MAHALINGAM OHBATIAR 9,, 
RAMANATHAN CHETTIAR P. C. 13, 


- O. XXI, r. 57—Property attached before 
judgment—Applicatian for its sale disposed of 
on judgment-debtor agrestng to satisfy decree by 
instalments and,to continue attachment — If can 
subsequently plead that atlachment ceased after 
disposal of sale application. : 
Where property has been attache i before judgment 

and an application made for its sale is disposed of 

on the judgment-debtor undertaking to pay the 
decretal amount by instalments and allowing attach- 
ment to continue, it is not open tothe judgment-. 
debtor to say subsequently that the attachment- 
ceased after the application for sale was disposed of, 
BALIRAM NARAYAN NAIK Vv. SAKHARAM RAMJI GUJAR 


; Bom. 21 
——— O. XXI, r. 63, Sez Transfer of Property 
Act, 1832, s. 53 337. 


———— 0. XXI, r. 63—Dacument duly executed and 
registered impugned by plaintiff —Onus liea 
heavily upon plaintiff. KA KANG 
In a suit under O. XXI, r. 63, Civil P. O., when 

the plaintiff impugns a document duly executed add 

registered and under which mutation has been’ 
effected, as asham, the burden lies heavily on him 

to prove that itis so. i 
Intention to defraud is not, by itself material. 

Mere inadequacy of consideration is by itself imma- 

terial, PARB.,U Nata PRASAD v. SARJU PRASAD 

é All. 337 

O XXI, rr. 63, 58—Objection under r, 58 
dismiseed on ground that sale-deed in favour of 
objector was not bona fide—Suit by objector under’ 
r. 63—Onus to prove that sale was bona, fide 
and for consideration—Recital in deed as tocon- 
sideration—Evidentiary value of. -r 
Where an objection under O. XXI, r. 58, to at- 

tachment. of property is dismissed on the. ground 

that the sale-deed in favour of the objector on’which 
he relied was not bona fide or for consideration and 
the objector. brings a suit underjO{—XXI, r. 63, it 
would be for him to show thatthe sale in his favour 
was a genuine transaction and that he had pur- 
chased the property for a valuable consideration. 

This is a fact specially within the plaintiff's know- 

ledge and the burden of proving that fact must obs 

viously lie on him: The recital as tothe passing of 
consideration in the sale-deed cannot be of any evi- 
dentiary. value by itself as against a person wha, 
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Shas not’ a ‘party to tha deed. Muna Ravanna, 


Mowe? Musamman Kassim SAHIB v, Ana, Runa Srna,” 


SUBRAM@NIAN CHETTIAR Mad, 740 
: O: XXI, r. 66 (2) (@)--Misdescription of 
‘property to be sold—Effect. | 
‘The du'y ofdrawing up the proclamation is the 

duty of the Court. Therefore, itis no answer to 

the objections as to the misdescription of the prop- 
erty to say that the dezree-holder is free from blame 
or has-acted bona fide. The misdescriptions are 
eléarly irregularities which would be very likely to 
affect the prices realized. They come within 
O. XXI, r 66 (2) (e) being matters which the Court 
should bring to the notice of possible purchasers in 
order to enable them to judge the probable value of 
the property. RUKMANI AMMAL v, SUBRAMANIA SAsTRIGAL 
. . Mad. 19 
: O. XXI, r. 98, applicability to insolvency 
“proceedings.” : 
`O. XXT, r. 98, Civil P. O; is a special rule limited 
to the case ofa decree-holder trying -to obtain pos- 
session under his decree. The Prov, Inscl. Act bas 
its own rules in this behalf and so a rule of the 
Civil P. C., pertaining to another matter cannot te 








applied’ by analogy under the general provision of 


a. 5 of the Prov. Insol. Act. . : 

A discretion is left to the Insolvency Court and 
Insolvency .Ccvurta ought ordinarily to lean against 
enquiry , into disputed titles unless the matter is 
simple, In disputes of the kind which cannot be 
trisd summarily by affidavit under s. 56 (3}, 
if the Insolvency Court decides to take upon 
itself the powers of a Civil Court under s. 4 
and try the matter itself, it would have to proceed 
as a Civil Court would have proceeded, that is to 
say, it would have to record full and proper plead- 
ings, strike issues and take evidence in the ordi- 
tary way. Where this is done there is nothing which 
calle for interference. But if the matter is dealt 
with summarily under s. £6 (3) that would be another 
matter, PANDU p, WAMAN KASHINATH DHARMADHIKARI 
z Nag. 455 
m————- 0. XXIL Sre Succession Act, 1925, s. 214 
- 359 
mm O, XXI, r. 3—Plaintiff dying leaving as 
` heirs three scna and widow — Sons brought on 
. record — Widow dying —Sons’ not described as 
- her, heirs — Suit, if abates, 

There is no justification for enlarging the words 

of O. XXII,r.3, Civil P. C, soasto covera case 
where all that is required is formal amendment of the 
record, and not the uddition of new parties. 
- A plaintiff died during the pendency of suit leaving 
three sons and a widow who wasalso one of the heirs 
of the plaintiff by reason of Act XVIII of 1937, Only 
the sons were brought on record. The widow died 
and her heirs being ber three sons were already on 
record: . : 

Held, that the snit did not abate even though. 
thethiee sons were not described on the record as 
suing, nt only as heirs of the plaintiff but also as 
heirs of their mother, A person who is already a party 
cannot be made a party over again. NARANLAL JET- 
BALAL THAKUR p. SaivPRASAD AOSRATLAL JANI 
. é Bom. 470 
O, XXII, rr, 4, 9—Application meant to be 
- under r. 4 cannot be treated as under 7. 9. 

- Rules. 4 and 9 of O. XXII, Oivil P.O., contem- 
plate two separate proceedings and in no case 
can an application which is meant to be underr. 4, 
be treated as one under r. 9 KHUSHAL Asar Kuan 
v. HARI Sines Gorr Oxanp -Peah, 30 
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nn O, XXII, t, 10 —Deeree by first Conrt afirm- 
ed on’ appeal—Decree, if becomes non-entity— 

Purchaser of decree passed by first Court after- 

same is confirmed in appeal, if entitled to be 

aubstituted in place of his vendor. ` 

When a person purchasesa decree, what in fact 
he purchases is the right acquired by the decree. 
holder under the decree and so it is only when the 
decree ‘purchased by him is reversed or set aside, 
that it can be legitimately said that the decree pur- 
chased by him confers no rights’ upon him. A 
decree passed by a Court of competent jurisdiction 
does not becomea non-entity merely because it. hag 
been affirmed on appeal. Indeed, such a decree 
receives further sanctity asa result of thé affirm- 
ance, 

Consequently where a deeree passed by Court is 
affirmed on appeal and a person subsequently pur- 
chases the decree of the firat Court it cannot ‘be 
said that he acquires no right under the decree, 
He can, therefore, be substituted under O. XXII 
r, 10, Givil P. C., in place of his vendor, Gopit 
Das v. JAGESHWARI PRASAD NARAIN Deo Pat, 431 


——-— O. XXIII, rr. 1, 2—Rr.1 and 2,0. XXIII 
applying—A pplication of 8. 14, Limitation Act 
- (LXof 1908) is excluded. 

When rr, 1 and 2 of O. XXII, Vivil P. O., apply 
the general rule that a special provision of the law 
excludes a general provision, would operate to exclude. 
the application of s, 14, Lim. Act, in such cages. 
KALIANDAS BALOHAND v. MUHAMMAD AKBAR FATBEALI 
Kuan Sind 328 


——— OKA, r. 2—0. XXII, r 2 and s,14.~ 
` Limitation Act, 1908, whether conflicting. , 
- Order XXII, rr. l and 2, applies’ to a case where’ 
the plaintiff on discovering that his suit must fail 
either by reason of some formal defect or because of. 
other sufficient grounds for withdrawal, applies 
voluntarily fortha withdrawal of the suit and asks 
for permission to file a fresh suit and the Court 
grants his prayer. Section 14, Lim. Act, applies to a: 
case where the Court by its own order has terminated 
the suit or proceeding on the ground that it has no 
jurisdiction to entertain it or that there is some other 
cause of a like nature which makes it impossible for 
the Court to entertain it. There is therefore really’ 
no conflict between s, 14, Lim. Act, and r. 2 of 
O. XXIIT, Civil P. O. Karlanpas BALOHAND v, 
MUSAMMAD AKBAR FATEHALI KHAN Sind 328 
O. XXX, r. 1- Firm—Sole proprietor—Suit 
in name of firm through proprietor, if defective, ` 
It is no doubt implicit in O. XXX, r. 1 of the 
Civil P. O., that a suit can be brought in the name 
of a firm only where the firna consists of more than ong. 
person. But even if the firm does not consist | of 
more than one person, a suit instituted inthe name 
of the firm through the proprietor giving the name of, 
the proprietor is not defective. Tar Luoxmon’ 
AUTOMOBILES v. Messrs, THE RUPLAOBMENT Co. tee 
. Oudh 554: 
——— 0. XXXI, r. 1—Memberė, if can sue jointly 
in individual names—Plaint —Amendment—Amênd- 
ment held, could be aliowed. 3 
A pro-note was. executed in favour of one of -the 
members of a joint Hindu family partnership busi- 
ness. The suit, however, was instituted in the name 
of all the members, On the plaintifi’s application 
for amendment of the plaint by. striking off the * 
names of the members except one in whose favéur 
the pro-note was executed and treating the suit” asr 
having. been brought. by. him: 3 
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Held, thet the amendment could be allowed. Arma 





Rau v UMAR ALI Lah. 78 

O. XXXII. S:n Muhammadan Taw 253 

——— O, XXXil—Failure to appoint guardian 
dees not vitiate execution proceedings. 


The provisions of O. XXX, Civil P. O., do not 
apply to execution proceedings. Hence failure to 
appoint guardian for the minor dces not vitiate 
execution proceedings. Ram Kisugn v, CHANDRA BSAN 
` Lah. 513 
—_-— 0, XXXIII, r. 1, EKplanatlon—In deter- 

mining whether applicant is pauper, value of sub- 
. ject-matter of suit in his possession cannot be ignor- 

ed , 1 

The value of the subject-matter of thesuit which 
is in possession of the applicant cannot be ignored 
in determining whethew tbe applicant should be 
allowed to appeal as a pauper or not. Monammap 
Din v. Sarpan BEGAM : Lah, 572 


——— QO, XXXIII, rr, 6, 7—Application for per- 
mission to sue as pauper—Merits of case cannot 
be gone into — Question of limitation, if can be 
dectded. a r ri 
While considering the application for permission 

to sue as a pauper what the law requires is that the 

Court has to satisfy itself regarding the pauperism 

of the applicant and come to a decision on the point, 

and not toenter into an elaborate discussion on the 
merits, Where the lower Court has entered into an 
elaborate discussion of-the merits of the applicant’s 
claim and has come to the conclusion that the ap- 
plicant is not entitled to sue because there is a parti- 
Gular sale-deed standing in his way, and also held 
that unlese that was set aside, the suit was not 
tenable, and has further found on the allegations in 
the plaint that the plaintifl’s suit for possession of 
movable property was time-barred, and characterised 
the attempt of the plaintiff as mala fide and made 
that a groundfor dismissing the application to sue 
in forma pauperis, the whole procedure is not 
justified by the procedure laid down in O. XXXIII, It 
does not appear proper that a Court in deciding as to 
whether the plaintiff is entitled to sue as a pauper or 
not, should take into consideration the weakness of 
the merits of the plaintiff's case ;the strength or 
weakness of the caseon the merits must necessarily 
be left for decision on the merits when the application 
for pauperism is admitted, Krsan SAKHARAM MARA- 





TBE V. SABAJAT SING. Nag. 727 
- 0. XXXIV, r. 1. See U. P, Emcumbered 

Estates Act, 1934, s. 9 (5) (a) Te 76 
—— O. XXXIV, r. 1. 


Where the defendants to a mortgage suit claim 
under a title quite independent of the mortgagors, 
that title cannot be properly brought in issue in a 
suit based upou a mortgage to which the only pro- 
per parties are the mortgagors and mortgagees and 
the purchasers of the equity of redemption, It 
makes no difference that it happens to be the same 
individual who claims personal title and who is joined 
as interested inthe equity of redemption. Moroman 
JuAWGIMAL y. BuANWARMAL BODOMAL ' Sind 409 


———— O, XXXIV, r. 4—Form of preliminary 
decree under r. 4 does not contain direction 
against defendant personally to pay amount— 
Suit by vendee for possession—Decree in favour 
of vendor for balance of purchase price creating 
charge onproperty—Whether personal decree. _ 
When a suit is filed to enforce a charge, it is 

treated as oneto enforce a mortgage and the decree 

passed is in the form ofa preliminary decree as 


INDIAN CASES 


e 
[1940 
Civil Procedure Code—contd. 


prescribed by the Code Under O. XXXIV, r. 4,9 
the preliminary decree ehould contain a declaration 
that a certain amount is due and is followed dy two * 
alternative directions, viz, (1) that if the amount 
is paid withinsix months, the property should be 
reconveyed, and (2) that if the amount js not paid 
within six months, the property should be sold by 
the Court. There is no direction against the defendant 
personally to pay the amount. 

Where a decree passed ia favour of the vendor 
for unpaid balance of the purchase price, in a suit 
brought by the vendee for possession, provided that 
the vendee should pay the money within certain 
time from the date of the decree and then directed 
that on the failure of the vendee todo sothe vendor 
should recover the amount by sale of the property 
in suit: 

Held, that the decree was not a personal decree 
against the vendee. Gurupapappa MALLAPPA KALAS- 
GOND v. Bagapa SHIDAPPA KALAGI Bom. 529 


— O. XL, r. 1— Receiver, appointment of— 
Appointment held just and conventent in circum- 
stances of case, 

In execution of their decree by attachment and 
gale of judgment-debtor's property the decree-holder 
asked for the appointment of a Receiver only till 
the properties could be sold in execution, The 
decree-holder wanted to get the properties sold as 
soon as possible but the judgment-debtor put obs- 
tacles in his way by raising all sorts of objections 
and thus delaying the proceedings. As the judg- 
ment-debtor in the meantime appropriated the rents 
and profits paying little or nothing to the decree- 
holder, the decree-holder hoped to get some por- 
tion of the rents and profits at any rate by the 
appointment of a Receiver; 

Held, that in view of the circumstances of the casa 
the appointment of a Receiver was just and con- 
venient, Fram PAHLAN Dass BuaGwan DAB v. SHANTI 
BAGAR Lah. 451 


— O. XLI, r. 4, 0.1, r. 19 (2)—Power of Court 
to allow transposition of parties—Transposition 
whether just and equitable is quastion of faci— 
Appeal by plaintiff No.2 only against part of 
decree affecting him—Appeal withdrawn as result 
of compromise between him and defendants Nos. 5 
to8—Applicatton by plaintiff No. 1 and defen- 
dant No. | to prosecute appeal held could not be 

allowed. , 

It is apparent from the provisions of O. T, r. 19 (2), 
Civil P. O., that the Court has very wide powers to 
allow parties to be added to the array of plaintiffs or 
appellants or to allow parties to be transposed from 
the array of defendants to the array of plaintiffs, 
Whether it isjust and equitable to grant an applica- 
tion for such a transposition however, is a question 
which must be decided upon the facts and circum- 
stances of each particular case. 

Plaintiff No. 2 appealed from the decree of the 
trial Court in so far only asthe decree determined 
hisshare in the estate. During the hearing of the 
appeal, the appellant filed an application in which 
it was averred that the appellant and defendants 
Nos. 5 to 8 had concluded a compromise and intimat- 
ed that in these circumstances he did not wish to 
press his appeal which might be dismissed. There- 
upon defendant No. 1 and plaintiff No.1, filed ap- 
plications in whichthey prayed that in the circum- 
stances they be permitted to prosecute the appeal : 

Held, that taking all the facts and circumstances 
into consideration, the case was not one in which the 
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Cour®should exercise its discretion in favour of the 
Spplicawts. Sarr ALI v. HAMID ALI All. 314 


—— O XLI, r.6 (2), O. XXI, r. 66 (2) (@— 
Decree for, sale—Appeal pending—Application 
for stay of eale—Court proceeding to sell— Whether 
illegality. 

Under sub-r, 2 of r. 6, O XLI, Civil P. O., when 
an order hag been made for the sale of immovable 
property in execution of a decree and an appeal is 
pending from such decrees, the sale shall, on the 
application of the judgment-debtor, to the Oourt 
which made the order, be stayed on suchterms as 
to giving security or otherwise as the Court thinks 
fit until the appeal is disposed of. There is no limit 
to the discretion of the Court in imposing terms and 
the Court has power to deal witha vexatious judg- 
ment-debtor in this way if the Court is obliged to 
stay the sale when such an application ismade, When 
the Code says the executing Court shall not sell in 
certain circumstances and the Oourt nevertheless 
proceeds to sell, the Court commits what is more 
than an irregularity. It amounts clearly to an 
illegality. RUKMANI AMMAL y, SUBRAMANIA SAsTRIGAL 


i Mad. 19 


——— 0O. XLI, rr. 17, 30, 31—Absence of appel- 
lant on date of hearing--Court, if entitled to 
dismiss appeal—Whether must proceed under 
Tr. 30 and 3l— Order dismissing appeal for 
non-appearance of appellant —Revision, if lies. 
Where on the day fixed for the hearing of an 

appeal, or on any other day to which the hearing 

may be adjotirned, the appellant does not appear 
when the appeal is called on for hearing, the Uourt 
is entitled to make an order that the appeal be 
dismissed. It isnot theduty of the Judge to pro- 
ceed in the manner laid downia O. XLI, rr. 30and 

31; Civil P. O, ; 

No revision lies from an order passéi by the 
Court that the appeal be dismissed as the appellant 
did not appear on that day which was the day 
fixed for the hearing of the appeal. O, M. UHIENE 
v. SITA RAM í All, 656 


—— O; XLI, r. 22——Suit dismissed in entirety 
— Appeal by plaintiff—Objection by pro forma 
defendant who did not contest suit that decision 
appealed from was wrong—W hether cross-objection, 
Where a suit has been dismissed inits entirety 

and, on the plaintiff appealing, the pro forma defen- 

dant who did not contest the suit at all, files an 
objection that the decision appealed from is wrong in 
its entirety, the objection petition is not a petition of 

cross-objections within the meaning of O. XLI, r. 22, 

Oivil P. O, Laxsumr Desi v, HANSRAJ GUPTA 

, Cal. 580 

— 0. XLI r. 33—Second aypeal—O. XLI, 
r. 33, if can be applied by second Appellate Court 
when no point was raised in lower Appellate 
Court. 

Quere.—Whether in second appeal the Bigh Oourt 
would be justified in applying the principles of 
O. XLI, r. 33, Civil P. O., whea that point is not 
raised in the lower Appellate Court, Kuat Kuata 
NAND t, SURAJPAL SINGH Oudh 334 


Sch. Il, Para 1—Pro forma party not 
‘interestedin daispute—His agreement to reference 
uf necessary. 

Where a person is a mere pro form: party to the 
suit aod has no real interest in the dispute having 
no dispute with either party he is not a “party 
interested” in the suit, within the meaning of 
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Sch. If, Para, 1, Civil P. O., whose agreement to 
the reference to arbitration is necessiry. RAMIN- 








DAR SINGA v. MOHINDER Sine 4 Lar, 399 
Sch. il, Para. 13. Ses Civil Procedure 

Oode, 1908, s. 115 880 
— Sch. Il, Para 13 -Oourt can award 


arbitrator's fees under Para. 13~Suchk fees are 

apart of costs of arbitration. 

The provision relating to the arbitrator’s fees 
made in the award itself is part of the costs of 
arbitration and cannot be excluded from the provi- 
sions of Para. 13 of Sch. Il, Civil P, O. Even if 
there is no award, the Court has power to award 
the arbitrator's fees as part of the costs of the arbi- 
tration and as costs of the pgoceedings incident to 
the suit under s. 35, TAKHITRAM TULSIDAS v. 
KisHINGUAND OHANGOMAL . Sind 880 

Sch ll, Para. 21 (2)—No allegation that 
decree was in excsssof.or notin accordance with 
award—Appeal challenging validity of award on 
ground that it was beyond terms of reference and 
one of partizs was acting for minor—Competency. 

Where it is not urged that the decree of the 
Oourt was in excess of or not in accordance with 
the award an appeal in which the validity of the 
award itself is attacked on the ground that one of 
the parties to the reference, was acting not for 
herself but merely on behalfof minor, and that 
the award had gone beyond the terms of reference 
is incompetent. Ma E Ouo v. U PoMya Rang. 713 
Companles Act (Vil of 1913), ss. 20,78 83-B— 

Number of directors specified in articles can be 

altered by general meeting — Notice of meeting not 

reciting all facts necessary to meet every technical 
objection which may be raised as to its vlidity—. 

This does not invalidate mezting held in pursuance 

of such notice—Articles held did not exclude power 

of Company in general meeting to appoint additional 
directora. 

One of the Articles of Association read: Until other. 
wise determined by a general meeting the number of 
directors shall be not less than three or more 
than seven : 

Held, that a resolution at a general meeting that 
the number of directors should be increased to more 
than seven was valid and that no special resolution 
was required. 

A share hulder is entitled to be given adequate 
information as to the business to bea transacted, as 
s, 78, Companies Act, in fact requires; butit cannot be 
held that unless the notice of the meeting recites all 
facts necessary to meet every technical objection 
which may be raised as to its validity the meeting 
held in pursuance to such notice must be invalid. 

One of the Articles of Association of the company 
was: The directors shall have power, at any time, 
and from time to time, to appoint any other qualified 
person to be a director, either to fill a vacancy or 
asan addition to the board, but so that the total 
number of directors shall not at any time exceed the 
maximum number fixed by Art. 98, and ady person 
so appointed shall retain his office only until the next 
following ordinary meeting, and shall then be eligible 
for re-election: 

Held, that the ordinarypower ofthe company in 
general meeting tə appoint additional directors had 
not been excluded by the Articles of Association, 
'TOPANDAS MOHANLAL ADYANI v. Tun YEOTMAL [LEOTRIO 
SUPPLY Uo. Sind 551 

ss. 20, 84—Amendment of articles under 

8. £0—No notice under s. 81—Amendment ia, ultra 

vires and inialid, 


kilv: 
Companjes Act—contd. 


Actording to 8. 20, Companies Act, the articles 
cannot be amended except bya special resolution 
passed at an extraordinary mecting, and due notice 
of the proposed resolution has to be given: -under 
s. 81, Companies Act where nosuch notice is given, 
the amendment of the articles is invalid and 
ultra vires, GHULAB SINGH v. PUNJAB ZAMINDARA 
BANK LTD , LYALLPUR Lah 819 
s, 21, 81—Articles constitute contract bet- 
ween company and members—Master and servant 





-—Managing director of company illegally removed’ 


—Declaration can be granted that he is still 

holding the office—Injunction restraining company 
“from preventing him from performing his duties 
- cannot be granted—Ramages against company is 
` adequate relief —Specific Relief Act (I of 1877), 

sa. 21,56. = 

< According tos, 21, the articles of association are 
binding onthe company aswell ason the members 
thereof. The articles of association constitute a 
contract inter se amongst the share-holders, and 
where the articles have been acted upon by the 
company and the members, the articles constitute 
an implied contract between the members and the 
company. : 

Consequently, where in pursuance of certain 
articles acted upon by the company, a member was 
appointed Managing Director of the Bank and acted 
for eleven years in that capacity, the articles con- 
stitute an implied contract between the members and 
the company, a suit‘for performance of which lies in 
a Civil Court. : : 

“ In pursuance of certain articles of association a 
member was appointed by the.company as its 
thanaging director, but was subsequently removed 
by special resolution which was ultra vires. The 
managing director on the -basis that the articles of 
association constituted an implied contract, between 
him and the company instituted a suit for a 
déclaration that he was still the Managing Director 
and for an injunction to the effect that the company: 
should not prevent him from discharging his duties: 

Heid, that the managing director was entitled to 
the declaration and it could not be refused on the 
giound that the company might subsequently remove’ 
him from office by a valid resolution. 

Held, also that the contract on which the managing 
Director relied being dependant on personal services 
and volition of the parties, the contract could not 
be specifically enforced under s, 21, Specific Relief 
‘Act nor an injunction could be granted under s. 56 
of the Act. Theclaim for damages was adequate 
relief, GuuLaB SINGH V. PUNJAB ZAMINDARA BANK LFD., 
LYALLPUR - Lah. 819 
s, 78. Ereg Companies Act, 1913, 5, 20 
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————— 8, 81. Sre Companies Act, 1913, s, 20 
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s. 83-B. Sen Companies Act, 1913, s. 20 
. §51 

as — S. 152—Reference to arbitration to which 
© company is party, tf must be made under Arbitra- 

tion Act. 

lt is not necessary that any reference to arbitra- 
tion to whicha limited company isa party should 
‘be under the Arbitration Act. LYALLPUR BANK, Lp, 
-y. JAI GOPAL à Lah, 146 
‘a s. 183 (5)— Applicability, where act of 
+ Official. Liquidator is performed pursuant .to 
~ Court's sanction. . 
+‘ Section 185 (5), Companies Act cannot apply to 
a case in which theact or decision. of the Official 
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Companles Act—ooncld. “6 
Liquidator has bsen performed or made in purst®&nce 
of the Court’s express sanction. ROWTAMALL MEopanr® 
v. NAGARMALL MADAN GopaL h Mad. 67 
Company—Articles may in themselves provide for- 
varying sets of circumstances. : < 
There is nothing in the Companies Act which 
requires that Articles of Association must be rigid and 
may not in. themselves provide for varying sets of , 
circumstances, ToPANDAS MOHANLAL ADVANI v, THE 
YEOTMAL ELEOTRIO SUPPLY Oo. Sind 551 
Meeting on requisition—Date of receipt,’ 
presumption. f ; : 
In the case of calling a meeting on requisition there . 
is no presumption that the requisition was received, 
on the date it bears, TuPANDAS Mo ANLAL ADVANI V., 
Tar YRrOTMAL ELgotraic SUPPLY Co, Sind 551. 
Meeting valid under substantive law, whe-” 
ther can be invalidated by Articleof Association. ` 
Quere.—It is very doubtful if a meeting valid. 
under the substantive law could be invalidated by ‘ 
an Article of Association. Torpanpas “MoyANLAL 
ADVANI v. Tor YEuTMAL J6LEOTRIO SUPPLY Co. 
Sind 551 
Sanction of Court to Official Liquidator to 
sell company's property—Contrast of sale entered 
-into—Court, if can subsequently revoke sanction- 
so as to nullity contract. 3 
One of the principal functions of the . liquidator 
is to discharge the debts of tha company. For that 
purpose he may have to sell the company’s proper- 
ty, and he can do this with the sanction of the 
It follows that any sales or contracts of: 
sales effected by the liquidator .in pursuance of; 
the Court's sanction previously obtained are not 
mere conditional agreements subject to sub- 
sequent confirmation by the Court, Where, - there- 
fore, the District Oourt has given the Official. 
Liquidator a general permission to sell the proper-. 
ties (provided that a certain price was obtained) 
and has expressly sanctioned the contract of sale 
entered into by the Official Liquidator fora sum: 
considerably in excess of the stipulated price, the 
Court cannot subsequsantly revoke its own sanctiom 


so as to nullify the contract of sale, RowtuMALL 
NEOPANI v. NAGARMALL MADAN GOPAL Mad. 67 
Compromlise—A challenging B's adoption and 


claiming entire property —B entering into com- 

promise with A by executing ekrarnoama and giving 

part of his property—Putni created byb prior to 

transfer held binding on A. 

A challenged the validity of adoption of Band 
claimed the entire estate as legal heir of the 
deceased. The parties entered into a compromise to 
avoid litigation and by an ekrarnima agreed between 
themselves that’ A would get apart of the property 
belonging to B and the remaining would remain 
vested in B : 

Held, that the rights of A were created by this 
‘ekrarnama but had not their existence independently 
of it which the ekrarnama merely recongnized, A 
must be deemed to bea person who derived his title 
from B and therefore a putni created by B prior to the 


transfer was binding on’ A, KALIMADDIN Mags v, 
“EAKUTENNESA BIBI . Cal 822 
Compromise decree—Ezecution — Decresal 


amount reduced and payment in instalments allow- 
ed by compromise— Default clause that if enatal- 
ments were not duly paid uhole decree as it stood 
would be executable, whether penal. ar 
_ Whereas a result of a compromise the decretal 
amount isreduced and is allowéd by the decree- 
holder to be paid ininstalments a default clause that 


e 
Vol. 190] 
Compromise decree- concld. 


if the énstalments were not duly paid the decree- 
helder wanld be entitled to execute the whole decree 
-as itthon stood cannot bə treated as penal. The 
Teduction of the decretal amount isin the nature of 
.& concession which can be withdrawn on the default 
of the ‘judgment-debtor. Ram KISHEN y, OnANDAR 
, BHAN Lah, 513 


‘Contempt of Court—Partition suit—Appointment 

_ of Receiver-—Defendant brother of plaintiff taking 
away certain sums from funds of family publishing 
business, in spite of protest from Keceirer and 
warnings by Court—Defendant held, guilty of con- 
tempt of Court. 

' The plaintiff, instituted a partition suit in respect 
of his father’s estate, impleading his brother and 
his mother as defendants. A Receiver was appointed 
to receive all the moneys due to the estate and to 
pay of all: the moneys due by the estate. The 
plaintiff's brother defendant No. 1 inspite of the 
protests from the Receiver and the plaintiff and 
previous warnings by the Court took away a certain 
- amount from the funds of the family publishing busi- 
ness ; 

Held, that the defendant was guilty of contempt of 
Court, TRrIDIBESH Basu v. JITENDHA Kumar Basu 

ers Cal. 678 

Contract—Time, essence of centract—Hztension of 

time, effect of. 

If the time is originally of the essence of the con- 
tract, ib does not cease to be of the essence of the 
contract because a party agrees to grant a short 
extension. Tag Lucknow AUTOMOBILES v. MESSRS. 
Tus Reeiacemznt Parts Co, ` Oudh 554 


Contract Act (IX of 1872), s. 23—Decision of ques- 
tið. Whether consideration was settlement of pend- 
ing criminal cases, Pe 
Io'deciding the question as to whether the con- 

sideration for an agreement was the settlement of 

the pending criminal cases the Oourt cannot be 
confined to the terms of the agreement. The whole 
‘evidence must be examined. BRISE CHANDRA 

Nanpy v. SupravaT CHANDRA Cal. 295 

——~— S. 23—Non-compoundable offence involving 
civil and criminal liability—Agreement in res- 
‘pect of civil liability, validity—Part of consi- 
deration on aggrieved party’s side being not to 
prosecute criminally, validity—Agreement, when 
said to be executed under pressure —Trustee and 
beneficiary—Agreement substituting fixed sum for 
unascertained liability of beneficiary part of con- 
sideration being withdrawal of pending non- 
compoundable criminal cases — Trustee, if can 
claim sums specified in agreement or plead that 
suit by beneficiary is not maintainable on ground 
that accounts had been settled—Position of parties. 
An act may involve a person in a civil as well 

as a criminal liability for a mnon-compoundable 

offence, the liability depending on proof. The mere 
fact that anagreement may be made with regard to 
the civil liability while a possibility of prosecution 
criminally is existing will not render the agree- 
ment void, but if that agreement is made and part 
of the consideration.for.it.on the side of the 
aggrieved party is an agreement uot to prosecute 
. criminally, then the agreement js void. If the 
agreement as to the civil liability changes the 
nature or the exteat of the original civil liability, 
for example, if the guarantee of a surety is intro- 
duced, or ifthe liability is changed from a personal 
one, to. 8 mortgage security, this will be a strong 
. indication that the agreement is not merely in settle- 
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ment of the original civil liability, but that it is 
one made under pressure and in return for au 
agreement not to prosecute. The additional advantage 
so conferred by the agreement cannot be enforced in 
law, though it would be open to 8 party to fall back 
upon the original civil liability and enforce it. 
This distinction is a fundamental one. This dis- 
tinction would with greater reason apply, where 
the foundation of the original civil liability is wholly 
unconnected with the act which is made the 
foundation of the criminal offence. , 

The agreement between the trustee and beneficiary 
substituted for what was unascertained liability 
of the latter a fixed sum of money, a part of consi- 
deration being the withdrawal of the pending non- 
compoundable criminal cases By the beneficiary : 

Held, that the agreement was void and must be 
ignored andthe trustee could not claim the sum òf 
money specified inthe agreementor plead that the 
suit as framed was not maintainable on the ground 
that the accounts had already been settled. The 
agreement being out of the way the parties were 
relegated to their rights and duties which they had 
and which could be enforced subject to the law of 
limitation, Srish CHANDRA NANDY v. SUPRAVAT 
OHANDRA | Cal. 295 

s. 55--Time essence of contract—Presump- 
tion—Commercial contracts, 

In cases other than commercial contracts the ordi- 
nary presumption is that time is not of the essence of 
the contract ; there is nosuch presumption in the 
ease of commercial contracts. Stipulations as to 
time are prima facie to be regarded as essential in 
connection with such contracts. Tas Luoxnow AUTO- 
MOBILES v. Messes: THE REPLACEMENT Parts Co, 


Ae Oudh 554 
———s, 68. Sze Limitation Act, 190%, Arts, 61, 
120 101 


s. 69—Mortgagee obtaining possession under 
compromise decree in mortgage auit—Payment. by 
mortgagee of land revenue defaulted by mort- 
gagor during period he was in possession—Lf entitl- 
ed to reimbursement under s, 69. 

‘A person is entitled to invoke s. 69 of the Contract 
Act if he was interested in making the payment 
notwithstanding that he was also legally liable to 


ay. 
i Where, therefore, a mortgagee who has obtained 
possession of the mortgaged land under 8 compro- 
mise decree inthe mortgage suit, pays off arrears 
of land revenne defaulted by the mortgagor when 
he was in possession, to save the land from being 
sold in realization of those arrears, he is entitled to 
recover the same from the mortgagor under g. 69 of 
the Oontract Act although he was also liable to 
pay the arrears, as the mortgagor is the person 
primarily liable to pay the land revenue under the 
Berar Land Revenue Code. Amrit WAMAN DALAL V. 
MAHADEO LAXMINARAYAN SuRAOGI Nag: 594 
~- 6 179. Seg Mortgage 790 
8.179—Section is enabling one and must 
be read with a. 118. A F 
Section 179, Oontract Act is an enabling section 
and must be read with s. 178. DAYALJI PRAGJI v. 
KABAOHI ELEOTRIO SUPPLY OokPORATION Sind 790 
s. 201. Se Power-of-attorney _ 643 
s. 239, illus (a) Ses Partnership Act, 
1934. s, 4 ` 613 
Co-owners —Ouster — Mesne profits — Co-owner in 
possession to exclusion of otners—Liability of, to 
render accounts of rents and profits of other's share. 
Ibis true that one co-owner is not accountable to 
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‘anotber merely because he has had “excess of enjoy- 
ment” of the joint property. If however his posses- 
-sionor user of joint property is inconsistent with the 
title of the others, or it amounts to their exclusion 
or dispossession, such possession or user clearly 
. becomes ‘unlawiul' and he is liable to render account 

of’ tbe profits -of theshare ofthe other, PUNJAB 
Nationa, BANK LID., LABORE v. Pags Ram Lah.699 


_Go-sharers—Hasement—One co-sharer, if can grant 
` easement of right of way affecting entire land 
~~ possessed by him jointly with other co-sharers, 
“A co-sharer is entitled to use the land ina 
KG normal, natural and businesslike manner. Ifin the 
exercise of and in accordance with this user of the 
land he grants a leage that lease will be a valid one 
. , and the lessee cannot be interfered with by the other 
; G0rsharers,, But a co-owner cannot use thelend to 
„the detriment of his co sharers. He cannot burden 
1 the’ land with incumbrances which will affect the 
‘rights of the other co-sharers where the imposition 
of such a burden is not made in the course of the 
‘ordinary ‘and businesslike user of the land. The 
- imposition of a servitude upon a land is not neces- 
sary for ‘the. ordinary.enjoyment of the land. Hence, 
-&-co-sharer has no right to burden the joint estate 
with, a right.of way. The grant of such a right 
does’ not, constitute a natural, businesslike and nor- 
mal, use "of the land. It amounts to an imposition 
Tof a burden upon the land made entirely for the 
, benefit of the grantor and to the detriment of his 
“ gd-sharers. In such a case the co-sharers can refuse 
“bo be bound by the grant and the grantee can have 
“no rémedy against them inasmuch as they are not 
parties tothe grant. Haran Oranppa MUKHOPADHYA 
-0 SAYAMA OHABAN Os AKRAVARTY Cal. 483 
` Costs, Sze Oivil Procedure Code, 1908, s. 152 593 
2 — Diet money when can be charged for witnesses 
Ke summoned but not examined.. - 
-It.eannot be leid'down as a‘universal rule that no 





| diet money can be charged’ for the witnesses who | 


_ Were not examined in Court, even though they had 
been summoned under the orders of the Court. Where 


2 & party had actually paid diet money to the witnesses . 


* on two occasions et least when the Court could not 
| soxamine them there is no justification in disallowing 
costs incurred in that manner, especially when the 

r summoning of those witnesses had been necessitated 
‘by the false plea raised by the opposite party. 
, Puran Mav v. PARMEBHRI Das Lah, 593 

| bait praying decree for arrears of rent, Jor 

. possession and mesne profits— Plaintiff, iJ entitled 
tocosts on High Court scale. 

5 ‘Where a suit is one praying decree for arrears 
zo rent, for possession of the premises and also for 

_ mesne Profita, the plaintif is entitled to bring such 

| Suit in the High Court and is entitled to costs on 
the High Court scale, Kumar PURNENDU Natu 
> Tagono, DEIBENDRA NATH ÜEATTERJEE Cal. 106 


Court Fees Act (Vil of 1870). Ses Jurisdiction 
fe, 596 





“<—Cénelusion of Court as to amount of net profit 
_ in year preceding institution of suit is conclusite 
\ and ‘cannot be challenged in appeal. 

If, the Court sees reason to think that the amount 
rs Oe! “Het profit stated by the plaintiff in his valuation 
“e. statement had been wrongly estimated then it ja to 
^: précééd to make inquiries on the two heads mention- 

` * ed in the concluding portion of sub-cl. (a) of sub- 
~B qo) of s. 7, Court Fees Act. It must proceed to 
cy ascértain aj the net profits. ofthe land, building or 


INDIAN. GASES 


Ny 


Las, 70) (a), 12 (1)~ 8.7 (v) (a), explained - 


. tiff. Where 
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Court Fees Act—concld. i ee a ae 
garden as the case may be in the year ‘imutdiate= 
ly preceding the presentation of the plaine ; and tz) 
its market value. Ifthe net profits are not readily 
ascertainable or assessable it is to-ascertain the. 
market value, butif the net profit@are readily ab- 
certainable or assessable it:is under the obligation 
to direct its inquiry on both the heads—on’ the 
market value also. It can then only require: addi- 
tional court-fee to be paid, (if paydble) on the lower 
of the two figures arrived at such inquiry. It may 
be that the amount of net profits may be a criterion 
for the market value. A’ capitalized value of the 
net profits may give the market value. But that is 
not the only method of determining the market value, 
If the Courtadopts this method for ascertaining the 
markel value it will have to determine on the évi- 
dence the number cf years’ purchase by which the 
amount of profits isto be multiplied. The statu- 
tory number, fifteen, mentioned in s. 7 (v) Court 
Fees Act, cannot be adopted without such evidence 

If the Court comee to the conclusion that a certain, 
amount is the net profits.in the year immediately’ 


` preceding the institution of the suit for the purposes 


of determining the amount of court-fees that finding 
would be conclusive ‘and not liable tobe challenged 
in appeal. BAZLAR Raeman CHOUDHUSY v. Comais- 
sIONER oF WAKFs, Benaat Cai, 26,38 


` ——— Sch, |, Art. 1—Court-fees payable on set-off. 


Oourt-fees must be paid ona set-off, on the full 
amount of the'set-off and not only on the -amount 
claimed in excess of that claimed by the plain 
the defendant deliberately avoidedt 
binding himself down to a legal position -whidb» 
would have involved payment, of court-fees, it, jt 
too late at the stage of revision against the dismisSat 
of the claim for set-off to say that he is willing’ ti 
pay this fees if called upon to‘do so, QIRD HARILA» 
v, SURAJMAL UBAUTHMAL AGARWAL Nag, 65m 
Sch, H, Art. 6—BEond contemplated by + = 

Bond given by guardian under Guardians’ änam 

Wards Act falls under Art. 57, Stamp Act (II oja 

1699; and not under Art. 6, Court Fees Act. ` 

Article 6 of Sch, II, Court Fees Act, only reférs ti 
the bail bonds or other instruments of obligation 
given in pursuance of an order made by. a Courm 
or Magistrate under any sectionof the Oriminal F: O, 
or Civil P.O. A bond given by a person under the 
Guardians and Wards Act as a guardian of the 
estate of a minor in accordance with the orders o: 
the Court is covered by Art. 57 of the Schedule to th» 
Stamp Act and not by Art, 6, Sch, 1I, Oourt Feem 
Act, BABURAO KESHAVRAO MALKAPURE vy. Kavavatra. 
AMRUTRAO KHASB Bom, 224 $ E 
——— Art.11—Decision under s, 14, Ù. P 

Encumbered Estates Act (XXV of 1934)—Appea 

against—~Court-fee payable, 

An appeal against a decision under s., 14, U. 
Encum. Estates Act, falls within the scope of, Art, a 
of Sch. 11 of the Court Fees Act and ad valorem fer 
is not necessary. RAMESHWAR Bakase, SINGH ‘o> 
Govinp PRASAD i Oudh 81+ 


Criminal Procedure Code (Act V of 1898) 
Chap. Vili. Sze Oriminal Procedure Code, 1898 
ss, 117, 11% (3) . 1 83% 

ae 4 1, 83~—Warrant issued by Court ints 
Quetta, if can be executed in British India— 
Court in Quetta muss proceed under è. ?, ae 
tion Act (XV of 1903). 

Quetta does not form part of British Indie. anom 
consequently a warrant issued by a Uourtin Quebte 
cannot he executed in British India. The..Oourtdn» 
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. 
Baluchistan must proceed under 5. "7," Extradition’ 


Act. - AKI NANDAN L, NATHURAM v. EMPEROR 
aa : . Pesh. 203 


s. 33,.provisos—Prorisos,if extend period . ` 


:of imprisonment which 

8. 65, Penal Code. + 

The provisos tos. 33 of the Oriminal P. O., do not 
extend ‘the period of imprisonment which rasy be 
awarded under the provisions of s. 65 oftheI. P. O. 
GpUKUL OHANIIRA NANDI v, SRIBODH CHANDRA BANERJI 

eo I bo Pat, 598 
———— ss. 75, 72 (1), 1 (2), 82, 83—Warrant 

coniemplated by s. 15—Code, if provides for issue of 
warrant to be executed outside British India. 

. By reading ss. 72 (1, 1 (2), 82 and 83, Criminal P. O., 
together it becomes clear and beyond all question that 
the warrant,contemplated in s, 75 is a warrant issued 
by'a Court in British India and that such warrant 
is executable at any place in British India within 
or without the local limits of the jurisdiction of the 
Court issuing the warrant. There is no provision in 
the Oriminal P. O., authorizing the issue of a warrant 
to be executed at any place outside British India. 
Emperor v. KARIMBUK RAHMATAN Sind 661 
———— 8. 82— Magistrate in British Baluchistan or 

“Baluchistan Agency Territories, whether can issue 

warrant under s, 82 to be executed outside those 

territories, n 

Section 82 as applied in British Baluchistan em- 
powers a Magistrate in British Baluchistan to issue 


may be: awarded under 


a warrant of arrest which may be executed at any - 


place in British Baluchistan. Just as a Court of 
British India has no power under the Criminal P. O. 
to issue a. warrant for execution at a place outside 
British India, so a Magistrate in British Baluchistan 
bas no power under the Oriminal P. O. as applied to 
British Baluchistan to issue a warrant to be executed 
at any place outside British Baluchistan, and the 
same argument applies with equal force to a Court 
in the Baluchistan Agency ‘Territories. Merely 
because the Criminal P. O. has been extended in its 
application to British Baluchistan and the Baluchis- 
tan Agency Territories,a Court in British Baluchis- 
tan or in the Baluchistan Agency Territories has no 
power to issue a warrant for the arrest of a person in 
British India. No doubt the Oriminal P. O., has been 
é6xtended in its application to British Baluchistan 
and to the Baluchistan Agency Territories, but when 
the Criminal P. O. is read by a Magistrate in British 

saluchistan or in the Baluchistan Agency Territories, 
it must be read asif all reference to Brirish India 
inthe Oriminal P. O. were references to British 
Baluchistan and the Baluchistan Agency Territories, 
ENPEROR Vv, KARIMBUX MATAN Sind. 661 
ae s. 88. Sze Criminal Procedure Code, re 

0 


3 
- $. 94— Principle of 
powers under. 

.The discretion under s..94, Oriminal P, O., must 
be exercised judicially, in such a way as not to 
conflict with the policy of the Legislature as dis- 
closed in s. 162 of the Code and in as. 123 to 125, 
Evi..Act. Statements made to the Police are in 
their nature confidential and s, 182 of the Oode 
illustrates the limited purposes for which their pro- 
duction should be required. It is necessary algo to 
bear in mind, that under s. 125, Evi, Act, a Police 
Officer cannot be compelled to say whence he got 
any. information as to the commission of any offence. 
No exception cannot be made, in favour of a state- 
ment made .by the. informant, Emperor v. BILAL 
MAHOMED , | 
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s. 492 < 


——— s, 108 —Accused delivering one speech come’ 
ing under s. 153-A, Penal Code (Act XLV of 1860)’ 
—Proceedings under s. 108 cannot be taken — He 
may be prosecuted for offence under s. 153-A, 
Penal Code. 

The commission of only one offence under s. 153-4, 
I. P.G., is not to be taken to justify the proceedings 
under s. 108 of the Criminal P. O. The element of’ 
intention on the part of the accused is not to be 
deduced froma solitary instance. Ae may be pros-, 
ecuted for offence under s, 153-A. EMPEROR v, SWAMI 
SARUPANAND Oudh 805 | 
———. 8, 108—-Failure to give security under s. 108° 

—Only simple imprisonmen® can be awarded’ not! 

rigorous. ht 

The imprisonment for failure to give security for. 
good behaviour shall, where the proceedings have been 
taken under s. 108, be simple, and under the provi-' 
sions of s. 123 (6) of the Oriminal P. O., the sentence’ 
of rigorous imprisonment for one year is illegal., 
EMPEROR v. SWAMI SARUPANAND Oudh 805 


s, 117 (3)—Revision—Emergency order under 

a. 117 (3)—Order without legal basis—Inter ference 

in revision. | ; 

In a case of emergency order; under s.117 (3),: 
Criminal P. C., although a Court in revision is not. 
in a position, as is the Magistrate, to understand 
the emergency and the necessity for the order and 
will not substitute its own opinion for that of the 
Magistrate ; yet the order of the Magistrate must have 
a legal basis though proceedings under Chap. VIEL 
are only of a quasi-judicial nature. The High Gourt 
ean interfere withthe order in revision where the 
order is without legal basis. ` EMPEROR v, SUMAR 
s Sind 532; 
——— ss. 117, 117 (3), Chap. VIll—Applicability 

—Nature of order under 8. 117—Temporary order 

must have direct relation with proceedings under 

Chap. VIII~S. 117, if applies to offence. of 

erjury. 

A ores under s. 117, Criminal P,O, isin the 
nature of an interim order and must be ofs kind 
which could be made in a permanent order in the 
proceedings, The temporary order unders, 117, must 
be capable of direct relation to the application 
under ss. 107,108, 109 and 110 on which thé prov 
ceedings are based and it isnot intended, to apply 
to an offence that has no relation whatever to , the 
object of the proceedings under the Criminal P,.0., 
no relation whatever to proceedings under Chap..V III, 
Section 117 eould not, thstelore, be a to apply 

nce of perjury. MPEROR V. SUMAR 
to an offence of perjury Find 882 
——— 5,119. Sse Criminal Procedure Code, 1898, 

s. 494 . 196 
—.--— S, 134, Ses Orimjnal Procedure Cade, 

1898, s. 144 é . 228 
— 5.139-A——Procedure—Duty of Magistrate, 

Provisions of s. 139-A, Criminal P. C., are design- 
ed to ensure that where there is reliable evidence 
in support of the denial of the existence of the 
public right the Magistrate shall have no jurisdice 
tion to pronounce on the cogency of that evidence 
but must refer the matter to a Civil Court. Whea 
the Magistrate does not direct his.miad at all : ta 
ascertaining whether there is any evidence in syp- 
port of the denial of the existence of the public right 
and takes upon himeelf to decide the question whe- 
ther a public right exists or not he usurps the. func- 





—— s, 107. Bre Criminal Procedure Code, 1898, 


are 
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tion ofa Civil Court and deprives the party concern- 
ed of the right to have the matter decided by that 


Qourt. MUNI Lan AGARWALA v. THE PUBLIC” or Bua- 
GALPUR Pat. 879 
—~—~— S. 144 — Hzpression “particular place” 


in s. 144 (3), includes district within Magistrate's 
“jurisdiction — Frequenting of “particular place” 
whether prohibited. 

The expression ‘a particular place’ is “sufficiently 
wide to include the whole district over which a 
Magistrate may have jurisdiction, 

But the public who can be affected by a pro- 
hibitory order of this nature must consist of those 
who ordinarily frequent or visit or have occagion 
to frequent or visit the district asa whole or some 
place within the disrict. The law does not 
contemplate the prohibition of the frequenting or 
visiting of the ‘particular place’ to which reference 
is made is sub-s, (3) but the prohibition of some 
act on an occasion on which such place is frequented 
or visited. It would not therefore be reasonable to 
suppose that it could have been the intention of 
the Legislature to empower a Magistrate by means 
of an order under s. 144, Oriminal P.O, to restrain 
the movements of the members of the public before 
they had occasion to frequent or visit the district 
over which he had jurisdiction, by forbidding them to 


fréquont or visit the district at all, Asu Husain 
SHAIKH v. EMPEROR Cal. 228 


8. 144—Magisirate, when can direct publie 
generally to abstain from certain acta—Nature of 
‘“guch order. - 

The plain meaning of sub-s, (3) read in the light 
of sub-s. (1) of a. 144, Oriminal P. O. is that, in 
the circumstances set forth in sub-s. (1), a Magis- 
trate may not only direct an individual to abstain 
froma certain act or acts bub may also issue a 
similar direction to members of the public generally, 
provided in the latter casethe prohibition is limited 
to occasions on which the members of the public 
may frequent or visit a particular place. In other 
words, it would not be legal to issue a general 
prohibition tothe public to abstain from a certain 
act but an order to the public generally to abstain 
from a certain act on the occasions when they hap- 
pened to visit a particular place would be valid, 
The language is also sufficiently wide to cover 
residents in a particular locality but, in either 
case, it is, of course, essential that the place covered 
by the order and also the act prohibited should be 
described with reasonable precision, whether such 
place be an entire district or a particular street in 
a town and whatever the nature of the prohibited 
act may be. ABU Husain Suarku v. Iiuprror Cal. 228 
-. 85.144, 134—Copy of order not stuck up 

as required by s.134—Irregularity, when material 

— Order under s. 144, held inadequate to sustain 
- conviction, 

Where as required by s. 134, no copy of an order 
under s, 144,-is stuck up, the irregularity would 
be immaterial provided the persons whom it was 
sought to prosecute in respect of any disobedience 
of the order had knowledge of its contents; 

Held, that the service of theorder which was 
only a precis of formal order under s. 114, was 
insufficient, giving no sufficient information regarding 
prohibited acts and being inconsistent with main 
order and no conviction could be -sustained, ABU 
Husain SHAIKUH v. EMPEROR Oal. 228 
s SS. 144, 145—Action under s. 145, when 

should be taken. . 
` When, in the course of a proceeding under s, 144 
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s 
Criminal P. O., the Magistrate finds that therejs a 
bona fide dispute as to-possession of land likely toe 
cause a breach of the peace he is bound immadiate- 
ly to take action under s. 145. Viru KAMU v. 
Dewanpas JHAMANDAS e Sind 618 
— 55. 144, 145—Ezercise of powers under 

8. 144—Duty of Magistrate. 

It is true that s. 144, Criminal P. O., gives wide 
powers to the Magistrate and that imminent danger 
to the public peace justifies the subordination of pri- 
vate interests. At the same time care should be 
taken to see that use of this section is not invoked 
by one party to a dispute in order to obtain material 
advantage over the other, Viru Kamu v. DEWANDAS 
J HAMANDAB : Sind 618 


—— 88. 144, 145—Habitual and unjustified 
use of 8.144 aa substitute for ss. 107 and 145, 
deprecated. 

There is no justification for periodical course to 
a. 144, Criminal P. O., on the plea of emergency in 
cases where emergency exists only by reason of 
neglect of the authorities to take proper order when 
the facts first came to their notice. What the Oourt 
deprecates is the habitual and unjustifiable use of 
3. 14408 a substitute for ss, 107 and 145. VirU 
KAMU y. Dewanpas Ju AMANDAS Sind 618 


———- ss, 144, 145— Proceedings under s., 144 
Prad not te substituted for proceedings under 
s. 145, 

If there is a dispute regarding possession of land 
likely to cause a breach of the peace, and requiring 
a definite decision regarding the possession of land, 
the normal procedure for the Magistrate to follow 
is that laid down in s. 145, Criminal P. O., unless 
the claim of one party is on the fact of it a mere 
pretence so that it .can be said that there is no real 
dispute. Though a Magistrate's power under s, 144 
are very wide the Court must deprecate the habi- 
tual and unjustifiable use of s. 144 as a substitute 
for ss. 107 and 145. A summary procedure under 
s. 144 should not be substituted in cases in which 
without possible doubt proceedings under s. 145 can 
be taken, Domon Gorge v. Her Narain SINGH 

Pat.425 

——Ss.145, Ser Oriminal Procedure Uode, 1898, 

s. 144 f 618 
s. 145 (6)—Railway authorities establishing, 

right under s. 122, Railways Act (1X of 1890), 

to eject trespasser on Railway property-—Person 
ejected, if forcibly and wrongfully dispossessed— 

Magistrate, whether can pass order under s. 145 

(b) declaring Railway authorities entitled to pos- 
session. 

Where the Railway authorities have established 
their right under e 122 (2), Railways Act, to eject 
a person as a trespasser from Railway property, in 
other words to dispossess him it can in no way be 
said that he was forcibly and wrongfully dispossessed 
by the Railway authorities. Hence the Magistrate is 
justified in passing an order under s. 145 (6) dec- 
laring the Railway authorities entitled to possession 
of that property. HoTCHAND RAMOHAND V, EMPEROR 

i Sind 746 

——— s, 159—Identification—S. 159, if covers 
reference to mashirnama as tə what was done or 
seen, . 

Section 159, Oriminal P. O., is wide enough to cover 
reference to a mashirnama as to what was done or 
seen but not as to what was said. There should 
then be no practical difficulty in the way of ad- 

ducing sufficient evidence of identification tests in 





Vol. 190] 
Criminal Procedure Code—contd. 
° 
Oours to preserve their utility. Mor MoHAMUD v. 
EMPER - Sind 499 





- 8$, 162—Evidence of tracker as to what he 
‘saw or did at identification of footprints 
© during Polige investigation. 

A tracker can say in Court that during Police in- 
vestigation he recognized on a certain day at a 
certain place certain tracks, and that the tracks were 
of a-particular person if he knew him already or 
of: a person at the scene of the crime if he did not 
know him already. Mor Masomup r. EMPEROR 


; Èu Sind 499 
s. 162 —-What witness saw or did should 

not be shutout under 8. 162, 

Section 162, Oriminal P, O , shuts out statements 
written or oral, express or implied, made by wit- 
_ messes to the Police during the course of the inves- 
tigation; but care must be taken not to shut out 
évidence, of what a witness saw or did... Conduct 
must be distinguished from speech. Mor Manomup 
v. EMPEROR Sind 499 

S. 164—Witness aticking to statement 

‘made by him, throughout-—Mere fact that his 
: statement was previously recorded under 3. 164, 

tf sufficient to discard’ it. 

- Section 164, Criminal P. O., cannot be rendered 

ugatory by the stock argument that if the state- 
ment of a witness is recorded under s. 164, the evi- 
dence of the witness should be discarded, If a 
statement of a witness is previously recorded under 

8.164, it leads to am inference that there was a 
time when the Police thought the witness may 
change but if the witness sticks to the statement 
made by him throughout, the. mere fact that his 
statement was previously recorded under s. 164 will 
not be sufficient to discard it. The Oourt, however, 
ought to receive it with caution and if there are 
other circumstances on record which lend support 
to the truth of the evidence of snch witness, it can 
be acted upon, PARMANAND v. EmMprrok Nag, 849 

- 8S. 190—Magistrate taking cognizance of 
offence, tf can add co-accused even if there 
is complaint Only against principal offender. 

Even if there is complaint of the Court as regards 
the principal offender before the Magistrate, he can 
add the abettors of that offence as co-accused, 
because s. 190, Criminal P, O., refers in terms to 
“offence” and not “offender”, and a Magistrate 
having taken cognizance of an offencecan add co- 
accused. AssupoMaL Ramanpas TANDO MUHAMMAD 
KHAN p. JHAMANDAS HoToHAND MATLI sind 222 
———— s. 195. See Bengal Agricultural Debtors 

: Aor, 1936, 8. 40 448 
— 8.195—Complaint under—Proceedings, how 

initiated, 

A boy of 14 sent. a telegram to the Sub-Divi- 
sional Officer alleging that his father’s life was in 
danger and requesting the Sub-Divisional Officer 
to hasten to the rescue with military forces. The 
Sub-Divisional Officer sent this telegram to the 
Police for inquiry, The Police reported that the 
information contained in it was false: . 

Heid, that if it was proposed to prosecute the boy 
in: respect of the false information in the telegram 
to the Sub-Divisional Officer, it was necessary, under 
8.. 195 (1) (a) of-the Criminal P. O., that the pro- 
ceedings should have been initiated on the complaint 

me: Sub-Divisional Officer or some officer to whom 
-kê if subordinate, In the absence of such a complaint 
the proceedings were invalid ab initio. TEJNARAYAN 
LAL v- EMPEROR. .. os Pat. 768 
— §.195—Suwit in course of which offence was 
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commitied, transferred to another Court—Trans- 

rae Court, whether can make complaint under 

s. 195. 

Tf a case or proceeding has been before various 
Oourts and an offence is alleged to have been com- 
mitted in that proceeding or case fulling under the 
various sections prescribed ins, 195, Criminal P, C., 
then all the Oourts have jurisdiction to make the 
complaint though, normally speaking, the proper 
Court to make the complaint is the Court which 
finally tried and determined the suit. If therefore a 
suit inthe course of which an offence is committed 
is subsequently transferred to another Uourt, the 
transferee Oourt is competent to make a complaint 
under s,195, Criminal P, O. Bzyarr LAL v, ABDUL 
Qapir Hawyarr . Lah, 178 
ss. 195, 476—Allegation that Subordinate 

Judge committed offences under ss. 465 and 466 

during trial of case before him—Complaint by 

Court, if necessary. 

Where itis alleged that the Subordinate Judge 
before whom a suit was proceeding, has himself abetted 
an offence under s. 193, I. P. O., and has also com- 
mitted offences under ss, 465 and 466, I. P.O., no. 
complaint by the Court is necessary so far as offences 
under ss, 465 and 468 are concerned as he could not: 
be eaid to be a party to the proceedings before the 
Oourt. BedARI LAL V. ABDUL Qapig HAMYARI : 

s ; Lah. 178 
———— $8. 195, 476—Suit during trial of which 

Subordinate Judge was alieged to have abetted 

offence under s, 193, Penal Code (Act XLV of 

1860), transferred by District Judge to Senior Sub- 

ordinate Judge reserving to himself proceedings 

under s. 476 ~—Jurisdiction of Senior Subordinate 

Judge to make complaint ıs taken away. 

Wherean offence under s. 193, I P, O., is alleged 
tohave been abetted bya Subordinate Judge in the 
course of a suit before him and the case is transferred 
to the Court of a Senior Subordinate Judge by the 
District Judge as a superior Court reserving however, 
to himself the power of taking proceedings under 
s. 476, Oriminal P. O., the effect of this orderis to. 
take away the jurisdiction of the Senior Subordinate 
Judge to make complaint. An order passed by the 
Senior Subordinate Judge, in such a case, that he 
has no jurisdiction to make “a complaint ig. 
correct. Beant Lau v. ABDUL QADIR Hamyarr 

Lah. 178 
8.195 (1}—Abetment of offence, complaznt, 
if necessary. : 

Under sub-s. (4) cf s. 195, Criminal P. O., an 
“offence” under the section includes abetments and 
attempts, so that if a complaint of the Court is neces- 
sary inthe case of the substantive offences it is algo 
necessary in the case of an abetment. ASSUDOMAL 
Ramanpas Tanpo MUHAMMAD KHAN v, JHAMANDAS 
HoTOHAND MATLI Sind 222 
s. 195 (1)—Action under 3. 467, Penal Code 

(Act XLV of 1860), against party to Proceeding 

before Court, quashed for want of „complaint 

of Court—Action against his co-accuséd* for 
abetting offence under s, 467. need not be quashed, 

Where action under s, 467, I. P. O., against the 
party tothe proceeding before a Oourt has been 
quashed for want of complaint of Oourt in which 
the offence was committed, there is no reason to 
quash proceeding against his co-accused for abetting: 
offence under s. 46/, ASSUDOMAL RAMANDAS TANDO 
MUHAMMAD Kaan eo, JHAMANDAS HOTOHAND Mature. | 

. s .. Sind 222 
ss, 195 (1) (©), (4)—~Mukhtiarkar-holding 








‘order ‘of commitment. Musauru Vv,“ EMPEROR 
t Petar tee Lot, oo. ¢ 
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“enquiry-in mutdtion’ proceeding in Revenue: Court 
—Offence under ss. 193 and 467, Penal Code \(Act 
XLV of 1860), committed during such proceeding 

: Complaint: of mukhtiarkar, if necessary. h 
:A mukhtiarkar holding an enquiry in mutation 

proceedings is a Revenue Oourt within the mean- 

ing ofis. 195 (1). (c), Criminal P. O, though his 
proceediugs are not judicial proceedings within the 
meaning’ of s. 196, : Bombay Land Revenue Code. 

Hence where offences under ss. 193 and 467, I. P. C., 

are committed during mutstion proceedings the 

complaint of the mukhtisrkar is necessary under 
s.°195 (1) (by and (c) Oriminal P. O., before crimi- 
rial proceedings could be taken for offences under 
gs. 193and 467, 1. = O. gg e RAMANDAS Tanvo 

SHAMMAD KHAN 9. JHAMANDAS HOTOHAND MATLI 
radeon Sind 222 
———— $, 197 (1}—Prosecution of member of Debt 

Settlement Board under fe. 161, Penal Code (Act 

XLV of 1860), for receiving bribe for showing 
: favour to a party before Board—Sanction, if neces- 

ary. 

Where a member. of a Debt Settlement Board 
under the Ben; Agri. Debtor's Act, is prosscuted 
under s. 161, I. P. O., for receiving illegal gratifi- 
eation for the purpose of showing favour to a party 
before. the Debt Settlement Tribunal z. e, for the 
purposs of doing something other than their duty or, 
in other words for turning their backs on their daty, 
if cannot be said that he was accused of an offence 
alleged to have been committed by him while acting 
or purporting to actin the discharge of his official 
duties: No sanction to prosecute him is necessary 
under’ s; 197 (1), Criminal P. O. KHURSHED AuMap 
v, AMANULLA A Cal. 157 
—— $, 211—List of witnesses presented by 
| accused to Sessions Judge and not to Magistrate 
1—Procedure, if proper—Procedure for Sessions 
; Judge. 

There is a departure from the procedure contem- 

plated by the Code when the accused present their 

list of witnesses not . to the. Magistrate under 

g, 211 (2), Criminal P. C. but tothe Sessione Judge 

and probably the most correct procedure for the 

Sessions Judge at that time is at once to forward 

the application to the committing Magistrate for 

disposal undere. 211 (2). MUSAHRU v. EMPEROR 

; Pat. 517 
ss. 211, 216—Amendments and additions 
commencement of trial— Rights 





- tocharges ‘after 
of accused, a ; 
When amendments and additions to the charges 
are made after the commencement of the trial the 
prosecutor and the accused have the right not only 
to recall and re-summon any witness who may have 
been examined but also to call any further witnesses 
who the Court may think to be material. a requost 
to summon a fresh witness under s. 2ll can only be 
yefused on the ground that the evidence of the 
witness is not thought by the Court to be materiai. 
MUSAHRU g. EMPEROR i Pat. 517 
et 95, 211, 216—List of defence witnesses, 
when should be presented. 

Itis not desirable that. the presentation of the 
list of. defence witnesses should be postponed till 
the last minute whenthe Code contemplates that it 
should be doneat the time when the charge is 
framed, The Magistrate departs from the order of 
procedure in s8. 210, and+the following sections where 
he simultaneously frames the charge and passes an 


Pat. 517 
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—— — SS, 211, 216—List presented to.Sesgions: 

Judge first list of witnesses — Procedure, „to. bee 

followed. eo . oe 

In a case where the list presented to the Sessions 
Judge was nota list of witnesses in agdition tothe. 
number alreddy summoned but was the first list 
which had been presented to any officer it is desirable 
to summon at least some of the witnesses regarding: 
the effect of whose testimory some explapvation could 
be given. MUSAHRU V. EMPEROR . Pat. 517. 
ss. 211, 216—Power to accept. supple- 
gantang list of witnesses—Diseretion of Court, use 
of. i 
The power to accept the supplementary list of 
witnesses in any case is a discretionary power and 
the discretion of the Magistrate is to be exercised 
in accordance with s. 218 and subject to the provisos: 
in that section. Musapru v, EMPEROR Pat. 517- 

S. 213—Sessions Judge should not express. 
. opinion on evidence, before hearing it. ; 

It is not open to a Court of Session in the case of coms: 
mitment under s. 213 to express a' view that the evi- 
dence produced is not sufficient to prove the charge 
against the accused before hearing the evidence pro- 
duced in the case. EMPEROR v. Misi Lan ALL 238 

SS. 215, 213—Commitment, when can be 
quashed — Prima facie case against accused—It 
cannot be quashed—Sessions Judge thinking that 
eventually prosecution case may not be proved —. 

Commitment, tf can be quashed. : : 

In casesin which there is no evidences to warrant. 
a commitment and in casses in which commitment is 
made on no legal evidence at all, action may be. 
taken under s. 215, Criminal P. C. High Court how-: 
ever will not quash commitments where there is a. 
prima facie case against the persons who have been 
committed to take their trial to a.Court of Session. 
In such cases no legal question arises and so the. 
Oourt has no power to quash the commitment. - Nor 
ean the commitment of the accused be quashed, 
because of the possibility of the Sessions Judge's 
holding in favour of the accused. and against the 
prosecution after he has heard the evidenee. Em. 
PEROR V. MIHI LAL All, 238 

Ss. 235—One ‘complaint and one sanctior 
for prosecution of accused under ss, 153-A- and. 

124.A, Penal Code— Accused, tf can be convicted 

under 3. 153-A in atrial under s. 124-A $ 

Where there was only one complaint fil:d under 
both thess. 153-A and, 124-4, I. P. O, and only one. 
sanction was obtained for .the prosecution .of the, 
accused from the Govt. There is no need for a 
separate trial under s. 153-A and the accused can be 
convicted under s. 153-A inthe trial under s. 124-A, 
The provisions ofs, 235 of the Criminal P. O, are 
quite clear in this respect. But where no prejudice 
is caused to the accused, separate trials cannot. be: 
said to be illegal, VisHamBaar DAYAL TRIPATHI v. 
EMPEROR Oudh 887, 
———— 55, 239 (d), 164, 288—“Same transaction”, 
. —Relevant point of time is time of accusation and. 

not of eventual result. . : 

The relevant point of time in the proceedings at 
which the condition as to sameness of transaction 
must be fulfilled is the time vf accusation and not 
that of the eventual result. PABMANAND v. EMPEROR. 


4 Nag. 849, 
ma S, 247 — Hearing” scope of. E, CAR 
> The word “hearing” which is not defined in the 
Oriminal P, O., has not been used in s. 247, Criminal 
P. O. in limited technical sense tomean an investiga- 
tion ofa controversy. pe y : 
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_ Dismissal'of the complaint under s. 247 if the com- 
*'plainamt is absent and acquittal of the accused is the 
‘rule but the Court is given a discretion to adjourn the 
case for some reason if it thinks fit: 
t ‘Held, that the Court having ‘ full discretion in the 
- matter itcould not be said on the facts of the cass 
that the-Court exercised the discretion arbitrarily 
‘ànd not judicially. Empsror y. Laxmr Prasap 
geen, F Nag. 467 
yu 88. 247, 438, 403—Accused acquitted 
Ja under. 8. 247 — Acquittal held not illegal. 
`` Where the case was adjourned toa certain date on 
which two of the accused were bound to appear and 
‘the summons of the third accused was awaited, the 
.date was nota mere nominal hearing and if on such 
date the complainant was absent the Magistrate was 
fully within his power to acquit the accused under 
S, 247, EMPEROR v, Laxmi PRASAD Nag. 467 
m~~ 88. 247, 438, 403—Nature of acquittal 
under 3.. 247—Reference, under s, 438—Interference 
with such acquittal, 
| Acquittal under s. 247, Oriminal P. O, though not 
an acquittal on the merits has the force of a complete 
“acquittal for all purposes., A fresh and a separate 
trialon the same facts wouldbe barred under s. 403 


Of the Criminal P. O. The word “trial under s 403 : 


.does not necessarily mean an acquittal because of the 
bar of’ further proceedings in the same way as an 
acquittal after trial on the merits. The mere fact 
that this is an acquittal not on the merits of the 
‘case but on the initial stage of the case in the 
“absence-of the complainant does not make any 
“difference whatsoever for deciding whether there 
should’ be an interference in revision against this 
‘order of deqhittal. Where reference under s, 438 is 
received asking for interference against an order of 
‘Bequittal the High Oourt is very reluctant to accept 
_ such g reference. In cases of acquittal the Provincial 
Govt. has aright of appeal. Ifthe Provincial Govt. does 
“pot choose to file an appeal and if a reference is made 
. asking the ‘High Court to interfére With an order of 
-acquittal the High Court will interfere only if there be 
radical and‘incurable irregularity or a complete dis- 
regard of the law and procedure or a manifest in- 
_justice which has got tobe cured, When an accused 
` is acquitted a very valuable and substantial privilege 
accrues in his “favour and it is not proper for a 
“Oourt to interiore with an’ acquittal simply because 
“the complainant thinks that the accused has com- 
. mitted the offenée and the offence will remain un- 
punished. | Emperor v, LAXMI PRASAD Nag. 467 
—_——S, 252—Under s. 252 Magistrate, if obliged 
. to summon all witnesses. 
:, Secrion 252, Criminal P, O., does not make it 
‘obligdtory on the Magistrate to summon all the 
“Witnesses whose names are given him by the com- 
plainant. MUSAHRU V. EMPEROR 7 Pat. 517 
'——— 5, 257— Power of Court to refus to summon 
\, witnesses, . ws 
A Oourt is not 
cited by-an accused person and under the provisions 


.f;8. 257 of the Orimingl P. O. it has power to refuse ` 


„to summon all witnesses on the the ground that the 

application ismade for the purpose of vexation or 
, ‘delay: or ,, for defeating the ends of justice. But 
| where „the Court refuses to summon the witnesses 
.on.the ground that they are being summoned to 
delay the case, and as a protest the accused gives 
„Up those witnesses, the, accused cannot say subse- 
.' quently that the Court wrongly refused to summon 
~ his. „witnesses; , VISHAMBHAR Dayan TRIPATHI v. 
u EMPEROR : Oudh 887 
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8.274—Effect of, stated. 

Obiter.—If the Judge proceeds with seven jurora, it 
must be assumed inthe absence of anything on the 
record to satisfy the Appeal Court that it was 
‘practicable to have more than seven jurors; that 
s. 274 had been complied with. Mirza AKBAR v, Kina 
EMPEROR P. C. 233 
-———s. 288. Sze Oriminal Procedure Oode, 

1898, s. 347 i 761 
S. 288—LEvidence recorded before com- 
` mitting Magistrate transferred to record of Sessions 

Court under s. 288—Whether evidence for all 

purposes -If requires corroboration, 

The evidence of prosecution witnesses recorded 
before the committing Magistrate and transferred to 
‘the record of the Sessions “Court, under the- provi- 
sions of s. 278, Oriminal P. O., ison the same foot- 
ing with all other evidence in the case for all pur- 
-poses and it is not necessary that there should be 
corroboration of thoss statements otherwise, 
PARMANAND v, EMPEROR Nag, 849 


s, 288—Witness in Sessions Court. regil- 
ing his statement, before committing Magistrate— 
Statement before committing Magistrate, when can 
be used for all purposes of case. . 
Where a witness in the Sessions Court resiles from 
his statement made before the committing Magistrate 
his statement before the committing Magistrate when 
corroborated may be used for all purposes in the casa. 
NEBTI MANDAL v. EMPEROR Pat. 457 


——— 8. 288 =232-3 Bhopal)—Retracted state- 
ment—Discretion of Judge to treat such state- 
ment as evidence in case—Evidential value of 
such statement. 

- Where a witness has resiled from his previous 

statement before the committing Court, section 248 

of the Criminal P. O., (232-3 Bhopal) gives full dis- 

cretion tothe presiding Judge to treat sucka state- 
ment as evidence in the case for all purposes.subject 
to the provisions ofthe Evi. Act. The words “for 

‘all purposes" mean that even the verdict or finding 

in any case could be based on such evidence. At 

“the same time one muet not forget that admissibi- 

‘lity of a statement as g piece of evidence is’ one 

thing and its evidential value quite another. A 

retracted statement may rank as evidence under 

s. 288 if itfulfils the formalities required, yet its 

value may widely differ according to the circum. 

stances of each case. RAISUDDIN V., GOVERNMENT oF 

BaoPaL . Bhop, 322 

s. 297—Charge, tf can deal with defence 

evidence when it has not been urged by defence 

Counsel. ` 

The charge-to the jury should deal with the de- 
fence evidence if there is such evidence even though 
jt is not urged by the defence Pleader. Birurao 

v. EMPEROR Nag. 283 

——— S. 297—Judge, if can give his own appre- 
ciation of evidence—Charge should be read as whole 
—Crininal trial—Trial by Jury—Charge, . e ` 

The Judge is fully entitled to indicate his esti- 
mate of the evidence. A charge which avoids any 

-expression of opinion amounts to & most unhelpful 

direction. Opinion even when it is couched ‘in 

somewhat dogmatic and assertive language will not 
vitiate the charge if the Judge cautions the jury, age 
regards their duty as to the question of fact and 
their right to disregard his remarks, 

The principaletess which should be applied*to de. 
termine the character of the charge is, whether or 

“not the Judge directed the attention of the jury ‘to 
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the essential points and the -charge read asa whole 
is sound. BAPURAO V. EMPEROR Nag. 283 
s, 297—Non-direction, whether misdirection. 

Mere non-direction unless it amounts to misdirec- 
tion is not fatal to the charge. Failure to address 
to every one cf the suggestions made by tbe defence 
js not non-direction. BAPURAO V. EMPEROR 

: Nag. 283 
s. 297—Summing up—Essentials—Charge, 
if should be in minutest detail. 

Ib. would ordinarily be impossible for the Judge 
to cram into the charge the minute details which are 
more likely to obscure the issue and confuse the 
minds of the jury rather than enable them to grasp 
the essentials of the case. It is impracticable to set 
forth every bit of evid@nce on either side to the 
minitest detail and dilate on the minor discre- 
pancies or contradictions occurring in the evidence 
in the meticulous manner. The object of the sum- 
ming up under s. 297 is to place before the jury the 
facts and circumstances of the case both for and 
againat the prosecution so as to help it in arriving 
-at a right decision on the points which arise for 
their consideration. BAPURAO V. EMPEROR 

R Nag. 283 

s. 297—Trial for sexual offence—Charges 
made by woman against man—Duty of Judge to 
warn jury about wuncorroborated evidence of 
woman. 

In trials of charges of sexual offences where 
allegations of sexual offences are made by women 
against men, very often unsupported by any corrobora- 
tive evidence, the Judge ‘must warn the jury that 
jt ig dangerous to convict the accused upon un- 
corroborated evidence of the woman alone. The 
Judge must direct the jury upon the important -ques- 
tion whether the girl’s evidence ought to be accepted 
without corroboration, whether there was corrobora- 
tion, what kind of corroboration it was and whether 
it was, as is necessary, corroboration with regard to 
the offence itself and which implicates the accused. 
Where the Judge has failed to warn the jury, the 
‘conviction cannot be allowed to stand, Taszr 








' PRAMANIK V, EMPRROR Cal.150 
———— s. 342. See Criminal Procedure Code, 
` 1898, s, 540 71 


—— 8, 342—Mere omission to comply strictly 
with s. 342, if renders conviction liable to be set 
aside, ` 
Every failure to comply strictly with the letter 

of s. 342, Criminal P. O., does not render the con. 

viction of am accused person illegal. No omission 
to comply strictly with s, 312 can render a convic- 
tion liable to beset aside unless it has in fact oc- 
casioned a failure of justice within meaning of 
s. 537. Inre ANNAMALAI MIDALI Mad, 206 
- $s. 342—Statement of accused under— 

Whether can be used against accomplice. h f 

The statement by accused under s, 342, Oriminal 
P. O., cannot be used against his accomplices in the 
dock. SUMITHA v. OROWN Nag. 273 
ss, 342, 537——S. 342, scope 0f— Power 

of Court to put questions to accused. 

When an accused person in answer to a ‘general 
question or even one or two questions, gives a reply 
or replies which show that he is well aware of all 
the circumstances appearing in evidence against him 
and their implications,and attempts to explain them, 
the Judge may be going beyond his province ifbe 
questions him further in detail. He may be open to 
the criticism of cross-examining the accused, and 
attempting to elicit contradictory answers, This is 
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more particularly the case when the accused ia re- 
presented by his own Counsel. Bat itis the duty of” 
the Court to be satisfied either by his statements’ or 
by his answers to questions or by both that the 
accused explains or has an opportunity to explain 
circumstances from which hostile inferences may be 
drawn againsthim. In re ANNAMALAI MUDALI 

Mad, 206 


ss, 347, 288-—Magistrate deciding to 

commit under s. 347—Proceedings de novo, ¢f must 
be commenced—Statement recordéd by Magistrate 
in presence of accused before commitment, whether 
can be treated as substantive evidence under s. 288, 
There is nothing in s. 347, Oriminal P.O, to sug- 
gest that where a Magistrate decides to commit under 
that section he should be required to commence pro- 
ceedings de novo under Ohap. XVII. What is 
necessary is that as soon asa Magistrate acting under 
s. 3417 has made up his mind to commit, he should 
be careful not to prejudice the accused by depriving 
him of the opportunities provided by s. 208 and 
s8. 212 of offering defence evidence: and always pro- 
vided that the requirements of ss, 208, 211 and 212, 
as well asthe formalities required by s, 213, are 
carefully observed, there is no reason why a Magis- 
trate should be required to take proceedings de novo 
under Chap. XVIII. In such a case any statement 
recorded by the Magistrate in the presenceof the 
accused: prior to the commitment would be the evi- 
dence of a witness duly recorded under Chap. XVIII, 
and may therefore be transferred and treated as 
substantive evidence under s. 288 in the trial before 
the Sessions Court. Where the accused is duly in- 
formed: that the Magistrate has decided to commit 
him to the Sessions and is given every opportunity to 
produce his defence both before and after his decision 
there can be no prejudice to the accused by the trans- 
fer of the statements in question. Fazan v, Em- 
PEROR Lah. 761 


———-§, 369, Sre Criminal Procedure Code, 1898, 
s, 488 A 142 


————— $. 403. Sze Oriminal Procedure Code, 
1898, a. 247 467 
ss. 408, 414—Conviction under 8. 562— 


Appeal,if can be preferred without waiting for 
passing of sentence—Applicability of 8,414 to auch 
case, 

Section 408, Oriminal P. O, gives.a right of ap- 
peal immediately a conviction is recorded under 
s. 562, without waiting for the passing ofthe sub- 
sequent sentence (if any), S.414 has no application 
to such a case anda right of appeal conferred by 
a, 408 is not taken away bys. 414, BHANKAR SuKUL 
v. Tue Kine Rang, 226 








— S$. 414, Sze Oriminal Procedure Code, 
1898, s, 403 226 
s. 415-A—S.415-A gives general right of 


appeal. 

Section 415-A, Oriminal P. O., gives a general, 
and nota limited, right of appeal, SHANKAR BUKUL 
v. Tae Kine Rang. 226 
Tamam — S$, 422~S. 422, scope of. 

Section 422, Oriminal P. O., deals only with appeals 
and there is no similar section dealing with revisions, 
nor does any section apply this procedure to revisions, 





Sat NARAIN LAL v. EMPEROR All. 22 
— $, 423. Sze Oriminal Procedure Code, 
18 8,8. 439 (6) 412 


——— S. 42314). Sze Criminal Procedure Code, 
1898, s. 561-A y - +205 
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8.435, Sse Criminal Procedure Code, 
e 1898, sg 561-A “205 


—— 8, 435 1)—‘Finding, sentence or order’ in 

8.435 (l)are three separate matters 

The words “fending, sentence or order” in s. 435 (1), 

Oriminal P, O., are three separate matters and are 
separated by’ the disjunctive conjunction “or’— 
“finding or sentence or order.” Sar Narain Lat v. 
EMPEROR All. 225 
——— 8. 438, Sze Oriminal Procedure Code, 

1698, s, 217 467 
=~ 8.439. Sres Criminal Procedure Code, 1898, 

8, 561-A 205 
—— 88. 439, 488— Order of acquittal—Revision 

against—Interference. 

The High Oourt will not, on an application in 
revision against an acquittal, treat the case before it 
as & case of appeal. It will not be prepared to 
interfere unless there are exceptional matters com- 
pelling it to do so, as for example where the Magis- 
‘trate does not appear to have exercised an impar- 
tial judicial mind in considering the evidence, 
‘where he has entirely left evidence out of conside- 
ration or has relied upon evidence which is not to 
be found on the record. It is going too farto say 
that the High Court must accept loyally the find- 
ings ‚of facts of the trial Court or the lower Appel- 
late Court, asthe case may be, but at the sametime 
it is obvious thatthe power to interfere is one to be 
exercised most sparingly and only when there ap- 
pears to have been a miscarriage of justice or a 
perverse and unreasonable decision. The High Court 
cannot be asked to set aside the order of acquittal 
and direct a re-trial merely on the ground that it 
would take a different view of the evidence from 
that which has been taken by the Magistrate who 

“tried ‘the case and had the witnesses ‘before him. 
wOnANDRIKA Prasap v, S, MonamMap Javan Oudh, 266 


88. 439, 440 — Order in revision that 
Counsel should be heard only on question of sentence 

— Legality. : 
An order passed by a Judge in revision that Oounsel 
hould not be heard on the question of the finding 
Rout that there should be a hearing on the question 
«of sentence only, is perfectly legaland one which he 
Was full jurisdiction to pass. Sat NARAIN Lau v. Em- 
«EROE . All 225 


—— 88.439 (6), 423—Conviction based on 
verdict of jury~Notice to show cause against 
enhancement of sentence—Accused, cannot challenge 
sac He can show cause only in accordance with 
aw, 
The provision in s, 439, sub-a. (6), Criminal P, O., 
hat the accused shall be entitled to show cause 
mgainst his conviction, means that he can show causa 
min accordance with law. He cannot claim, for 





«+xample, in revision proceedings to call fresh evi- 


ence, He can only, challenge his conviction in ac- 

sordance with law, and where the conviction is based 
om the verdict of a jury, he has no greater right of 
«ppeal that he possesses under s, 423, and cannot 
hallenge the facts. Emperor v, Rassr VALA 





i Bom. 412 

8.440, Sze Oriminal Procedure Code, 

1898, s. 433 225 
——— 8.476. Ses Criminal Procedure Code, 
1898, s. 195 178 





8.476—Application if necessary to move 
Court to take action under a, 476. : 
It must be borne ia mind that uader s. 476 there is 
.o necessity for an application and the Court can be 
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moved otherwise to take action under s. 476, Criminal 
P.O. Braarr LAL v. ABDUL Qapizn Bamyaagr Lah. 178 
s.476—During pendency of complaint for 
rioling, house-trespass and hurt, relation of ac- 
cused filing another complaint before another 

Magisirate against complainants in first case, of 

offences under ss. 181, 193 and 116, Penal Code 

(Act XLV of 1860), for offering bribe to public 

servant to obtain false medical certificate—Other 

Magistrate held, had no jurisdiction to entertain 

complaint—Proper course held waa application 

under s. 476 to first Magistrate, i 

During the pendency of a complaint implicating 
certain person on charges of rioting, house-trespass 
and hurt, a complaint was filed by a relation of 
the accused in the Oourt o? another Magistrate, 
against the complainants: in the first case, of offencts 
punishable under ss. 161 and 193 read with s. 116, 
I. P. O., alleging that on a day previous to filing 
of the first complaint they offered bribe to the Medi- 
cal Officer in order to obtain a false certificate 
about the injuries alleged to have been sustained by 
them jn their complaint : 
. Held, the complaint of the Magistrate trying the 
first case was necessary in respect of the offence 
alleged under s. 193, I. P. O.,and asthe two offences 
were part and parcel of the same transaction, the 
other Magistrate had no jurisdiction to entertain 
the complaint. The proper procedure was to apply 
to the first Magistrate under s. 476. DHARMUMAL 
TEUMAL v. TEONMAL LEKHRAJ Sind 119 
——— s. 476—Magistrate, if debarred -from 

including in his complaint other sections of Penal 

Code. < 

Where a Magistrate acting under a. 4 6, Criminal 
P. O, considers that a complaint should be made, 
it would be open to him to include in that com- 
plaint not merely offences which are referred to in 
s. 195, Oriminal P. O., but also other offences suck 
as one under s, 161, I, P. O, Section 476, Oriminal 
P. C., is aù enabling section and does not debar 
a Magistrate from including in his complaint other 
sections of the I. P. O. Nor would it debar the 
Magistrate to whom the complaint was presented 
from issuing process under other sections of the 
I. P. O. iffrom the facts alleged offences under 
other sections appzared to have been committed, 
DHABMUMAL TEUMAL v. TEUNMAL LeKigas Sind 119 
8.476—Succession in ofice of Judge if 

competent to make complaint. , 

The successors of the Senior Subordinate Judge are 
competent, to deal with the proceeding under 8. 476, 
Oriminal P. O., and order or tot T ie wa as 

hink fit. BEHARI Lau v, ABDUL QADIR HAMYARI 
ees Lah, 178 
s, 476-B—District Judge overlooking right 
of appeal under s3. 478-B —Revision by High Gourt 

—If can make complaint. , : 

When a Court of District and Sessions Judge has 
overlooked the alternative of an appeal before him 
uader s, 476-8, Oriminal P. O., it would be quitg 
within the powersofthe High Oourt to revise the 
order of such a Oourton tha ground that he had 
refused to exercise the jurisdiction which was vested 
in him by law, and the High Court can then mak» a 
complaint itself, or seni to the Sessions Judge for 
disposal of the appeal, BEJARI LAL v. ABDUL QADIR 
HAMYARI Lah. 178 
———- 55, 488, 369—Order. to pay maintenance 

to wife though no, applied for Subsequent cah- 

cellation of such order without notice to wife ani 
enhancemen of maintenance to be paid to children 
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Order held illegal~Magistrate 
i” have acted under a. 369, 
A‘Magistrate in the first instance actually ordered 
“the husband to pay certain sum as maintenance for 
“his wife although she had not applied for such an 
. “order, Subsequently, when his attention was drawn 
:to his‘mistake, he amended his own order without 
‘nofice to the wife and cancelled the order of 
‘maintenance forthe wife whilst enhancing that of 
‘the children : : 
! ‘Held, that this was an illegality on the part of the 

Magistrate. Baving found his error it was his duty 
‘to-submit the proceedings to the Sessions Judge for 
‘submission to the High Oourt for rectification under 
16. 369, Oriminal P. O, Saw Gwan SHEIN v., Ma Kin 
‘Kin. Rang. 142 
ton s. 494—Withdrawal of prosecution—Duty 
€ - of Magistrate—Must not surrender his authority 
i to District Magistrate. 

The Public Prosecutor acts with grave imprcpriety 
‘in showing the instructions received by him from 
‘the District Magistrate to apply to the Gourt under 
s. 494for the withdrawal of the case, to the trial 
‘Magistrate and the Magistrate acts with equal im- 
‘propriety in looking at them. The fact that the 
‘District Magistrate has instructed the Public Pro- 
‘secutor to apply for withdrawal is no reason for a 
‘Magistrate giving his consent to such withdrawal. 
The Magistrate must not surrender his authority to 
the District Magistrate, but must act judicially and 
‘come to his own independent conclusion as to whe- 
ther withdrawal ought to be permitted ornot upon 
‘a consideration of all -the relevant circumstances. 
Tie Kina v, BA Kun Rang. 196 
— $8, 494, 107, 119-—S. 494, if applies to 
< proceedings under Chap. VIII — Proceedings 
under s. 107, how terminated. 
+ Section 494, Criminal P. O., has no application to 
proceedings under Ohap, VIII of the Code because 
such proceedings are not prosecutions, The Public 
Prosecutor has no authority to apply for the with- 
drawal of proceedings taken under s. 107, Criminal 
P.O. However the jurisdiction of the Magistrate 
under ‘this section ig a discretionary jurisdiction. 
Consequently if, after having made his preliminary 
order under s. 107, the Magistrate is convinced by 
evidence, or other materials of which he is per- 
mitted to take judicial notice, that the personis no 
longer likely to do anything which might lead to 
a breach of the peace, it is open to him to make an 
order under s. 119 discharging the person. This is 
the cnly way in which proceedings under s. 107 can 
‘be brought to an end. They cannot be brought to an 
‘end by the Orown withdrawing from the enquiry. 
Tan Kine». Ba Kun Rang. 196 
——— 8, 496--Person released on bail, if must 

give bond himself— Person giving bail—Liability of 

—Nature of contract, 

Section 496, Criminal P., O., does not state that a 
person released on bail must give a bond himself, Nor 
as. thete anything requiring such a bond on first 
principles. The person giving bail enters into a 
contract with a penalty clause to produce the accus- 
ed person before a Magistrate when called upon, 
The person giving bail isthe principal. The person 
for whom bail is given isthe subject of the contract. 
Jf the person giving bailfails.to perform his con- 
tract then the penalty clause may be put into ope- 
‘ration against bim, although as in other contracts 
‘with a penalty clause it is nob necessary to exact 
the, penalty in full. INDAR b, EMPEROR Lah. 688 

$. 526~Case already transferred once 
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Very strong grounds are required to tran8fer it 
again. | Oy 
When a case has already been transferred, very 
strong grounds are required to transfer it a second 
time. If accused or his Counsel aré Bo unfortunate 
as to have a reisonable apprehension that the second 
Magistrate will not give them justice and want to 


-got their case transferred to a third Magistrate, it 


may well be supposed that the accusad or his Coun- 
sel arə to blame in part. Jarvan BEG” v, EMPEROR 
Lah, 561 

s. 526—Deputy Commissioner of_ district 
though having no personal feeling against accuded, 
taking prominen: part in prosecution ~Possibility 
of his being examined as witness for prosecution 

-Case should be transferred to another district. 

It was evident that the Deputy Commissioner had 
been involved in the case to an unusual degree. He 
was perfectly within his rights as head of the dis- 
trict, and no doubt thought it his duty to investi- 
gate alleged scandals and see that the wheels of' 
justice were set in motion, The result, however, in, 
this case had been that it was he himself who 
lodged the first information report and that he would 
have to be examined as a witness for the prosecution, 
There was no personal feeling on the partof the 
Deputy Oommissioner against the accused, There 
was no ground for attributing bias to him against 
the accused : g 

Held, that it would, be somewhat embarrassing to 
the trial Magistrate to have his Deputy Commis- 
sioner as a witness before him, especially when the- 
accused was inclined to criticisethe manner of the 
investigation made against him. The case, ‘there- 
fore, was fit one for being transferred to another 
district, Hormuss1 HARJIBHOY Cxinoy y. JÊMPEROR 

Nag. 1530 
——— S. 526 -Refusal to call particular defence 
witness is no ground for transfer. 

Refusal of a Magistrate to call a particular person» 
asa defence witness is no reason for transferring 
the case, JAFFAR BEG V. JIMPEROR Lah, 5618 
~———— §.537, See Child Marriage Restraint Act, 

1929, s, 10 » 83 
———— 8. 537. Sze Oriminal Procedure Code, Ha 





8, 342 





s. 587 —Use of evidence produced in ano 
ther case is illegality not curable under a. 537—~ 
Criminal trial—Evidence. 

The very use of evidence which is not part o 
the record is by itself proof of prejudice to the 
accused and the use in & case, of evidence produc 
ed in another case is not a mere irregularity 
-covered by s. 537, Oriminal P. O., but an illegali 
ty. BENI MADHO y, EMPEROR Oudh 7 
— $S. 540, 342—Frosecution witnesses exa 

mined at end of case under’a. 540—Accused shoul 

be again examined under s. 342 subsequently- 

Use of evidence not part of record, isitself proo,, 

of prejudice to accused. 

No doubt the provisions of s, 540, Criminal P. 0, 
are very wide and a witness can be summoned ane 
examined hy the Gourt at any stage of an enquiry 
or trial, still it is not preper to examine witnesses 
under that section after a case is practicall 
finished and without examining the accused again 
‘under s. 342, Oriminal P. O. The first portion o: 
s. 342 J) gives the Court power to examine the 
accused at any stage of an inquiry or trial fo» 
the purpose of enabling the accused to explain any 
circumstances appearing in ‘the evidence agains 
him and where the witnesses under s. 540 are exe 
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mined at the. end of the case, the Magistrate 
should record the statements of the accused again 
after examining those witnesses, Benr Manno v. 
EMPEROR Oudh 71 
“-——— $8. 5@1-A, 423 (d), 435, 439 —Ezpunging 
` of passages from judgment of inferior i 
, Jurisdiction of High Court when there is no 
appeal or revision Jrom. auch judgment. 
” The High Court has no jurisdiction- to expunge 
passages from the judgment of an inferior Court 
which has not been brought before it in regular 
appeal or revision, P. J. ROGER3 ~v, SHRINIVAS GOPAL 
KAWALE ` Bom. 205 
Criminal trlal—Appeal—Prosecution sanctioned by 
joint Magistrate-——If he can hear appeal. 

Where the prosecution was sanctioned by the joint 
Magistrate an appeal cannot be heard by the Joint 
Magistrate except with the permission of the Court 
to which an appeal lies from his Court. Poxnuswauy 
PILLAI v. EMPRROR Mad. 640 
:— Criminal breach of trust—Jury should bear 
' in mind difference between civil and criminal liabi- 
. lity. 
~ In dealing with a case of criminal breach of 
trust the jury should bear in mind the difference 
between civil and criminal liability. Rex v. KRISH- 
NAN Mad 123 
>- Hridence— Admissibility —Material time 
à when admissibility is to be decided. 

In all cases regarding admissibility ofa particular 
piece of evidence the material time when the ad- 
missibility has got to be decided is the time when 
the Court received the evidence and not the even- 
tual result. PARMANAND 9, EMPEROR Nag. 849 
— Evidence—Appreciation—Mess of false evi- 
` dence—dttempt to search for truth, advisability 

—Duty of Court. 

It is dangerous to attempt search for a small 
modicum of truth which might be buried in a mass 
of false evidence. The task is really an impossible 
one to perform and even otherwise and it is a 
dangerous task, dangerous tothe persons involved 
whose position might be seriously prejudiced by 
such an attempt. The duty ofthe prosecution is to 
establish the guilt of the accused by evidence which 
satisfies the Court and it cannot be said that evi- 
dence which is for the most parb untrustworthy can 
be relied upon or can be said to satisfy the Oourt 
as regards the few of the accused when the evidence 
of the same witness does not satisfy the Court in 
respect ofa large number of accused. The attempt 
to draw a distinction between the credibility of soma 
person's evidence so far as it concerns some of the 
accused and so far as it concerns others is an at- 
tempt to do something which is really impossible 
and it certainly does not promote the advancement 
of justice. J. VENKATARATNAM y. D, RAMASA8TRULU 
: Mad. 366 
witnesses—Order to be 

















— Evidence —Defence 
chosen by accused, 

: The Magistrate should as far as possible allow 
the accused to select the order in which the defence 
winesses are toappear. JAFFAR BEG v, Emperor 
. . Lah, 561 
— Evidence—Implication of innocent person in 
murder—Absence of convincing evidence against 
tia murderers is reason for acquitting them 
a 





Where the falsehood is merely an embroidery to” 


a story, that would not be enough to discredit the 
whole of the witness's evidence, But if the false- 
hood is on a major point in the case, or if one of 
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the essential circumstances of the ‘story told is 
clearly unfounded, this is enough to discredit the 
witness altogether. Hence, the implication of a man 
in a murder in which he oould not possibly have 
taken part is, in the absence of convincing circum’ 
stantial evidence against the other murderers, a 
reason for acquitting them all, Nanpza 9, IêMPEROR 
Lah, 658 

— Evidence — Value of—Story given- by wit- 
nesses belated — Accused found to have given 
evidence against witnesses previously—It is unsafe 

to convict accused on their evidence. 5 

Where the story of the witnesses that the particular 
accused caused the vitalinjury to the deceased by 
beating with a stone in hishagd duringthe course of 
a disturbance caused by a number of accused is 
belated, and it is in evidence that that particular 
accused had given evidence against the witnesses 
previously, it is unsafe to accept their eyi- 
dence. Inve T. PALANISWAMI Gounpan Mad, 490 

Identification—Test, tf must be held before 

Magistrate. i 

It is not necessary for identification tests to be held 
in the presence of Magistrate. Mor Manamup y, Tim 
PEROR : Sind 499 

—Murder—Absence of reliable evidénce— 
Effect. : Wane 

Per Young, C. J.—Where, there is no evidence 
upon which the Court can rely, it is not possible to 
come toa conclusion even that the murder was prob- 
ably committed by anyone, NANDIA v. EMPEROR 

i Lah. 668 

=—— —Murder—Accused, if entitled to-acquittal 
merely because he gave wrong or incomplete descrip: 
tion of way in which he killed deceased. mgs 

The mere factthat the accused, inhis confession 
has given a wrong or au incomplete description of 
the way in which he brought about the death of the 
deceased is not a reason for anding nim not guilty. 
Bangaru REDDI v, EMPEROR dbs Mad, 415 

Private defence, right of—Rioting—One of 

. attacking party dying, as result of bhala wound 
caused by one of accused—-Aceused held, had right 
of private defence and did not exceed it—Penal 

Code (Act XLV of 1860), s8. 97,100. | 

The accused who were for a long timein pogses- 
sion of the land were ploughing it, which they had, 
right todo. They were attacked by a number of, 
men one of whom was R, the deceased. At least three 
men of the side of the accused were assaulted and one 
of their assailants was armed with some such weapon. 
as asword stick. One of the accused, S, struck 
with a bhala as & result of which he died eub- 
sequently : ; 

Held, that in the circumstances of the case when 
the accused retaliated, they were justified by the 
right of private defence. When S struck R with a’ 
bhala he did not exceed the right..of' private, 
defence. SAKALDIP Rary JUMPEROR Pat. 540 

Re-trial—Ground for. an al 

The marking of an irrelevant document in evi-: 
dence is not a ground for ordering re-trial. 8. 
RAMASWAMI AYYAR Y.. COMMISSIONER, Onrrtoorg MUNI- 
OIPALITY s Mad. 317. 

Revision—Pracsice. oat 

While dealing with an application for revision. 
and not an appeal,the High Oourt is bound to accept 
the findings of fact arrived at by the Sessions Judge. 
EMPEROR v. Swami SAGUPANAND Oudh 805 

Riot—Free fight—Prosecution charging both 
factions—No attempt to discover who acted as 

aggressor—Proper method, . a 
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Where there ig fight and riot between two fac- 
tions, it is wrong for the prosecution to charge both 
the parties without making an attempt to discover 
who acted on the aggressiveand who acted on the 
defensive. Q. VENKATARATNAM v. D, RaMAsasTRULU 

Mad, 366 
Search warrant—Description of place ade- 
quate to identify 2t—Omission of boundaries, if 
- material. 

If the description in the search warrant is other- 
wise adequate to identify the place without 
ambiguity it isimmaterial that the boundaries are 
not given. EMPEROR v. Govinp PRASAD Nag. 764 

: Trial by jury. See Oriminal Procedure 
Code, 1898, 8,297 o 283 


Criminal Tribes Act (Ill of 1911), s. 23 (1)—Sec- 
tion relates to time of conviction of accused and 
not to occurrence ending in conviction 
Section 23 (1)ofthe Oriminal Tribes Act relates 

to the time of conviction and not to the time of 

occurrence which isthe subject-matter of the case 
which ends in conviction of the accused. In re 

MANIKYAM Konpayya Mad. 313 

Custom-—Custom of trade - Proof. $ 
If a custom of trade is to be founded upon, it must 

þe specifically and definitely pleaded and it must be 

clearly and unambiguously established by the evi- 
dence, VISHWANATH BHARTIYA v. Ram NARAIN Das 

JAGANNATH All. 109 

Proof—Previous decision, relevancy under 

8. 42, Evidence Act (I of 1872), 

For the purpose of establishing a custom a pre- 
vious judgment is relevant under s, 42, Evi. Act. 
Jar Karan Dass Jiro MAL v. ABDUL GHAFUR KHAN 

Pesh. 35 

Custom (N.W. F. P.)—Succession to sonlesa pro- 
prietor by female heirs of his collaterals is not 
mentioned. 

The Oustomary Law of the Peshawar District does 
not mention the succession to the property of a son- 
less proprietor by female heirs of his collaterals. 
Mozarrar SARERAZ v. RAHIM JANA Pesh. 427 


Custom (Punjab)—Ancestral land—It must be 
traced back to common ancestor of parties. 
- Under the Oustomary Law, the word ‘ancestral’? 
carries a peculiar signification and even if the land 
be ancestral of the last male holder, it cannot be 
held to be ancestral qua the party unless it is proved 
that the common ancestor of the parties had ever 
held it, . NANHI y, BADLU Lah. 597 
Ancestral land coming to reversioners, if 
can be leased out in execution of decree against 
original proprietor after his death, when it had 
been attached in his life-time’ 

The attachment of the ancestral property in the 
life-time ofthe original proprietor does not confer 
any titleand does not amount to a chargeon the 
property, nor, does it affect the rights of the rever- 
sioners. Asin Rohtak District, under customary law, 
aneestral land, which has come to the reversioners 
from a judgment-debtor, is not liable even forthe 
just debts of the judgment-debtor, it follows that such 
land cannot be farmed under custom in execution of 
the decree against the judgment-debtor after his 
desth, though it had been attached in his life time, 
Frem BUKHRAM PHOLLEY v, BANWALSINGH Lah. 194 

Succession—Khatris of Rawalpindi—Right 
of representation is recognized in collateral succes- 

ston. 4 

Among Khatris of Rawalpindi, as among Hindu 
generally in the Punjab, strict Hindu Law has been 
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modified by custom according to which tha right of 
representation is recognized in collateral succession. 


Diwan Cuanp v. BELI RAM Lah. 801 
Succession — Non-ancestgal property— 
Arains of Karnal town— Brothers v. daugh- 


ters. 

According to the custom among the Arains of 
the Karnal town, in matters of succession to the 
non-ancestral property the brothers of the propositus 
are not entitled to succeed in preference to the 
daughters The riwaj-tam of 1880 recording this 
custom should be preferred to the Oustomary Law 
of the Karnal Districtecsmpiled in 1920. Karim-up- 
Din v. NASIBAN Lah. 696 


— — Zaida village—Transfer by non-proprietor 
of right of residence in building contstructed by 
him on site granted by proprietor—Permission 
of proprietor, necessity of. 

The general rule of custom in the Punjab that a 
non-proprietor cannot transfer his right of residence 
in a building constructed by him on a site granted 
by the proprietor without the permission of the 
proprietors applies to Zgida. The existence of a few 
cases in which alienations have gone unchallenged 
is not sufficient to rebut the general rule of custom, 
Jat KARAN Dass Jiro MAL v, ABDUL Guarur Kuan 

Pesh. 35 


Cutchi Memons. See Hindu Law 303 


Debtor and creditor— Debtor, if prevented from 
bona fide paying or securing individual creditor, 
In the normal course there is nothing in law to 

prevent a debtorfrom bona fide paying or securing 

an individual creditor. Such a transaction is not 
open tobe challenged by any other creditor merely 
because the firstly mentioned creditor receives his 
payment before tbe other creditor begins to enforce 
his remedy. Anyi Oo-opzrative CREDIT Socrrty, 


Lrp. v. DHONDIRAM NAYVALOHAND Bom. 606 
Decree—Decree includes both “preliminary” and 
“final? decree. ` Nag. 807 


“Decree” can include “preliminary” as well as 
‘final decree”, (GANPATRAO Y. JAGANNATH Rao 
Nag. 807 
Deed —Alteration—Condttional promise to pay con- 
tained in document made unconditional promise 
to pay by cutting portion of document — Party 
responsible for such alteration cannot recover on 
such document. 

When there is a document and under the law no 
other evidence other than the document itself or 
secondary evidence of its contents can be used to 
prove a contract, the document, if available, must be 
produced before the Court or a case must be made 
out for admitting secondary evidence. But if the 
plaintiff who sues upon that document has made 
alterations, interpolations in it, he has not placed 
the original document before the Court as the docu- 
ment has lost its identity by having been altered in 
the meantime, and as he himself has been responsi- 
ble for destroying its identity, he cannot in justice 
and equity be allowed to adduce secondary evidence 
of its contents, So where the document as it original- 
ly stood was a conditional promiseto pay and by 
cutting off a portion the party has made if an un- 
conditional promise to pay, that party is not entitled 
to recover on such document. 

The fact that the document was tampered with is a 
finding of fact of the Courts below and is binding in 
second appeal. JANARDAN PARIDA y, FRANDHAN Das . 

Pat, 377 


Vol. 190] 


e Deed—contd. 





Construction—Lease or sale—Perpetual 
leas? of under-proprietary tenure—Right of re- 
entry not reserred—Rent nominal— Rights con- 
ferred on, lessee heritable and transferable— 
Lessee to pay under-proprietary rent direct to 
superior proprietor—Transacticn is sale and sub- 
ject to right of pre-emption—Pre-emption. 
Recital in a document styled asa perpetual lease 

of under-proprietary tenure showed that what the 

vendor wanted to do was to effect an out and 
out sale in order to get asum of money. Secondly 
that no right of re entry wag reserved to the vendor. 

Thirdly the rent reserved was quite nominal and 

entirely out of proportion to the amount ofthe cash 

payment which was called ‘nazrana’. Fourthly 
although the document did not in express terms con- 
fer a ‘right of transfer on the lessee, the rights con- 
ferred were heritable. It was stated that full rights 
were given to the lessee, his heirs and kaim muka- 
man that is representatives, which must apparently 

‘mean transferees, Fifthly tho lessee had full rights 

to deal with the property. Sixthly this was not 

a lease for agricultural purposes but a lease of 

gamindari righty, The rights of the lessee, there- 

fore, being transferable. Lastly the lessee was to 
pay the under-proprietary rent direct to the superior 
proprietor : 

Held, that the document was really a sale-deed 
transferring the under proprietary rights of the lessor 
to the lessee and the sale was, therefore, subject to 
the right of preemption. MAHARAJA PANDE v. KALI 
Din PANDE Oudh 782 
——_—— Construction — Sale — Half sharein patti 

transferred with all external andiniernal rights 

: and interest appurtenant to share — Words held, 
~ included rightin respect of shamilat land also, 

. Where inthe sale deed in transferring the half of 

five biswas sharethe vendors stated that they were 

transferring the half shareinthe patti with all the 
external and internal rights and interest appurtenant 
to the share : 

Held, that the words were quite appropriats to in- 
clude a right in respect of the corresponding share in 
the shamilat land also. MAHADEO SINGH v. JAISRI 
SINGH . Oudh 612 
‘Material alterations in, made afier 
execution—Rule of English Law as to effect of 
such alteration, stated — This rule applies in 
India—Alteration held not material. 


The rule of English Law relating to the effect of 
material alterations in a deed is that, if an altera- 
tion (by erasure, interlineation or otherwise, is made 
in a material part of a deed after its execution, by 
or with the consent of any party thereto or person 
entitled thereunder, but without the consent of the 
party or parties liable thereunder, the deed is there- 
by made void. The avoidance, however, isnot ab 
initio or so as to nullify any conveyancing effect 
which the deed has already had; but only operates 
as from the time of such alteration and so as to 
prevent the person who has made or authorised the 
alteration and those claiming under him, from put- 
ting the deed in suit to enforce, against any party 
pound thereby who did not consent to the altsra- 
tion, any obligation, covenant or promise thereby 
undertaken or made, A material alteration is one 
which varies the rights, liabilities, or legal position 
of the parties ascertained by the deed in its original 
state or otherwise varies the legal effect of the in- 
strument ‘as originally expressed, or reduces to cer- 
tainty some provision which was originally unascer- 
tained and as such void, or may otherwise prejudice 
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the party bound by the deed as originally executed. 
The effect of making such an alteration without the 
zoneent of the party bound is exactly the sime as 
that of cancelling the deed. The avoidance of the 
deed is not retrospective and does not revest or re- 
convey any estate or interest in property which 
passed under it. And the deed may be put in evi- 
dence to prove that such estate or interest so pass- 
ei or for any other purpose than to maintain an 
action to enforce some agreement therein contained. 
This rule is based on great good sense, Itis dit. 
tated by public policy and is independènt of consi- 
derations of clime or race. It is consistent with the 
principles of equity and good conscience which have 
generally prevailed in Indig, unless they conflicted 
with Hindu or Muhammadan Law. There being no 
such conflict the rule should be made applicàáble`to 
ndia : : 

Held, on examining the documentin question that 
the alteration was not material in the sense of altera 
ing the rights or liabilities of the parties or the 
legal effect of the document. Natau Lau v. Gomrr 
Kouar PC135 
Defamation. See Penal Code, 1830, s. 499 33 


Defence of India Rules, 1939, r. 38 (5)— Consi- 

deration in passing sentence under r. 38 (5), 

In awarding sentences in cases falling under r, 38 
(1) (a) and r. 34 (6) (e) of the Defence of India Rules, 
the Magistrate should not take into consideration 
the evidence led for the prosecution against thé 
accused's character. 

Where in a case the accused is an educated person 
and knows that his speech would cause a great deal of 
mischief, the Court in such a case has not to see’the 
effect on the mind ofthe people, but is concernéd 
with the construction of the speech. OnANDRA BHAN 
Saran SINGA v. KING-EMPEROR Oudh 497 
rr. 38 (5), 38 (1) (a), 34 (6) (e)—Speech 

of accused held contravened r. 38 (1) (a) and also 

fell under r. 34 (6) (e)—R. 129 (4) held, did not 
apply. 

Held, that the speech of the accused contravened 
the provisions of cl. (a) of subecl. (1) of r. 38, De- 
fence of India Rules. The accused by his speech 
intended to inflame the feeling and excite the. state 
of mind of the people who were present at the 
meeting, that the speech also fell within the purview 
of cl. (e) of sub-cl. 6 of r. 34: 

Held, also that r. 129 (t) had no application what- 
soever tothe case. CHANDRA BHAN Saran SINGH v. 
Kınc-EMPEROR Oudh 497 
Defence Witnesses, See Oriminal trial 561 


Dekkhan Agriculturists’ Rellef Act (XVII of 
1879), 8 3 (w) See Dekkhan Agriculturists’ 
Relief Act, 1879, s. 10-A 485 

—_4 88.10 A, 12, 3 (W)—Sections being exempt- 
ing, it must be shown that agriculturtst is entitled to 
their benefit—Applicability of sections to suite for 
recovery of money — Transactton held did not 
fall within s. 10-A. panan 
Sections 10-A, 12 and 3 (w), Dekkhan Agri. Relief 

Act; give special rights to agriculturists which are 

not enjoyed by ordinary citizens. Being exempting 

sections the liability covered by the ordinary laws of 
the land should be shown to be expressly excluded by 
the plain terms of these sections; in default the lawe” 
of the land muet govern the transaction. The three 
sections read together do not mean that oral evidence 
is permitted to*be led in every case in which an 
‘agriculturist isa party and contends he is liable to 
pay a smaller amount than whet is mentioned in a 
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written, document, when the plaintiff's, suit is not to 
recoyer money. A ANY a 

The nature of the transaction, as found in the 
‘Written document, was a purchase by the agricul- 
‘turists of. certain fields. They agreed to pay the 
“price, in instalments mentioned in the agreement. On 
their failure to pay the instalments the vendor filed 
the suit to recover back{the possession: a 

Held, that the transaction did not fall withio the 
scope of s. LO-A. RATANSI JETAABHAI BHAT V, RALKISAN 
GANGABAKAS NANDWANI Bom. 485 


Dying declaration. Sen Evidence Act, 1872, s, 22 


‘Easement. See Oo-sharers 483 


Emigiration Act (VII 8f1922), 8, 25 (2) (pi. Sse 
| Emigration Act, 1922, s. 30:3) 720 
—-——- 88, 30 (3), 25 (2) (b)—" Assistance”. whe- 
a ther- meana financial assistance, - 
`  Aggistance " for the offence under s. 30 (3) read 
‘with .s. 25 (2) (b) of the Emigration Act does not 
necessarily. mean financial assistance or an agreement 
to work for hire. Pusnio Paosscutor v. MAHAMMAD 
ABDULLAH aa Mad. 720 


Estoppel. Srz.Jividence Act, 1872, s.:115 488 
‘~ _Hatappel against statutory provision. 

, There can be no estoppel against a statutory proe 
vision. 

‘ Where therefore there is no written and registered 
lease of bazar dues in favour of the plaintiff the mere 
fact that the defendant had on certain previous 
occasions paid something to the plaintiff on account 
of bazar dues does not estop him from questioning 
the plaintiff's right to recover them. Kam JIWAN v. 
HANUMAN Prasap Oudh 143 
— --Estoppel—Ignorance of private right, if 
. creates estoppel, 

` Ignorance of private rights does not create estoppel. 
Ram JIWAN v, HANUMAN PRASAD Oudh 143 


Evidence. See Oriminal trial 561, 849 
——— Burden of proof—Right to sue devolving on 
` plaintiff jointly with her stster—Fluintijff estab- 

lishing prima facie Aer right to sue alone— 
- Rebuttal of evidence. 

It is incumbent on the plaintif to show how she 
is entitled to sue alone where the right to sue de« 
volves on her and her sister jointly, Once she suc- 
ceeds in’ showing consent or authority or any other 
fact which would entitle her tobring the action 
alone, the. onus would shift to the other side to rebut 
the evidence adduced on behalf of the plaintiff. 

‘Consequently when the plaintif prima facie es- 
tablishes his right to. sue alone by producing a 
partition décree, and showing that her sister had 
renounced her claim, it is for the defendant to 
show that -the decree is inadmissible in evidence for 
want of registration when ordinarily all the decrees 
find ordets passed by Courts are, under s. 17 (2), 
Regis. Act exempt from registration, BORNAMMAL V, 
‘Puangaverto MUDLIAR | Mad, 657 
— Onus—Plaintiff mortgagor claiming muaf 

_ rights mortgaged by him, to be inalienable—Onus 

. ison him to prove it. 

.. Where the plaiatiff had represented to the defend- 

ant that he. held muafi rights in certain villages 
e which he was entitled to mortgage and which 

in fact he did mortgage the onus in a suit chal- 
lenging the mortgage is, upon the plaintiff to 
prove’ that these rights are inalienable. 4, SAADAT 

HUSAIN w. Ram Kishan Das All. 3 FB 
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: Party, if can plead discrepancies in etries, 
produced by other party when the latter *had.no 
oppurtunity to explain them, 
In law it is not. opentoa.party to contend that 
there are discrepancies in theentries p®oduced bythe 
other party, ifno opportunity is given to the other 


party to explain the apparent discrepancies. Avr 
Oo-oprrative CREDIT SOCIETY, LTD. v. DHONDIRAM 
NAVALOJAND Bom. 606 





Presumption — Party relying upon docu- 
ment in his possession but not producing it—Pre- 

sump tion. i 

Where a document relied upon by & party isin hia 
possession but not producad, the inference is that 
the document if produced would go . against 
‘him. TuUNJAB NATIONAL BANK Lop.» Prag RAM ` 


Lah. 699 

Question of onus. . 

Where the parties have led all the evidence the 
question of onusis of no importance. MUHAMMAD 
Yusar ALI 2, Deputy Commissioner; HOSEIARPUR A 
A Lah, 466 

Surrender--Unregistered deed--Admissibility, 

An unregistered ekrarnama effecting a surrender, 
may be taken in evidence in proof of the surrender. 
A deed of surrender need not be registered if- there 
are facts de hors and apart from the deed itself from 
which the inference can be drawn that there was an 
implied surrender infact. SINGHESHWAR JHA ~V. AJAB 
Lat MANDER Pat. 756 


Evidence Act (1 of 1872), s. 9. Ses Mortgage 463. 
——— 8,10—Principle embodied in s. 10, explain- 

ed — Statement made by conspiratar againat fellow 
| conspirator after his arrest or after conspiracy has 

ended—Admisaibility of against fellow conspirator. 

Where the evidence of a conspirator is admissible 
against his fellow conspirator it is on the principle 
that the thing done, written or spoken, was some? 
thing done in carrying out the conspiracy and was 
receivable as a step in the proof of the conspiraoy, 
The words, written or spoken may bea declaration 
accompanying an act and indicating the quality of 
the act as being an act in the course of the conspiracy į 
or the words written or spoken msy in themselves be 
acts done in the course of the conspiracy, This being 
the principle, the words of s, 10, Evi. Act must-be 
construed in accordance with it and are not capable 
of being widely construed so as to includea state- 
ment made by ons conspirator in the absence of the 
other with reference to past .acts dona in the actual 
course of carrying out the conspiracy, after it has 
been completed. The common intention is in the past, 
The words “common intention” signify a common 
intention existing at the time when the thing was 
said, done or written by the one of them. Things 
said, done or written while .the conspiracy was on 
foot are relevant as evidence of the common intens 
tion, once reasonable ground has been shown to 
believe in its existence. But it would be a very, 
different matter to hold that any narrative or state- 
ment or confession made to a third party after tha 
Gommon intention or conspiracy was no longer 
operating and had ceased to exist is admissible 
against the other party. Thera is then no common 
intention of the conspirators to which the statement 
Gan have reference. Section 10 embodied this prin- 
ciple, A distinction must be drawn between com- 
munications between conspirators while the con: 
spiracy was going on with reference to the carrying 
out of the conspiracy and statements made, after 
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arrest: or-after the conspiracy has ended, by way of 
description of event then past, Mirza AKBAR 9, KING- 
EMPEROR P C233 
- ss. 11 (2),145,147 — First information 
report —Iferelevant fact—Hvientiary value of. 

Although the use ofthe first information report 
may primarily be limited by ss. 147 and 145 of the 
Evi.. Act, yet such a report when duly proved, also 
becomes a relevant fact within the meaning of 
s, 11 (2) of the Evi. Act, and ae such retains some 
‘evidential value even after being sworn against by 
the author thereof. Besides its use as a corroborative 
or contradicting piece of evidence, its own value 
under s. 1112 isnot negligible. The importance 
of the first information report lies in the fact of 
its -being the earliest version of the prosecution 
story recorded under s. 154 (=143 Bhopal) of the 
Oriminal P. O., by a public authority in a regularly 
kept register, Where a report is made by a person 
who is stabbed, immediately after : the occurrence 
and factum of such a report in connection with other 
facta makes it highly probable that the person who 
stabbed the deceased and the reporter could be no 
other than the accused, the report must be regard- 
ed as a relevant fact. Once the relevancy of any 
piece of evidence is established its value cannot be 
utterly disregarded, The repoit, though not by 
itself a substantive evidence of its contents, yet its 
probative value as a corroborative piece of evidence 
is beyond question. It lends sufficient weight to 
the probability of the prosecution story and thus 
helps the other substantive evidence led by the 
prosecution, RAISUDDIN V, GOVERNMENT OF BHOPAL 

| ea ; Bhopal 322 
——— 5, 13—Decument reciting transfers and 
_ sub-leazes—Admissibility to show that lease is per- 

manent. * 
< The assertion of a right to transfer necessarily 
implies the existence of a permanent lease. Con- 
sequently documents reciting transfers and sub- 
leases are admissible in evidence to show that the 
lease is permanent. SUKUMAR OHANDRA MUKvERJEE Ve 
NAGENDRABALA DASI Cal. 622 

88.13, 83—Judgment in previous suit, how 
for relevant in subsequent suit—Plan relied on by 
both parties without objection to ita accuracy—If 
inadmissibleon ground that its accuracy was not 

proved under s, 83, 

A. judgment in a previous suit may be relevant 

under s. 13, Evi. Act, for establishing a particular 
transaction, but the findings of fact and reasons upon 
which the judgment is founded are no part of the 
transaction and cannot be relevant in a subsequent 
suit: 
. Held, that the judgment in the previous suit was 
relevant only to. show that the land which formed 
the subject-matter of the previous suit was the pro- 
perty of the plaintiffs, It is not relevant to show that 
the land in the subsequent suit formed part of, a 
bigger piece of land which was given by means of a 
Royal grant to the plaintifis’ ancestors. 

Where both the parties have relied upon a plan 
without taking any objection as to its accuracy the 
plan is not inadmigsible on the ground that its 
accuracy had not been established by evidence in 
accordance with the provisions of s. 83, Evi, 
Act, MUHAMMAD SULAIMAN v. Bape-up-Din Lah, 689 

A 88. 27,26—Three accused charged with 

-murder—Third accused making statement and pro- 

zmising Police to show place where first accused had 

-burried spear—Police taken to spot—After third 





-accused had searched for-spear unsuccessfully first - 
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accused taking it out and producing ii—Statement 

admittedunder s. 27—Prosecution case that first 

accused had himself hidden spear in that place— 

Statement held did not fall under s. 27 but under 

3.26 and was inadmissible. F 

No doubt it is not necessary that the informant 
himself should personally recover any property about 
which ke gives information. But when the inform- 
ant has tried unsuccessfully to recover such prop- 
erty, the effect of his information has become com- 
pletely exhausted. 

Three accused were charged with murder. ‘After 
their arrest third accused made a statement at 
the conclusion of which he promised the Police to 
take them tothe place where the first accused had 
burried the spear with which he had stabbed the 
victim, The next day, third accused accordingly 
‘took the Police toa gedda and, after he had himself 
unsuccessfully searched for the spear, the firat accus- 
ed took it out and produced it. This statement was 
admitted under s 27, Evi. Act and accused No, 3 
was convicted on this statement alone. “According 
to prosecution case the first accused had himsélf 
hidden the epear in that particular spot : 7 

Held, that no doubt ifone of the Police Officers 
themselves or any third party acting onthe informa- 
tion of the third accused had recovered this spear, 
a. 27 would have been applicable. But, as this apear 
was recovered not because of any information given 
by the appellant, though that might have been the 
proximate cause of the presence of the party at the 
gedda but by the action of the first accused him- 
self, The statement by third accused didnot fall 
within s. 27 but within s.26 and was inadmissible 
in evidence. The accused could not,therefore, be con- 
victed. In re NaNpIvapA Ganaanna Duora Mad. 396 
— $.32—Dying declaration — If. must be 

recorded by Magistrate. cans 

Every statement intended to be proved asa dying 
declaration under s. 32 ofthe Evi. Act need - not 
have been recorded by a Magistrate. Moreover, law 
does not require such statements to be made neces- 
sarily under expectation of death. RAISUDDIN ý. 
GoveRNMENT OF BHOPAL Bhop. 322 

s. 32—Nature of proceedings in which 
cause of death of person making statement comes 
into question need not necessarily be a charge 

of murder or homicide. : i 

The nature of the proceeding in which the cause 
of death comes into question need not neces- 
sarily be a charge of murder or homicide. Tt may. 
be a charge ofa different nature or it may bè a 
civil action. The only material point is that the 
cause of death must come into question irrespective 
ofthe nature of the proceeding in which it comes 
into question. Where, therefore, the causé of death 
of the deceased has come into question the mere, 
fact that a charge of murder failed and was not 
brought home tothe accused would not make the’ 
statement inadmissible for the purposes of other: 
ofiences which were committed in the course of the 
same transaction and with which the accusedewere 
charged. PARMANAND V. EMPEROR Nag. 849 
s. 32—Written record of dying declaration 
not taken down in presence of accused, admissibility 
of. : 


The written record of a dying declaration nots 
taken down in the presence of the accused is ad-- 
missible when it is proved by a witness that the‘ 
statements contained therein were in his pfesence- 
recorded by a Magistrate and read over to the accus- 
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ed who admitted their correctness, PARMANAND v: 


EMPEROR Nag. 849 

———— 58, 32, 90, 50—Pandah’s bahis and 
prohit's statement regarding relationship when 
admissible, 


Pandah’s bahis are admissible under s. 32 (5 and 
(8) and 8. 90 Evi. Act only if evidence is led to 
prove the identity, signature and handwriting of 
the writer. The mere fact that a baht is old is no 
justification for admitting it either under s. 32 (5) 
“and (6) or under s. 90, 

Relationship can be established either under 
8,32 (5) and (6) or under s. 60, Evi. Act, and unless 
a piece of evidence comes within the four corners of 
these provisions of ‘law, it cannot be acted upon by 
any Court. A prohit's statement alco stands on the 
same‘footing, NANHI v. BADLU Lah, 597 

‘ttm S, 41 —Insolvency Court refusing to adjudi- 
cate per3:n insolvent on ground that he was not 
partner of insolvent firm, whether judgment in 
rem, 

A decluration of a legal right isa different thing 
from a declaration of a legal character. The word 
“character” means status, it is something more 
than a meré right. The declaration of a person's 
right operates as against a particular person or 
group of persons against whom the right is claimed; 
‘whereas a man’s status is something which defines 
his position not in relation to any particular person 
or group of persons butin relation to the rest of the 
world; hie statue distinguishes him from the rest 
of the world. Tosay thata person is not a partner 
of “k firm is not to declare his status or legal 
character, itis merely to declare his position with 
respect tothe particular firm. Therefore an order 
of an Insolvency Oourt refusing to adjudicate a 
person insolvent, onthe ground that he was not a 
member of a firm which had been declared insolvent 
is -not a final order whicb conferred upon or took 
away from him any legal character within the 
meaning of s. 4l of the Evi, Act and hence is 
nota judgment in rem. PUNJAB NATIONAL BANK v. 
BALIKRAM KISSENORAND Cal. 537 
in $, 42, Sze Custom 35 
——— 8.44—Whether refers to transfer of pro- 

pérty either as part of decree or in carrying out 

decree, 

Section 44, Evi. Act, does not refer to a transfer of 
property either as a part ofthe decree or in carrying 
out the decree, It refers only to setting aside of a 
decreas, ARvi CO-OPERATIVE CREDIT Soointy, LTD. v. 
Duonpiram NavaLonanp Bom. 606 
~ 8°50, Sue Evidente Act, 1872,8.32 597 
~ 8, 68 — No denial of execution of deed— 

Execution and attestation, if can be proved by 

other evidence, 

Where execution of a document is not denied its 
execution and attestation can be proved by other 
evidence, and it is unnecessary to call any of the 





attesting witnesses, M.P. A. K, Firmv, Ma Mya 
THRIN Rang. 413° 
——-— 8,90, Ser Evidence Act, 1872, s, 32 597 


——— 8, 91— Terms of contract reduced to writing 
at time when it was made—Admissibility of orat 
esidence to prove contract, 

Where the terms of the contract were reduced to 
writing at the same time when it was made, the docu- 
ent only, or if permissible, a secondary evidence of 
its contents, can be the only evidence available tothe 
parties to prove the contract and oral evidence is not 

admissible, JANARDAN PARIDA y, PRANDHAN Das 
Pat. 377 
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——— 8. 91—Whether excludes other proof than 

production of document. è 6 

Although s. 9l of the Evi. Act bars proof0f the 
terms of a document otherwise than by production 
of the document. It does not excludegther proot of 
the transaction itself. Sinezsawar Juag. AJAB LAL 
MANDAR Pat, 756 
— 5. 114 — Presumption arising from certificate 

of posting. 

Where a certificate of posting is put in evidence the 
Court should presume that the letter was posted and 
that it reached its destination unless something is 
shown to the contrary. It is entirely wrong for the 
Court to work on the presumption that the certificate 
of posting is a forgery. HEMANGINI DASSEE v. SARNA- 
LATIKA Dassee Cal. 533 


$.115—Admission by defendant in written . 
statement in former suit regarding title of co-de- 
fendant—When acts asestoppel. 

Where there is an entire absence of evidence in 
the case to show that the co-defendants, owing to 
the defendants’ written statement, in the former suit 
making admission regarding the title of th» co-de- 
fendants acted in any way in which they would not 
have acted if this written statement had not been filed 
the admissions do not operate as estoppel, Ma 
To v. Mauna E BYU, f Rang. 609 
-——— S, 115—Estoppel—Silence, when amounts to 

representation. 

The maia condition subject to which alone silence 
amounts to a representation is that a legal duty was 
owed by the representor tothe representes to make 
the disclosure the omission of whichis relied upon 
as creating an estoppel, ALLY  MEAH v. Maymyo 
MUNIOIPAL COMMITTEE Rang. 488 
———— 88. 145, 147. Sze Evidence Act, 1877, 

s. 11 (2) 322 
—-— S, 154—Hvidence of witness cross-examined 
- by party calling him, if can be relied on by either 

party. ; 

The evidence of a witness who is cross-examined by 
the party calling him is still evidence and can be 
relied on by either party ; the credibility of the facts 
deposed to, being a matter for the jury, f 

By giving the pərmission to cross-examine, nothing 
adverse to the credit of the witness is decided, There 
is no necessity to put obstacles in the way of a 
party who has called an unwilling witness. The 
Circumstances in which a witness may be cross-ex- 
amined by the party calling him are not laid down 
in a, 154, Evi. Act, which leaves the matter entirely 
tothediscretion of the Court and there isno legal 
objection to such permission being freely granted. 
Once the mischief of considering the grant of pere: 
mission to be equivalent to an atjudicxtion or ex- 
preasion of opinion of the Court adverse to tha vers- 
city of the witness: is got rid of, itis harder to 
justify the refusal than the grant to any party of pers. 
mission to cross examine any witness who supporis 
the case of his opponent, Nest MANDAL 0. EMPEROR 

Pat, 457- 


Executlon—Decree passed by District Judge, Dera, 
Ismail Khan—Such Court subsequently becoming 
Court of Senior Subordin ite Judge—Transfer certi-, 
ficate granted by District Judge (new stylem E re- 
cution application based on such certificate 
held incompetent. ; 

The decree was pissed by the Court of the Dig- 
trict Judge, Dera Ismiil Khan. After the passing 
of the decree, the Frontier Oourts Regulation came 
into force and the Oourt of the District Judge bə- 
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came the Oourt of the Senior Subordinate Judge. 
Later®on, the decree-holder applied to the District 
udge Chew style) for transfer of certificate for 
execution of the decree. The certificate was grant- 
ed and an application was made for execution on the 
basis of. the cettificate : 

Held, that the transfer certificate was issued by a 
Gourt which was not the representative of the Court 
which originally passed the decree. The transfer 
certificate was not, therefore, granted by the proper 
Oourt and the execution application was not com- 
petent, LYALLPUR Bank, Lip. v, Jar Gorau Lah. 146 

Executing Court, if can go behind award, 
and question its validity on ground that Court filing 
it had no territorial jurisdiction. 

An executing Court can enguire into and decide 
that a decree is a nullity not on the ground of 
jurisdiction, but because the decree passed is not a 
decree at all, such as in the cassof a decree against 
a person who is dead, or is a decree in arbitration 
procesdings under the Arbitration Act which is no 
decree stall, An executing Oourt cannot, however, 
go behind an award filed in a Oourt with the con- 
sent of the parties, and question its validity when 
on the face of it, it is nota nullity even when the 
Court filing it bad no territorial jurisdiction. 
SHINGoMAL PoNuMaL, FIRM y. KHUSHALDAS LEKHRAJ, 
Firm Sind 881 

Jurisdiction of executing Court—Dispute 
asto~To be decided by that Court—Documents 
which are part of proceedings can be looked at 
for the purpose—No jurisdiction to try suit itself 
~—If can execute decree—Consent or waiver, whe- 
ther gives jurisdiction. 

Where; an executing Court proceeds to execute a 
decres if proceeds on the footing of the decree which 
is trausmhitted toit for execution. The executing 
Court will have no jurisdiction to go behind the 
decrea to question the jurisdiction of the Oourt which 
had passed thedecree. If, however, a dispute arises 
as tothe jurisdiction of the executing Court, it has 
to be decided by that Court, When doing so, docu- 
ments which are part of the proceedings in execu- 
tion ot the decree can be legitimately looked at. 
Therefore, to determine the jurisdiction of the exe- 
cuting Court the concise statement and the judg- 
ment of the Court, showing what wus the suit, will 
be relevant to be looked at, 

The standard by which the jurisdiction of the 
executing Court has to be considered is its capacity 
to try the suit itself. It cannot be urged that uo- 
less the decree on the faceof it showed want of 
jurisdiction, the same must be deemed to exist. If 
a Oourt attempts to deal with a matter which is 
beyond its jurisdiction, no consent of the parties, 
can give it jurisdiction. Moreover, when the ques- 
tion goes tothe root of the jurisdiction thereis no 
question of waiver or acquiescence. 

A suit the subject-matter of which was over 
Rs. 5,000, was dismissed with costs which were fixed 
at Rs, 3,500 and a decrea for it was passed in favour 
of the defendant and sent to Second Olass Subordi- 
nate Judge for execution. On property being sold the 
judgment-debtor applied under O. XXI, r. 90, Oivil 
P. O., for setting the Sale aside but the application 
was dismissed : 

Held, (4) that as the Sscond Class Subordinate 
Judge had nojurisdiction to try the suit, he had no 
jurisdiction to execute the decree; 

(ii) that the question of jurisdiction could not be 
ignored although the application was headed under 
O. XXI, r. 90; 
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(iii) that the appeal lay to the District Judge. 
Rostomsen SogaBsi KAPADIA v. Mauapsvy CHINTAMAN 
WADEKAR Bom. 394 
Factories Act (XXV of 1934), s. 71 —Complaint by 

accused under e. 71—Accused going into witness- 

box to prove his complaint—Factory Inspector as 
complainant in original complaint, if can cross- 

examine him., . 

When a complnint is loiged by an accused under 
s. 71, the Factory Inspector, as the complainant in 
the original complaint, has a right, in the interests 
of justice, to cross-examine the accused when he 
goes into the witness-box to prove his own com- 
plaint. The second complaint is merely a statutory 
defence to the first complaint, and where the accus- 
ed on the first complaint, elewts to avail himself of 
such statutory defence, and goes into the witness- 
box, the complainant on the first complaint is at 
liberty to cross-examine him inorder to show that 
the defence tothe firat complaint is not well found- 
ed. EMPEROR v. Narotram LALBHAI Sastre Bom. 270 


Fire Insurance. Sege Insuranca 843PC 
First Information report, See Evidence Act, 
1872, s. 11 (2) 322 


Fixtures. Ses Transfer of Property Act, 1832, e. 3, 
Expl. 1 825 
Foreign Judgment. Ses Oivil Procedure Code, 
1908, s. 13. 545 
General Clauses Act (X of 1897), s. 3 (25). 
Sze Registratioa Act, 1903, s. 17 143 
General Provident Fund (Bengal Services) 
Rules, r. 31. See Provident Funds Act, 1929, 
ss. 2 (c), 4 310 
Government of Indla Act, 1935, (25 4 26 
Geo, V, Ch. 42), s, 100. Sem Bihar Money- 
lenders’ Act, 1939, 3.8 704 
———— ss, 100, 107, Sch, Vil, List I, litem No, 28 
—Provincial Legislature, if cin legislate with rès 

gard to promissory notes. y 

lfa subject falls exclusively within List II, so 
then the Provincial Legislature has full powar, and 
the Federal Legislature has none, and the fact that 
alaw passed by the Provincial Legislature upon 
that subject may conflict with the existing Indian 
Law in regard to thatsubject will not render the 
legislation ultra vires or invalid. The new law will 
override the old, even though the old may be Central 
Legislation. Section 10/, relating only to subjects 
in the Concurrent List, has no application, Nothing 
ins, 100 can render the law wltra vires, On the 
other hand, if it is foundthat Proviacial Legislature 
while purporting to legislate upon a subject ia 
List II has trespassed upon a field defined in List I 
and reservel under s. 100 (1) for the Federal 
Legislature, then nothing can make that legislation 
valid, for again s. 107 has no application. The scond 
sub-section of that saction cannot be employed, ani 
the assent of the Governor General or of His Majesty 
cannot make the Provincial law prevail even withm 
the area of the Province. 

The doctrine of “pith and substance of the 
legislation” i. e, looking at the true nature” had 
character of the Legislation, is subject to very 
narrow limitations. The argument from analogy 
is alwayadangerous. There are peculiar provisions 
in s, 100 of the Govt. of India Act, and they bar the 
application of the “pith and substance” principle 
to that Act, wherein the Provincial Legislature is 
given its powers in regard to money-lending only 
subject to an express prohibition with regard ‘to 
that portion of ° the money-lending field which is 
covered by the subject of promissory notes. What the 


zlii 


Governmentof Indla Act- -coneld. 


INDIAN 


Provincial Legislature could not directly do, it 
could not do incidentally or indirectly; and the 
Provincial Legislature cannot nullify, by implication 
any more than expressly, a statute which it could not 
enact, The Negotiable Instruments Act, at least 
-with regard to ss.32 and 79 is such a statute. 
BAGARMAL MARWARI v. BBUTEU Ram Pat. 704 
——— 5 107—Applicability — Deals with repu- 
gnancy— Part of law of contract covered by pro- 

.- notes is not covered by s. 107. : 
Section 107 Govt. of India Act relates only to the 
concurrent list and has no application to subjects 
reserved exclusively to List I. The part of the law 
-of contract. which is covered by the subject of 
promissory notes is not covered by s. 107, as the 
“power, given under s. 307, as the power given under 
8.,100 (3) issubject to the provisions of s. 100 (1), 
.8, 107 deals with repugnancy, but not ultra vires. Its 
effect.isthat when the Provincial Legislature enacts 
a law which it is otherwise competent to enact, but 
which conflicts with an existing Indian Law, then 
the assent of the Governor-General will make it 
prevail, But no assent of the Governor-General can 
‘validate a law which is void apart from any 
question of repugnancy, and which it was never 
within the competence of the Provincial Legislature 
to enact. A law which is therefore void ab initio. 
“SAGARMAL MARWARI v. BEUTHBU Ram Pat, 704 
—— Sch. Vil, List i, item No, 28, Sze Govern- 
ment of India Act, 1935, s, 100 704 


Guardian. Sze Muhammadan Law 253 


: Guardians and Wards Act (VIH of 1890), s. 9 (1) 
—Application under a, 9 (1)~Jurisdiction of 
Court, how determined. 

< The fact that a minor is found actually residing 

‘at a ‘particular place at the time the application 

-under s. 9 (1), Guardians and Wards Act is made, 

does not determine the jurisdiction of the Court, It 
must be proved where the minor ordinarily resides, 
ag laid downin s. 9 (1), LALITA Twair v. PARA- 
MATMA Prasap All. 351 

:———— SS. 25, 19—Father applying for custody 
of children removed by their mother who waa 
leading immoral life—Application falls under s, 25 
and not under 3. 19—Father is entitled to custody. 
Where the father of minor children applies for 

the custody of his children removed by their mother 

: who had taken to immoral life, the application 

falls under s, 25 and not under s. 19, Guardians 

-and Wards Act because in such a case there is no 

questicn of appointment uf guardian or declaration 

.of guardianship as is contemplated in s. 19. The 

fact that question of parentage arose in the case 
because the fact that the applicant was the father 

.of the minors was contested by the mother and the 

applicant was found to bethe father of the minors, 

does not bring the application under s, 19, Where 
it is proved that the mother is leading an immoral 
life, it will rot be in the interest of the minors 

. that they should be allowed to remain in her cus- 

tody, Larra Twair v. Paramata Paasap All, 351 
` sn A pathway and highway, distinc- 

TON. 

Where the privilege to uee a road is enjoyed 
only by one particular section of the community or 
by inhabitants of two or three villages, and ‘not 
by others, the road is not a piblie road. Such 
ways are not regarded as public ways but private 
ways, and they generally" have their origin in cus- 

- tom, Such a customary way can be converled into 

-en ordinary highway after user by the general 
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. 
public sufficient to raise the presumption of ‘de> 
dication. But the evidence in support of the Dublis 
claim must be cogent, BIBHUTI NARAYAN WINGH V. 
MAHADEO Asram PRASAD - Pat. 46 
Hindu Law—Allenation—Alienatign by female— 

Before raising questionof legal necessity, woman 

must be shown to have limited estate, 7 

In the case of an alienation of property by a woman, 
before the point of legal necessity can be raised, 
it must be shown that she was in possession of the 
property holding the limited estate of a Hindu 
woman, Bato v. PARBATI ` “All. 578 
aman Widow—Powers of, to alienate 

Legal necessity—Essential and obligatory act, if 

legal necessity. aes 

A widow can alisnate the property to which she 
succeeds from her husband for religious aad charite 
able purposes and for purposes amounting to legal 
necessity. “Legal necessity does not mean actual 
compulsion. In order to ascertain what constitutes 
a legal necessity it will be necessary to find whe- 
ther an act is essential and obligatory. An essen- 
tial and obligatory act cannot but be regarded as 
one of legal necessity. Gunas Devi v. BANWARI LAL 

, All, 202 
Business — “ Money-lending", whether 
trading business. © ` Soo 

Money-lending or banking isas much a“ trading 
business ” -as any other, anda joint Hindu- family 
might as well engage in it as any individual, ‘or 
individuals working in partnership. The restrictive 
definition cf “ trade’? given in Regulation of -Ac- 
counts Act has no application. Arma Ram v. Umar 
ALI ; Lah. .76 

Conversion —Apostate from Hinduism-can 
revert to it. . ra 

That a Hindu having renounced Hinduism once, 
ean revert back to it scarcely admits of dobt 
Goona DURGAPBASADA Rao v. Goona SUDARSANASWAMI ` 
; Mad. 868 
-———— of Hindu Christian to Hinduism 

—Any ceremony, tf essential — Acceptance by. hia 

community as Hindu, whether enough. : 

. Per Mockett, J.—No gesture or declaration -can 
changea maąan’e religion, but when on the facts it 
appears that a man did change his religion and was 
accepted by his co-religionists as having changed his 
religion, and lived, died and was cremated in that 
religion, the absence of some formality should not 
negative what is an actual fact. 

Per Krishnaswami Ayyangar, J.— Where it is 
shown that infact the Hindu Obristian returned to 
Hinduism after contracting a second marriage during 
the life-time of his first wife and remained and died 
a Bindu and wasaccepted as euch by his community 
and co-religionist without demur and no evidence 18 
led to show that the caste insisted on any rituals’ in 
any such matters, the Court cannot treat him as hay- 








- ing continued to remain a Ohristian and his second 
- marriage is not invalid on account of the absence of 


a ceremony of re-conversion or any other expiatory 
ceremony. That scciety might get into a state of 
flux and confusion if a formal abandonment followed 
by the performance of expiatory ceremonies is not 
insisted on, is scarcely a sottnd reason for the Oourt 
lending its support tu maintain a social order if the 


- society concerned hag itself lost faith in it. Goons 


Duraaprasapa Raov Goons SuparsanaswaMi Mad.868 
Cutch! Memons—Law as to rerer- 
sioners and their rights—Applicability. KE 
The questions of life-estate, reversion and the 
interest of reversioners are not peculiar to the joint 
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family system of Hindu Law, nor are they peculiar 
ta Hinatu Law as a whole, The law as to reversioners 
and thei rights is applicable to the Outchi Memone. 
GULLEKHABAL v., HARJANRAT Sind 303 

- Debts—Father, son's liability — Decree 

passed against father on pro-note executed to satisfy 

decree against third person—Son, how far liable. 

A son can be held liable for a decree passed 
against his father on the basis of a promissory note 
executed for the satisfaction of a decree passed 
against, third person. Ram KIRPAL v. L, Buura MAL 

: Oudh 215 
Father—Son’s pious obligation —Fact 

that father was not manager or that there were 

other co-parceners, if affects 

Extent of son’s liability on father’s death. 

The liability of a son for the debts ofhig father not 
incurred for immoral purposes is not limited to the 
accretion to the family property which he receives 
by survivorship onhis father’s death; it extends 
to the whole of his share inthe joint family prop- 
erty, including that portion of it to which he was 
entitled before his father's death. A creditor ig not 
following in such cases the assets of the father in 
the hands of the several surviving members of the 
joint Hindu family; he is executing his decree 
against the son's share in the joint family property, 
the son being under a pious obligation to discharge 
the debt therefrom. Ram Kirpan v, I. Baura Man 

Oudh 215 

- Family arrangement—Scope—Ezxtends to 

members of same famtly — Misconception between 

parties as to their legal rights — No fraud— 

Family arrangement, if vitiated. 

A family arrangement among Hindus does not 
meana family arrangement among members of a 
joint Hindu family or co-parceners. A family arrange- 
ment should not be limited in this narrow manner 
but extends to an arrangement between members of 
the same family. 

Consequently where a family arrangement between 
persons claiming their relation through the same 
propositus and for fhe matter of that between 
nephew and uncles, though living separately, the 
settlement ie valid. 

That through a mistake in good faithas to law 
there may have been a misconception ora misunder- 
standing among the partiee to a family arrangement 
as to their legal rights, is no sufficient ground, in the 
absence of fraud, misrepresentation and suppression 
of, truth, for disturbing the quiet which such family 
arrangement is designed to preserve, The fact 
therefore that a member who isa party to the 
family arrangement has no right to any share in the 
property of the deceased and would be excluded by 
nearer heir cannot vitiate the arrangement. JHAMAT- 
MAL HASSANAND y. OrETANRAM DIWAN RASAMATRAI 

: Sind 735 
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JA guardian cannot impose a personal liability on 
his.ward and therefore a minor cannot be bound by 
a personal coyenant ina contract. entered into by 
his guardian. The minor's personal law may how- 
ever affect the position’ For instance, the natural 
guardian of a Hindu minor has power without the 
Oourt’s sanction to mortgage or sell any part of 
the minor's estate in a case of need; or for the 
benefit of the estate. In cases of necessity, the 
guardian of a Hindu minor may borrow money upon 
a promissory note and the minor’s estate js liable 
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minor is not liable on the note, but on the debt 

evidenced by the note. His liability is created by 

his personal law, R. V. RAJARATHNA Ouerriar v. 

: Mad. 101 

— Joint family—Business carried on by mem- 
ber— Presumption. 

There is no legal presumption that a business 
carried on by a member of a joint Hindu family is 
a joint family business, It must be proved that the 
business is either an ancestral business or that has 
grown from the nucleus of a joint family property. 
A business may be a joint Hindu family business if 
all the members of a joint family decide to conduct 
the business as such. DoLuman v, PARMESHARIBAI 

8 Sind 373 
Business—“ Meney-lending,” whether 
trading business—Punjab Regulation of Accounts 

Act (I of 1930), if applies. 

Money-lending or banking is as much a “trading 
business” as any other, and a joint Hindu family 
might as well engage in it ag any individual, or 
individuals working in-partnership. The restrictive 
definition of “trade” given in Regulation of Ac- 
counts Act has no application. Arma Ram v. UMAR 
ALI Lah. 78 
Ss Presumption—Brothers and nephew 

—Presumption as to jointness. 

In the case of real brothers and 
deceased brother governed by Hindu Law 
the presumption, is that they are membarsof a 
joint Hindu family if there is no proof that there 
has been any disruption of the family. Arma RAM 
v. UMAR ALI Lah. 78 
PENAK Presumption--Entry in revenue 

papers showing members as owningland in equal 

shares, whether proves that they are co-owners and 
not co-parceners. 

Jt cannot be presumed that the entry in the re- 
venue papers showing members of a Hindu family 
as owning land “ in equal shares ” necessarily shows 
that they held it as co-owners and not as co parce- 
ners, Such an entry is only a piece of evidence 
which has to be considered along with the other 
evidence in the casa. “Standing alone,” it is not 
sufficient to prove “ separation of status.” Arma RAM 
v, UMAR ALL Lah. 78 

Joint family business—Afanager standing 
surety-—Strong evidence is necessary to justify 
liability of joint family on ground of legal nezes- 
sity—Question whether passing of letter of 
guarantee by manager ig ordinary incident of 
business is question of fact. 

It requires much stronger evidence to justify the 
conclusion that the manager of a joint Hindu family, - 
which has a business, has onthe ground of legal 
necessity a right by standing surety to make the 
joint family estate liable, d 

The question whether the passing of aletter of 
guarantee by the manager is an ordinary incident: 
of the trade or business of the joint family is a 
question of -fact ou which evidence is necessary, 
The fact that in respect of some other creditors 
similar latters were passed is not helpful because an 
incident of trade could not be established by reason: 
of some documents.passed atabout the same time 
in favour of other parties, especially when the cir- 
cumstances relating to the passing of those docu- 








son of 








ments are not on * record. . AGANNATZ  GANBSHRAM 
Agarwata V, SEINNARAYAN BHAGIRATH Bom. 73 
Limited estate-—-Gift to female—Pre.- 


„sumption as to" nature of, are 
. There.ia no presumption that-a gift to a female: 
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means a limited gift or carries with it the effect ót 
creating an estate exactly similar to a widow's estate 
under the law of inheritance, 

Even in cases where the words used by the testator 
confer an absolute ownership, the circumstances or 
the context may be sufficient to show that such an 
absolute ownership was not intended., The question 
in all these cases therefore depends upon the inten- 
tion of the testator which has to be gathered from 
the worda used by him and the willreadas a whole 
in, the light of the surrounding circumstances at or 
about the date of the will, VASANTHARAO v, Kopanpa 
Rao Mad. 190 
- Maintenance—Widow — Amount of 

maintenance, if limited by income which husband 

would have obtainede if alive, from joint family 
property. 

The amount of maintenance to which a Hindu 
widow is entitled is not limited by the measure of 
income which at the time of the order her husband, 
if alive, would have obtained from the joint family 
property. Paprsar v, MANGLOMAL SUGNOMAL Sind 559 
Minor — Minor succeeding as sole 

owner of joint family businesa—Business managed 

by guardian—Debts incurred in course of business 

—Ancestral property, if itable—Guardian creating 

charge on such property for such debt—Act, whether 

beneficial to estate and minor. 

Where a minor suceeeds to the family business as 
the sole owner his ancestral property is not liable for 
the debts incurred by the guardian in the course of 
management out of the business on the minor's behalf, 
His liability cannot be extended beyond the assets 
of the business, Therefore the ac; of the guardian in 
creating a charge on the ancestral property for the 
payment of such debts, cannot in any way be des- 
cribed as beneficial to the estate or to the minor. 
Ponnon Mat v. Risa4MBARDAYAL Lah. 648 
- Partition—Partition between brothers whe- 

ther effects partition between brothers and iheir 

gong. 

It cannot necessarily be said that ona partition 
between two brothers, there is also a partition be- 
tween the brothers and their sons. TEKOJAND NIOHAL- 
pas v. RIJHUMAL VIRUMAL Sind 271 
——— —— Widow's estate—Partition of im- 
movable property heldby widow's deceased husband 
and his brother as co-cwners—Witow's share as 
„widow's estate— Estate sold and converted into 
‘money — Widow getting her share in money—Cash 
in her hand is her immovable property in nature of 
‘widow's estate 
Upon partition of the immovable property held 
by the deceased husband of a Outchi Memon's widow 
governed in the matter of succeasion by Hindu Law 
and his brothers in cd-ownership, the widow gets a 
widow's estate in her share. The mere fact that tha 
properties are sold and converted into money and that 
the widow receives a sum of money instead of a 
share of the immovable property does not enlarge 
her estate and has a widow's estate in the sum 
recived by her just as if it were a share tha im- 
movable property partitioned between the parties. 
QGULLEKHABAL v. HAJRANBAI Sind 303 
Rellgious endowment—Essentisls for 

` valid endowment—Dedication~—Proof of — Held 
dedication was not proved. 

The mere execution of a deed though it may pur- 
port onthe face of it to dedicate the property to 
an idol, is not enough to constitute a valid endow- 
ment, for, the real object of the éxecutant may be 
to defraud creditors. It is necessary for the vali- 
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e 
dity of a deed of endowment that the exegutant 
should dives himself of the property. Wether he 
has done so or not is to be determined by his sub- 
sequent acts and conduct. Thus, if the profits of 
the property are appropriated by the executant to 
his own use and not to the worship of the idol, and 
his subsequent dealings with the property show 
that he did not intend to create an endowment, the 
dedication will be inoperative and the property can- 
not be treated as debuiter, i. e, belonging to the 
idol. The property will still continue to be his and 
it may be attached in execution ofa decree against 


The property in suit alleged to have been dedi- 
cated to the plaintiff idol was never mutated in 
the name of the plaintiff andthe settlor had estab- 
lished a flour mill and sugar-cane press (which, 
were notclaimed by the plaintiff) on the land in 
suit. There was evidence to show that the settlor 
after the alleged dedication treated the property in 
suit as his own property. He executed a security 
bond in which he gave the property in suit as 
security and called if ‘his own” property : a 

Held, that the dedication was not prove. PRABHAL 
Kumar v Buaawan Moan MANOHAR BIRAJMAN Oudh 114 
— Reverisioner—Alienation by widow Re- 

moter reversioner, if can challenge—His suit on the 

footing that nearest rerersioner had colluded uith 
the widow, if maintainable. 

A remoter reversioner is not entitled to a dec- 
laration against a widow that certain alienations 
made by her were not binding on him. Nor can 
his claim be treated as being onthe footing that 
though he is not the nearest reversionary heir he 
is entitled to sue for a dedlaration because the 
nearest reversionary heirs who had been joined as 
stranger defendants in the euit against the widow, 
had colluded with the widow. Brena KURR v. 
Rapsa Prasan RAI Pat. 796 
Pace a — Widow, if can agree to refer matter 

regarding reversionary interest to arbitration on 

behalf of reversioners as their guardian—Such 
agreement whether binding on reversioners. 

A Hindu reversioner has no rightor interest in 
praesenti in the property which the female owner 
holds for her life, Until it vests in him on her 
death, should he survive her, he has nothing to 
assiga or to relinquish, or even to transmit to his heirs, 
His right becomes concrete only on her demise ; until 
then it is mere spes successionis. His guardian, if 
he happens tobe a minor, cannot bargain with it 
on his behalf or bind him by any contractual engage- 
ment in respzct thereto, Heuce, where a widow has 
agreed torefer a dispute to arbitration regarding 
matters connected wi:h her minor daughters’ rever- 
sionary interest, not in any way purporting to bind 
the estate, or toact as representing the estate of 
her husband but in her right and as mother and 
natural guardian of minor daughters who were re- 
‘ersioners, her action is null and void and -the 
agreement is not binding upon the daughters and 
their right to the property is not affected by the 
award, HAR NARAINI KUNWAR v. SAJJAN PAL SINGH 

í P © 184 
— Successlon—Sisters—Dayabhag | School— 
Two sisters inheriting from father obtatning rent 
decree—One sister dying before full satisfaction 
of decree—Surviving sister is entitled to balance 
due, by survivorship~She alone can execute decree, 
. Two or more females inheriting from a male take 
under the Hindu Law a joint estate and on the death 
of one ofthem her interest passes to the reat „by 


. 
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survjvorship, unless by an arrangement between them 
«ethe right of survivorship had been relinquished. The 
income of ths estate however, belonga to them 
absolutely and may on thedeath of one orof all of 
them have a,different direction from the corpus. 
Where therefore two sisters inherit the estate of 
their deceased father and obtain a rent decree and 
bafore the decree is fully realizzd one of them dies 
the surviving sister is entitled to the unrealized rent 
by survivorship andshe alone is entisled to execute 
the decree for the balance due under it, SURENDRA 
Nata BASU v. RADHARANI DEBI Cal. 723 
— Trust in favour of sradh ceremonies of 

testator's family, validity of. 

Under Hindu Law the execution of a trust by a 
testator with the direction on the trustees to do and 
perform all sradh and other ceremonies of the mem- 
bera ofthe family of the testator in such manner as 
the trustee shall see fit, is invalid. SRIKISSAN KHAN- 
NA v, TARAC IAND GHANASHYAMDAS Cal. 405 
Widow—Alienation — Legal necessity — 

Right of surrender. 

It is of courss trus in one sense that every indi- 
vidual requires a place of abode but that does not 
mean that there is necessity in thelegal sense for 
building a house: 

Heid, that there was no necessity for mortgaging 
the khata or for surrendering it to ths landlord. 
SURADHANI DEBI v. PROLHAD MAHI Pat. 83 
_ Co-widowa—They succeed as joint 

tenants with right of survivership—One of 

them, if can alienate her share without consent 
of other—Such alienation how far binding on 
other co-widow or reversioner. 

If a Hindu dies leaving two widows, they succeed 
as joint tenants with a right of survivorship. 
Each of the ¢o-widows, however, has got a defined 
share, though their interest taken asa whole isre- 
garded as an estate held in co-parcenary. A co 
widow may deal with her life interest in any way 
she pleases, but ber dealing cannot in any way affect 
the right of survivorship of the other co-widow, 
Any dealing by a co-widow will be valid during her 
lifetime and will not affect the interest of the sur- 
viving co-widow or the reversioner. Hence a deed 
ef surrender by one of the co-widows, of her share, 
without the consent of other co-widow is not null 
and void but will not be valid beyond her lifetime 
so as to affect the right of survivorship of the other 
co-widow. The fact that the alienation or surrender 
wag for legal necessity makes no difference, 
Kuanta MANDALANI v, HEM KUMARI DEBI Pat. 353 
Surrender—Widow in occupation for 

time being—Effect of such surrender—Hatent of 

the right—Landlord and tenant—Surrender, 

The surrenderto the landlord, by a Bindu widow, 
of her entire interest in a raiyati holding of which 
she is for the time being in occupation, if it forms 
merely a part of the estate to which she succeeds, 
is a transfer of her limited interest in such holding 
and this right of transfer by way of surrender is 
vested ia every Hindu widow, irrespective of the 
provisions of the Ben. Ten. Act, that is to say, she 
may exercise it in cass of legal necassity or to the 
extent of the interest which she has during her 
life-time and it is not binding on her reversioners 
beyond the life-time of the widow. SURADHANI 
Desi v. Protgap MAHI Pat. 83 
—_—— Widow dissipating movable pro- 

perty—Reversioners are entitled to Court’s protec- 

tion by appointment of Receiver, 

.Reversionary heirs are entitled to the assistance 
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of the Court to prevent waste and dissipation by 
the widow, of the movable property in which they 
have reversionary rights by appointment of a Re- 
ceiver. ZULLEKBABAI t, HAJRANBAT Sind 303 
Widow—Widow's estate—Aceretions—Profits 

not realized during life time—Estate transferred but 

right to recover profits retained— Profits held did 

not gowith estate. 

Where the widow received the estate for her life 
time from her father and not her husband and there is 
no indication that she intended to treat the profits 
out of the estate, whichshe did not receive, as an 
accretion to the estate, the fact that she transferred 
the estate to her husband while retaining the right 
to sue for this income shows that she intended to 
keep the profits for herself agd not to associate them 
with the estate. RUPABAI v, Noxuzsina Nag. 591 
m WHI —Construction — Daughter held, took 

daughter's estate and not absolute estate 

In construing the will of a Hindu, it is not impro- 
per to take into consideration what are known to be 
the ordinary notions and wishes of a Hinduin res- 
pect of devoluticn of a property. 

Awillof a Hindu provided as under. “My self- 
acquired properties . . . Silver and gold and 
other movables belonging to me—all the properties 
aforesaid shall, on my death, be enjoyed by my wife 
till herdeath and after her death, they shall pass to 
my daughter. Thereafter, they shall pass to my 
grandsons through my daughter. As stated here- 
under, the debts due by me to outsider, should be dis- 
charged hereafter from the annual income derived 
from the said properties mentioned above. After 
discharging all the said debts, the person who shall be 
enjoying the said properties as aforestated shall pay 
to my four granddaughters each a sum of Rs. 25 per 
annum towards pasupukunkuma” : 

Held, that the estate which the testator intended 
his daughter to take was an estate which she would 
take under the law of inheritance, that is, a limited 
estate analogous tothat of a widow's estate and not an 
absolute estate. The testator meant to give a daughter's 
estate rather than a lifeestate. There could therefore 


be no vested remainder liable to be attached. 
VASANTHARAO v. Kopanpa Rao Mad.190 
—_—- Vested interest — Life estate in 


favour of daughter after whom her son was to 

be absolute owner—Son dying before his mother— 

Son's vested interest held existed during mother's 

life estate and after her death son's heirs were 

entitled to inherit. 

According toa will the property was bequeathed 
to the testator’s daughter and her son with a 
condition that the daughter should have life interest 
and bethe first owner throughout her lifetime and 
after her death the son should be absolute owner of 
the entire property. ‘he legatees had no power of 
transfer, Both were alive at the time of the testa- 
tor’s death but the son pre-deceased his mother: 

Held, that the intention of the will that the estate 
which was given to the daughter would only be an 
estate to hold for her lifetime and that vestéd® in- 
terest in the son existed during her life estate, The 
ownership of the son, therefore, began from the 
death of the testator and for these reasons his heirg 
were entitled to inherit after his mother’s death, 
Monan LAL v, Goran Lan All. 17 
< et Vested remainder — Vested remain- 

der after conferring limited estates analogous to 

that of woman's estate under Hindu Law. . 

It is not possible to have a vested temainder after 
conferring a limited estate analogous to that of a 





siwi 


Hindu Law-— concld. 


woman's estate under the Hindu Law. The holder 
of such an estate whether she be a widow or a 


daughter would fully represent the inheritance, 
VASANTHARAO Y, KODANDA Rao Mad.190 
identification. Sze Criminal Procedure Code, 
1838, s. 159 499 
Sre Criminal trial 499 


Immovable property. 
Act 1852, 5. 3, Expl. l 


Income-tax—Docirine that in revenue cases “the 

. substance of the matter” may be regarded as 
distinguished from strict legal position, depri- 
cated—Principles of fiscal legislation, stated. 

It is wrong to suggest that in revenue cases “the 
substance of the matte” may be regarded as dis- 
tinguished from the strict legal position. The Judi- 
cial Committee views with disfavour the. doctrine 
that in taxation cases the subject is to be taxed if 
in accordance with a Court's view of what it con- 
siders the substance of the transaction, the Court 
thinks that the case falls within the contemplation 
or spirit of the statute. The subject is not taxable 
by inference or by analogy, but only by the plain 
words ofa statute applicable to the facts and cir- 
cumstances of his case. The principle of all fiscal 
legislation is this: If the person sought to be taxed 
comes within the letter of the law he must be 
taxed, however, great the hardship may appear to 
the judicial mind to be. On the other hand, if the 
Orown, seeking to recover the tax, cannot bring the 
subject within the letter of the law, the subject is 
free, however, apparently within the spirit of the 


Sne Transfer of Property 
825 


law the case might otherwise appear to be. 
Tsau Bank of OnettinaD Lip. y. OO0MMISSIONEB oF 
Inoome-1ax, MADRAS P. C. 218 


Mutual benefit society—Co-operative Bank 


carrying on businéss with non-members, if mutual 

_ benefit society. 
“A. Co-operative Bank carrying on banking business 
with non-members cannot maintain the claim to be 
a mutual benefit society. It can only . escape taxa- 
tion under the provisions of the notification which 
the Central Govt. has published under s. 60 of the 
Income Tax Act. COMMISSIONER OF Incoms-Tax, 
Mapkas y. SALEM Distaicr URBAN BANK Lrp, SALEM 
: : Mad. 3888 B 


Income Tax Act (XI of 1922), s. 3—" Individual” 
—If -includes co-operative society—Oo-opera- 

-tire Bank having as share-holders some persons and 
other co-operative societies, whether ‘association 
of indivilduals’, within meaning of a. 3. 


-A corporate body created by a statute is an indi- 


vidual within the meaning of s. 3, Income Tax Act, 
and hence a co-operative society registerel under 
the Go:operative Societies Act, must fall within the 
same category. It isa corporate body and has per- 
petual succession. A Oo-operative Bank registéred 
under the Co-operative Societies Act consisting of 
shére-holders some of whom are persons and others 
co-operative societies, ia therefore an association of 
individuals within the meaning of s. 3 of the Act 
and can be assessed to income-tax as an association 
of individuals. OoMMIssIUNER oF INComE-TAx, MADRAS 
v; SALEM Diateior URBAN Bank LTD., SALEM 
DAE | Mad, 388 SB 
em s, 10 (2) (IX)—Firm of partners doing 
-business- of importing liquor — Some parinera 
«prosecuted for offences under Excise Act in con- 
nectton with, business—~Expenditure incurred for 
defending. them, tf can be deducted as business 
-toss or one under se 10 -(2)-Gx), -- `- 
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The words “for the purpose of earning such pro- 
fits” in s. 10 (2) (iz), Income Tax Act meng that e 
the purpose intended to be effected is the carning 
of profits. d 
Although a loss in some circumstances may have 
been brought about asa result of expénditure which» 
has failed completly to effect the purpose intended 
when the expenditure was made, it cinnot be said- 
that when expenditure hos been undertaken by 
persone to protect their good name and they have 
succeeded they can be said to have suffered loss, - 
A business loss is to be regarded as akinto such 


. loss as may bə caused by the depredation of thieves 


or by some disaster entirely outside the volition of 
the person who suffers that loss. 

Tne assessee was a firm of partners doing 
business of importing liquor, Some of the partnars 
were prosecuted for offences under the Excise Act 
in connection with the busimegs and the firm hd to 
incur a great expenditure to defend them. The 
firm claimed to deduct this expenditure from: 
assessable income as business expenditure ‘and 
business loss: 

Held, that the expenditure could not be delucted 
either as a business loss in ascertaining the profits 
or gains of the assessee or ag an expenditure falling 
under s. 10 12) (ix), Income Tax Act. COMMISSIONER 
oF INOJME-TAK, Burmav, Gaspar & Oo, RANGOON ' 

: Rang. 286 8B: 
- —88. 13, 23 (3)—S. 13 cannot be divorced from 

8. 22 (3)— Provizo to e. 13, scope of—Income-tar 

Oficer when making assessment. under s. 2313), if 

can rely on information not disclosed to assessee — 

His duty ta draw assessze’s attention to any such 

material and give him reasonable opportunity to 

meet case arising therefrom. 

Section 23 (3) of the Income Tax Act is, not ex- 





hiustive and there is imphcitin the sec.ion,in its - 


context, the power to collect and act on other evi- 
dence, using “avidance” ina wide sense of that term ' 
and it is not necessary to invoke the proviso to s, 13.- 
of the Act for that purpose, for that section and in 
consequence the proviso, relates to the method of - 
accounting and that alone. Section 13 cannot how-- 
ever be divorced entirely from s, 23 (3), because it 
is only in an enquiry under sub-a, (3) of s. 23 that 
s.13 can operate. There is, no conflict or divorca” 
between ss. 23 (3) and 13. In proper cases the- 
aéctions work together, But the proviso to s. 13 does: 
not have reference to the manner in which informa- 
tion is obtained either by private enquiries or other- 
wise. It relates to the manner in which material- 
before en Income-tax Officer shall be usel. “°° ~ 
The power to make private enquiries is implicit 
in the provisions of s; 23 of the Act. Though there is 
uothing in the Act which requires the Locome-tax, 
fiser to disclose to the assessee the material om’ 
which he proposas to act or torefer to it in his order, - 
natural justice requires—and he should conduct his : 
proceedings in accordance with natural justicehe > 
Should draw the assessee's attention to any such : 
material and give him: reasonable opportunity to- 
meet the case arising therefrom before making his. 
order. Further,as an order wnders. 23 (3) is ap--. 
pealable, that order should contain with sufficient - 
precision, the material on which the assessment is - 


based so that the appellate authority can form a just 


opinion of the fairness of the assessment. There can - 
however, be no question of the assesses being entitled 
todemand copies of confidential statements in the 


Possession of the Income-tax Officer or to demand 
- -- - that his informants should be- called by the -Income- 
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“ax Officer; sa that they can be cross-examined by 
the &ssessee, and the Income-tax Officer is not a 
Court fithe usual meaniag of that word when he is 
holding an enquiry unders, 23 (3). Unders 37n? 
the Act he hag merely certain powers of a Oivil Court 
for the purpofes of Ghap. IV, Cosmisssonzr or In- 
OoME-TAx, BOMBAY Presipency SIND AND BALUCAISTAN 
v. KHEMCNAND RAMDAS, Firm Sind 875 


= — $.44 (1)—Maintenance received by mother, 
' whether assessable —Existence of will in her favour, 
- if makes difference, . 

By virtue of her right to reseive maintenance 
from her son and his estate, a Hindu mother comes 
under s. 14 (1) c£the Act and the maintenance re- 
eeived by her isnot assessable This being so the 
existence of a will in mother's favour providing for 
her maintenance is of no consequence. , ComMISSIONER 
oF Inoome-rax, O. P. anp U, P, v. Rant RUDH KUMARI 


f Oudh 435 
- $, 14 .1)—Undivided Hindu family *— 
Mother, if included. 

_, The expression ‘undivided Hindu family’ used in- 
s. 14, Income Tax Act differs from what is called 
a Hindu co parcanary body which is a much nar- 
rower body and which includes those male members 
who took by birth an interest in the co-parcenary 
property. It is not necessary thata memberof an 
undivided Hindu family must have a vested inter- 
est in the family property. Hence a mother must 
be deemed to be a member of an ‘undivided Hindu 
family’ with her son within meaning of s. l. 
COMMISSIONER OF Income tax, O. P, ano U. P. v. RANI 
Rupa KUMARI A Oudh 435 
5. 23 (3). Ser Income Tax Act, 19922, s 13 
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m 88.42 (10; 43 —Seope of s. 42 (1)—Agent 
~ contemplated by s. 43—Held, that P Bank, non- 
~ resident in British India had business connection 
- with K Bank in British India and profits and 
‘gains, subject-matter of assessment accrued to P 
` Bank directly or indirectly through such business 
connection—K Bank held, was properly treated as 
agent of P Bank. 

| The words of s. 42 (1), Income Tax Act, are wide 
enough ‘to cover profits or gains which can be said 
to accrue or arise to the assessee non-resident in 
British India directly or indirectly through or from 
any business connection which may exist between 
the assesses and the other firm in British India. 
“The -agent contemplated by s, 43, Income Tax Act, 
is sd to speak an artificial creation, for it is pro- 
vided that any person having a business. connec- 
tion witha person residing out of British India, 
upon whom the Income-tax Officer has served a 
notice of his intention of treating him as agent of 
the non-resident person is to be deemed tobe such 
agent IE ; 

` Held, on the facts of the cage that the P Bank, nsn- 
‘resident‘ia ‘British India had a business connection 
with the K Benk in British India during the year of 
asséssnent, and the profits and gains, the subject- 
matter of the assessment, accrued to the P Bank 
directly ‘sr indirectly through such business connection 
in British Jndia, The {tems in question did represent 
‘loins made ‘bythe P Bank to the K Bank, and the 
money wis used in the branch of th: K Bank at 
‘Rangoon; which was then in British India. The 
fact that'the-transactions were negotiated through 
‘he’s branches of the banks did not affect this ques- 
tion’: the branches were not separate entities, but 
were parts of the two respective banks, and the 
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business so transacted by the two branches was the 
business of the two banks 

Held, further that the Income-tax Officer was acting 
within the power conferred upon him by 3.43 in 
treating the K Bank as the agent of the P Bank for 
the purposes of the Act. PANK or OHETTINAD, LIMITED 


y. COMMISSIONER OF INCOME TAX, MADRAS P C 218 
—— s 43. Sen Income Tax Act, 1922, s. 42 WD 
218 





$.66—Function of High Court in cases 

referred under s. 68. l 

The function of the High Oourt in cases referred 
to it under s, 66 of the Income Tax Act is advisory 
only, and is confined to considering and answering 
the actual question refarred t0 it, Sır RAJENDRA 
Narayan Baans Dgo v- COMMISSIONER or INooME-TAx, 
BIHAR AND ORISSA PC1 
- 8. 66-— Question purely of academic interest 
_ —High Court should refuse to answer auch ques- 

tion. 

The Oommissioner of income-tax and the High Court 
should refuse to answer the question referred toit for 
its consideration when if has only an academic in- 
terest whichever way it may be answered leaving 
it to the assessee to take such steps as he might be 
advised to obtain the reference to the High Oourt 
of such other question with regard to liability to in- 
come-tax as may infact arise under the material cir- 
cumstances. Sır RAJENDRA Narayan Baang Deo v. 
COMMISSIONER OF JNOJME-TAX, BISAR AND ORISSA 
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Insolvency—Adjudication of judgment-debtor by 
foreign Court—Attachment by decree-holder of 
movable property in British India-~Attachments 
before and after adjudication — Effect — Civil 

‘Procedure Code (Act V of 1908), es. 61, 73. 

An adjudication by a foreign Court operates as a 
private transfer within the meaning of s. 64, Civil 
P, C. hen a foreign Oourt adjudicates a person 
insolvent the only -property in British India which 
vests in the Receiver is the movable property which 
the insolvent was free to assign at the date of the 
adjudication and such property vests by virtue af 
private international law. Having regard to s. 64, 
the adjudication dees not, however, affect the rights 
of a creditor who has attached before the adjudica- 
tion. He remains entitled to the benefit of his at- 
tachment. But where the creditor attaches after 
adjudication, he is not entitled to anything by 
reason of his attachment and he is left merely with 
the right to prove his debt in insolvency. Section 64 
read with s. 72 doe3 not affect this conclusion, 
B. VEERANNA Sia v. Orroran REOEIVER, BECUNDERABAD 

; Mad, 172 
Duty of Court before devlaring person as 

insolvent. ; i 

An order declaring a person as an insolvent in- 
volves a certain amount of disgrace and harassment 
to the party andthe provisions of the Insolvency 
Act should be strictly observed before tte stigma 
is placed upon a person. Dammu: VIGSNESAM v. 
Varanst LAKSHMI NARASINGHA Murty Pat.665 


——— Oficial Assignee, if represents creditors 

for all purposes. . 

The Official Assignee doses not represent the. 
creditors for all purposes in insolvency proceedings, 
In many respects his interest and that ofa creditor- 
may be in conflict. PUNJAB NATIONAL BANK v. MALIK- 
BAM IKISSENOHAND * Cal. 537° 


Insurance-—Fire insurance—Oaus of proof of’ 
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any particular fact, ts governed by agreement 

between parties —“ Civil commotion", meaning ex- 

plained. 

In fire insurance ag a matter of agreement be- 
tween parties the onus of proof of any particular 
fact or of its non-existence may be placedon either 
party in accordance with the agreement made be- 
tween them, 

In fire insurance policies the phrase ‘civil com- 
motion’ is used to indicate a stage between a riot 
and civil war. It has been defined to meanan in- 
surrection ofthe people for general purposes though 
not amounting to rebellion, but it is probably not 
éapable of any precise definition. The element of 
turbulence or tumult is essential; an organised 
conspiracy to commit qiminal acts where there is 
no tumult or disturbance until after the acts does 
not amount to civil commotion. It is not, however, 
necessary to show the existence òf any outside orga- 
nisation at whose instigation the acts were done. 
SAMUERL L. Levy v. AssIoURAZIONI GENERALI 

P C 843 


Interest—Absence of contract to pay—Effect—Words 
and phrases, 

The claim for interest up tothe date of the 
institution of the suit cannot be allowed when not 
based on a contract, Snan Masoop AHMED v. BIKAN 
MaAHURI Pat. 569 


~—_—-— Morigage—Security good—Suit delayed for 

13 yeara—Court reduced interest from one per. 

cent. compound to one per cent. simple. 

Where the security was good and there was no reason 
why the suit should have been delayed for 13 years, 
the High Oourt reduced the rate from 1 per cent. com- 
pound to 1 per cent. simple. SITARAM 9. KrissNarao 

, Nag. 641 


Interest Act (XXXII Of 1839), s. 1 Proviso—Money 
adranced to minor for necessaries—Interest, if 
can bs allowed. - 

A perscn who has supplied minor with necessaries 
is entitled to interest on the ground that interest 
would be allowed by a Oourt of Equity. R. V, RAJA- 
RATHNA OLBEITIAR V. BARI SHAIOK MAHBOOB SAHIB 

Mad. 101 


Interpretation of Statutes—Directory or manda- 
tory—Distinction—Statute creating public duties— 
Use of word “shall.” 

The question whether mandatory enactments ought 
to be construed to be directory only or obligatory, 
depends upon the general scope and object of the 
statute to be construed ancl these are the guides 
upon which a Ocurt can decide whether the provi- 
sions are directory or imperative. It is thus that the 
intention of the Legislature can be determined. 
The use of the word ‘‘ shalt” does not necessarily 
imply that a particular provision is imperative, 
The distinction between statutes creating public 
duties and those conferring private rights is that in 
general the provisions of the former are directory 
and “of the latter imperative and that in the absence 
of an express provision the intention of the Legis- 
lature isto be ascertained by weighing the con- 
sequences of holding a statwte to be directory or 
imperative GURDIT SINGH Vv, COMMITTEE oF MANAGE- 
MENT GURDWARA NAWIN PADSHAKHI, BIO. IHUANA 

kk Lah. 625 
~— — Marginal notes—When can be looked into. 

A marginal note cannot be looked at for interpret- 
ing the provisions of a section. But where, a possi- 
bility ôf ambgiuity may arise by the use of certain 
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words the marginal note can be used to clear it.” 
EMPEROR v. FULABJAT BHuLABual Josat ® 
Both. 794° 


Jiidicial order—Binding, effect of. : 

A judicial order passed by a Qourt having 
jurisdiction to pass it, is always bifiding on the 
parties and cannot be set aside except on grounds 
of fraud. The Small Oause Oourt cannot decide 
any question of title and on that question the dec- 
ree would not certainly be res judicata ina sub- 
sequent suit, but no suit would lie merely to annul 
the decree, Naran OHANDRA DALPATI y. Sipe Nara 
SINGA Cal, 200 
Jurisdiction— Appeal to District Judge from 

decree for less than Rs, 5,000 ~Pecuniary jurisdic- 

tion of District Judge to decree appeal —Amount 
to be decreed beyond his jurisdiction—Proper 
course for him. 

District Judge inan appeal from a decree for an 
amouat less than Rs. 5,000, cannot piss a decree 
for payment of a sum larger than Rs. 5,090, since 
this is his maximum pecuniary jurisdiction. In 
such a case whathe ghould do is to submit the 
record to the High Court with the recommendation 
thatthe appeal be transferred toits own file and 
decree passed accordingly. He should not return 
the memorandum of appeal to the aopellant for 
presentation before the High Court. RAMINDER 
SINGH v. MORINDER Sines Lah, 399 
——~--~— Cause of action—Plaintiffs residing and 

doing business at Saran having transactions 
with defendant residing and doing business in 
Bombay—Plaintiffs mortgaging certain property 
in Saran for money due to defendant—Defendant 
bringing mortgige suit in Bombay and obtaining 
decree—Plaintiffzs suing at Saran for de:laration 
that decree of Bombay Court was nullity and 
fraudulent—-Court at Saran held had no jurisdic- 
tion to try case. 

The plaintiffs were residents in the District ‘of 
Saran carrying on cloth business in the town of 
Chapra and they had transactions with the defend- 
ants who resided and ordinarily did business in 
Bombay. The plaintiffs and.the defendants execut- 
ed a simple mortgage bond hypothecating some im- 


- movable properties in the District of Saran for the 


payment of debts due from them to the defendants, 
Thereafter the defendants brought a mortgage suit 


‘on the original side of the High Oourtat Bombay, 


obtained a preliminary docree ex parte and through 
their attorneys sent to the plaintiffs a notice inti- 
mating that the High Oourt at Bombay would be 
moved on a certain date for certain reliefs in the 
matter of sale of the mortgaged properties. The 
plaintiffs filed a suit for a declaration that the dece 
ree obtaiued at Bombay was illegal, fraudulent and 
a nullity and was liable to be set aside and for an 
order to set aside decree: 

Held, that the place where the plaintiffs' cause of 
action arose was Bombay and the Subordinate Judge 
at Saran hai no jurisdiction to try the case, 
SAMPAT LAL V. KALURAM BRIJMO?AN > Pat. 152 
— Pecuniary—Valuation is not to be made 

according to artifizial rules under provisions of 

Court Fees Act (Vil of 1840). h d 

For the purpose of dstermining juris liciion the 
valuation has to be made according to the market 
value of the subject-matter of the suit uader the 
Suits Vaiuation Act and not accordiug to the'arti- 
ficial rules under the provisions of the Vourt lees 
act, Iswart OHANDRA SAHA v, OHULI Garo Gal, 596 
Lahan-gahan. Sse Mortgige 641 
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Land Acqulsition Act (I of 1894), $. 18— Collec- 
torunder,s. 18, if Court subordinate to High 
gor sods to be controlled under s. 115, Civil 

caer ere Code (Act V of 1908). 

“A Oollector ander s, 18, Land Acquisition Act can- 
not be treated as a Oourt’ anda fortiori he is not 
subordinate to the High Courtso asto be controlled 
under s. 115, Oivil P. O. AMARNATH BHARDWAJ v. 
- GOVERNOR-GENERAL IN COUNOIL Lah, 477 


Landlord and tenant—Bengal Regulation (XXVII 
of 1793), Art. 2— Land seitled jor erection of 
| Bola, subsequent to Regulation—Landlord to receive 
„ ground rent and also consolidated sum as ‘tangiana’ 
+, —Contract for payment of ‘tangians’, legality of 
— Regulation if applics—‘Tangiana’, what is. 
The provisions of Beng. Regulation XXVII of 1793, 
applied only to hats and bazaars existing at the date 
of the Regulation and not to those which came into 
existence ‘afterwards, 

The expression “tangiana’’ represents a sum of 
money charged by the landlord on the sale of articles 
sold in gola erected on his land. It is a consideration 
for the settlementof the lend or the erection of a 
gola, and not something in the nature of a tax or 
duty, and-can‘ therefore be charged by a private 
party. Hencea contract to pay ‘tangiana’ is neither 
illegal nor otherwise unenforceable, 

There can be no objection to the recovery of 
tangiena, if the person with whom the land was 
settled had agreed to pay it in the shape of a 
consolidated sum as a consideration for the occupa- 
tion of the land settled with him for the erection 
‘of a gola upon it, even ifthe ground rent was also 
‘agreed to be paid. Suam Masoop AHMAD V. BIKAN 
MaAHURI | i Pat, 569 


`~- Ejeċtment—Grove-holder — Agreement bet- 
‘ween zamindar and tenant that -land should be 
used’ for grove—Building of structures on portion 

> of land—Whether breach of contract—Tenant, 
if can be ejected from whole area. ik; 
Theré is a clear distinction between usinga grove 
for the purposes of cultivation and using it for the 
purposes of erecting structures upon it, even though 
those structures are of a temporary nature, The 
cultivation of land is not necessarily inconsistent 
with the planting of trees, but no trees can be 
planted on that portion of a grove on which structures 
have been erected. Where there is an agreement 
between a zamindar and a tenant that the tenant 
should have a specified area for the purposes of a 
grove, and the tenant either does not use a definite 
ascertainable portion for the purposes of a grove, by 
neglecting to replant for à considerable period, or 
affirmatively uses a definite ascertainable portion, 
even a small portion, for some other purpose, e. Ja 
ordinary cultivation, or building a house, he com- 
mits a breach of the original contract and is liable 
to ejectment from the whole, unless the zamindar 
has acquiesced in the continuance of the contract 
Such an.agreement between the parties can be pre- 
sumed from ‘the circumstances, BANSIDHAR MISRA 
v. BrNpEsawari DATT Oudh 620 
——-—— Fizedrate tenant doing acts detrimental to 
land or inconsistent with purpose for which it 
was let —Landlord,jf can sue for mandatory in- 

. junction —Such suit, sf cognizable by Civil Court. 
The proprietary right ina fixed-rate holding con- 
tinues to vest in the landholderand any actof the 
tenant which constitutes an invasion of such right 
must therefore constitute a wrong A fixed-rate tenant 
who puts his holding to a use which is inconsistent 
withthe purpose for which tne hulding was let may 
thereby jeopardise the right of the landholder to 
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realize the rent of the holding as and when it falls due 
and such an act would therefore constitute an invasion 
of the proprietary right of the ,landholder. A land- 
holder can therefore. sue a fixed-rate tenant for com- 


pensation or for an injunction if the latter does some 


act inconsistent with the purpose for which the hold- 
ing was let. Such a suit is not barred by any 
provision of the Ten. Act, nor is by that Act 
cognizable by the Revenue Court, A suit for com- 
pensation or for an injunction as against a fixed-rate 
tenant must therefore in view of the provisions of 
a. 9, Civil P. O., lie in the Oivil Oourt, Assarrr 
SINGH v. OBANDRIKA PRASAD KUARI All. 421 


-- Permanent tenancy— Mere fact that tenancy 
is for agricultural pugposes, if indicates that 





© tenancy was permanent, 


Where there is no reliable evidence to show that 
the landlord yearin and year out determined what 
the rent chargeable should be for the year, the fact 
that the tenannies were granted for the purpose of 
agriculture cannot be regarded as sufficient either 
in fact or in law to negative the conclusion indicated 
by many strong circumstances that the tenancies 
were of a permanent character. Their Lordships 
would not willingly cast doubt upon the principle 
that the fact that atenancy is for agricultural pur- 
poses does not prima facie indicate that it is perma- 
nent or indeed thatit is more than an annual tenancy. 
The inference of permanence requires the presence of 
circumstances explicable when taken as a whole only 
onthe hypothesis of permanence. SHANKaRRAO V. 

6 P.C. 342 

Rent decree against. recorded tenants— 
, Representative of tenant who was dead nat 
impleaded—Decree against. deceased tenant is 
nullity and cannot be executed: against legal 

) representative. CE 

Where the landlord obtains a rent decree against 
the recorded tenants one of whom is dead and fails 
to implead the legal representative of the tenant 
who was dead at the time of the institution of the 
suit, the decree is a nullity being against a déad 

rson and it cannot be executed against his legal 
representative. MAHANI OnIneRav, RAMJAN ALI 

Pat. 248 
—Suit by landlord for ejectment of tenant 

—Permanent sub-lessee not impleaded—Decision 

does not bind him. 

Where in asuit by a landlord against his tenant 
for -ejectment, the permanent sub-lessee is not made 
a party, the decision of the suit is not binding upon 
the sub-lessee and he is not liable to ejectment. 
SUKUMAR! OHANDRA MUKHERJEE V, NaGENDRABALA 
Dast Cal. 622 


Suit for rent without alternative claim for 
damages for use and occupation — Dismissal of, 
on ground that defendant was not tenant —Damagea, 
if can be recovered—Plaint, when can be allowed 
to be amended so asto include such claim. . _ 

‘If in a rent suit, the facts alleged by the plaintiff 
are such as would support a claim to recover damages 
for use and occupation, the Court would even. in 
second appeal allow the plaint to be amended so as 
to include an alternative claim for damages. Where 











however, the case pleaded by the plaintiff in his rent 


suit was based upon the relationship of landlord ande 
tenant without the alternative claim for damages fur 
use and occupation of the land and it was that case 
which the defendants had to meet all through. the 


Litigation. The plaintiff cannotbe allowed in second 


KIR 


appeal, after His suit was dismissed on the groùñu 
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that the defendant was not his tenant, to recover 
damages for use and occupation by allowing him to 
amend his plaiitso as to change the ground of his 
claim. Baoud NARAIN Sincay, Moramwap Umrao 

ee eave Pat. 733 
—~-— Tenant holding over after expiry of ledse 

— Protest by landlord —Suit for rent after some 

vears—Whether amounts to consent by landlord to 

tenant's, holding over—Rent, if can be recovered 
after expiry of lease. oy 

Where there is ncthing to indicate that the land- 
lord has ‘declined to consent tothe tenant holding 
over alter the expiry of the Jesse, the institution of 
a suit for rent may well be deemed to be an expres- 
sion of assent’ to his holding over, But when the 
landlord, according to ghisown admission, has for 
four or five years protested against the defendant 
holding over and then has instituted a suit for rent 
that does not amount to a congent to his holding over 
from the expiry of the period of thé thika, It is in- 
consistent with the landlord’s conduct and can 
merely be evidence that aftera period of yearsthe 
Jandlord himself changed his mind with regard to 
what he wanted to do. In such a case the landlord is 
not entitled torecover rent from the tenant after the 
expiry of the lease, Baoau NARAIN Sinan v, Mouam- 
MAD Umgao Pat. 733 
Tenure and sub-tenure— Holders of, relation 

between —Sub-tenure ceasing to exist—Effect on 

superior tenure. 

Thé relation between the holder of a tenure and the 
holder ci a sub-tenure immediately subordinate to it 
iš that of landlord and tenant. Each interest is a 
right fo hold land, If therefore for any reason an 
inferior tenure or holding ceases to exist whether by 
-lapse of time (as in thecase of a tenure which is not 
permanent) or by annulment, or byabandonment or 
otherwise howsoever, this necessarily operates as 
bringing to an end a qualification imposed upon the 
superior interest in the land. PROFULLA Nata TAGORE 
v. Santos Kumar Das PG 472 
Lease—Lease and easement, difference explained. 

The difference between a lease and an easement is 
well-defined. By a lease the owner of land retains 
his ownership but parts with possession. The leasee 
is entitled to possess the land leased to the exclu- 
sion of all others. An easement isa different thing. 
By granting an easement the owner of the land 
retains not only his ownerhip but also his posses- 
sion. The grantee does not get possession of the 
land but gets merely aright to the limited use of 
the land. Where, therefore, under a kabuliyat a per- 
son has been given merely a right of passage over 
the land the grantor has not parted with possession 
of the land in any sense. He retains in himself 
expressly a right of passage over the land jointly 
with the grantee. The kabuliyat, therefore, is nota 
lease. It merely seeks to create an easement in favour 
of the grantee. Haran OHANDRA MUKHOPADHYA V, 
SHYAMA CHARAN UHAKRAYARTY Cal. 483 

-Lessee seeking possession—Person in posses- 
aton, if can question title of lessor and lessee, 

A lessee seeking to get possession under his lease 
must prove both the titleof his leesor and his own 
title under the lease. It is competent, for a per- 
gon in actual possession to dispute either the title 
of the lessor or of the lessee under his own lease or 
“# both. Brrnan Das v. IQBAL UN-NIBA - Oudh 444, 

Permanent —Premiges in town used for resi- 

dential purposes—Infer ence, 
- It is extremely unlikely that a łease for residen- 
“tial purposes in a town would be taken on pre- 
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caricus terms. Hence the fact that the. premises 
which are situtated in the town are being and have 
been used, fcr the purpose of residence shows that 
the lease was permanent, SUKUMAR CHANDRA MUKBEB- 
JER ù. NagenpRaBara DASI Cal, 622 
Lease or sale. Sez Deed . 782 


Legal Practitioners Act (XXVI of 1879), 8.14 
— District Judge finding charge not established 
Case should not be submitied to High Court. 
Where the District Judge does not find that the 

charge of professiénal misconduct has been estab- 

lished, the case should not be submitted to the 

High Court. In re S.K. MITRA i 1 

Letters Patent appeal, Sze Practice 418 


Letters Patent (Madras), cl. 12—Posting of offer 
or despatch of offer by telegram from particular 


place, if can be regarded as part of cause of action: 


—Notice of rejection must be taken to have been 

given in place where letter is received, 

The posting ofan offer orthe despatch by tele- 
gram of an offer from a particular place cannot be 
regarded as part of the cause of action: The offer 
is made at the place where it is received and if it 
is made by post or telegram the place of’ despatch 
is not a material factor. Similarly, the notice of 
rejection must be taken to have been given in the 
place where the letter was received. The place of 
rejection is not rfaterial. Musses. ABMAD Bux ALLAH 
Jovaya v. FAZAL ARIM ` Mad. 154 


Life Assurance Companies Act (VI of 1912), 


ss. 34, 4 (1)—Persons falling under all the 
categories mentioned in $. 34 caw be punished, 
It ig wrong to contend that under s, &4, Life 


Assurance Companies Act besides: the conipany only 
persons, falling under any of the categories specified 
therein can be punished. In re K.O. PANDALAI, - 
Mad. 896 
Limitation — Objection aa to—Waiver. 

Objections regarding limitation cannot.be waived 
and that even if they are waived they can be taken up 
again by the parties waiving them or by the Uourts 
themselves. Kunpo Maur v., Daurat Ram-Vipya 
Parxass FIBM Lah. 379 


Limitation Act (IX of 1908), s. 5— Interpretation 

—Appeal, meaning of, explained, 

Section 5, Lim. Act, contemplates an appeal, ap- 
plication for review of judgment or for leave to 
appeal or any other application to which s,5 may be 
made applicable, and an appeal there means an 
appeal that isto be instituted for the first time and 
not an appeal which has already been instituted but 
is amended later on account of any defect havin, 
been noticed in the memorandum of appeal, Unless 
therefore this section is made specially applicable to 
such cases, s. 5, cannot be invoked by an appellant, 
who has omitted to implead a necessary respondent in 
the case and the effect of whose omission isthe dis- 
missal of the appeal. SAANGARA Binan v. IMAM Din ` 

Lah. 332 
——- 8, 5—Sufficient ground. 

Where the necessity for filing the second memo- 
randum late, arose out of the erroneous rejection of 
the first memorandum whick had been filed within 
time, this in itself forms a sufficient ground for 
extending time under 8. 5, GAJADHAR BHAGAT v. 
Morr CHAND BHAGAT Pat. 671 
————- 88. 6, 7—S. 48, Civil Procedure Code (Act 

V of 1908), overrides ss. 6 and 7 and not vice versa, 

Section 6, Lim Act is made to govern not the 
periode of limitation prescribed generally in any, 
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Act, but only the periods prescribed in the third 
golurin wt the First Schedule of the Lim. Act itself, 
There is thusa very strong implication from the 
wording of s. 6 that it was intended not to apply 
to periods of, limitation prescribed’ under other 
Acts, and accordingly se 6is subject to 3.48 of the 
Oivil P, O. Section 48 (X (b), Civil P. O., implies 
that s, 48 is intended to affect remaining provisions 
of the Lim. Act, and this implication is supported 
by the wording of the first paragraph of s, 48, which 
does not merely prescribe a period of limitation but 
Jays down in catagorical terms that in the circum- 
stances contemplated no order for the execution of 
the same decree shall be made, the implication 
clearly being that this is meant to bar any order 
for execution even where, so far as limitation is 
concerned, the right to execute might otherwise 
exist. Thus upon a careful examination of the 
wording of s. 6, Lim. Act and s. 48, Oivil P. O. 
there are to be derived two cross inferences rein- 
forcing each other, and whatis to be inferred by 
implication from each section isthe same, namely, 
that s. 48, Civil P. O., was intended to override s. 6 
of the Lim. Act, and not vice versa. 

Section 7, Lim. Act is in a sense a subsidiary 
section to s. 6, and must be read with it. This is 
clear from the fact that it is not self-contained. It 
refers only- to “ such disability,’ the word “ such "° 
manifestly referring tothe disabilities enumerated 
in s. 6. Where, therefore, 5.7 says that time will 
or will not run, that time must be taken to be 
the time referred to in 3.6, thatis to say, the time 
specified in the third column of the First Schedule 
of the Act. Both ss.6 and 7 of the Lim. Act, must 
be read subject to the provisions of s. 48, Oivil 
P, O. BIBI ZALIKHAN v. Rama PRASAD Pat, 369 


—— 8, 10—Truat property leased in derogation 
of trust—Lessees assigns for valuable consi- 
deration—S. 10 does not apply. 

Section 10; Lim. Act, has no application to a case 
where the trust property is leased by the trustee 
in derogation of the trust, if the lessees are assigns 
for valuable consideration and are not aware that 
the properly was affected by any possible trust when 
the lease was executed. Srixissin KHANNA v, 
TARAOHAND GHANASHYAMDAS Cal. 405 


————— 8. 14., Buz Civil Procedure Oode, 1908, 
O. XXIII, rr. 1,2 328 


———— §. 14 Applicability. 

Where the plaint as a whole is really with regard 
to the title to the land and does not seek to set 
aside any order of the Revenue Court, Art. 14 of 
Lim. Act has no application. One has to look to 
thé real objectofthé suit, IKUNJBEHARI Rat vy. Bunt 
BINHA ; Pat. 817 

- s. 14—Applicability. Pes 

Where the suit fails for want of jurisdiction in 
the Court and is on the order of the Oourt returned 
for presentation to the proper Court, s. 14, Lim, 
Act, applies. Kantanpas BALOHAND V, MUHAMMAD 
AKBAR PALEHDI KHAN Sind 328 


8.14—" In good faith "—Ignorance of law, 
if ground for application, of 8. 14—Transaciton 
taking place within jurisdiction of X Court— 
Suit filed in X Court while it ought to have 
been instituted in Y Court under s. 7,U. P. Agri- 
eulturists' Relief Act (XXVII of 1934)—Plaint 
returned and represented in proper Court about 
two and half months beyond limitation—Plaintiff 
held entitled to benefit of s. 14, 
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Limitalon Act—contd. 

Ignorance of law may afford a good ground for 
the application of s. 14, Lim. Act. oe 

A sued B who was an agriculturist, in the Court 
at X on the basis of a bahtkhatas on May 2, 1936, 
The transaction took place within the jurisdiction 
of the Court at X. Thesuit, however, ought to have 
been instituted in the Court at Y within whose 
jurisdiction the defendant resided, under s.7 of the 
U. P. Agri. Relief Act. The plaint after being re- 
turned on July§13, 1936, was presented the very next 
day in the proper Court and was beyond limitation 
by merely two and half months: 

Held, that the plaintiff should be deemed to have 
been prosecuting in good faith | the procaedings 
following the presentation of his plaint in the 
Court at Xfjand wad entitle@to the benefit of s. 14, 
Lim. Act. Ram SHANKAR v. BEOHAN OHAUDHARI 

f Oudh 93 

s, 15—58. 15 does not apply if execution 

is not completely stayed—Sale of some property 

of judgment-debtor|staysd—Benejit of s. 15 cannot 
be claimed. 

Tf execution is not completely and absolutely 
stayed, s. 15, Lim, Act does not come into play in 
order to enable tlie decree-holdere to exclude any 
time in computing the period of limitation, the 
execution of their applicationmust have been stayed 
by injunction or order and unless this is sono time 
can be excluded. i 

Hence the decree-holder cannot claim benefit of 
s. 15 where only al(saleifof & part of the property 
attached in execution is stayed and it isopen to 
the decree-holders to have the other properties of 
the judgment-debtors, both movable and immovable, 
attached and also to take renon for EN arrest. 

| DAULAT RAM-VIDYA PARKASH, FIRM 
Konno Mat 2 Eek. 379 
——— s, 22. Seu gOivil Procedure Oode; 1968, 

ogr S l 657 
8, 22 (i)-—Suit by A on pro-note executed 

by O in favour of B—Subsequently A disclaim- 
ing interest in suit and B claiming substitu- 
tion in his place—Substitution allowed when 
claim was barred by rei 22 (1) held applied 
1 it was time-barred. 

ri siecle a pro-note it is'the rule that the per- 
aon in whose name the pro-note or negotiable instru- 
ment stands has to sue in his or her own name, 
and ifa wrong person sued and after the period of 
limitation the right person is aubstituted, the suit, 
so faras the right person is concerned, shall be 
deemed to be instituted on the date of the substitu- 
tion, and if it is barred on that date, it shall be 
dismissed. i 

suit on 8 pro-note executed by C in 
Kan B without:having authority, from B to do 
s0. On objection by 0, A disclaimed interest in the 
suit and B came forward claiming substitution in 
place of the wrong plaintiff. On thedate when the 
Qourt allowed substitution the claim was barred by 


ar i ied and tle*suit 
Held, that s. 22 (1), Lim. Act applied an 
was time-barred. GowARJABal V. GANPATSA es 5 
23—Continuance yee puen Wa 
i ce of its injurious effects, dtstinctton— 
No Hawa can be made for purposes of a. 23 
between injury to public and private rights, | 
Section 23, Lim, Act can oniy apply where thë 
wrong is really g continuing one, and this cannot 
be the case where the encroachment is by an act 


S, 





lil 4 
Limitation Act—contd. 
auch, ag, the, | ver. 
are With Shes completed.. A distinctionmyét be. 


. made between the continuance, ofa’ legal injury “ 
andhe continuance of its injurious effects, There, 
is “Hothing. 


to dispossession, ‘possession cannot be recovered | 
after twelve years—Wrong, not amounting to dis- 
possession, ripening into easement—There is no : 
‘cause of* action.-' $ . tato 
to dispossession of the 


yt ee 


Narayan Since v. MAHADEV ASRAM 
PRABAD is orc 6 5 . Pat, 46 
mine Arts: 61,120—Sutt to recover money ad- 
-wanced: to minor for .ngcessaries—Artisle applic- 


scable-<Contract Act (IX of 1872), 8. 68—Re-imburie- 
tment; if.includes payment of interest. '. 
Article 61, Lim. Act applies.to a auit under 
8.168,sOontracts: Act." A suit therefore to recover 
money:! paidiifor minor's necessaries is governed by | 
Art.cdl and not.by Art. 120, ii 
2:Qua@re:—Whether ', a- person. who hag advanced 
mney ‘to a,minor for his necessaries is entitled to` 
interest: while. reimbursing himself. R, V. Raga-- 
RaTHNA.OHETTIAR V. Sr ani SHAIOK MAHBOOB SAHIB i 
KN a NA a. a a . Mad, 101, 


~ ATU, 85—Mutual, current and open. account - 
n — Tests stated, ` < A 
, The real test in finding out whether a case ist 
governed by ‘Ait. 85; Lim. Act, is to find out whe- 
ther the balance was shifting in favour-of one party- 
or thé other, If that’is the case and it is possible 
that one day the plaintif can say that defendant.. 
owesehim 8 certain amount and on another day the: 
defendant can say that the plaintiff is indebted to 
him .thex cleatly ‘it is a case -of mutual,. current.and; 
opén account. For determining the question of 
mutuality, it ig not necessary that there must be a 
large number of transactions between the parties. 
Tlie only thing that is tobe seen ig whether owing 
to.the transactions between the parties each party 
could gay to the other during the continuance ofthe 
account that ‘you are indebted to me’ this day hav-,; 
iig rêkard to the nature of:the accounts,. There. 
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Firm Mansa Rau & Sond v, : 
2 vasa . All. 356 ! 
-7-——Arts. 109, 116—Mortgagor contracting to’: 
deliver possession on -certain date and pay rent : 
meanwhile — No: possession delivered—Sutt for,“ 
possession and compensation — Limitation for. °° 
Where the mortgagor by registered’ mortgage deed’ 
of September 3, 1927, contracted tó déliver the posses- ” 
sion of the mortgaged property to the mortgages on °? 
July 1, 1928, and to pay certain rent for the period ‘ 
upto the delivery of possession, but no possession was 
delivered as stipulated andthe mortgages brought . 
a‘suit in 1936 for recovery of possession“ and comy‘: 
pensation : i ` j, ne ME 
Held, that the Article applicable was Art. 118 and > 
not Art. 109, Lim. Act. There was no continuing 
or successive breach of contract, there being no,” 
implied agreement that the mortgagor would continue” 
to pay rent in case mo possession was given. Uon-~‘ 
sequently the suit brought more than six years after - 
the breach of the contract was barred by limita: 
tion. TDAULAT Ram v. RAGHUBIR BAHAI Oudh 721 ' 
——— — Art, 112— Article: of Association imposing - 
liability on.share-holder to pay remaining calls” 
even after forfeiture of sharea —Forfeiture gives 
fresh, cause of action for suit ‘to recover unpaid: 
Sealla. wa a NAN A 
An Article of Association of a company prescribed. _ 
“any share-holder whose shares have been forfeited 
shall, notwithstanding the forfeiture, be liable to 
pay to the company, all calls, etc.,............and the. 
directors may enforce the payment thereof if they, 
think fit." The shares which were allotted on July 
23, -1933, were forfeited according to this provision” 
on August 26; 1935,- and a suit was brought on; 
November 1, 1937: | aah, T are 
Held, that there was a fresh cause of action . on: 
August 26,1935, date of forfeiture, and hence the 








siit was” within time. R. MUDHOLKER v, B.“ 
R. MALAK 4 . - .Nag.639 
—Art. 115. Seg ‘Limitation Act, .1908,. 
Art. £20... ng . 631 
———-——Art, 116. See Limitation Act, 1908, Art, 109; 
‘ by Peg i 721. 
~Arts.120,115—Sutt for assessment of fair, 


-and equitable rent and for compensation for use, 

and occupation—Article applicable. an 

In a suit instituted for the assessment of. fairi 
and equitable, rent and for the recovery of com- 
pensation for the use and occupation. of the land,, 
where the defendants. are perfectly willing to pay, 
reasonable rent according to contract. and do not, 
to agree, with the plaintiff only as...to the figure at | 
which a reasonable rent should be’ fixed, it cannot 
be said that they are guilty of any breach of an 
implied contract. Article 115,” Lim: Act doea not, 
therefore, ‘apply to sucha-suit which is governed 
by Art, 120,” Maninpesa OHANDRA PAL OJOWDHURY v. 
BaRAMDI | : - » Cal. 631 
- —Art.131—Landiord- and tenant— Suit for 
‘assessment of rent—Open. assertion > of hostile 
title by tenant to retain -lend rent free in<the 


Poets es Se es Hi 
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. t 
Vok 1901 


Limitation Act—coneld., ene 
® presence of landlord—No attempt by landlord to 
reqlize rent under 12 years after—Sutt held 
e barreg—Demand is not necessary for applicability 
Cf Art. 131. 4 ` k ; . 
In the presence of the landlord and before the 
Attestation Officer the tenants asserted their right 
to‘hold land rent free as far back as January 192). 


No suit for rent was filed until April 7, 1934, that - 


is, more than 12 years after the clear assertion of 
thé rights by'the tenants in the landlord's presence: 


Held, that the suit was barred by Art, 131, of the | 


Lim. Act. f . 
Before limitation begins torun under Art, 131, no 


demand is necessary, JAGANNATA KISHORE LAL SINGH , 
Pat, 840 > 


Deo v. BIPAN Mauato 





——Art.134—Suitto recover possession of truat 
property, afier: twelve years from execution of 
-lease by person claiming through lessor is barred 
‘under Art. 134. - oa 
‘Under s. 2 (8); Lim. Act,-the “ plaintiff’ includes 

any person from or through whom ‘the plainatiff de- 
rives his right to sue, Where a trustee executes a 
lease of the trust property in derogation of the trust, 

. and: subsequently appoints a successor and the 

successor files a suit to set aside the lease the word 


“ plaintiff ” includes the appointor under a deed of: 
trust, and since he was the lessor he must be deemed . 


to have had knowledge of the transfer contem- 
poraneously with the execution of the deed. Con- 
sequently a suit by him or his successor to set aside. 
the lease after twelve years from its execution would 
be barred under Art. 134, Lim. Act. SRIKISSEN 
Kuawna v. TARACHAND GHANASHYAMDAS Cal. 405 
— Art. 192 (5)— Final erder—Order dis- 

-missing application in default, if final order 

giving fresh start.. 

. An order would be a final order within the meaning 
of el. (5), Art. 182, Lim Act, if it terminates the ex- 
ecution proceeding so far as the Oourt passing it is 
concerned. ` The order need not be ore on the 
merits. Wherever an application has been putin in 
the correct form and is eventually dismissed for 
mant of prosecution the order of dismissal is a final 
arderi sn EE raat D et, PR a f 

.On November 16, 1934, the decree-holder applied 
for. execution. That application was admitted on 
November 19, and the decree-holder was ordered to 
pay: process fee. The decree-holder failed to pay 
the process-fee or to appear at the next hearing, on 
January £, 1935, and the application was dismissed 
in default. The next application was 
December 6, 1937: > : 

- Held, that the order of January 5, 1935, dismissing 
the application in default was a final order and: 
limitation ran from that date. The last application 
was therefore in time, S#ANKARLAL y. MAHADEO 

Nag. 697 


Madras City Municipal Act (IV 0f1919), ss. 218, 
..357 (Notice under g. 218 not specifying 
. particulars of work nor time—Conviction unde 
“a. 897 (1) cannot be sustained.. i a 
Where particulars. of the work to be carried out 
by the petitioner were not specified in thé notice 
issued to him under s, 218 of the Mad, City Muni- 
cipal: Act nor was it proved that the time within 
which the work is to be carried out was specifiéd 
in the notice served on him, the conviction of the’ 
petitioner under s. -357, cl. (1) of the City Municipal 
Act for failure to comply with a notice cannot be sus- 
tained:.--GoPALAGHARI v,OORPORATION oF MADRAS 
age RE 


Mad, 734. 
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Madras District Municlpalitles Act (V.of 1920),,. 
s. 61—Interpréeiation—Drain on private properti” 
for purpose of , draining it having nothing to do . 
with drainage of public street, if vests’ in” 
Municipality. ` ae R 
According to's, 61 (13, Mad. District Municipalities’ 

Act, all drains which are alongside a public street ` 

vest in the municipal authority, But this must 

mean that a drain which is, alongside a public’ 
street isa drain which is there for the purpose of 
draining the street. Itcould never have been the 
intention of the Legislature to vest in the Municipal 

Council a drain on private property which has 

nothing to do with the drainage of the street. Ifa 

drain on private property, constructed merely for. 
the purpose of draining the private property, were » 

to, vest in Municipal Council by reason of 6. 61 (1). 

it would mean the confiscation of private property , 

without compensation, Where private property. 

is taken away from the owner there must be words , 

used in the enactment which clearly express the . 

intention of the Legislature to give -the power. The ; 

wording used in s. 61 (l) is certainly not appropriate 
for this purpose. VISALAKSHI AMMAL v. GoxuLpas | 

DAYAL SAIT ; Mad, 694 , 


Madras Estates Land Act (I of 1908), s. 45— ° 


Encroachment by ryot, of an occupied land 
‘adjacent to his holding— Possession for over 
-statutory period without payment of rent— 


Acquisition of title against zamindar~Zamindar;.: 

‘tf can claim rent for encroached area on his’ 

‘detection, ` 5 

There is nothing in the Act which enables the 
non-occupancy ryotto prescribe for title to hold the 
land free of rent. Inthe majority of cases the 
zamindaries are notsurveyed. There is no demarca~- 
tion of the holdings of the various ryots on the 
ground. There isno survey map by reference to 
which the holding can be located. The recorded: 
area of the land in the landholder’s books is ‘not 
based on exact measurements nor calculated with 
mathematical precision. It is easy, therefore, for a’ 
ryot to encroach gradually on unoccupied land ad- 
jacent to his holding and the encroachment may 
pass unnoticed for years. It would ba a vexatious 
burden on the landholder if he were debarred from 
claiming rent on such encroachments as soon as he’ 
detected them. The mere fact that the -ryots believ-’ 
ed that they had the full ownership of the land and’ 
enjoyed it as such for over the statutory period 
ią not in itself sufficient to give them a title by- 
prescription against the zamindar. Adverse posses- 
sion in order to become a basis of title must be’ 
brought to the notice of the true gwner. In the sama- 
way mere non-payment of rent for a number vof- 
years does not give right toryots to enjoy the land 
for ever without paying any rent. RAMAOJANDRA Dro 
v. Kamesu BALAJEE Mad, 42 


a §.112—Sale bad for want of proper service 
of notice—Any person having interest in land: 
affected by sale can challenge sale in Civil Court, 

“When asale under s, 112, Mad. Estates Land Act 

is bad for want of proper service of notice, there is 

nothing either in the Estates Land Act or under, 
the general law to prevent any person who has an 
interest in the land which is adversely affected by: 
the sale, from challenging that sale in the ordinary 

Civil Courts and protecting his interest, Such a 

suit is not a suit, under the Mad, Estates Land Act, 

but one under the ordinary law to protect the rights 
of a person having an interest in land. Merely be-. 

cause this isa snit to contest the legality of a) 

sale ‘under the Mad. Estates Land Act it cannot be 


liv 
Madras Estates Land Act—coneld, 


contended that the suit can only be brought by the 
person who is registered pattadar, Hence a person 
having merely possessory title is entitled to bring 
such & suit, FoNNUGHAMI OBBTTI v. ANNAKAMU 
Servat | Mad, 803 


Madras Hindu Religious Endowments Act 
til of 1927), ss. 43, 53, 54—Jurisdiction of Civil 
Court 4s barred by ss. 43, 53 and 54 —Archoka of 
temple dismissed by trustee—Whether has right of 
suit. 

There is nothing in s. 43, Mad. Hindu Keligious 
Endowments Act which gives a different meaning on 
thé word “final?” used in that section from the 
meaning attaching to it in ss. £3 and 54. It is intend- 
ed to be findl to the exgent even of excluding ths 
right of an officé-liolder or servant to challenge the 
decision in a Court of Law. Section 43 does not stand 
alone, and when the scheme of the Aci and the 
provisions of ss. 53 and 54 are considered, no reason- 
able doubt can exist that the Legislature has used 
language which is intended tohave the effect of 
ousting the jurisdiction of the Oourts. The scheme 
of the Act isto put under the control and manage. 
ment of the Board matters relating to temples in 
the province. RAMANATHA GURUKKAL V. ARUNAGHALAM 
OxETTIAR Mad. 753 


Madras irrigation Cess Act (VII of 1862), 5. 1 
\(b)—Irrigation from private reservoir fed from 
authorised source is not Jrom source different 
from, or in addition to that authorized within 
meaning of Proviso 2 to s. 1 (b)—Such irrigation, 
if can be penalized—Fact that water stored in pri- 
vate reservoir causes detriment to others, is tmmate- 
rial—Act, should be strictly construed. 

The inipounding of water on the private land, 
flowing on to that land from the registered source 
in the authorized manner, cannot be held to create 
a different or additional source other than that age 
signed by the revenue authorities. The use of water, 
therefore, for irrigation from a private reservoir fed 
by the authorised source is not the use of water 
from a bource different from, or in addition to that 
authorized, within the meaning of Proviso 2tos. 1 
(b); Mad. Irrigation Cess Act, and such use of 
water cannot 'be penalized. 


The charge is leviable not by reason of the detri- 
ment to others caused by taking the water, but by 
reason of the source from which the water is taken. 
The fact, therefore, that storage of water in private 
reservoir causes detriment to others is no ground 
for the imposition of penal water rate. 

Per Patanjali Sastri, J—The Mad. Irrigation 
Cess Act isone entailing penal consequences and 
should not be applied to any one who ia not brought 
within it in express language. NAINALASHITTI VEERA 
Kaju v. SECRETARY or STATE Mad. 729 
Madras Prevention of Adulteration Act (Il! of 

1918), S. 5 (1) b)—Gaee not stored or offered for 

sale—Ne conviction under s. 5 (1) (b). 

Where ghee was not stored or offered for sale, the 
conviction under s.å {1)4b) of the Mad, Prevention of 
Adulteration Act is unsustainable. Pupuxopu ISWARA 
SuBRAMANYA AYYAR V. EMPEROR Mad. 624 
Madras Pronibitlon Act (X of 1937), s. 411) (a) 

—Ignorance on the part of accused as tolaw ig 

ho excuse—Criminal trial. $ 

The ignorance of the petitioner as tothe law is 
tío exeuse for interference with her conviction under 
s: 4(1) (a) of the Mad. Prohibition* Act. ANNAPURBNI 
AMA; 7. EMPEROR : Mad, 526 
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Madras Suppresslon_of Immoral Traffic Act 
(V of 1930), ss. 5 (1), 8-A (1)—Girl used for pros- 
titution not] found to be jointly keeping or assisting 
in management of brothel—Her convi-tion pner 
s. 5 (1) and 8. 8-A (1), legality. | . 
Where there is no evidence that a girl who was 

being used for prostitution was jointly keeping or 

managing or acting or assisting in the management 

of the brothel, she cannot be convicted under a. 5 (1) 

of the Suppression of Immoral Traffic Act. It cannot 

be said that she was living on the earnings of the 
prostitution of another person. Her conviction 
under s. 8-A (l) of the Act is also unsustainable. 

Manonmani AMMAL V., EMPEROR Mad. 655 


Malabar Compensation for Tenants’ Improve- 
ments Act | of 1900), ss. 3, 5, 19— Kanoni 
deed executed prior to 1886 stipulating that jenmi 
should pay comvensation for improvements at 
specified rate—Kanomdar creating sub-kanom — 
Sub-tenants of sub-kanomdar having nd notice of 
contract, whether can claim compensation under 
Pe ae or according to rates specified in kanom 

eed. 

It was stipulated in a kanom deed executed prior to 
1886 that the jenmi should only be called upoa to pay 
for improvements to the property at the rates stipulat- 
ed therein. Subsequently the kanomdar created a 
sub-kanom. The sub-tenants of the sub-kanomdar had 
no notice of the covenant between the jenmi and the 
kanomdar regarding payment of compensation. 
Jenmi filed a suit for redemption of the kanom. The 
sub-tenants of the eub-kanomdar claimed to be entitled 
to compensation for improvements under the provi- 
sions of the Malabar Oompensation for Tenants' Im- 
provements Act : 

Held, that the.sub-tenants therefore clearly came 
within the definition of ‘tenants’, and there was no 
priority of contract between them and the jenmi, 
Besides the covenant regarding payment of com- 
pensation at specified rates did not run with the land. 
Even if it be held so; the sub-tenants were transferees 
without notice. Consequently, they were entitled to 
compensation according to the provisions of the Act 
and not at rates specified in the deed_.Ku1TUKKEN 
ERAMULLAN HAJI y. PAPPINISSERI OuANDROTH NARAYANAN 

Mad 737 

Maliclous prosecution. Ses Tort 755 


—Prosecution on legal advice —Prosecutor is 
not liable only if he has placed all facts before 
lawyer and acted bona fide on his opinion., , 
The prosecutor will not be liable to an action for 

damages for malicious prosecutidn only if he places 

all the facts of the case fairly before the lawyer and 
acts bona fide upon the opinion of that lawyer. But 
where the prosecutor has lauached the prosecution 
upon certain facts which heor she knew or must 
have known to be untrue, or upon the conclusion 
drawa by the lawyer which he or she- could not 
believe to be correct, the prosecutor is not entitled. 
to take shelter under the lawyer's advice in å suit 
for damages for malicious prosecution against him. 
Daw YANG. U Mi Six Rang. 830 


Prosecution, when malicious. 

When a prosecutor launches a prosecution based. 
upon a statement which he khows to be untrue, and 
for which there is no reasonable and probable cause, 
that very circumstance would raise the inference 
that there was malice in his instituting the pro- 
secution, Daw Yan v. U Min Sin Rang. 830 
Marginal Notes, Ser Interpretation of omea 
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Master and servant—Servant, dismissal of— 
Madras and Southern Maharatta Ry. COo., rules 
regulating dismissal of servants, rr. 5, 7—Dis- 
massal based on conviction—Departmental enquiry, 
af resessary—Cenviction subsequently set aside— 
‘Servant tf can be re-employed. 

Ifa dismissal of a servant is based on a criminal 
conviction itemust be taken to be based on the find- 
ings of the Court. The conviction follows the con- 
clusions arrived at by the Court and when the dis- 
missal is based ona conviction it follows, that the 
conclusions of the Court are accepted. The dismissal 
in such & case cannot be said to be wrongful and 
no departmental enquiry is necessary under note 2 
to r. 4 of the Rules regulating dismissal of servants 
of the Southern Maharatta Ry. Oo. If the company 
had the right to dismiss the servant when he was 
convicted it could not be compelled to take him 
back into its employment when the conviction was 
set aside at some later date. MADRAS SOUTHERN 
Mavaratra RY. Oo., LTD. v. P, Ranea Rao Mad. 164 


——-—— Termination of service—Reasonable notice 
ig necessary in absence of agreement or custom to 
contrary—Period of notice in case of. clerk 
engaged by month. 

In the absence of an express agreement or estab- 
lished custum tothe contrary, a contract of service 
ja terminable by reasonable notice, and there is 
no authority for holding that a servant hired by the 
month is entitled to one month's notice. Ordinarily 
15. days’ notice would be sufficient in thecase of 





_ aa ordinary clerk, Messrs. Suxram Das DEBI DUTT v. 


Oudh 209 


648 

— Aliendtiow for benefit of minor —Alienation 

vaid ab inifift;Minor cannot recover his share 
without restoring benefit derived{under alienation. 

Where a Muhammadan mother executes a mort- 

gage on her bwn behalf and also on behalf of her 


minor son for maintenance of the minor, the 


Ram KRISUNA 
Minor, See Hindu Law 








‘transaction is evidently for the benefit of the minor 


and he cannot therefore recover his share without 
restoring the benefit received, even ifthe transaction 
on his behalf be void ab initio. AHMAD Kuan v, 
Miras. Din Lah. 587 
-— Decree against minor—Gross negligence of 
guardian—Decree should be set aside. 

Decrees obtained against the minors if gross negli- 





-gence of their guardians is proved must be set aside. 


Lah. 648 


—~-~—— Decree against, on mortgage executed by 
mother having no authority — Brother represent- 
ing minor—Plea as to authority of mother mot 
raised~-Property sold and purchased by third 
person in execution —His rights held not affected 
and sale could not be set aside. 

A mortgage decree was passed against a Muhamma- 
dan mother and her minor son who was represented 
by his brother as guardian ad litem. In execution 


Punnus MaL v. BIBHAMEHAR DAYAL 


the property was sold and purchased by a third - 


person. Subsequently the minor instituted a suit 
challenging the mortgage on the ground that the 
mother could not execute a valid mortgage and his 
brother who represented him in the suit did not 
raise any such plea: 

Held, that the rights of the bona fide purchaser 
were not affected and thatthe sale could not be set 
aside. AHMAD Ku4n v. Miras DIN Lah, 587 


Unconscionable bargain, setting aside of— 
Interest at 75 per cent, if can be allowed. 
A Oourt of Equityin setting aside an un- 
conscionable bargain cannot award against minor 
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interest at the rate of 75 per cent, per annum 
whatever the risk. R. V. RAJABATENA CHETEIAR v. 
Suart Ssaicx MALBOOB SAHIB Mad, 101 


Misappropriation —What is—Duiy of prosecution 
to prove guilt—Accused should be put on trial 
within reasonable tine. 

Misappropriation is the wrongful setting apart or 
assigning of a sum of money to a purpose or use 
to which it should not be lawfully assigned or set 
apart. 

FTho cardinal or basic rule of the administration 
of criminal justice, according to British notions, is 
that the prosecution must prove the guilt of the 
accused, and that the accused need not prove any- 
thing. He is entitled to stand on the innocence 
which the law imputesto Bim till it is displaced. 
The mere fact that a person failed to account for 
the money which he was entrusted with ‘is not in 
law sufficient to establish that he has committed 
the offence of criminal breach of trust in the ab- 
sence of other evidence, unless some kind of con- 
version, is proved i e., a wrongful diversion to his 
own purposes or a purpose not consistent with law 
or with contract. 

The Crown which has considerable facilities at 
its disposal ought ordinarily, unless for very good 
reasons, be able to put alleged offenders on their 
trial within a reasonable time. It isnot merely a 
question of enabling witnesses to have distinct 
recollection, though that is a very important one, 
because the greater the lapse of time, the fainter 
will be the recollection, at least of truthful witnesses 
who do not imagine or invent, but it becomes more 
difficult forthe accused person to defend himself 
and all the more difficult if he happens to bé an in- 
nocent man, Rex v, V. KRISHNAN Mad. 123 


Mortgage —Equitable— Registration, when redhires. 

An ‘equitable mortgage’ is created by the deposit of 
title deeds, It does not require to be reduced to writ- 
ing, but & memorandum or other writing is usually 
passed, either contemporarily with the deposit of the 
title deeds or subsequently. It is ineach case a 
question of fact,as to whether the writing itself con- 
stitutes the bargain between the parties or whether 
the mortgage had been completed by the deposit of 
title deed and the advance of money on such deposit, 
and the writing ie merely evidence of an already com- 
pleted transaction. In theformer case, the writing 
falls within s. 17, Regis. Act, and, if unregistered, is 
inadmissible. In the latter case, there is no bar to 
its being received in evidence. 

After reciting the details of the properties the mort- 
gagor’s letter ran: “I am creating a complete 
equitable mortgage of my one-half share in the said 
properties..........and depositing the sale deeds with 


. you. The letter and the title deeds were handed over 


to the mortgagee”: | 

Heid, that not only were the writing of the letter 
and the deposit of title deeds contemporaneous trans- 
actions, but the letter was the sole repository of the 
terms of the bargain. Since it was not registered it 
was inadmissible in evidence to prove the mortgage 
transaction and its terms couldnot be proved aliunde 
under s. 9, Evi. Act, by parole evidence, Ram Sarup 
v. Suiv DAYAL MEHRA Lah. 463 
Lahan-gahan—Decree for sale sr foreclosure 

—Oharacteristic of such mortgage, 

In the case ofa lahan-gahan mortgage the Court 
can pass a decree either for sale or for foreclosure. 

Where the rate» of interest fixed is fairly high, the 
Courts can exercise its discretion in favour of. allow- 
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jng sale. in place of foreclosure. The fact that the 
| mortgagee waited for 13 years, before suing and 
allowed the sum of Ra. 726 to mount upto over 
“Rs. 8,000 should also be taken into consideration. 

The provision inthe mortgage that the mortgagee 
will have no connection withthe mortgaged property 
jn future isthe usual covenant in a lahan-gahan mort- 
gage and where the words “lahan-gahan” have been 
used, along with this provision, the mortgage is 
lahan-gahan mortgage. SITARAM Vv. KRISHNARAÓ i 

Nag. 641 
Morable property --Mortgagor allowed to re- 
main in possession—Mortgagor mortgaging propërty 
to third person—Third person selling it— First 
‘ mortgagee, when can recover from second mortgagee 
` —8, 179, Contract AGP (IX of 1872), if applies in 
n- stich case. s , | 
1 Where thers isa mortgage of movable property, 
and the movable property is allowed by the mort- 
gagee to remain in possession of the mortgagor 
as ostensible owner, and the property isagain mort- 
: gaged to a third party and sold, the first mortgages 
‘cannot recover from the second mortgagee unless he 
can show that the second mortgagee had notice of 
‘the prior mortgage. Section 179, Contract Act has 
no application jn such-a case. DAYALJI PRAGJI + 
KARAORI ELEOTRIO SUPPLY Corporation Sind 790 
Redemption—Mortgage Jrom tenant—Cannot 
> plead that land is no longer subject to mortgage 
: as result of his own default—Mortgagee in pos- 
nu session must maintatn possession as against land- 
i -lord—Disposgession due to kis defauli—New 
-© settlement taken by him from landlord—Charac- 
3 ter as mortgagee is not changed—New lease 
~; enures for benefit of mortgagor—Mortgagor is 
U entitled to redeem, i . : 

A mortgagee cannot be heard to say that land is 
“no longer subject to a-mortgage as a result of his 
own default or of any act on his part. It is tbe 
clear,-duty,of the mortgagee froma tenant who is 
in ‘possession of the land to maintain his possession 
“as against the landlord. He cannot by suffering 
.disppssession put an end to thetenancy and then 
proceed to take a settlement of land fromthe land- 
‘lord, The mortgagee cannot change:-his character 
“as a mortgagee by taking a settlement from the 
‘landlord ; for if he took a lease in his own name, 
it must be held in law that he had taken it for 
‘the benefit of the mortgagor. 

‘A tenant executed a audbharna bond of certaio 
bhaoli lands in favour of the defendant. Some time 
„after the mortgagor died leaving a daughter, and 
_later she executed a deed assigning her interest in 
this mortgage bond infayour ot the plaintiff. The 
mortgagee who was bound to pay the rent under the 
terme of the mortgage did not do so and the land- 
lord took proceedings under s. 87, Bihar Ten. act 
and took possession of the lands. Later the land“ 
lord let out the land tothe defendant mortgagee. 
‘The plaintiff brought a suit against the defendant for 
“redemptidn : othe f ` 

Heid, that the plaintif was entitled to redeem. 
`The ‘defendant could rot take advantage of his own 
, default and plead that he held the land not as 
mortgagee but as a tenant fromthe landlord. The 
¿Dew tenancy enured for the. benefit of the plaintiff, 
QUANDI MANDER V. SitaBt BHAGAT | Pat. 40 
.—— ~: Subrogation—Mortguge by J to S—Property 
. sold by J to Mand M mortgaging same to B and 

then selling it to R~Sutt by S,on his mortgage— 

R., making. certain payment in {discharge of S’s 


war Oe 


mortgage—Suit by B on his mortgage—R held 
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“by making the payment to 


Rana Uma Nato Bux Sinem -t 


“BSHARI Syarox Mayzoos BAHIB 
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subrogated to rights of S ana svoperty could be 
sold in execution of B’s decree subject, to R's 
charge. i i : s 
J mortgaged the property to 8. Subsequently, J 
sold the property to M who entered igto possession 
as owner. M then mortgaged the property to B, and 
subsequently sold itto R. S instituted a suit on the mort- 
gage. R paid certain amount toS in discharge of hie 
mortgage. Later on, B instituted a suit on hig 
mortgage and in execution sought to sell the pro- 
perty : ` ‘ : ; 
Held, that in such a case, inthe absence of . any 
evidence to the contrary, the presumption was that 
S, R intended to keep 
S’s charge alive to the extent of the amount paid 
and for that sum he must be held to be subrogated 


for S. It must, therefore, be held that R, had the 


first charge on the property and this property 
should be sold in execution of the B's decree subject 
to that charge. Ram Lan v.BuacatRam Lah. 673 
Muafl holding—Principles of Hindu joint family 
‘property, if apply~—Muafidar, whether -can relin- 
quish when member of joint family. “ . í 
The principles of tenancy land ate-applicable-to a 
muafi holding and the principles of Hindu joint 
family property are not applicable to sucha holding. 
Hence under s. 20, Oudh Rent Acta ‘mvafider is 
entitled to relinquish his holding eventif he is a 
member of joint Hindu family: PARTAB BAHARUB v. 
Oudh 834 
Muhammadan Law—Guardian—De facto —If'can 
_ bind ward to covenant to transfer property— Lia- 
bility of minor to pay interest on sums advanced 
to him, . a kah | 
Under Muhammadan Law the power of de facto 


„guardian to sell or pledge movables of his ward 


cannot confer a right to bind minors toa covenant to 
transfer their property even in part. 
Muhammadan Law does not impose upon minors 
any obligation to pay interest on money. advanced 
to them—in fact Muhammadan Law is against :.the 
charging of interest. R. V, RasaRaTana OHETTIAR.y; 
f . Mad. 101 
—Guardian—De facto—Lease by,. of. minor's 
property is void —Minor, if can sue through next 
friend for compensation for use and occupation 
—Fact that next friend is de facto guardian, 
whether material, A A an te E a aE 
Under Muhammadan Law a de facto guardian of 
a minor cannot legally enter into a lease on behalf 
of the minor, Such a lease if executed ig void. But 
although the minor cannot sue upon such a lease, he 
can, through anext friend sue unders. 70, Contract 
Act for compensation for use and occupation, The 
minor plaintiff in the suit is not prevented from 
recovering Compensation for ase and occupation from 
the defendant because his next friend was his de facto 
guardian The fact that the next friend was the 
de facto guardian of the minoris in fact irrelevant. 
Kazı Azizun RAHMAN -“ PATEHULLAH v, OnolT. RAM 
OuELLARAM j . Sind 253 
-Guardian— There is no analogy between 
position of defacto guardian under Muhammadan 
Law and position of negt friend or guardian 
ad litem under O. XXXII; Civil Procedure Code 
(Act V of 1908). é . 
- There is no true analogy between the position of 
de facto guardian under the Muhammadan Law and 
the position of a-next friend or guardian ad litem 
under the Oivil P. C., in a suit, for, in a suit the 





next friend or guardian ad litem. is not a party in 


the true senge of the word. He is there to look after 
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the interests of the minor, and O, XXXII, Oivil P. 0., 
contemplatesa person other than the de jure guardian 
. being a nextfriend or a guardian ad litemin certain 
circumstances, KAZI AZIZCL RAHMAN FATEHULLAH Y. 
OHOITH BAM OnELLARAM Sind 253 
—MAarriage—Dissolution—Principles of Act 

(VIII of 1939), if apply to cases initiated before 

Act came into force. 

The Act VIII of 1939 must be taken to indicate 
the general principles of justice, equity’ and good 
conscience applicable, and those principles can be 
adopted and applied to cases initiated before the 
Act came into force. ZUBEDA BEGUM v., Vazir 
MAHOMED RAHIMBUK ‘ Sind 94 


Option of puberiy—Manifest disadyant- 
» age—Husband's character having serious blemishes 

—Marriage is to girl's manifest disadvantage. 

An option of repudiation exists if the marriage 
is to the manifest disadvantage of the girl and 
when, the girl finds that the husband to whom she 
was contracted by her father is a person whose 
character has serious blemishes, it can and should 
bẹ beld that the marriage is to her manifest dis- 











advantage. Zuszpa Breum v, Vazir MAHOMED 
RAHIMBUS S Sind 94 
~ Waqf-— Possession of mutwalli of waqt 


property under invalid waqf— Lf adverse to 
heirs of waqit—-Acquiescence by. heirs in mutation 
ofmutwalli's name—Nature of possession, if 
changed. ; : 
. Where one of the heirs of the wagif holds the 
wagqf-property all along as mutwalli under 
the wagf wnich in. the end of the day has 
been. Held to be invalid, his possession does not 
becomesadverse to that of the other heirs of the 
waqif. “The mere fact that the other heirs acquiesced 
in the decision of the Revenue Court that the-:mutwalli’s 
name should be mutated and did not pursue 
‘their claim to possession in the Civil Court does 
not change the nature of possession. SHER ALI V. 
-Hamuip ALI All. 314 
as Validity — Wagif reserving sub- 
stantial benefit for himself-—Validity of wadi. 
“ Where the wagif has reserved a substantial benefit 
for himself cut of the endowed property the waqf deed 
is wholly void. SŁER ALI v. HAMID ALI Ail. 314 
Will—Bequest of more than one-third of 
whole property zo atranger—Consent of heirs need 
not be express—Registration of witl—Presumption 
as to tts knowledge. 

Where a Muhammadan, by his will bequeaths more 
than one-third of his whole property to a stranger 
the consent of his heirs to such bequest need not be 
express ; it may be signified by conduct. Where the 
will is registered it may be presumed that all the 
parties concerned had knowledge of it. Jagir 
MUHAMMAD Kuan v, Hasan Kuan Oudh 132 


ng —Beguest to one of heirs and stranger 
jointly — Person not claiming through other hevre 
cannot challenge will. 
Where a Muhammadan has bequeathed the whole 
of his property to his daughter und her husband, a 
person not claiming as an heir of the deceasau’s otuer 
*-neir, cannot challenge the will ‘on the ground that 
the will excluded such an heir of the deceused, Fagre 
MUHAMMAD KHAN v, Hasan Kaan Ouah low 
—~— Debts of deceased, if take preceaence 
over legactes— Other progerty sufficient to pay 
debis—troperty in hands of ilegaiee can be 
proceeded against by decree-holder, S 

: Under Muhammadan Law the payment of the debts 
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of the deceased takes precedence over the legacies. 
The decree-holder can proceed against the property 
in the hands of the legatees irrespective of the fact 
whether the other asséts of the deceased are or are 
not sufficient for “the payment of the decretal 
amount. ABDUL Aziz v. DAABAMSEY JETdA Lakh: 506 
— Will— Life interest only given to widow 

with remainder to another heir or stranger— 

Validity, 

Under Muhammadan Law it is permissible for a 
Muhammadan to execute a will leaving a life in- 
terest only, to his widow with remainder to another 
heir orto a stranger. PAGIR MUHAMMAD Kuan v. 
Hasan Kuan Oudh 132 
Mussalman Wakf Validating Act (VI of 1913), 
:s. 3, Proviso 3 (a)—eamily includes persons 

descended from common progenttor. . 

The word “ family ” in s. 3 (a) of the Act has been 
used by the Legislature in its broad popular sense 
so as to include all persons descended from a com- 
mon progenitor, KUTUBUDDIN v, WAGE ALALAULAD 
oF Fatima BEGAM All. 634 
—s. 3, Proviso 3 (a)—Performance of 

Fatehas, if religious and charitable purpose. 

The performance of Fateha ceremonies is a religi- 
ous and charitable object within the meaning of‘the 
Proviso to's. 3, Mussalman Wakf Validating Act and, 
therefore, the dedication of property for the perform- 








ance of ‘Fateha is valid. KurupuppIn v, Waor 
ALALAULAD oF Fatima BEGAM All, 634 
Mutual, current and open account, Ses 

Limitation Act, 1903, Art. 85 356 


Native Share and Stockbrokers Association 
Rules and Regulations, r. 297—Making-up 
price cannot be altered invespect of any particular 
broker. h 
Although the Board of Directors may alter undér 

exceptional circumstances the making-up price, there 

is nothing in the Native Share and Stockbrokers 

Association Rules to justify them in altering the 

making-up pricein respect of one broker's transac- 

tions, and not in respect of the transactions of other 
brokers. The making-up price is settled for the 
whole market, and if it is to be altered, it, must be 
altered for the whole market and not in respect of any 
particular broker.  BHAGWANDAS PursHoTTaMDas 

Kapapia v. OHUNILAL DAHYABHAL Bom. 602 

Negotiable Instruments Act (XXVI of 1881), 
s. @—Hand-note whether promissory note within 
meaning of s. 4, Negotiable Instruments Act (XXVI 
of 1882). | 
A ‘hand-uote’ is a promissory note, within the 

meaning of s. 4 of the Negotiable Instruments Act. 

SAGARMAL MARWARI v. BHUTHU Ram Pat. 704 

ss. 32, 79. Sez Bihar Money Lenders Act, 
1939, s. 8 704 
s, 87. Sze Deed—Material alteration 





New plea, Ses Practice 609 
North-West Frontier Province Courts Regula- 
tlon, 1931, s. 7 (as amended)—,&nules made 
under, on May 19, 1931, rr. Land 3—Appeale from 
conviction under s, 302-12c-B, Penal Code (Act XLV 
of 1800) heard by Judicial Commissioner sitting 
alone, other member o7 Hench being absent on leare 
and Judge uppotnted to act during has absence veing 
disqualified From suting on appeal —Vourt heiu 
legubly consi tuted. e . 
an appeal from a conviction under s3. $02/12U-B, 
I. P.O., was heard by the Judicial Vommussioner, 
Peshwar sitting’ alone as the other Judge constituting 
the Bench was absent on leave which was-to expire 


izel 
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North-West Frontler Province Courts Regula- 
etion—concld, i 
only.after twenty days, and-as the Judge appointed 
under. s. 12? (23, ofthe Govt.-of India Act, to act asa 
Judge of the Court during the.absence of the Judge 
on-leave was disqualified. from sitting on the appeal 
becauseyhe had exercised judicial functions in the 
proceedings: © 9... : a 5 
Held; 'that- the Court was legally constituted as 
when the appeal came on for hearing, it was not 
prectieable to constitute a Bench without the newly 
appointed Judge because there was no other Judge of 
the, Court available to sit. with the Judicial Oommis- 
sioner; In the event the precise language of r. 3 was 
fhus satisfied. The r. 3 could not be construed as 
meaning “not, reasonably practicable’ and it could 
not-be said: that appeal -should have’ been adjourned 
for twenty days. 7. ¢., til} the return of the Judge on 
leave: Even if the rule Was so construed, to decide 
whether or .not an appeal would be adjourned was 
particularly a matter for the discretion .of the Judge, 
and ifthe exercise of this discretion, which was a 
judicial discretion, was to be in any case overruled, 
strong grounds for doing so must be shown. AKBAR 
v. Kina-EMPEROR. wet P.0.233 
Nulsance — Public nuisance — Temporary but 
: regular heap of rubbish stacked on public road in 
= busy part. of town, whether public nuisance—Civil 
suit by private individual for relief against— 
Special damage must be proved. : : 
_..For practical purposes the most convenient 
-definition of public nuisance is that which is found 
_in s. 268, of the I. P. O. A regular though temporary 
heap of rubbish stacked on a public thoroughfare 
-at-a busy and frequented part of the town is a 
‘public -nuisance, as it must necessarily ~cause 
obstruction to members of the public. 
:. For a private individual to be entitled to maintain 
-& civil suit for relief against public nuisance, he 
must establish that he has suffered special damage 
that isto say, he must show ‘that he has suffered 
some damage more than whet the general body of 


the public had to suffer, MUNIOIPAL Boarp, 
. Lucknow v, Ram Der Oudh 390 
Option of puberty, Sze Muhammadan Law 94 


Oudh Rent Act (XXII of 1886), ss. 3 (10), 20— 
- Muafidar, whether tenant—S, 20, if applics to him. 
` A-muafidar is a tenant within the meaning of 
“8; (30) of the Oudh Rent Act, The question whe- 
ther be actually does or does not pay rent is not 
conclusive and the term“ liable to pay rent” in 
8. 3 (10) includes persoas whodo not at present pay 
rent but msy be liable to pay rent if and when it 
-is' asséesed upon them, It follows that muafidars 
being tenants within the meaning of s. 3 (10) of the 
Act the provisions of the Aot contained in s. 20 
relating to relinquishment were applicable to them, 
PARTAB BAHADUR vy, Rana Uma Nara Bux SINGH 
ste Oud 834 
——---~ 88. 108 (15), 119. Ses U. P. Tenancy Act, 
79 





1939, 3, 276 
Quster,. Sz Co owners 699 


Partitlon Act (IV of 1893), s.4—Application under 
wtf can be made at appellate or any stage before 
“final decree; l 
An application under s. 4 of the Partition Act 
may be made-atthe appellate stage or at any stage 


before the final décree, SHEopHAR PrasaD SINGH v. 
eK IsHUN FRASAD SINGH ot k Pat. 117 


m 8. 4—Exprersion “dwelling house”, scope of. 
. The expression ‘dwelling house’ in s, 4, Partition 
Act-in¢ludes-the land and appurtenances which are 
ordinarily and reasonably necessary for its enjoy- 
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. 6 
ment, while having regard to the principle .underly- 


ing the provision, there is no reason to hold 
that the section is inapplicable to portions of houses 
left undivided. SHBoDHAR Pragap SINGH v. -Kisxun 
Prasap SINGH ae Pat. 117 


S. 4—Partition suit — Transferee defen- 
dant descending from common ancestor of himself 
ant joint family—Whether member of ‘such 
family’, within meaning of s. 4. ; 
The distinction made by s. 4, Partition Act is that 

between members of a family undivided qua the 
property under partition and transferees who are not 
members of such family, 

Where therefore in a partition suit a transferee who 
is made defendant is descendent from the common 
ancestor of himself and the joint family, he cannot 
merely by that reason be said to be a member of 
“such family” within. the meaning of: the section. 
BEEODHAR Prasap SINGH v. KISHUN Perasap SINGH 

Pat. 11:7 
———- 8. 4—Partition suit—Transferee on record 

.as defendant — Plaintiff having share in undivid- 

ed property, if can avail of s. 4. sas 

In a partition suit each party isin the position of 
a plaintiff as well as defendant and therefore 
even if. the transferee be on the record asa defen- 
dant, and the -plaintif who has a share inthe :un- 
divided property as a plaintif, the latter is entitled 
to avail himself of the provisions of 8. 4, Partition 
Act. Sseopuar Prasap BINGH v. Kiszun PRASAD 
SINGH. . Pat. 117 
——_— s. 4—"Undivided family", meaning, of. | 

The expression ‘undivided family’ in s,.4, Partition 
Actmeansa family which is undivided qua the 
dwelling «house in question. SukopHaR.,. PRAgAD 
SINGA v. KISHUN Prasap BINGA Pat. 117 


Partnership— Combination formed by number of 
persons engaged in same business to keep up prices 
and to benefit members—Case held one of com- 
bination and not of partnership. f 
A number of persons engaged ın the business of 

ginning came to an arrangement having for its purpose 
the greater enrichment of those various persons by 
preventing the cutting of prices for the ginning, of 
cotton. They called this arrangement a combination 
and the broad idea was that ‘each constituent should 
charge or be deemed to charge the same amount 
for the ginning of cotton and that out of the total 
charge each constituent has to pay certain fixed 
amount into a common pool called the General Fund. 
There was throughout no sign that anything had to 
be done other than the observance of the restrictive 
clauses contained in this agreement, the payment 
over into the pool of a particular amount of money 
and the payment out of the pool of a particular share 
of the accumulated proceeds. There were clauses 
which provided for what would happen if there was 
breach of this contract including the -arbitration 
clauge and that there was all kinds of detailed res- 
trictions to guard against such difficulties as might 
arise owing to the break down of the machi- 
nery: 5 j a. Nada 

Held, that the case was one of combination and not 


of partnership. Rapuanisan JAIKISAN. GINNING, AND 


Pressing Factory, WARUD V. JAMNADAS Nourssy. QIN- 
NING AND PRESSING Co., LTD. . Nag, 491 
Dissolution—Whether from -facts proved 

or admitied, inference of dissolution can be drawn 
is question of law. na ia . 
It kin a si kn of law, whether from the facts 
proved or admitted a legitimate inference can be 


e 
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drawn that the partnership between the parties came 

to, an end, VAZIRBHAI BULTANBHAT TAMBOLI v. GADMAL 

NATAL, MARWADI Bom. 420 

a No further partnership business after cer- 
tain. date~If results in dissolution. - 

When a partnership at will is formed, apart from 
the ‘circumstances in which the Court may dissolve 
it, it cancome toan end by a notice of dissolution 
or abandonment by one of the partners of the part- 
nership, The fact that no further partnership busie 
ness was done does not result in a dissolution of the 
partnership. VazirBuat SULTANBeAI TAMBOLI v. 
GapMAL NATHMAL MARWADI Bom. 420 


Partnership Act (IX Of 1932), s. 4—Partnership 
` —What is—Initial agreement and not subse- 
quent happenings determine partnership-—S. 4 
does not affect efficacy of illus. (a) to s. 239, 
Contract Act (IX of 1872), now repealed~-Transac- 
tion held partnership. 
. Section 4, Partnership Act, has widened the de- 
finition of partnership and not narrowed it, 
‘Whereas originally it was necessary to agree to 
combine “ property, labour and skill” as well as to 
share profits, ncw all that need ba considered is 
an agreement to share profits, The limitation 
effected by the words “ property, labour and skill ” 
has been removed. The change in the definition of 
partnership has not affected the efficacy of illus. (a) 
and (b) to s. 239, Contract Act which have now 
been omitted. b 
> Partnership rests on agreement and so long as 
the agreement . contemplates an outgoing and an 
incoming on the joint account in respect of a busi- 
mess, the partnership is complete and all subse- 
quent rights and liabilities -are governed by laws 
which relate to partnership. It is not the subse- 
: quent happenings which determine the question but 
‘the initial agreement. Where, therefore, X and Y 
enter. into a transaction not merely to purchase 
cotton for the purpose of sharing it between them 
‘but for reselling it and each party is to share the 
profit or bear the loss half and. half so that neither 
could sell his half of the cotton as an independent 
transaction in which he alone was interested with- 
out the consent of the other and whatever was done 
had to be done onthe joint account. The case falls 
under illus. (a) to s. 239,°Oontract Act (Repealed 
by 8. 4, Partnership Act) and amounts to partner- 
ship. BIRDICHAND SUKHRAJ v. HARAKOHAND JAGRAJ 
MARWADI Nag. 613 
: 8.4—Partnership is not entity apart from 
entitiés of its individual partners. 
_ It is an error to regard the partnership as though 
it were an entity apart from the entities of its 
individual partners, The case of a partnership 


must be sharply distinguished from that of a limited ` 


liability company ora corporation. The word “firm” 
is merely a collective name for the different members 
of it. The liability which exists between the partners 
is a liability which exists between themselves, and 
ithe firm has no separate personality. COMMISSIONER 
oF IncomE Tax, Buama v. Gosper & O0., RANGOON 

Rang 286 SB 


: S.13(C}—Sust for accounts—Interest after 

, dissolution on capital contributed by partner. 
The right to interest on capital contributed by 
one of the partners even when there is a stipula- 
tion for payment of such interest ordinarily ceases 
“at the date of dissolution and in the taking of 
accounts between the parties no interest under this 
head should be allowed after dissolution, It is only 


4 ~ 
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out of the profits, if any, of the busfaessfhat the 
capital contributing partner could be expected to 
take his stipulated interest. This is the principle 
adopted by the Indian Legislature irs. 13 (c)of the 
Partnership Act. The law may recognise an excep- 
tion to this rule where, the contract expressly ‘ pro- 
vides for payment of interest -regardless - of. pro- 
fits. T, Pr, Su, SAMASUNDARAM OBETTIAR v. V? Rar, 
SEVUGAN CHETTIAR Mad, 748 


——— ss, 60 to 63—Dissolution of firm by death 
` of partner—Firm, if can still be treated as re- 
gratered for purposes of Act—Notice of alteration 

—Time limit for. , 

Sections 60 to 63, Partnership Act show that the 
Act contemplates notwithstanding a change in-re- 
spect of the matters which have to be set out in the 
original statement accompanying registration, ‘that 
the firm should be deemed to be continuel to be 
registered although by reason of the alteration, the 
original statement as filed had become in+scurate, 
Section 63 contemplates in the case of a dissolution 
of a firm by death that notwithstanding the death 
the firm should still be treated forthe purtose of 
the Actas still registered. 

There is no time limit fixed in any of the es. 60 
to 63 as to when notice of alterations or changes 
should be given. The word “when ” with wiich 
each of those sections begins does not involve an 
obligation upon the person proposing to give notice 
of the changeto give it immediately upon the change 
occurring. PRATAPUHAND RAMOHAND & Oo, v. JAdAN- 
GIRJI BOMANJI OnINoy Bom, 148 

s.69. See Partnership Act, 1932, s. 74 
; 574 
88.69, 74—Cause of action arising after 

Act but before s. 69 came into force—Suitt, if 

barred by s. 89, i 

Where part of suit related. to a cause of action 
which arose before the Partnership Act and a part 
related toa cause of action which arose after the 
Act but before s., 63 came into force, the whole suit 


is taken out of the operation of s. 69 by s. 74, 
HIRALAL GULABOHAND V. AMARBOHAND KISANLAL 
Nag, 245 


——— sS, 69 (a) (b), (C)— Rights accrued before 
October 1, 1933, if saved by s. 69 (a) (b) and (0)— 
Rightto realize money accruing before that date— 
Assignment of same in favour of unregistered 
firm before that date — Unregistered firm, if 
can sue, 

The effect of cls. (a), (b) and (c) of s, 69 of the 
Partnership Act read together isto save not only the 
rights themselves but also that without which the 
rights would be of very little value, namely, the right 
of suit to enforce such rights, Where the assign- 
ment of the right to realize money to the unregistered 
firm took place wall before October 1, 1933, s> that 
right to sue to enforce this right which accrual before 
October 1, 1933 would be saved by reason of the pro- 
visions of s, 74, the suit cannot fail becaus3 the firm 
was unregistered KaALIANDAS BALOHAND vy MUHAM- 
map AKBAR FATEHALI KHAN SiiL 328 


— ss. 74, 69—“Commencement of this Act”, 
in s. 74, interpretation of. so faras s, 6) ts con- 
cerned. 

The correct interpretacion of the words “na com- 
mencement -ftais act”, ins. 71, Partaersu:p A+, soe 
far ass 59isconceraed, mus, b: tas Sv m wich 
that pacticular section came ius fu , aw oie 3y, 
the October 1, 1033, and any right: aceruim.s io an 
unregistered firm before that date must be held to be 


* 





. 
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saved by s. 74 even if that date falls between the 
“dates on which the rest of the Act came into force and 
the October 1, 1933. Syzp Hussain MUSALMAN v. 
‘OB ANDRABAI Nag. 574 


Patents and Designs Act (II of 1911}, ss. 2 (5), 
- .§1-A—Design: held not new or original. 

_A person registered a design fora certain kind 
of cap, Formerly these caps weremade in the follow- 
ing manner. Embroidery was sewn om to a piece 
of cloth. Under that cloth was sewn a lining in 
which ribs were made and in these ribs were in- 
sorted pieces’ of wick which were called battis or 
paltas. Subsequently it became the habit to make 
the background for the embroidery stiffer. The 
‘embroidery was sewn on to a piece of canvas and 
between the actual embrofdery and the canvas was 
placed a piece of leather or later of brown paper 
‘on which the pattern was stencilled. Owingto the 
‘thickness of this background it was at first found 
impossible to insert ribs so that the outside em- 
broidery was left of more or less smooth surface 
whereas formerly it had ribs. Further stability 
was also given to the caps by covering the founda- 
tion with glue. The person who had registered the 
design claimed that he discovered the manner of 
being able to make ribs on this type of cap by using 
a strong sewing machine: 

Held, that this was not a “new or“ original” 
design within the meaning of the Patents and De- 
‘signs Act. The person had merely invented a new 
principle of construction. To the eye, which was to 
be the sole judge in these cases, there was no differ- 
ence in shape, configuration, pattern or ornament, 
although there was a different mode and principle of 
construction. SIKANDAR Saag V. RAHIM Bakusn 

$ ; Pesh, 281 
Patna High Court, See Second appeal 418 


Penal Code (Act XLV of 1860), ss. 21, 186— 
Assessor Panch is public servant — Execution by 
him of warrant to realize arrears of chaukidari 
taz ia act done in discharge of his public duties. 
The local collecting member of the chauwkidari 

panchayat known as the Assessor Panch is a public 

servant within the meaning of s. 21, I. P. ©. and 


when he is executing a warrant to realise arrears of - 


chaukidari tax he is acting in the discharge of his 
public duties. Gopan MAHTON v. Emperor Pat, 98 
~S. 64—Sentences of imprisonment in default 
of payment of fines awarded in separate trials cannot 
be made to run concurrently. 

The various sentences of imprisonment in default 
of payment of fines awarded infseparate trials cannot 
be made to run concurrely, EMPEROR v. CHANAN 
Singa Lah. 765 


598 
Seg Penal Code, 1860, s. 143 598 

——— 8.72. Ber Penal Code, 1860, s. 302 457 

S$. 84—Detension in mental institution does 

not establish necessary degree of insanity, 

Tits: mere fact of detention in a mental institution 
is not sufficient to estahlish the necessary degree of 
insanity, MAHOMED AsgsRaF GHULAM MAHOMED v. 
EMPEROR Sind 562 
~—— 8. 84—Onus of proving circumstances bring- 

ing case under s. 84,73 on accused. 

* The burden of proving the existence of circum- 
stances bringing a case withinthe provisions of s. 84, 
I. F. 0., must always under s, 105, Evi. Act lie upon 
the accused. MAHOMED AsuRaF GHWLAM MAHOMED D, 
-EMPEROR Sind 562 
w 88, 97, 100. Sez Oriminal trial 540 


——sS, 65, 
Ser Criminal Procedure Code, 1898, s. 33 
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——~—~ 5,109. Srn Penal Code, 1860, ss, 485, 426 a 
: 1 

S. 124-A—Speaker exceeding limits ofe 167 

criticism of administrative machinery commits 
sedition —Intention of the accused must be seen, 

It is true that it is not sedition go criticise 
administrative machinery or the officera of Govt. 
but where the speaker exceeds the limits of fair 
criticism and his object in attcking the British 
Govt. is to create disaffection the speech amounts 
to sedition, 

In cases under s. 124-A, I. P. O., the Oourts 
have not to see the effect ofthe mind of the people 
and they areconcerned with the construction of the 
speech, and the speech hasto be takenas a whole 
and not just in pieces. ” 

A man may criticise or comment upon any 
measure or act of the Govt. and freely express his 
opinion upon it. He may express condemnation but 
solong as he confines himself to that he will be 
protected but if he goes beyond thathe must pay 
the penalty for it. The question ofintention is 
alwaye an important factor in such cages. 

In estimating the effect of a speech the Court 
should leok at the speech as a whole and not pay 
undue regard to any particular sentence or phrase, 
it isnot open to the speaker to say that he did not 
intend his language to bearthe meaning which it 
naturally does bear. VISHAMBHAR DAYAL TRIPATHI v. 
EMPEROR Oudh 887 


ss. 143, 65—Imprisonment in default of 
fine'imposed under s. 143, limit of. 

Passing of a sentence of two months’ rigorous 
imprisonment in default of payment of fine imposed 
for an offence under s. 143, I. P. O,, is illegal: 
Section 65 limits the imprisonment in default to 
amaximum of one-fourth of the period of six months 


‘fixed by s. 143. Provisosto s. 33, Oriminal P. O., 


do not extend such period. Gouxan Onanpra NANDI 
y. SRIBODA CHANDRA BANERJI Pat. 598 
s.149. Ses Penal Code, 1860,5.326 313 
———5.153-A. Sse Criminal Procedure Code, 
1898, s. 108 805 


—~—~ §.153-A—"Capitalists" whether a class with- 

in meaning of s.153-A. 

“Qapitalists’’ are nota “class.” When discussing 
“capitalists? and labour people, “capitalist” may 
mean a person with a considerable amount of 
property invested in industry, and “capitalist” in 
the literal sense of the word means any one who 
possesses an accumulated wealth. It is impossible 
to say what amount of capital would bring a man 
within the “class,” He may be a “capitalist” in one 
place and not in another. The word “capitalists” is 
rather a vague phrase to denote a definite and 
ascertainable “class” so as tocome under s. 15838-A 
of the I, P.O. But where 4 person compares the 
taluqdars and the zemindarsas a class andthe 
money-lenders and the Govt. officials with tenants, 
and states that the Govt. officials donot sympathise 
with their aims and excites the tenants to organise 
themselves as their raj wascoming in which the 
talugdars and zemindars will have n> share and that 
the talugdars have deceived and betrayed the 
country in to the hands of the British Govt it is 
covered by the provisions of s 153-A of the I. P. 
O., as it attemptsto promote feelings of enmity or 
hatred between different “classes” of His Majesty's 
subjects, VISHAMBAAR DAYAL TRIPATHIV, EMPEROR 
Oudh 887 
——ss, 153-A and 124-A, Sze Oriminal 

Procedure Oode, 1898, s. 235 887 
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e——— s8, 186 — Resisting execution of bad warrant 
is not offence—Warrant issued by Assessor Panch 
è undey 3. 27, Chaukidart Act (VI of 1870) — Omis- 
won of any authorization to any one to execute 
it — Assessor Panch executing it himself~—Warrant 

held bad — Defect held could not be cured by 3. 34, 

Chaukidari*4ct—Accused rescuing cattle attached 

under such warrant held not guilty under s. 186 

Resistance to an illegal warrant is no offence. In 

_ order to support a conviction for resistance to a 
public servant in discharge of his duty, the warrant 
must be a lawful one, and the person who executes 
the warrant must be clothed with lawful autho- 
rity under the warrant to execute it. It is no offence 
to resist the execution of a bad warrant, or to 
obstruct the execution of a warrant by a person to 
whom itis not directed. A warrant of execution, 
which does not bear a dateonor before which it 
should be executed, is not a good warrant. 

An Assessor Panch issued a warrant to realize 
arrears of chaukidart tax by attachment of cattle 
of the person concerned. But in issuing the warrant 
he made several mistakes, In the first place, he 
signed the warrant not in the proper placefor his 
Signature. Secondly, he did not fill in the name of 
the person authorized to execute the warrant. That 
space inthe form was left blank. Thirdly, he did 
not date the warrant. Having prepared this warrant, 
instead of making it over to the chaukidar, or some 
other authorized person, he proceeded to execute it 
himself. He attached two heads of cattle, but when 
he had gone a short distance, the accused who wers 
owners, came up and rescued them, threatening to 
assault the Assessor Panch and his men, The ac- 
cused were convicted under s, 186, I, P.C: 

Held, that the Assessor Panch had to act strictly 
in accordance with procedure under s, 27, Chauki- 
‘dari Act which authorized him to issue the warrant, 
Signing the warrant inthe wrong place and omis- 
sion of any date were formal defects curable under 
s. 3,4 Chaukidari Act but the omission of any 
authorization to any one to execute the warrant was 
not a formal defect such as could be remedied by 
s. 34, The warrant was therefore bad oneand a 
conviction for resisting its execution could not be 
sustained. 

Held, further that the mere fact that the accused 
were illiterate and did not know anything about the 
defects inthe warrant would not prevent them from 
taking advantage of the defect once it is proved to 
exist. GoraL Mauron v. EMPEROR Pat. 98. 
————- 8s. 193, 467. Sue Oriminal Procedure 
Code, 1898, s 195 (1) (e), (+) 222 
-= =SS, 193, 499—Ojfence under 8. 193—Com- 
. plaint by Court necessary— Provision of law 
cannot be evaded by filing complaint for defamation, 
A complaint by the Oourt is necessary for a 
prosecution for an offence under s, 193, I. P. C., and 
the parties cannot be permitted to evade that pro- 
vision of law by filing a complaint of defama- 
tion KALLUMATAM GURUBABAYYA v. Sanna SETRA 

SIDDALINGAPPA Mad. 358 


-— —— $, 201, Sea Penal Code, 1860, s. 302 457 
S. 201—Information, need nat be given to 





Police -or Magistrate — Whether information is 
volunteered or given in reply to enquiries 15 
immaterial. 


The information need not be givento the Police 
or the Magistrate under s. 201, 1. P. O,, and it is 
immaterial whether that information is volunteered 
or given in reply to enquiries. PATTAMMAL  &. 
EmPeRoR Mad, 573 
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S. 215—Person's cow missing from place 
where it was let losse for grazing—Accused 
approaching him same months later and promising 
to find out culprit for consideration and taking 
money—No evidence that cow was stolen—Accused 
cannot be convicted under s. 215. 

A mere representation by the accused tothe owner 
of missing animal, that it was stolen and that they 
were helping him to recover it does not itself show 
that the animal was really stolen, 

A person missed his cow from a hathan where it 
had been let looge for grazing. He made a search 
but got no trace of the cow, and then lodged a sanka 
at the thana giving a description of the missing 
animal. Some months afterwards the accused went 
to him and promised tofind out the culprit for a 
consideration, They thus togk some money from him 
there was no evidence that the cow was in fact stolen: 

Held, that the accused could not be convicted 
under s. 215. Rapua Monan v. Emperor Pat. 387 


—S. 215--Scope—Essentials of offence under 
—Accused held, could not be convicted under s, 215, 
Section 215, I. P. O, aims primarily at profes- 

sional trackers and other persons who, being 
usually in league with thieves or well aware of their 
proceedings, obtain money for recovery of stolen prop- 
erty without making any effort to bring the offenders 
to justice. The section has three essential ingre- 
diente : first, taking or agreeing or consenting to 
take any gratification under pretence or on account 
of helping any person to recover any movable prop- 
erty ; secondly that the owner ofsuch property must 
have been deprived of it by an offence punishable 
under the I. P. O; and thirdly that the person in 
question, having taken or agreed to take the grati- 
fication, must not have used all means in his power 
to cause the offender to be apprehended and con- 
victed of the offence. The section has nothing to 
do with any illegal gratification. 

The complainant’s bullock disappeared one day. 
The circumstances showed that the bullock might 
have strayed. The accused offered to recover the 
bullock if certain amount was paid by the com- 
plainant. The complainant refused to accept it and 
the accused did nothing further : 

Held, that the second ingredient of s. 215 referred 
to abovs was not present and the accused could not 
be convicted. BISWANATH DUBEY v. Guarpican 
OUHAMAR Pat, 382 


—8, 289—Tethering horse in narrow street 
whereipeople cannot pass without going near its 
hind legs comes within s. 289, 

The tethering of ahorse in a narrow street where 
people cannot pass without going near the animal's 
hind legs is a negligent omission to take order with 
the animal sufficient to satisfy the requirements of 
s. 289, I. P,O. GAGUMAL MULOJAND v. EMPEROR 

Sind 64 

Penal Code, 1860, 

36u 








-——s, 300, Illus, (c). See 


8. 302 
ss. 302,201, 72—Charge in alternative 
unders, 302 and s. 201—Position may “arise. for 

punishment under 3. 72. , 

Where the charge is framed in the alternative in 
respect of offences under ss, 302 and 201, the position 
may arise as contemplated by 8. 72, I. P. O. It may 
be open to the Court to give judgment that a person 
is guilty of one- of several offences specified in thee 
judgment, but it is doubtful of which of these offences 
he is guilty. Sucha finding is in accordance with 
s, 367 (3), Oriminal P. O., and will-have the con- 
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sequence that under s. 72,1. P.O., the offender is to 
pe punishéd for the offence for which the lowest 
punishment is provided, the same punishment not 
being provided for all. NEBTI MANDAL v. EMPEROR 
Pat.457 
—8s, 302, 201, 72—Trial of accused’ under 
ss. 302 and 201 in one trial, legality. 
. An accused may be tried at one trial both for 
murder under s 302,. I. P. O., and for causing the 
disappearance of evidence of it under s. 201, I. P. O, 
Tt is not necessary that only a person completely in- 
nocent of the murder canbe convicted under a, 201, 
Neatr MANDAL v. EMPEROR Pat. 457 


ss. 302, 326, 300, tHHus. (c)—Victim's leg 
"severed close below knee—Man dying from loss 
of blood— Offence committed, 
. Everybody kuows that if a man's leg is severed 
close below the knee, the man must die from loss 
of blood in, a very short time, unless some skilful 
person appears, who can stop the arterial bleeding. 
Tt is not possible for a person who inflicts an in- 
jury like this to say that he did not intend to cut 
the arteries or to cause the man to bleed to death, 
The case is very different from the frequent case of 
stabbing with a knife or dagger. If aman armed 
with a knife or dagger stabs another in the arm or 
in the leg, itcan generally be urged on his behalf 
that he was not trying to kill, and that he was 
trying to inflict such bodily injury as sufficient in 
the ordinary course ofnature to cause death, An 
ordinary person is not presumed to know the pre- 
cise location of the arteries in the human lives. If, 
therefore, a stab with a knife or dagger aimed at 
an arm or a leg, severs an arterie and the injured 
man dies asa result, it may be quite reasonable to 
argue that the offence is not one of culpable homi- 
cide and that the assailant can only be presumed 
to have intended to cause hurt, or grevious hurt 
with a dangerous weapon. The case is quite differ- 
ent when a weapon like a sword is used in order 
to chop off or to hack ata limp. The person who 
uses the sword or atuval chopping at an arm ora 
leg, and by so doing severs the arteries of the arm 
or the leg, must know that he is inflicting an in- 
jury which in the ordinary course of nature is 
sufficient to cause death. The offence is clearly one 
or murder. PUBLIO Proszouror p. Ramaswamr NADAR 
$ Mad. 360 
ss. 325, 323 — Which of two accused 
caused grievous hurt, not clear — They cannot be 

convicted under 3. 32> but only under s. 323, 

Where itis not possible to say asto which of the 
two accused caused the grievous hurt, neither of them 
can be convicted under s. 335, I. P. O but both can 
be convicted only under s, 323. In re T. PALANISWAMI 
GouNDAN Mad. 490 
am 8, 326. Sze Penal Code, 1660, s. 302 360 


_——— +88. 326,149—Common object of number 
of accused to cause hurt to person—One accused 
causing grevious hurt with dangerous weapon in 
prosecution of common object—Liability of others 
- for such act. i 
Where the common object of a number of accused 
was not merely to beat ‘but also to cause hurt; and 
if in the prosecution of thut common object to cause 
hurt to acertain person, one of them happens to 
cause grevious hurt and that too with a dangerous 
eweapon, the others would certainly be liable for the 
grevious hurt so caused by reason of s. 149, L 
P.O. In re Manixyam Konparya- Mad. 313 
——— §.331—Police Officer taking active part in 
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assault on prisoner ig guilty under œ, 331, ife 
grievous hurt ts caused, ` ' i 
A Policeman who is present and staąpds bye 


acquiescing in an assault on a prisoner committed 
by another Foliceman for the purpose of extorting 
cmfession js guilty of the offence of abetment of an 
offence under s. 330, I. O If, however, he is 
not merely standing by but taking active part. He 
is guilty ofan offence under s. 331 if grievous hurt 
is caused. PARMANAND v, TIMPRROR Nag. 849 


——-——s. 405—Criminal breach of trust— Essentials 
_ to constitute offence. . 

To constitute an offence of criminal breach of 
trust there must be an entrustment ; there must be 
misappropriation or conversion to one's own use or 
use in violation of any legal direction or of any legal 
contract: and thirdly the misappropriation or conver- 
sion or disposal must be with a dislionest inten- 
tion. Every payment of money by one person to 
another is not entrustment unless there are circum- 
stances attending it from which itcan be gathered 
that it was an eutrustment and not a mere payment, 
Whether in 8 - particular set of circumstances & 
delivery or passing of property from one to another 
amounts to an entrustment or not is not 8 point of 
law on which the Judge can give a binding direction 
to the jury. Rex v. V. KRISENAN Mad. 123 


s.405—Entrustment—Payment by debtor to 
creditor if entrustment—Agent having noclaim 
against princitpal—Retention by: him of prin» 
cipal’s money without doing anything with it—If 
guilty under s. 405. | : 

If the person paying, intends to repose trust in 
the other éxpecting him to dispose of the money in 
a particular way, then only there is entrustment, 
The mere payment by a debtor to a creditor is not 
entrustment. 

Even when an agent may haveno claim against 
fhe principal, even then if he retains priucipal’s 
money merely and does not pay it, but does not do 
auything else with it, there is no criminal breach of 
trust. It is only a civil liability, and of course the 
principal can at any time, if he chooses, ‘compel him to 
pay, send him a notice and file a suit. Mere retention 
of money entrusted toa person without any misap- 
propriation, even though he was directed ‘by the 
person to pay it to-so and sv, or to deal with the 
money in a particular way, is not a criminal 
breach of trust; unless there is some actual user 
by him which is in violaticnh of law or contract, 
there is no criminal breach of trust: and even if 
there is such user there must be a dishonest inten- 
tion. Putting the money into one’s own account in 
the Bank -may be misappropriation or may not be 
misappropriation. If it is drawn upon for his own 
purposes, it is misappropriation. But if he did not 
draw onit but keptthe money in the Bank there is 
no misappropriation, and no criminal misappropria- 
tion, because unless there is misappropriation there 
can be no question-of dishonest misappropriation. 
Rex v, V. KRISHNAN - Mad.123 
-s. 405—Person having reasonable claim 

against another for more than amount belonging 

to other in his hands—User of this amount for 
his own purpose—Whether*® criminal breach of 
trust. 

If a man is proved to have had a reasonable claim 
against another for morethan the sum of money be- 
longing to the other in his hands, his retention of 
it, and even his user of it for his own purposes 
would not in law amount to criminal breach of 
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trusg because the intention could not have been 
edishonggt, that is to say, to causa wrongful loss or 
wrongful gain. Rex v V, Krisunan Mad 123 

- ss. 411, 414—Accused admitting com- 

mission Ofe theft—Conviction under s. 414—A, 

while admitting commission of theft before charge, 

stating that he sold part of property to B with- 
out telling him that it was stolen—Both, cannot 
be jointly tried—Proper course stated, 

Where an accused pleads guilty and admits him- 
self to be the thief and not merely the receiver 
the conviction should obviously be under s. 414 and 
not under s. 411,I P. O. 

‘Where accused A admits commission of theft and 
in his statement before the charge admitting his 
guilt states that he sold a part of the property to 
B but did not tell B that the property was stolen, 
A and B cannot be tried jointly. The proper course 
for.the Magistrate in -euch circumstances is to 
separate the cases and call A as a witness in B's 
case in order that hie exoneration of B might be 
tested by cross-examination and acted upon if found 
to be trustworthy. KHAIR Din v. Emesroe Lah. 116 
——— 8, 420 — Person , attempted to cheat fore- 

warned and not cheated—Offence of attempt to 

cheat, if committed. : 

‘A man may be guilty of an attempt to cheat, 
although the person he attempts to cheat is fore- 
warned and is, therefore, not cheated. EMPEROR 
v RAGHUNATH Oudh 259 
i—-——— 5, 420—Prosecution for cheating, if can be 

based upon illegal contract. 

-The view that.a criminal. prosecution for cheating 
must fail if ib. is based upon a contract which 
could not be enforced in.a.Civil Court is wrong. 
-Eupsror.v, RAGHUNATE : Oudh 259 

88.420, 511—Held that there was not 

merely preparation but attempt to cheat and 

agoured could be convicted under s. 420 read with 

s. 511, i 
- A Sub-Inspector of Police named T on receiving 
information: that the accused gave out that he could 
double Govt. currency notes, visited the accused in 

‘the gajse of a Seth and arranged to bring notes on 
‘the following night for doubling them. T then 
took some notes tothe accused after arranging that 
other Police Officers should also come tothe place 
and wait. within call. The accused tied the notes 
together with pieces of paper of same size and per- 
formed certain process, After some hours the ac- 
cused took up the packet and untied it. While he 
was so engaged, however, he managed to substitute 
another packet. for the packet of notes and concsaled 
the, latter packet under his buttocks, ‘The Sub- 
Inspector detected what had been done, caught hold 
ofyaccused’s hands and shouted to the Police Officers 
to come up. The Sub-Inspector asked the accused 
where he had put the original packet and the ac- 
cused pointing to the packet which had been sub- 
stituted. far it.and which was lying before him said 
thet that wasthe packet. This packet was opened 
and was found to contain seven copies of a book, 
Under the right side buttosk of. fhe accused was 
found the packet containing the notes. It was in 
the same condition as when originally tied : 

Held, that although an offence of cheating was 
xot actually committed, there was an attempt to 
‘deceive and the mere fact that the Sub-Inspector 
lid not hand,over the notes because he was deceiv- 
“d but merely because he wanted so secure the ac- 
tused’s conviction, did not change the legal position 
a regard tothe accused's guilt. The accused clear- 
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ly went beyond the stage of preparation when he 
tried to induce a person to hand over notes to him 
on the assuranec> that he could double them and 
did an act towards the commission of the offence 
of cheating. It is not necessary that the accused 
should complete every stage in the actual offence 
except the final stage. In these circumstances the 
accused could be convicted under s 420 read with 
B. 511 of the I, P.O, Experor v. RAGHUNATH 

Oudh 259 


8.430—Interference with distribution of 
water— When amounts to “mischief"—Duty of 

Court. . 

Where the Amin had opened the middle sluice of & 
tank to irrigate certain lands registered as wet and 
jt was closed by the accused, unless it can be said 
that the opening ofthe middle sluice was according 
to custom it cannot be said that the closing of it was 
with theintention of causing any wrongful loss or 
wrongful gain, Where theclosure was animated by 
the object of protecting tle lands ofthe accused 
themselves which had been jeopardised by the 
opening of the middle sluice. it can hardly be said 
that the actofclosing the middle sluice was “mig- 
chief” as defined in the I. P.O, An actlike this 
which is done asit were to protect their own property 
and in the reasonable belief that no unlawful harm 
or damage was going to be caused cannot be regarded 
asan act constituting a criminal offence. The dis- 
pute between the parties is really one of a civil 
nature. Thefactthat the Amin interfered and ex- 
ercised his own authority in the matter of the dis. 
tribution of water which was reasonably regarded as 
an interference with exsisting rights will not change 
the aspect of the case into a criminal one, 

Insuch a case the Courts should decide whather any 
unlawful or dishonest intention has been established. 
Jt isnot every interference with the distribution of 
water that constitutes miechief under the I P, O. 
It is only interference which cannot be justified by 
the assertion of a bona fide right that would con- 
stitute mischief, Kovvapa SANYASI NAIDU v. IIMPEROR 

Mad. 515 


ss, 485, 486, 109-—Two persons placing 
with printers, Litho Stone for counterfeiting 
labels of complainant — Their conviction under 

a. 486 and s. 485 read with a, 109 — Printers acquit. 

ted for offence under s, 485 —Conviction of two per- 

sons under ss. 485, 109 held uncalled for. 

The two petitioners placed with the two accused, 
an article described as a Litho Stone from which 
certain labels which were trade marks of the com- 
plainant’s goods were to be counterfeited. They in- 
structed those two persons who were. printers, to 
make certain alterations in that instrument and to 
print certain labels from the die as altered. The 
alteration was sach as to make the labels finally 
printed a clear counterfeit ofthe lahels of the com- 
plainant. The two accused were acquitted of an 
offence under s. 485 but the two petitioners wêre 
convicted under s. 486 as well as under s. 485 read 
with s. 109: : 

Held, that as the two petitioners were convicted 
under s, 486, thefurther prosecution of them for offence 
under s.485 read with s. 109 was uncalled for. Srr 
NARAYAN v MOHAMMAD ABU SALEH Cal. 167 

s. 486—Get-up and general appearance of 
labels of accused, so similar t? those used» by 
complainant on same kind of goods, as to deceive pur- 

chasers—Accused is guilty under s. 486. s 





. 
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In order to prove that a trade markis an imitation 
of the other, it is not necessary that there should be 
a resemblance in every case, It is sufficient if the 
resemblances are of such a nature as to be calculated 
to mislead an unwary purchaser. Where therefore 
the get-up and general appearance of the labels of 
the accused are so similar to those of the complainant 
that the class of persons to whom the goods are sold 
would easily be deceived by the appearance of the 
accused's labels into supposing that the goods that 
they were purchasing were thoseof the complainant 
the accused is guilty under s. 486, I.P. O. The 
mere fact that labels more or less similar to that of 
the complainant are used by others for the purpose 
‘of marking packets of the same goods which are not 
the manufacture of the complainant is no answer to 
the charge made against the accused, Sri Narayan 
v. MonAMMAD ABU SALEH Cal. 167 
——— S, 486—Mark, whether must be esclusive 

property of anybody, for purposes of s. 486. 

For the purposes of s, 486, I.P. O., it isnot neces- 
gary that the mark in question should be the exclusive 
Property of anybody. The only consideration which 
is of importance with reference to the provisions of 
B. 486 is whether the mark in question has come to be 
so identified with the merchandise of the person 
using the mark as to beregarded inthe market asa 
distinctive mark to denote that particular mer- 
chandise, SRI NARAYAN v, MOHAMMAD ABU SALEH 

Cal, 167 
S. 486—Signature in forwarding note— 

Whether showa accused ta be in possession of goods 

— His conviction under s, 486, legality. - 

The signature of the accused in the forwarding 
note does not necessarily prove that he was in 
possession of the goods and his conviction under 
s. 485 of the I. P. O., cannot be sustained. KoLLAPALLI 
SUBRAMANYAM V. EMPEROR Mad, 647 

$.498—" Any such woman,” meaning of. 

The words “ any such woman ? ins. 498, I, P. O. 
refer to a woman “ who is and whom he knows or 
has reason to believe tobe the wife of any other 
man,” The words “ whoever takes or entices away” 
cannot possibly be interpreted. as an adjective des- 
cribing- the woman in question. Bipap BHANJAN 
Sarkar V: EMPEROR Cal. 632 

S$. 498—" Detains,” meaning explained. 

The word “detains ™ in s, 498, I. P, O., means 
“ keeps back.” It need not necessarily be by physi- 
cal force ;.it may be by persuasion, or, by allure- 
ments and blandishment. But the useof the word 
does, require that there should be something in the 
nature of control or influence which can properly 
be described as a keeping back of the woman 
Bipap BHANJAN SARKAR d, JiMPEROR Cal. 632 
S. 498—Man picking up woman in brothel 

and taking her to his house, tf detains her. 

It would obviously be extremely difficult to prove 
that aman who picks a woman up ina brothel and 
takes her to his house can be said to have detain- 
eti‘her in any sense of the term, Birpap Buansan 
BARKAR v. EMPEROR |, Cal. 632 

8.499, Sze Penal Code, 1860, s 193 358 
8.499 —Defamation—Confidential inquiry 

—Accused asked by Polwe if he had heard any- 

thing, merely stating what he had heard—T nars 

would not amount to defamateon—Accussd cannot 
be convicted when prectse words used by accused 
are not on record, 

Where in a highly confidential Police inquiry a 
person being interrogated by the Police meruly if 
he had heard anything, states in good faith merely 
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what he had heard, the statement would not amount 
to defamation in such circumstances. In ayy event, 
itis difficult tobase a conviction for a defamation 
when the precise words uttered by the accused are 
not before the Court, e 

Where a charge of defamation is based on an 
answer toa question, much turns apon the precise 
form of question and the preciso form of the 
answer. [f a Court is not satisfied on these matters, 
it is impossible to maintain a conviction. It is not 
sufficient for a Oourt to come to the conclusion 
that substantially something or other was said, 
The Oourt must be satisfied that certain words 
were used. JAINARAIN SINGH v. EMPEROR Pat. 33 
——— s, 499—Defamation, what constitutes— Con- 

viction for, essentials of. 

Mere publication of an imputation concerning 
any person does not of itself constitute defamation. 
A person is not guilty of defamation unless he in- 
tends that the words spoken should harm a person 
or knows or has reason to believe that his words 
would harm such persons. JAINARAIN SINGH v. 
EMPEROR Pat. 33 
-—— S, 504—Shouting ‘shameless fellow, I will 

arae you” during discussion—If offence under 

8.504, ` STA 

Shouting’ the words “shamélesa fellow, I will 
shos you”, during discussion with another person does 
not amount toan offeuce under,s. 504,f. P. O. 
Priosat Pitar v. T, R. HAMASWAMI IYENGAR 

Mad, 630 

8.511. See Penal Gode, 1860, s. 420 259 
Penslons Act (XXIII of 1871), 8. 4—finding that 
rights in question are not connected wuh grant 
of pension within the meaning of Act 14 one 
of fact and cannot be disturbed in second appeal. 

The conclusions of the lower Appellate Uour: that 
the rights of a party in certain muafi jugirs are 
not connécted with any grant of pension withio the 
meaning .of the tensions Act is essentially a finding 
in fact. It is no less a finding infect because in 
reaching his decision the Judge had to interpret a 
number of documents: Such a finding of fact can- 








not be disturbed in second appeal. S. SaapaT 
Husain v. Ram Kissan Das All. 3 FB 
- 58, 410 6 — Suit relating to pension— 


Whether Court has inherent jurisdiction to enter- 

tain tt—Judgment-debtor, tf can question, decree- 
:-holder's right to execute decree by sale of pen- 
: Bion. 

Quære (n order of reference).—Whether in view 
of the provisions of ss. 4 to 6, Pensions Act there 
ig an inherent want of jurisdiction in OUivil Oourtos 
to entertain euits relarimg to pensions, and whether 
even after a decree tor sale of pension has beem 
passed by a Civil Court it is open to the judgment- 
debtor to question the right of the decree-holder to 
sell the pension in execution of the decree. 
5. Saapat Husain v, liam Kirenan Das All, 3 F Bt 

S. 11—Right to lakhiraj or revenue free 
land is not penston or grant of land rerenue. 

There is an obvious aigbiaction between an as- 
sigument and a remission of land revenue. 4 re 
mission of land revenue gannot be regarded ar 
assignment, The Govt. may remit a liability tu pa} 
land 1eYenue in which case no assessmens 18 Maude 
but that is a veiy different thing from assessing» 
certain sum and then granting or assigning tha 
sum to some person other than the Govt. A righ 
to lakhiraj or revenue free land iscertainly nos » 
pensiou or a grant of land revenue. 8. BAADA 
Husain v. Ram KISHAN Das All. SEH 
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Sit by—Misdescription—Amendment held should 

be alowed. 

Rule 1, O. XXX, Civil P. ©., is only an enabling 
provision, It merely says that a ‘‘firm ” may sue 
or be sued if the name of the firm. Itis nowhere 
laid down that this is the only form in which a 
suit on behalf of, or against, a firm can be brought. 
Therefore, the partnership members can sue jointly 
in their individual names. Asa matter of facts this 
order merely provides an alternative and a short- 
hand mode of describing the parties, with a view 
to facilitating the bringing of suits on behalf of, or 
against, persons working under a trade name. 

The plaintifis, members of joint Hindu family 
described themselves in the plaint as “ joint Hindu 
family partnership business Atma Ram,Seva Ramete.,” 
and applied for amendment of heading as Atma Ram, 
Seva Ram etc., proprietors of joint Hindu family, 
business" : 

Held, that it was merely a case of misdescription, 
which could be corrected hy the transposition of the 
description of the individual plaintifs from the 
beginning of the heading to the end. Such an amend- 
ment did not elter the character of the suit, nor 
introduced a new cause of action, and, therefore, 
could be allowed to be.made at any stage of the suit. 
Atma Ram v. UMAR ALI > , ` . . Lah, 78 


Pleadings—Variation between pleadings and proof 


—Duty of Court. 6 
A Court should be careful to see thab cases are 
decided in accordance with the pleadings or upon 
the facts proved at the trial but consistent with the 
allegations made in the pleadings ; in other words, 
a variation between pleadings and proof ought to 
ba carefully watched to see that the opposite party 
is not taken by surprise. Dammu VIGHNESAM_ V. 
VABANASI LAKSHMI NANASINGHA Murty Pat. 665 
Sze Practice 491,622 
Power-of-attorney—Insanity of principal sub- 
sequent to executien—Effect—Contract Act (IX 

of 1872), s. 201. 

Where a person execates a power-of-attorney in 
favour of a person, the authority so given termi- 
nates on the principal’s becoming insane. The 
agent has no authority to act for the principal, on 
such authority subsequent tothe insanity. 5. R. M. 
0. T. S.S.P. A. Querryar v. U On Maune P.C, 643 
Practice—Amendment—Plaint —Court, if can direct 

amendment of plaint. Sí 

The Court has no jurisdiction to direot a party 
to amend his plaint, {f a Qourt is of opinion that 
there are grounds for ejecting the plaint it may do 
so but it cannot insist upon apariy amending the 
plaint, Buagwar PRASAD v. WANISHDRO TBWARI 

Pat, 754 
Goure exercising discretion on consideration 
of facts—Interjerence with, in appeal. 

When discretion is exercised by a Judge in mat- 
ter of appointment of a Receiver after considering 
the facts of the case, the discretion will not be 
interfered with in appeal, unless it is showa that 
it was improperly exercised or that the appointment 
contravenes any principles ot law. Pres Paiuap 
Dass BHAGWAN Dass v. SaANTL SAGAR Lah. 451 
— Duty of Court to keep accurate record. 

Tt is desirable in all cases in which the rights 
of the parties are beg decided, and especially in 
appellate cases, that the record should show a3 ac- 
curately and faithfully as is possible in the circum- 
stances that the proper procedure laid dowa by the 
law is being followed so that the parties litigant 
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are not afforded an opportunity to place their case 
before the Court. Isis desirable, therefore, that all 
the questions unless they are frivolous or scandalous 
should be allowed to be putso that the Advocates 
may also realize their responsibility for the questions 
which they put in the interest of their clients and 


that justice may appear to be duly administered. 
DAMMU VIGHNESAM Y. VABANASI LAKSAMI NARASINGBA 
Pat. 665 


MURTY 
——— Fraud—Duty of Court. 

Of the two innocent persons, if the law has to make 
its choice as whom to penalize, the law will choose 
the person whose indiszretion hag enabled the fraud. 
Similarly, of the two innocent persons the law favours 
him whois in possession, ÉIHULAM FATIMA V. Gopal’ 
Davr Lah. 599 
Letters Patent appeal— Point which could 

not be raisedin second appeal cannot be raised 

in Letters Patent appeal. 

The High Court cannot in Letters Patent appeal 
entertain any point which the appellants were not 
competent to raise in second appeal. KAFPLDEO 
BHAGWAN v. ALI Raza Pat, 418 
New plea—Adverse posaession—Plea of, if 
_ can be taken for first time im second appeal. 

The question of adverse possession must neces- 
sarily depend on facte, and a point of this kind can- 
not be raised for the first time in second appeal, 
Ma Tó v. Maune E, Bro Rang. 609 

New plea — Point of law can be raised for 
firat time im appeal, if same can be determined 
from existing material on record. 

Where the point of law whicha party desires to 
raise for the first time in appeal can be determined 
on the material already existing on ths record, the 
Court should not refuee permission to the party to 
urge that plea. Jai SINGH V. Warr MOBAMMYAD 

Lah, 692 
— Pleadings—Duty of Court—Statute requiring 
doing of certain thing—Court must take note of it, 

though not pleaded. 3 

If there is any question of statutory requirement 
which compels the doing of a thing the Courts must 
take note of that fact even though it is not plead. 
ed. RADHAKISAN JAIKISAN GINNING AND PRESSING 
Factory, WARUD V. JSMNADAS NURSEY GINNING AND 
Presstne Oo, LTD. Nag. 491 

Pleadings —Statement affecting 
defendant must be clear. 

If a defendant is tobe adversely affected by a 
statement made in a written statement, that state- 
ment should be in clear and unambiguous terms, 
SUKUNAR OHANDRA MUKHERJEE Y, NAGENDRABALA Daar 

Cai, 622 
Privy Council—Income-taz case—Considera~ 
tion of document not mentioned in question 
referred, likely to raise quession of assessee's 
liability for taxz—Such question cannot be for- 
mulated even if there is material before Board for 


doing so 








adversely 





e 
Jt may well be that when 8 certain document’ fot 
mentioned in the question referred to the High 
Court is considered, some question may emerge with 
regard to the assessee's liubility to imecome-tax in 
respect of the income derived from the sources 
mentioned ic the refereuce but it would clearly be 
coutrary to their Lordships’ practice to axtempt to 
formulate any such question even if they had before 
them the materials for s80 doing, SIR RAJENDRA 
Narayan Buang DES v, UOMMISSIONES oF [NOOMB-TAX, 


BIHAR AND ORISSA P. G. 1 
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—_— Privy Council—Purely academic question. 

It is the well-established practice of the Board to- 
refuse to decide a question which is purely acade- 
mic. Sır NAJENDRA Narayan Buans Deo v, Commis- 
SIONER oF INCOME TAx, BIHAR AND ORISSA P. C1 


= Relief—Plaintiff asking for larger relief 
—Only entitled to smaller relief involved in 

- larger one—Court should grant it. 

’ Where a plaintiff has asked for a larger relief but 

the Court finds that he is entitled to a smaller re- 

lief involved in that larger one, the Oourt should 

give that smaller relief, KHANTA MANDALAVI v. HEM 


|| 


Komari DEBI Pat. 353 
—— Relief—Right of suit—When does not 
extat. i 


“ The right of the subje@t to appeal to the Oourt to 
redress a simple wrong can only be taken away by 
statute. The ordinary rule is where a person’s liberty 
or property is interfered with under colour of 
statutory powers, he has a cause of action which the 
Oivil Court are bound to entertain, unless a bar to 
such entertainment has been enacted expressly or 
at least by necessary implication, RAMANATUA QURUK- 
KAL V. ARUNAOZALAM OHBITIAR Mad. 753 
Relief—Suit on title—Relief on strength of 
anterior ‘possession alternatively as independent 

- ground of claim, if can be granted when not 
- specifically asked for. 

‘When a plaintiff bases his suit ontitle,he can 
claim relief on the strength of his mere anterior 
Possession alternatively as an independent ground 
of claim by itself. A decree can be passed on the 
strength of plaintiff's possession even though such 
possession is not specifically made the ground of 
relief in the plaint if the opposite party is not pre- 
judiced to any extent by the new case being 
sprung upon him without any indication thereof in 
the plaint. P, V. Karuppanan AMBALAM y., PANDARI 
SUNDARA Rasa Ayyar Mad. 161 
Revision— Procedure—Duty of applicant 





stated, 

Those applying in revision to the High Oourt must 
be prepared with their cases and with the documents 
in support. The Court will not send for the record 
unless there is sufficient material to justify that 
course, and willnot stand a case over merely to 
enable a party to do what he should have done 
before presenting the application, Muxunp Marto 
Bavsae v, EMPEROR, Bom. 718 
Subsequent events — When should be 

considered, 

The Court can take notice of the events which 
happened after the institution of the suit. That 
at times it is essential for the Courts to do so goes 
without saying. Courts need not be hypertechnical 
in these matters and ought totake suchevents as 
have occurred after the institution of a suit into 
consideration in order to avoid further unnecessary 
litigation and to docomplete justice between the 
parties, SORNAMAL v. THANGAYELU MUDALIAR 

> © Mad, 657 


Precedents—English decisions, when helpful. 

When there are clear English authorities dealing 
with the question whether acreditor has or has not 
an interest in the estate, such authorities are helpful 
when precisely the same. question has to be answered 

“jin India In the goods of THR Estate oF Mers. 
Ensig ANGusTa BLACK Pat. 362 
- Privy Council — Value of obiter dictum. 
The pronouncement of the Judici#l Committee on a 
point of- law though obiter is binding on a High 
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SURENDRA Nats Basu v. RADHARANI DEBI 
Cal. 723, 
Pre-emption—Right of—Mere tenant, if Mas raght 
of pre-emption, 

The right of pre-emption has always “been res. 
tricted to persons who have the proprietary interest, 
A mere tenant, whether he be an occupancy tenant 
or a tenant of an orchard or a garden, has no right 
of pre-emption. Rar KRISHNA BAHADUR v., GANGA 
Pragap SAH Pat, 577 
—— Right of, only in respect of part of property 

sold—Pre-emptor offering to pay entire sale price 

jor pre-empting such part—If can beallowed to 
pre-empt 

Pre-emption of part of the property sold can be 
allowed where the pre-emptor offers to pay entire 
sale consideration for that part of the property. only 
to which he has a right of pre-emption. MAHA 
Prasad v, Doxa Haran NATH Oudh 348 
Promissory note. Ses Government of India Act, 

s. 100 704 

Suit on—Defendant denying execution and 
thumb mark not proved tobe his—Proof of loan, 

tf canbe allowed aliunde. A 

It is well settled that in eases where the original 
instrument which forms the basis of the suit fails 
the plaintiff is not allowed to fall back-upon the 
original consideration, A suit cannot evidently 
succeed on a promissory note the execution of which 
is denied by thedefendant and which does not bear 
the thumb impression of the defendant. In such a 
case a decree cannot be granted on the strength of the 
other evidence led by the plaintiff to prove con- 
sideration. Ifthe promissory note is ruled out of con- 
sideration no proof of loan can be ‘allowed aliundt. 
BHARPURA v. DIWAN CHAND Lah. 846 
Provident Funds Act (XIX of 1925), ss. 2 (c), 4 

—General Provident Fund (Bengal Services) Rules, 

r. 31—Word ‘child’, if includes adult child— 

Word ‘child’ interpretation. 

The term ‘child’ used in s 2 çe), Provident Funds 
Act and in r, 31, General Provident Funds (Ben, 
Services) Rules, is not confined to sons and daughters 
below the age of majority but also includes an adult 
child. ; 

The sense in which the term “child” is used in 
a statute must depend on general considerations as 
to the subject-matter of the statute and its other 
provisions. NIDHUSUDAN MUKARERJRE v. BIBHABATI 
DEBI Cal. 310 
—— 8. 4 — Negatives provisions of Appendix 

D to General Provident Fund Rules—Act overrides 

rules tf inconsistent with it. 

Provident Funds Act, must override the Provident 
Fund Rules ifit is inconsistent with them, Hence 
s, 4, which expressly makes the claims of the 
nominee conditional upon the absence of dependants 
as defined by the Act negatives the provisions of 
Appendix D to the General Provident Fund (Ben. 
Services) Rules. NIDHUSUDAN MUKHERJEE v, BIBHABATI 
Derr Cal. 310 
Provident Insurance Socletles Act (V of 1912), 

S. 22—Revenue account and balance-sheet of 
company filed with Registrar under 8, 14 containing 
false statements—Suchk of persons signing accounts 
as were aware of true state of facts are guilty 
under s. 22 even if they have acted with best 
intention, 

Where the revenue account and the balance-sheet 
of an insurance company signed by the directors, sec- 
retary, accountant and the auditor of the company 
and filed with the Registrar of Provident Insurance 


Oourt, 
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Societies as required by 8, 14 of the Provident Xn- 
suranes Societies Act are found to contain false 
statements, such of the persons as were aware of the 
true factg would be guilty under g. 42 of the Provi- 
dent Insurance Societies Act though they might have 
acted with the® best of intention, PUBLIO PROSEOUTOR, 
Maneras v. D. S. RAJU GUPTA Mad. 628 
Provincial Insolvency Act (V of 1920', ss. 2 (d), 

28— Hindu joint family firm and tts manager, 

insolvency of— Manager’s power of disposal of 

family property including minor’s share, if vesia 
in Receiver, 

The disposing power exercisable by the manager 
of a joint family business is not other than a power 
which he may exercise for his own benefit within 
the meaning of s. 2 (d) and, therefore, on the in- 
solvency of the joint family firm and of the manager, 
the manager's power of disposal over the joint family 
property including a minor’s share to satisfy debts 
of the business vests in the Official Receiver under 
s. 28, Prov. Insol. Act. ; 

A Hindu joint family firm can be adjudicated in- 
solvent, BHOJRAJ MURIJMAL 9, THAKURDAS SOBHRAJ 

Sind 293 
S. 4—Court's power totry questions of title 
and priortty—Discretion under a. 4 exercised — 

No interference in second appeal or revision. 

Section 4, Prov. Insol. Act, confers very wide 
powers on the Insolvency Court to try all questions of 
title, priority ete. Where the Court has exercised the 
discretion under s. 4, the High Court will not inter- 
fere in second appeal or revision. The mere fact 
that a party will be deprived of the right of a 
first appeal to the High Court, is not in itself 
material when jurisdietion to try the matter has been 
conferred on the Insolvency Court. DARBARI Rau 
v, OFFIOIAL REORIYER, LYALLPUR Lah. 327 
—ss. 4, 56 (3)—Receiver trying to take 

possession of property obstructed by third party 

—Proper procedure—Inquiry under a, 4. 

Section 4, Prov. Insol. Act does not empower the 
Court to dispossess anybody. It only empowers it to 
decide all questions, title etc., arising in the insol- 
vency. Having decided such questions it has to be 
empowered to seize the property and dispossess the 
Person in possession. That can only be done under 
B. (3). ‘ 

What really happens is this. The Receiver makes 
an attempt to take possession of property in the oc- 
cupation ofa third party, That person resists. The 
Receiver has thereupon to make an application to 
the Insolvency Oourt which thereupon proceeds to 
try and determine all questions raised by the ob- 
jector including those of title. The result of this 
enquiry is either that the insolvent has a present 
right to dispossess the obstructor or that he has not, 
a he has, then action can be taken under s, 56 





The expression “has not a present right so to 
remove " in s. 56 (3) does not mean “ has nota pre- 
sent right to remove except undera decree of a Vivil 
Court. PANDU v. WAMAN Kassinata DHARMADHIKARI 

Nag. 455 

—s. 6—Test to, determine whether transfer 

is with intent to defeat or delay creditors or 
with view togive preference, 

The words “ with intent to defeat or delay the 
creditors” or having a “view to give preference to 
a creditor” in s. 6, Prov. Insol. Act are mental acts 
and can only be determined ifone looks into the 
surrounding circumstances, The true test to apply 
in such cases is whether the alleged insolvent 
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isin a position to pay his debt, and whe- 
ther the property which has been transferred bears 
such a proportion tothe whole property that the 
remaining or the residue of the property is still 
sufficient, from the point of view of an ordinary 
business man, to meet the debts of the creditors 
who remain unsatisfied. DAMMU VIGHNESAM: V. 
Varanast LAKSUMI NARASINGHA Muery Pat. 665 
$.9—Post Office employee embezzling certain 

amount—Claim by Government for this amount— 

Whether debt. 

A “debt, for the purposes of s. 9, Prov. Insol. 
Act must be a liquidated sum. Where an em- 
ployee in a Post Office embezzles certain amount, 
the claim by the Govt. in respect of this amount 
is in the nature of unliquidated damages, There is- 
no contractual relationship between the parties and 
the amount claimed cannot be described as “ debt,” 
GOVERNOR-GENERAL IN CouNnoIL v, GURANDITTA MAL 

Lah. 633 
——-—:S. 28, fx Provincial Insolvency Act, 1920, 

8, 2 (d) 293 
———-S, 28-Order of adjudication—Date. of 

vesting property in Receiver. ; 

Under the provisions of s. 28, Prov. Insol, Act, 
when an order of adjudication is made the property 
of the insolvent vests in the Oourt or the Receiver 
with effect from the date on which the petition for 
insolvency is made. BUKA Ras Suan v. GAUHAR Suan 

Pesh, 158 

——~—-—8, 28 (2), 7) (Burma)—Construction—Second 
part of sub-s. (2), tf affected by doctrine of relation 
back in aub-s. (—‘And after’ in sub-s. (2) refer to 

“onthe making.. ... ~. adjudication "— Suit by 

creditor of insolvent before adjudication without 

leave of Insolvency Court, if competent. 

The second part of sub-s, (2) of g. 28, Prov. Insol. 
Act is notaffected by the doctrine of relation back 
in sub-s. (7) and the words “and thereafter" refer 
to the words “on the making of an order of adju- 
dication ” in the opening clause of sub-s. (2). Hence 
a suit or legal proceeding commenced by a creditor 
of an insolvent before the making of the order of 
adjudication, whether before the presentation of the 
petition in insolvency or thereafter, is not invalid or 
incompetent, even if such suit or proceeding were 
instituted without the leave of the Insolvency 
Court. U Tun Myang v, Ma SHIN Rang. 751 

$8.33, 34, 44—A purchasing shares of 

Company and making certain payment on allotment 

and vall—Insolvency of A and unconditional 

discharge Company going in liquidation—Balance 
of money due upon shares held could not be recovered 
in liquidation — Whether debt can be fairly 
estimated or not can be decided by Insolvency 

Court alone. h 

It is for the Ingolvehcy Court alone to decide whe- 
ther the debt can be fairly estimated or not and to 
make an order accordingly. The High Court has 
no jurisdiction to decide whether the debt can be 
fairly estimated or not. SARs 

One R purchased ten shares of Rs, 100 each inthe 
company in liquidation. He. paid Ks. 200 on allot- 
ment, Later the company, before the order for com- 
pulsory liquidation, made a call of Rs. 300 on these 
shares, R was adjudged insolvent and was uncon- 
ditionally discharged. In the-insolvency he included 
these shares in Séh. B, The company was wound up ' 
compulsorily. R's name at the time of the liquida- 
tion was still upon the register of the members of the 
company and the*Official Liquidator placed hisname 
upon the list of contributories : a 





ose 
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Held; that the possibility of a call being made by 
the company, when it was in existence, upon the un- 
called balance of the share money due upon the 
shares was certainly, a contingent liability. The 
debt of Rs. 500 on the shares was provable inthe in- 
solvency and therefore the liability therefor dis- 
. appesred when the order of discharge was made, 

In the matter of Mustim FANK or INDIA LTD., LAHORE 

Lah, 211 
—88, 33, 50—Ss, 33 and 50, scope of. 

There is nothing in ss. 32 and 50 to show thata 
. transferee is not entitled to challenge the genuine- 
- ness of the debt of the sole creditor in the case 
in which his transfer is challenged by such a 
creditor. 

In proceedings undgr s. 53 of the Insol. Act the 
two points that have got to be determined by the 
Court are good faith on the part of the transferee 
and valuable consideration for jthe transfer. Rasz 
KHANDEBAO v. UDHAO GANESH Nag. 885 


—$, 37—Order of discharge, if equivalent to 
annulment of adjudication. 

The order of discharge is not equivalent to annul- 
ment of adjudication so as to bring in the provisions 

“ of a. 37, Prov. Insol. Act. The re-vesting of the pro- 
perty in the discharged debtor cannot take place 
through the operation ofs. 37. In the matter of 
Musiim BANK oF INDIA LTD., LAHORE Lah. 211 

s. 50, See Provincial Insolvency Act, 1920, 
8, 33 885 
8, 53—Previcus transfer by insoltent 

Subsequent transfera are also void. 

If the former transfer by the insolvent is found to 
be void, the subsequent transfers also fall along with 
jt. DARBARI Ram v..OTFIOIAL RECEINER, LYALLPUR 

Lah. 327 

——_—-§ 53— Suit by Receiver against transferee 

under 8. 53—Burden to prove that the transfer 
was fraudulent. 

Where in a suit by the Receiver of the insolvent’s 
estate under s. 53, Prov. Insol, Act to set aside the 
alienation, alienee is found tohave been in a domi- 
nant position on the date of the alleged fraudulent 
transfer, and it is also found that the alienee is 
in possession of the properties, the onus lies on the 
alienes to prove how they had come by them, as 
against the Receiver whois trying to secure them 
as belonging to the insolvent’s estate. The alienee's 
possession of the said properties does not necessarily 
indicate that he held them under a valid title, which 
has, in the circumstances to be made out by afirma- 
tive evidence, 6. R. M. O. T.S. S, P. A, OBETTYAR 
Freuv, U On Maune PC 643 


ss. 53,54, 54-A, 33, 50—Person adjudged 
insolvent onan application by the sole creditor— 

Position of the creditor—His application under 

as. 53 and 54 to annul transfer by insolvent — 

Transferee, if can take plea that the creditor was 

bogus and consequently adjudication was nullity. 

In theeabsence of a receiver appointed in the case 
th& scheduled creditor can apply for setting aside a 
transfer under ss. 53 and 54 of the Prov. Insol, 
Act, and it must be deemed that the Insolvency Court 
.has granted him the necessary leave when it entertaing 
his apication in that behalf. 

In a proceeding commenced on an application 
under ss, 53 and 54, Prov. Insof. Act, against the 
transferee of the insolvent, by the sole creditor at 
whose instance the insolvent was adjudged as such 
the transferee can be allowed to rise the contention 
that this creditor was a bogus one and was not justi- 








void 
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fied in getting his transferor adjudged insolveht, 
Had there been several genuine creditors of ¢he in- 
solyent the fact that only one of them is a®bogys che 
is not very significant and it may not be then neces- 
sary to go into the question asto. whether that per- 
son out of several others is genuine or not in pro- 
ceedings under ss. 53 and 54. 

Section 54-A is only an enabling provision under 
which in a case in which with the leave of the Oourt 
any creditor who has proved his debt may filean 
application under s. 53 of the Insol, Act for annul- 
ment of a tranefer. This does not mean that the 
transferee is not entitled to raise such defence as he 
could inorder to show that the application under 
s, 53 is not tenable. A transferee whose transfer 
under s. 53 is challenged by a receiver or a creditor ia 
entitled to raise defence pertinent to the enquiry 
and it could not be said that the plea that the sole 
creditor of the insolvent is a bogusone and that the 
insolvency proceedings area nullity is not a pertinent 
defence by a transferee when his transfer is chal- 
lenged, RAJE KHANDERAO 9, UDHAO GANESH 





Nag. 885 
s. 56 (3). Ses Provincial Insolvency Act, 
1920, s. 4 455 


s. 58—Powers of Courtunder—Transfer of 
insolvents, mortgagee rights by Court—Regtatered 
deed is necessary. 

The Insolvency Court obtains powers to realize 
the estate of an insolvent only under s, 58, read 
with s. 59, Prov. Insol, Act. Consequently, its powers 
of realization are the same as the powers 
which the Receiver, if a Receiver is appointed, has 
to realize the estate, A Receiver in insolvency cannot 
have recourse to O. XXI, Civil P, O. and the 
machinery to which it refers, since, the sale by a 
Receiver isnot a proceeding under the Code. In the 
same way, having regard to the provisions of s. 58 
the sale by the Court is not a proceeding under the 
Code. Hence a transfer of mortgagee rights of 
insolvent must be made by the Oourt by a registered 
deed as required by s. 5!, T.P. Act. V. K.P. 
OUHOOKALINGAN AMBALAM V. M. M. SUBBAYA PILLAI 

Rang. 816 


Public nuisance. Sge Nuisance 390 


Punjab Allenation of Land Act (XIll of 1900), 
S. 21-A—Court's power to remand case under 
s. 21-A (5). 

In cases under s. 2l-A remand is necessary and 
desirable and the law provides for it in s. 21-A 
(5) Mogammap Yosar Aut v. Deputy UOMMISSIONER, 
TlosHrarPur Lah, 466 
S. 21-A—Order under— Revision, tf lies. 

Revision lies from an order made upon an appli- 
cation under s. 2)-A. MOHAMMAD YUBAP ALI 2. 
Deputy COMMISSIONER, HOSHTARPUR Lah, 466 


Punjab Debtors’ Protection Act (il of 1936) s., 9 
—Act coming into force before record is sent to 
Collector to arrange lease of judgment-debtor's land 
—Land, if can be alienated. 

Where the Punjab Debtors’ Protection Act had 
come into force before the papers were sent to the 
Collector to arrange for the lease or farm of the 
judgment-debtor’s land the land cannot be sold or 
otherwise transferred even if the attachment had bean 
effected before the Act came into force, Fie 
SUKHRAM PHOLLRY v. KANWAL SINGH Lah, 194 
s. 9—Ancestral land when can be sold, 

Under s. 9, Punjab Debtors’ Protection Act, there 
has to be an express charge by mortgage on ancestral 
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land before it can be sold or otherwise disposed of in 
execution of a decree against a predecessor-in- 
inteeest, An attachment in the life-time of the 
predecessor-in-interest is not sufficient, as attachment 
does mot amount to a charge. Firm SUKHBAM PHOLLEY 
v. KANWAL®INGH Lah, 194 
Punjab Municipal Act (ill of 1911), ss. 3 (13) 

(a), (b), 175—Lease of public street by Municipality 

— Lessee allowed to build chabutra thereon—Notice 

under s.175 for demolition of same, if can be 

issued. 

Where the Manicipal Committee leases out a 
portion of the public street and allows the lessee to 
build achabutra thereon, the site under the chabutra 
ceases to be a portion of the public street and the 
Municipal Committee has no power to issue notice 
unders. 175, funjab Municipal Act, for demolishing 
the chabutra. MUNICIPAL COMMITTEE, JAGADURI V, 
‘Jor Perssap Lah, 531 
Punjab Pre-emption Act (i of 1913), s. 15— 

“Owners of estate,” meaning—Owner of small plot 

unassessed to revenue destinedas building site, if 

owner of estate. 

Owners of the estate mean the proprietary body 
of the village A man who owns only a smal! plot 
unassessed to revenue, uncultivated except to a 
trifling extent and clearly destined to be a building 
site, cannot be regarded as one of the ‘ownera cf 
the estate. Cuint RAM v. HARBAAGAT SINGH 

Lah, 503 
Punjab Regulation of Accounts Act (I of 1930), 

Applicability, Sen Hindu Law-joint family 78 
Punjab Sikh Gurdwaras Act (Vill of 1925), 

ss. 7, 10. Sze Punjab Sikh Gurdwaras Act, 1925, 

8.99 625 
—8$, 10, 7,25-A—Compromise decree under 

a, 10—Decree with regard to property included in 

compromise petition but not in notification under 

s.7—Validity—Sutt in respect of that property, 

if maintainable under s. 25-A, 

Where in proceedings under s. 10, Gurdwaras 
Act, the Tribunal passed a compromise decree, the 
decree with regard to property not mentioned in the 
notification under s. 7 but included in the petition 
of compromise must be deemed to be invalid under 
O. XXII, r. 3, Civil P. C. The proper remedy, 
therefore, in respect of that property is by way of 
a regular sujt in the ordinary Oivil Oourt based on 
the registered compromise deed and not by proceed- 
ings under s 25-A before a Tribunal. HAKIM SINGH 
v. COMMITTEE OF MANAGEMENT GURDWARA GURU Brae 
SINGH Lah. 434 
—SS, 12, 14 (1). Sez Punjab Sikh Gurdwaras 

Act, 1925, s 99 625 
——— § 25-A—Suit for possession of“ right 

of way'—S, 25-A does not apply—Rzmedy lies 

in Ciril Court. 

The only relief which can be given in a suit 








“under s. 25-A, Sikh Gurdwaras Act is one of pos- 


session. Tho “right of way“ is an incorporeal 
right of which possession cannot be given. The 


provisions of s, 25-A, therefore, do. not apply and’ 


the Tribunal errs in entertaining and decreeing the 
claim for a right of way. Remedy may be by way of 
injunction, or othererelief, which might be obtained 
in the ordinary Oivil Court. HAKIM SINGH v, Cos- 
MITIER OF MANAGEMENT, GURDWARA GURU BHAG SINGH 
Lah. 434 

——-—— 8s. 99, 12, 7, 10,14 (1)—S. 99 is not 
mandatory—Section held sufficiently complied with 
—Tribunal under s. 12 whether appointed merely to 
decide matters arising in petitions under s. 14 (1) 
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—Tribunal, can decide claims made “in accordance 

with Act—Jurisdiction to decide claim under 8. 7. 

The purpose of s. 99, Gurdwaras Act is to ensure 
that all members of the Committee had notice of any 
meeting. S 99 is directory and not imperative. The 
fact that all the members of the Committee were 
present when the resolution appointing the president 
to conduct the suit was passed, makes the resolution 
in accordance with law and renders the issue of 
notice unnecessary. 

Section 12 the Sikh Gurdwaras Tribunal is 
expressly conatituted for the purpose of deciding 
claims made in accordance with the provisions of 
this Act. It is not constituted merely to decide 
matters arising in petitions received by itfrom the 
Prov, Gov. under ss. "af, 8,10 or ll, in accor- 
dance with s. 14(1). These latter petitions are 
received by the Gov. and forwarded by them for 
decision, but the petition under s.7 is a claim and 
is also before the Tribunal, when under s. 10(1) a 
counter-petition is forwarded to it for disposal; 
because under s. 10 (1) the petition forwarded under 
this latter section is based upon a right, title or 
interest in any property included in the list attached 
tothe petition forwarded to Gov. under s.'7. The 
Tribunal is set up for the purpose of deciding all 
claims made, and aclaim under s. 7 in connexion 
with the property said to belong to the Gurdwara 
ja a claim in accordance with the provisions of the 
Sikh Gurdwaras Act. Taking therefore the provisions 
ofthe Sikh Gurdwaras Act asa whole, there is no 
foundation for the argument tbat the Tribunal has 
no jurisdiction to decide that the property included 
in the list attached to the petition under s. 7 
belonged tothe Gurdwara in question. GURDIT SINGH 
v. COMMITTEE OF MANAGEMENT GURDWARA Nawin PAD- 
SHAHI, BIOHHUANA Lak. 625 


Punjab Tenancy Act (XVI of 1887),s. 59 (3)— 
Restriction on widows power of alienation, 
purpose of. 

The restrictions on the powers of alienation of a 
widow are an incident of her tenure as an occupancy 
tenant and are placed in the interests of the rever- 
sioners and not inthe interests of the landlord. 
Lasu Singa v. Hassv Lah. 669 F B 


——— 88. 59 (3), 60—Alienation by widow of 
occupancy tenancy—Validity of—Right of rever- 
sioners to get alienation declared void indepen- 
dentiy of question of valid necessity. 

The position of the widow who has succeeded to 
her husband’s occupancy tenancy under s. 59, Punjab 
Ten, Act is not the sams asthat of a widow who 
succeeds, under the personal law, toa life interest to 
his proprietary estate and whose alienations held 
good for her lifetime whether they have been effected 
for necessity or fiot, An alienation by sale or mort- 
gage of an occupancy tenancy by a widow is ab- 
solutely forbidden and hence such an alienation is 
void, whether it is made in favour of the landlord 
or a stranger, Hence, the reversioners of the widow 
have a rightto get such an alienation declafed to 
be void and not binding.on them, independently of 
the question of valid necessity and consideration , 
for the alienation, on which the reversioners can 
usually challenge an alienation under custom, The 
mere fact that according to the provisions of s, 60 
a transfer of decupancy rights by a widow falling 
within the ambit of s. 59 (3) would be ‘voidable,’ 
at the instance of the landlord, would not show that 
the transaction would remain valid until it is so 
avoided. Lanz SINGA y, Hassu Lak, 769 FB 


lss 
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s, GO—Suit io avoid alienation of right of 
occupancy —Starting point of limitation. 
Obiter.—Section 60, Punjab Ten. Act gives the land- 

lord the right to avoid such an alienation and pre- 
sumably he can exercise the right as against the 
alienee as soon asthe alienation takes place. The 
period of limitation would, therefore, run from the 
date of ‘the alienation, Lass Sıxan v. Hassv 

Lah. 769 F B 


Rallways Act (IX of 1890), S. 122 Sse Criminal 
Procedure Code, 1898, s. 145 (6) 746 

Rateable distribution. Ses Oivil Procedure tee 
1909, e. 73 

Record. of Rights. Sss Bombay Land Revenue 
Code, 1879, s. 135-J 342 

Redemption—Limitatiof—Time, when runs. Sze 
Trahsfer cf Property Act, 1882, s. 60 828 


Registration Act (XVI of 1908), s.17—General 
Clauses Act (X of 1897), s. 3029) — Bazar dues, 
whether immovable property — Ite lease, if 
“requires registration. ‘ 

The bazar Anea constitute a benefit arising out of 
the land and, therefore, a lease of bazar dues isa 
Jease of immovable property withinthe meaning of 
z. 3 (25) of the General Clauses Act, and must be 
registered ander s. 17, . Regis. Act. Ram JIWAN v 
Hanuman PRASAD Oudh 143 
= 8.17 (1) (d)—Fact ihat lease covered by 

3.17) (d) isembodied in decree, whether saves it 

from registration. 

Jf there ig a lease of an immovable property from 
year to year or fora term exceeding a year reserving 
a yearly rent, the fact that it is embodied in a 
decree will not save it fromthe necessity of regis- 
atrtion. RAMRAO NILKANIH NADKARNI v. Purnananp 
BARASWATI SWAMI Bom. 653 
8.17 (1) (d)—Leaee only for one year with 

option to landlord to allow tenants to continue 

to live thereafter—It requires registration. 

A lease for one year certain, with the option to 
the landlord to permit the tenants to continue to 
live thereafter, is not a tenancy from year to year 
or for the term exceeding one year or for an inds- 
finite period in which yearly rent had been reser- 








ved,’ and does not require registration, Nano 
` Lar v. Menen Ras Lah, 493 
8.17 (1) (d)—Document not creating new 


lease but merely altering amount of rent provid- 

ed in previous lease—Registration, whether neces- 

sary. . 

Where there isa variation in the terms of the lease 
about the rent the document containing those terms 
does not require registration ‘as a new lease, 

Where a document provides that in addition to the 
stipulated rent (which is varied) the tenant agreed to 
pay the Govt. revenue, local fund tdx and any other 
Govt. tax which may be imposed this is not a con- 
dition varying any other terms of the lease but only 
varying the amount of the rent payable by the tenants, 
The case thexefore, is not covered by s. 17 (i), (d), 
Regis. Att, andthe document does not require regis- 
tration, RAMRAO NILKANTH .NADKARNI V. PURNANAND 
BARASWATI SWAMI , Bom. 65 3 

5 8.17 (1) (e)—Award declaring right in 
kyaung and its site of value of over Rs. 100 must be 

registered. ë | , , 

Per Letters Patent :—An award decldring right in 
kyaung and its site having valae of more than 
Rs, 100 requires registration, Itis inadmissible in 
evidence if not registered and a suit based on it must 
fail, U KeLATHA y. U PANNAWA Rang. 683 
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wwe a S, 49—Award compulsorily registrable qot 
registered — Decree founded on — If can bg set 
astde in separate suit by stranger. ‘ 

Even if an award is compulsorily registrable and 
is not registered the decreefounded on jt cannot be 
set asideon that ground in an independent suit by 
stranger to it. Apvr Oo-opgrative CREDIT Socizty 
Lro. v. DHONDIRAM NAVALOHAND Bom. 606 

s. 49— Possession taken under invalids ale- 
deed becomes adverse— Invalid sale-deed can be 
referred to, to determine nature of possession— 

Adverse possession, 

A purchaser taking possession under a sale-deed 
which is invalid due to want of registration and 
holding itfor more than 12 years can acquire 
title by prescription, and the sale-deed, though in- 
valid, can be referred to in order to determinethe 
nature of his possession. TAUGIR ALI y. Ram RATAN 
SINGH Oudh 85 
Rellef, See Practice 161,753 
Rellgious endowment—Dedication of property to 

temple—Provision for definite acheme for manage- 

ment—No reservation made by founder—Whe- 
ther can subsequently interfere with scheme of 
management, 

The management of the property dedicated to the 
temple remains with the founder and his hei:s in 
the absence of any direction as to management. 
The right tomanage the dedicated property re- 
mains with the founder and after his death des- 
cends to his heirs according to the personal law or 
usage governing the rules of inheritance. The 
founder has, however, complete power of disposing 
of that right and if he has once exercised his right 
of disposing of that right no further right of dis- 
posal, in the absence of any reservation, isleft with 

im, 

Where an express provision for the management 
in the shape of a definite scheme has been laid 
down in the deed of endowment by the founder of 
the deed, if must be held that the said founder in- 
tended to preclude himself from interfering with 
that scheme at a subsequent stage: É 

Held, on interpretation of deed of endowment 
that the founder was not entitled to interfere with 
the scheme of managernent laid down in the deed 
and thatthe scheme of management subsequently 


laid down in the will was invalid and 
ineffective. MAD.UBAN Dass p. Avans BREHARI Dass 
Oudh 65 


Res Judicata—Co-defendants—Deciston when can, 
operate as res judicata between co-defendants, 
The circumstances in which a decision operates 

as res judicata between co-defendants, are firstly 

that there was a conflictof interest between them ; 
secondly, that it was necessary to decide that con- 
flict in order to give the plaintiff the relief which 
be claimed; and, thirdly, the question between the. 
co-defendants was finally decided, Where it became 
unnecessary to decide that conflict between 
the co-defendants because the plaintiffs were 
not given any relief as they failed to establish their 
title the decision cannot operate as res judicata, 
Ma To v. Maune E Byu Rang. 609 





sale decided against plaintiff by Gourt, competent 
to decide it—Decision is res judicata and binding 
on plaintiff. 

Where the question whether the sale in execution 
was proper or not was directly and substantially in 
issue in the application for review to set aside the 
sale and was decided against the plaintiff by the 


Execution— Review application to set aside ` 
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Court having jurisdiction to decide it, the decision 
is binding on ths plaintiff and question is res judicata 
hetwéen ths parties. MALEGAON BUDRUK CO-OPERATIVE 
Crepit Sooizty v. GanagapsaR NARAYAN  UHAVRB 
b Bom, 837 
———-~— On application of some creditors firm 
adjudged insolvent and certain person held not 
partner—Decision, whether res judicata against 
non-petitioning creditor. 

Section 11, Oivil P. O , is not exhaustive regarding 
the principle of res judicata and the plea of res 
judicata may successfully be raised in circumstances 
which do not fall within the purview of the 
section, Such a plea can be supported on the gen2ral 
principle of lew that there must be an end to 
litigation. But an element essential to the success 
of such a plea is thatthe matter must have been 
in controversy between the same parties or between 
parties under which the present parties claim. Where 
therefore on the application of certain creditors a 
firm was adjudicated insolvent and a certain 
person was held not a partner of the insolvent 
firm, the decision is not res judicata against a 
creditor who was not a petitioning creditor in the 
insolvency proceeding. PUNJAB NATIONAL BANK v. 
BALIKRAM KISSENGZAND Cal. 537 

Piea of, when can be raised in second 
appeal for first time. 

The plea of res judicata can be raised for the 
first time in appeal or even in second appeal, pro- 
vided it can be clearly maintained from the undis- 
puted facts onrecord, Ma Tov. Maune E Byo 

Rang. G09 
Prior decision held did not operate as res 
judicata .on question of titie. 

Where in a suit the rent decres was made opera- 
tive between the plaintifis and the tenant defendants 
with regard to the period in suit leaving the question 
of title between the plaintifs and the pre forma 
defendants open that is the Court did not intend to 
decide the question of title finally : 

Held, that inthe subsequent suit by the plaintiffs 
against the pro ferma defendants, the plea of res 
judicata on the question of title was not available to 
the plaintiffs.  KALIMADDIN MEA v. IAKUTENNESA BIBI 


Cal, 822 
Revision. Sze Criminal Procedure Oode, 1898, 
a. 117 (3) 532 


Point not taken in lower Court cannot be 
allowed in revision, 
It is not the practice of the High Court to interfere 


in revision on a point not taken in the Oourt below. 
BULAKHIDAS 9. MURLIDHAR Nag. 749 
Riot. Ser Criminal trial 366 
Rtoting. Sze Orimjnal trial 540 


Sale of Goods Act (Ill of 1930), s. 11—Mereantile 

transaction, what 48. 

Where both parties are engaged in business and 
articles are purchased by one party from the other 
party for business purposes, the transaction falls 
within the term “mercantile transaction.” It is not 
necessary that the purchase should be for the purpose 
of selling the goods to another, Tux Luoxnow AUTOMO- 
BILES v. Messes. REPLACEMENT Paars Co. Oudh 554 
Search Warrant. Sês Uriminal trial 764 
Second appeal. Sze Civil Procedure Oode, 

198, O. Xul, r. 33 . 334 

Finding of fact — Fact that document 
was tampered with, whether finding of act. 

The-fact that the document was temperei with is 
a linding of fact of the Courts below and is binding in 
second appeal, JANARDAN PARIDA p. PRANDHAN Das 

i Pat. 377 
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Findings of fact—When can be disturbed— 
Value of—Appellate Court ignoring opinion of 
trial Court on unreasonable grounds—No value 
can be attachedto findings arrivedat by Appellate 
Court. 

The dictum that a finding of fact arrived at by a 
lower Appellate Court is binding onthe High Ovourt, 
however erroneous it might be, presupposes that the 
finding is honest, that it has been arrived at on the 
facts of the case uninfluenced by any extraneous 
considerations, that it is the result of a correct 
appreciation of material on the record and that it is 
based on evidence and not on surmises and con- 
jectures, Any finding of fact which does not 
satisfy any of the requirements stated above will 
rot be binding on the High Court. Every 
finding of fact is not sacrosanct and if findings 
of fact are arrived at on mere surmises and cor- 
jectures or on evidence that is inadmissible or other- 
wise legally insufficient, those findings can be 
disturbed. 

The opinion recorded by a Judge who sees and 
hears the witnesses should not be lightly brushed 
aside by an Appellate Oourt and if that opinion is 
ignored on grounds which are altogether un- 
reasonable, no value can ba attached to the finding 
of fact arrived «at by the Appellate Court. 
BHARPURA t Diwan OHAND Lah. 846 


Finding of fact—Wrong interpreation of 
deed by both lower Courts—Interference. 

When it is clear that the Appellate Judge has 
wrongly interpreted deed inthe same manner as has 
@ trial Judge and that the other facts on which 
he relied are insufficient to sustain the legal infer- 
ence, the High Court in second appeal is bound, 
however unfortunate it may be for the party, to set 
aside the judgment and decree. DoLUMAL v. Par- 
MES! ARIBAI Sind 373 

Partition—Legal inference from facts found 
is question of law. 

While the High Oourt will not iaterfere with find- 
ings of facts in the lower Court, what is the legal 
inference to be drawn from those facts is a question 
of law and it can, therefore, consider and decide ques- 
tions of partition. For instance, the Appellate Judge's 
finding that the sons are necessarily separate from 
their father when the father separates from his 
brother is clearly a finding of law and clearly 
wrong. TEKOHAND NICHALDAS V, RIJHUMAL VIRUMAL 

Sind 271 
——-— Patna High Court — Point requiring certi- 
ficate can be disallowed in absence of certificate, 

The High Oourt in second appeal, is justified in 
refusing to allow the appellant to raise a point which 
required a certificate according to the rulesof the 
Patna High Oourt ia the absence of the certificate, 
KAPILDEO BHAGWAN Y, ALI Raza Pat. 418 


Set-off. Szz Agra Tenancy Act, 1928, Sch, II 398 

Amount payable by A in his individual 

account—Amount payable to A and B in, dheir 
joint account—Set-off, when allowed, 

It is no doubt true that where there isan amount 
payable by A in his individual account and an 
amount payable to A and B in their joint account, 
the two accounts cannot be set-off, but if it can 
be shown that, though the account is in the namee 
of A and B, A is solely entitled to the amount, a 
set-off will be allowed. Whether the property be- 
longs solely to A, can be found .on  eyidence, 
In thz matter off Taavanoore NATIONAL AND Quiton 
Bank, Ltpv.J. V. PIRRIE Mad, 711, 
-——— Equitable set-off—If can be had as of right 
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Where the set-off claimed is really of an equitable 
nature it cannot be claimed as a matter of right, 
and the Oourt has discretion to ‘say, that it should 
not be allowed where a protracted enquiry is needed 
for the determination of the sum due. GIRDAARI 
Lau v. SUARJMAL CHAUTHMAL AGARWAL Nag. 651 

Legal—When can be claimed. 

Before a legal set-off can be claimed it must be 
presented ina written statement which shall have 
the same effect asa plaint, and it must be shown 
that it is an ascertained sum of money legally re- 
coverable by the defendant from the plaintiff, and 
that both parties fill the same character as they fill 
in the plaintiff's suit. An ascertained sum meansa 
sum of money of which the amount is fixed and 
known and it excludes sieh items as unliquidated 
damages and mesne profits, the amount of which is 
not ascertainable until the Court determines them. 
Where the claim for the commission over reduction 
of losses is stated approximately it cannot be con- 
sidered as an ascertained sum of money. It would 
require accounts to be gone into. GIRDHARI DAL v. 
BURAJNAL OsavraMaL AGARWAL Nag. 651 
Specific Relief Act (1 of 13877), $. 21. Ses Oom- 

panies Act, 1913, s. 21 819 

S.42—~Declaration contemplated by s. 42— 

Essential requisites for getting declaration. 

Section 42, Specific Relief Act, does not sanction 
every kind of declaration but only a dec- 
laration that the plaintiff is entitled to aay 
legal character or to any property. At the 
same time in order to enable the plaintiff to get 
a declaration it is only necessary for him to 
show that hehas some legal character or some right 
to property and that his opponent is either denying 
or is interested in denying such legal character or 
title, It is not necessary for him to show that he 
has a right to some other consequential relief which 
he might have claimed at the same time or which is 
preparatory to his obtaining relief in other Courts, 
Tf there is a clsud cast on histitle or legal character 
he is entitled to seek the assistance of the Court to 
dispel it by a declaratory decree provided he isnot 
ina position at that time to ask for any other relief 


consequent on the declaration prayed for. NARAN 
UHANDRA DALPATI Vv, SIDH Nata SINGH Cal, 200 
S,42—Suit to establish right to land— 


Plaintiff in possession of land at time of swit 
but out of possession subsequently—Suit, if barred, 
The right of the plaintiffs to the relief they claim 
must be judged asat the date of the institution of 
the euit, Where at the time of filing suit to es- 
tablish their right to tbe land, the plaintiffs were 
in possession of it, the fact that subsequently the 
land goes out of their possession, does not bar the 
suit under s, 42, Specific Relief Act. SINGESHWAR 
Jaa v, AJAB LAL MANDER Pat. 756 
———. 8.56, Sz Companies Act, 1913, 8,21 819 
Stamp Act (ll of 1899), s. 35—Insufficiently 
stamped promissory note—Lf can be used as acknow- 
ledgment-to°save limitation. 
An insufficiently stamped promissory note is in- 
admissible in evidence fér any purpose under s, 35 
eof the stamp Act, and being a promissory note it 
cannot be saved by proviso (a). No suit can be based 
on it, nor can any evidence be given of the terms of 
the contract embodied in that promissory note, It cin- 
not be used as an acknowledgment to save the period 
of limitation. JawanmMaL BALOHAND V. AKAJI ANAND 
Rao Kunsr ‘ é Nag. 818 
—-—— Art, 57. Sez Court Fees Act, 1870, Sch. II, 
At, 6 . i 224 
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Subrogation. Sz: Mortgage 673 


Sucession—Murderer and his lineal cescendant 
cannot inherit to property of victim. ° 
A person who hus murdered another peran is 

excluded from inheriting the property of the victim 

and so are the murderer’s lineal desc2ndatts. 

MUZAFFAR SARFRAZ v, RAHIM JANA ° Pesh. 427 


Succession Act (XXXIX of 1925), s. 105— 
. “Lapse’—What testator must do to prevent 
legacy from lapsing. 

A testator may prevent a legacy from lapsing, but 
in order to do that, he must do twothings: he 
must in clear words exclude lapse; and he must 
clearly indicate who is to take in case the legatee 
should die in his lifetime, 

Wherea testator has left his estate to his wife and 
three daughters in four equal shares but the wife dies in 
the lifetime of the testator and there is n> indication 
in the will as to who was to take in case a legatee 
should die in his lifetime, the bequest to the wife lapses 
and passes onto his son whom he wanted to exclude 
altogether. Saiv Devi v. NAUHARIA RAM Lah 682 
———— 5, 152, SrzSuccession Act, 1925, s, 258 

36 


° 


———. $. 212, Suu Succession Act, 1925, s. 304 , 


527 

——_—8, 214—Applicability where creditor died 
pending suit started by him and his legal 
representatives were brought on record under 

0. XXII, Civil Procedure Code (Act V of 1908)— 

Necessity of obtaining succession certificate, if can 

be waived ~O mission to obtain succession certificate, 

whether renders decree nullity. 

It is wrong to contend that s, 214, Succession Act, 
does not apply where the suit was originally in- 
stituted by the creditor himself, but “only applies 
where it isinstituted by his legal representative, 
The section applies even where the suit was started 
by a creditor who died pending the suit, and his 
legal representatives were brought on record under 
O. XXII, Civil P. 0. 

The neceasity for obtaining a succession certificate 
cannot be waived by the parties, The obligation is 
not merely one in favour of the debtor; it benefits 
also those interested in the deceased’s estate by 


requiring that moneys forming part of the estate ` 


shall only be paid to a person who has been con- 
sidered suitable for the grant of a succession certi- 
ficate. 

The provisions of s. 214, Succession Act, are no 
more peremptory than the provisions of s, 35, Stamp 
Act, or s, 49, Kegis, Act, which forbid the Court to 
receive certain documents in evidence. Ifthe Court 
does, in breach of those provisions, improperly 
receive documents in evidence, that is an error which 
can be corrected in appaal, but it doesnot render the 
decree a nullity. Inthe same way the omission to 
obtain a succession certificate is good ground of 
appeal, but if the decree is not appealed from, it re- 
mains a valid decree and cannot be regarded asa 
nullity, ABDUL MAJID v. SHAMBHEÊRALI F'AKRUDDIN 

Bom. 359 

ss, 258, 152—Testator bequeathing movable 

and immovable property to wife and dying without 
realizing mortgage decree obtained by him— 

Mortgagor executing fresh mortgage in satisfaction 

of decree—Mortgage decree is movable property— 

Wife held, entisled to such ‘property—Hxecution 

of fresh mortgage by mortgagor held, fell within 

description of property given towife—No question 
of ademption under s. 152 held arose. 

A mortgage decree is a piece of movable property. 
Where a testator bequeathes his movable and im- 
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. mo*able properties to his wife and dies without a 
mortgage decree obtained by him having been 

realised or satisfied, the wife is obviously the person 

entitled’ to claim this specific property. The posi- 

tion 1s not ¢hanged, merely because the testator 

during his life time got a mortgage bond executed by 

the mortgagor in satisfaction of the decree. The 

mortgage bond having been executed during the life 

time of the testator it also satisfies the description 

which applied to the property which was left by 

the testatorto his wife, namely, movable and im- 

movable property. In other words, under the will, 
after the death of the testator it is the wife who would 
become entitled to enforce the mortgage bond. Thug, 
no question of ademption under s. 152, Succession Act 
arises in such a case. SANTosH Kumar Bose v. 

JALADSASHI DEVI Pat. 36 

8 283 (1) (c)—Person having interest in 

estate of deceased—Mere creditor of estate, whether 

` such person—If can oppose grant of probate— 

Whether creditor by merely alleging that will is 

forgery becomes person interested in estate of 

deceased, 

Per Harries, C. J.—Whether or not a person can 
oppose the grant of probate depends entirely upon 
‘whether he has or has not an interest in the estate 
of the deceased. A mere creditor of the estate 
cannot oppose the grant of probate, because 
hehas no interest in the estate of the deceased 
person. A creditor is entitled tobe paid his debt 
from the estate whether the deceased has left a will 
or not. The creditor may be a person whe might 
Buffer as a result of the forgery or fraud; but æ person 
who may suffér does not necessarily mean a person 
who actually has an interest in the testator's estate. 
‘A creditor by merely alleging that some of the 
‘debts mentioned inthe will are not genuine, does 
not thereby become a person interested: in the 
estate of the deceased. If willis proved, he would 
not by that fact alone be materially affected; but 
‘even if he is, that would not in itself establish that he 
has an interest in the estate, He has therefore no 
right to object to the granting of probate in common 


form, 

Per Fazl Ali, J.—The test of what constitutes a 
-Bufficient intérest to entitle any particular person to 
be made a party, is this, that any person has a 
sufficient interest who can show that he is entitled 
to maintain a suit in respect of the property over 
which the probate would have effect under the 
provisions of s, 242 of the Succession Act, therefore, 
a simple creditor, whois entitled to maintain merely 
a suit to recover his money and cannot maintain a 
suit in respect ofthe property of the testator can- 
not ordinarily object to the grant of probate. The 
interest, which entitles a person to object to the 
grant of probate, must be an interest in the estate 
and not merely an interest in the result of the 
probate proceedings or “interest?” in any remote 
sense of the term, 

Quere.—It is very doubtful whether a creditor 
by merely alleging that a willis a forgery or that 
the named executor is acting fraudulently becomes 
a person who has an interest in the estate of the 
deceased, Inthe goods of THE Estate or Mrs. Exsiz 
Avausta BLAOK Pat. 362 

ss, 283 (c), 258, 152—Debtor of testator, 
whether has locus standi to object to grant of letiers 
of administration, 

By no stretch of reason if can be said thata 
debtor of a deceased testator by merely contracting a 
loan becomes ‘interested in the estate of the deceased 
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within the meaning of s. 283 (c), Succession Act, 
He has therefore, no locus standi to object to the 
grant to the letters of administration. Sanrosa Kumar 
BOBE v. JALADSASEI DEVI Pat. 36 
ss. 304, 212— Applicability — 8. 30% 
qualifies s.212—Suit by mortgagee to recover his 
deht by sale of mortgag:d property in possession 
of executor de son tort falls under s. 304. . 
Section 304, Succession Act must qualify s. 212. 
The two provisions of law must be read together, 
Section 304 is a special provision allowing suits by a 
creditor against an executor of his own wrong to the 
extent ofthe assets which may have come to his 
hands, Section 212, hits suits to establish a right 
to a part of the property of an intestate person, 
It begins “No right to affy part ~.........can be ege 
tablished.” It does not say “No remedy against 
any part of the property, eta,” An unsecured eredi- 


tor of course is not seeking to establish any right . 


to the property of the deceased but merely fo 
have his debt paid out of it, The holder of .a 
mortgage security, stands on the same footing; he 
is seeking to have his security declared and to have 
his debt satisfied out of the proceeds of the proper- 
ty mortgaged to him. : 
Hence a suit by a mortgagee to establish merely 
his right to recover his debt by sale of the morte 
gaged property in possession of the executor de son 
tort falls within the purview of s, 304 and is not barréd 
by 8. 212, Mrs. D. MUNROE v, J. D. Ropriauug . 
Rang. 527 
s. 333—Section has no application to general 
bequests. 2 
Section 333, Succession Act shows that it relates to 
specific bequests that isto say, to bequests of parti- 
cular articles or kinds of property and not to general 
bequests. Where there was no specific bequest in 
favour of any of the children s, 333 has no ap- 
plication, DEBI OHARAN v. Suxo SHANKAR Oudh 775 


Surety—Liability of, nature—Managing agent of 
company standing surety for debt of company— 
Company wound up and scheme under s. 153, 
Companies Act (VII of 1913), sanctioned—Creditor 
receiving half of his debtin cash and half in 
shares—Surety, if discharged, 

The liability of a surety is co-extensive, but ig 
not in the alternative. Both the principal debtor 
and the surety are liable at the same time to the 
creditors. 

Defendant inthe name of the managing agency 
firm passed a writing in favour ofthe plaintiff by 
which in substance he stood guarantee for the debt 
due by the company to the plaintiff. Ultimately a 
petition was presented to wind up the company, 
and acting under s. 153, Oompanies Act, meetings 
of the creditors and share-holders of the company 
were held to consider a scheme of reconstruction 
which was suggested. Under the scheme every cre- 
ditor (except preferential creditors) was to receive 
half the sum in cash and the other half.in the shape 
of preference shares: =e 

Held, that the fact thatthe plaintiff received from 
the company half the amount in cash and received 


also preference shares for tbe other half did not dig. ° 


charge the surety. JAGANNATH GANESHRAM AGARWALA 
V. SHIVNARAYAN BHAGIRATA 4 Bom. 73 
: . 


Tort—Malicious prosecution—No tissue of process— 
There is no prosecution and suit for damgges does 
not lie, è : 
Until process has iesued, the person on whose con- 

duct a complaint is made is not an accused person, 
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neither is he being prosecuted. In stich a case no 
suit for damages for malicious prosecution is main- 
tainable. DEOLAL v. REMINGTON RAND Nag. 755 
Trade mark—Passing off—Injunction, when issued 

—Nature of. 

So long as a man takes care to distinguish his goods 
sufficiently from those of another person when 
lacing them in the market, so as to avoid any 
ikelihood of mistake or deception on the part of the 
purchasing public, he could not be restrained by 
any injunctioneither from carrying on business in 
his own name, orfrom using his name asa trade 
mark oras a descriptive term applied to his goods, 


‘even though such name has ceme to be so closely 


associated with that gther person’s goodsas to 
denote them exclusively in the locality. This princi- 
ple cannot however, be invoked by a person who 
uses hisname in combination with other words as 4 
trade name which, taken as a whole does not 
represent the bare truth, and whose conduct other- 
‘wise alao shows that he deliberately intends to pass 
off his goods as those of another. An injunction 
should be issued in such a case to restrain such 
person from using the trade name, Injunction how- 
ever should not restrain such person from absolutely 
using his own name in describing his business or 
designating his goods. Oourts should so frame the 
injunction as to allow the defendant to use his name, 
goas not to mislead the public into believing that 
his goods are the goods of the plaintiff. Ssanuuaua 
NADAR v. SHANMUGHAVEL NADAR Mad. 24 
Passing off—Real questionto be determined 

in passing off actions 

The real question for determination by the Court 
in all passing off actions, however complex the 
scheme of deception may be, is always whether or not 
the goods of the defendant have been represented as 
andsold as if they werethe goods of the plaintiff. 
SuanmuaHa NADAR v. SHANMUGHAVEL NADAR 








. Mad, 24 
Passing off—Trader's name acquiring 
secondary significance — Another trader using 


similar name—Mere dissimilarity in get up of 

goods, if affords protection, 

Where a name has acquired a secondary significa- 
tion as exclusively denoting the goodsof a parti- 
cular trader, mere dissimilarity in get up is im- 
material and affords no protection, SHANMUGHA NADAR 
D. SEANMUGHAVEL NADAR Mad. 24 


Trade Unlons Act (XVI of 1926), 8.13— 
Unregistered trade union — Suit by one member 
against another as contracting party to combination 
-~Maintainability. 

In the case of an unregistered trade union it could 
not be sued in tort by suing a memberthereof ina 
representative capacity, buta suit by one member 
against another notin a representative capacity but as 
a contracting party to a combination is maintainable, 
RADHAKISAN JAIKISAN GINNING & Pressine Faorory, 
Wanpp v. Jamnapas NURSBY GINNING & PRESSING 
Oa, LT. Nag. 491 


Transfer of Property Act (IV of 1882)— 

Applicability of Act to Punjab, 

The T. P. Act, is not in force in the Punjab but the 
principles of the Act «can alone be held to be ap- 
plicable inthis province. Was Dry yv., Firm DBBRU 
Max Bars NATH Lah. 525 
me 8. 3—Amendment of s. 3 doesnot affect 

, Punjab. g . 

Since T, P. Act, is not in force in the Punjab s. 3, 

T, P. Act, as amended does not affect this province 
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and consequently the state of affairs as existed por , 


to 1929 continues to hold good in this 


prdVince, 
GHULAM FATIMA v, Goran Davi 


Lah, 599 


kd . 
s$. 3, Exp!. 1—Immocable properjy —Fiztures 

—Machinery installed by tenant for cinema in 

premises leased for his own profits and not as 

permanent improvement to premises-—Machinery 
held movable proparty. 

Ifa thing is imbedded in the earth or attached to 
what is so imbedded for the permanent beneficial 
enjoyment of that to which it is attached, then it is 
part ofthe immovable property. If the attachment 
is merely for the beneficial enjoyment of the chattel 
itself, then it remains a chattel,even though fixed for 
the time being so that it may be enjoyed. The ques- 
tion must in each case be decided according to the 
circumstances, An engine installed in a factory may 
be immovable property or it may be.a chattel, In 
deciding whether or not a transaction relating to an 
engine isa transaction relating to immovable pro- 
perty, one is entitled to have regard not merely to 
the nature of the attachment by which the engine is 
fixed on the ground but also to the circumstances in 
which it came to be fixed, the titleof the person fixing 
itin the immovable property and the object of the 
transaction by which the engineis transferred or 
bound. 

Where therefore the tenants installed anoil engine 
as part ofa cinema in the premises leased not with 
the object of making a permanent improvment to the 
premises but with the intention of utilizing the 
machinery for their own profit so long as they had 
the use ofthe premises and selling it if and when their 
lease terminated: ` | 

Held, that the security bond pledging the oil 
engine could not be deemed to be a transaction relat- 
ing to immovable property so as to attract the pro- 
visions of Expl. 1 to s. 3, T. P. Act. S. P., K. N. 
SUBRAMANIAN FIRM 2, OxtpAMBARAM SERVAT 

Mad. 825 


————-8. 6 (h)—Past cohabitation, if legal con- 
sideration for transfer of property to woman. 
Past cohabitation is not an unlawful consideration. 

Where therefore in order to compensate the woman 

for the past illicit connexion, the offending party 

gives her some property the consideration for it is 

not illegal, BALO g. PARBATI ' All. 578 


———8. 41—Donee transferring property gifted, 
to third person for consideration— Onus is on 
person challenging transfer to show that transferee 
had notice that he was repudiating gift. 

Where a donee transfers the land gifted to him 
to athird person for consideration the burden lies 
upon the person challenging the transfer to show 
that the transferee had notice, either actualor con- 
structive, that he was repudiating the gift made by 
the donor to the donee transferor. M., P. A. K. 
Firma v, Ma Mya TEBRIN Rang. 413 


S. 41—Muhammadan husband, wife and son 
executing mortgage of two houses —~ Registration 
only in name of husband—Wife allowing husband 
to represent himself as ostensible owner -of house 
belonging to her —S. 41 applies, 

Wherea Muhammadan, his wife and son have 
executed a mortgage of two houses aud the mortgage 
deed has been registered by the husband alone, the 
wife allowing her husband to represent himself as the 
ostensible owner of one of the houses belonging to her 
the case is covered by s. 41, T. P, Act, Jar SINGH v. 
WALI MOHAMMAD Lah. 692 
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———-8. 41—Principle of 8. 41 applicability to 
mortgages, 

«The®principle of s. 41, T. P, Act, applies to mort- 

gages. Gautam FATIMA v, Gopal Davr Lah, 599 


. 
~$. §3—Creditor alleging in suit under 

0. XXI, r. 63, Civil Procedure Code (Act V of 

1968), that sale-deed executed by judgment-debtor 

was sham and fictitious—Whether must bring suit 

under s. 53, 

Where the allegations in the plaint in a suit by 
a creditor under O. XXI, r. 63, Civil P. O., are that 
the deed of sale executed by the judgment-debtor 
was a sham and bogus transaction and that the 
property which purported to be conveyed under the 
instrument of sale was never conveyed at all and re- 
mained the property of the vendor, the judgment- 
debtor of the plaintiff; since there was infact no 
transfer, there is nothing which can be avoided and, 
therefore, there is no necessity to institute a suit 
under 8.53, T. P. Act. Ifhe can establish hia al- 
legation that the instrument of sale was a sham, 
bogus and inoperative transaction, he is entitled to 
a declaration that the property which purports to 
have been conveyed thereunder isliable to sale in 
execution of his decree. Parsau Nata PRASAD v. 
BARJU Prasap All. 337 
—-§. 5 3-A—Benefit under. 

The benefit of s. 53-A can be enjoyed only by a 
defendant, RAM JIWAN yv, Hanuman PRASAD 

Oudh 143 
——S, 53-A— Payment of consideration and 
mutation are actsin furtherance of contract. 

The payment of consideration and the steps taken 
to effect mutation constitute acts in furtherance of 
the contract. Taugtr ALI v. Ram RATAN SINGH 

` Oudh 85 
8, 53-A—Section, if can be made a ground of 
attack, * : 

Section 53-A, T. P. Act serves as a defence and can- 
not be made a ground of attack, Ramrao NILKANTH 
NADKARNI v. PURNANAND SARASWATI Swamt Bom. 653 


— 68, 53-A, 55--Surrender of’ holding by 
tenant under 3.89, C. P. Tenancy Act (I of 1920), 
if ‘transfer—S, 53-A, whether applies to such sur- 
render—Tenant surrendering holding under s. 89, 
C. P. Tenancy Act by unregistered deed for consi- 
deration — Landlord entering into possession— 
Suit by tenant for possession—Possession should be 
given conditional upon refund of consideration 
under 8. 55. : 
A surrender by a tenant under s. 89, O. P, Tenancy 

Act is nota transfer and as there is no question of 

title passing between the parties, s. 53-A of the 

T. P. Act, dealing with the doctrine of part perfor- 

mancé can have no application at all, apart from 

the question that no surrender can be valid unless it 
has been effected by a registered document. The 
avoidance of the necessity of a registered document, 
which s. 58-A of the T., P. Act, allows in certain 
circumstances, is of no avail to the landlord where 
he has entered into possession of the holding under 
unregistered surrender deed, If the tenant who 
has received consideration for the surrender brings 
2 suit against his ‘landlord for possession of the 
holding surrendered under unregistered deed, the 
rights and equities of the parties are to be determined 
by consideration laid down in s. 55 of the T P. Act, 
and it is only equitable that the restoration of the 
holding to the tenant should be made conditional on 
a refundof the consideration, BAKHARAM v, Daryao- 
SINGH Nag. 766 
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———- s, 56—S, 56, applicability—Primeciples of, if 
apply to auction-purchaser who buys in good faith. 
Although s. 56, T. P. Act, applies only to the case 

of voluntary transfers the equitable principle of tlie 

section applies even to an auction-purchaser who 


buys property in good faith, Was Dev v Wire 


Dargu Mar Bars Nata Lah. 525 
—\ 8. 60—Last clause—Scope and applicability 
—“Share of mortgagor,” meaning explained— 
Manner of acquisition of equity of redemption 
is immaterial—Two distinct owners of two pro- 
perties morigaging same to third peraon—Mort- 
gagee aubsequently purchasing one of properties 
free from mortgage |from {the owners thereof in 
consideration of other liability between them— 
S. 60, last clause, if applies—Mortgagee, if can 
recover entire debt from the remaining property 

—Right of contribution, if affected. zi 

The last clause of s. 60, T. P. Act, is based on the 
principle that a mortgage is indivisible and it has 
to be redeemed entirely or not at all. Where there 
is a mortgage for an entire sum and properties bee 
longing to one or several owners are secured there- 
under, it is not open to a mortgagor or one of seve- 
ral mortgagors to redeem an item or his share only 
on payment of a proportinate part of the debt be- 
cause there is only ‘one mortgage, one debt and 
one entire right against all’, whether against per- 
sons or properties. The only exception provided by 
the clause is where a mortgagee acquires the share 
of the mortgagor, Two conditions are necessary for 
the exception to operate, namely, (1) the acquisition 
must be as a mortgagee, that is, as holder of the 
mortgage, and (2) what is acquired should be the 
share of the mortgagor. Inthe context the words 
‘share of the mortgagor’ in the clause, can only 
mean the interest of the mortgagor outstanding after 
the creation of the mortgage, that is, the ownership 
of the property minus the interest vested in the 
mortgagee and according to legal phraseology it 
would be the equity of redemption that is, a right 
to redeem a particular mortgage, The equity of 
redemption is a relative term and will vary accord- 
ing as there are one or more mortgages of the same 
property, Thus, according to the plain meaning of 
the language of the clause, there must be an acquisi- 
tion of the equity of redemption in the mortgaged 
property or part thereof by a mortgagee qua mort- 
gagee. The same principle would apply in whatso- 
ever manner the equity of redemption is acquired 
by the mortgagee, that is by inheritance, or by 
davice or by private treaty or by purchase in exe- 
cution of decres. ; 

The plain meaning of the clause suggests 
that it ia only applicable to cases where the mort- 
gaged property is owned or becomes absolutely 
owned by several -co-sharers or owned in distinct 
and separate ownerships by, more than one mort- 
gagor. In the case of a single mortgagor where 
rights of third parties do not intervene whether it 
is a single individual or a group of individuals 
constituting an entity the application of the, clause 
presents no difficulty. It is only inthe former class 
of cases questions really do arise in regard to the 
rights in the mortgage property becoming vested in 

one person. 
man underlying the last clause ofa. 60 
applies only in cases where the mortgagee in the 
character of a mortgages acquires the equity ofre- 
demption outstanding in the mortgagor. Therefore 
if before or atsthetime of acquisition the mortgagee 
renounces his character of mortgagee and purchases, 


e 
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the. property, the last clause of s. 60 would have no 


application. It would be open to the mortgagor to 
gres that. the amount paid for the purchase might 


go. in reduction of any debt due to the mortgagee’ 


unconnected with the mortgage. 
“Consequently where ‘two distinct owners of two 
properties mortgage the same to a third person who 
subsequently purchases one of the properties~from 
the owners thereof free from mortgage in considera- 
tion of some other liability of the owner to him, 
the last “clause of s. 60 has no application and the 
mortgagee is entitled to recover the entirety of the 
debt from the rest of the mortgaged property. But 
that would not affect the other mortgagor's right of 
contribution against the person in possession of the 
other property which is seld free from mortgage. 
Eswara Krisana Iver v. MARIYA Sugar Reppiar 
‘ Mad. 858 


s. 6O—Mortgage deed providing for redemp- 
- tion after fixed period--In default mortgagee to 
take possession and appropriate profita first to- 
- warda “interest and balance towards principal— 
- Mortgagee taking sossession—Redemption—Limi- 
~ -tation—Time, when runs. 
- A mortgage-deed provided for the redemption of 
the mortgage money after a period of two years 
and further provided that if the money was not 
paid thenthe mortgagee could enter into possession 
of the mortgaged property, retain it until the money 
was paid, and appropriate the profits first towards 
the “interest and the balance, if any, towards the 
principal. The money was not paid within the 
stipulated period of two years and the mortgagee 
accordingly .entered into possession of the proper- 
t . 


yi >à ~ 
- Held, that the parties contemplated payment. at 
any time after possession had been given and that 
the limitation period for redemption was sixty years 
from the expiry of the stipulated period of two 
years. Ram Datta p. MUHAMMAD HUSAIN Kuan 

e Oudh 828 


- ss. 60, 82—A and B each eight annas 
< co-sharers în tenure—A morigaging his share to 
` landlord — Landlord obtaining mortgage-decree 
against shareof A and also obtaining rent decrees 
against A and his co-sharer B— In execution of 
mortgage decree landlord putting up share of A to 
sale and notifying that properties were being sold 
7. subject to charge of rent decree—Landlord pur- 
chasing eight annas share of A and then applying 
for execution of rent decree~—Rent decree held 
should be deemed to have been satisfied to extent 
_ of one half. 

. “A was an eight annas cosharer in atenure. He 
mortgaged his interest to the landlord who obtained 
a mortgage decree against that halfshare. He also 
obtained rent decrees against A and his co-sharer 
B for the rent of the entiretenure. When he executed 
his mortgage decree he put up the share of A to sale 
notified at the time of.the sale thatthe properties 
wers béing sold subject to a charge for rent under the 
rent decrees. The decree-holder himself became the 
purchaser of that eight annas share, Thereafter he 
‘applied to execate the rent decrees against the half 
share of B for the full amount of the decrees: 
` Héld, that the whole amount of the rent charge 
aving been notified in the sale proclamation the 
result was not that the whole liability passed to the 
‘property auction-purchased so as to relieve the other 
property from liability. Therent @ecree should be 
“deemed tolaye been ‘satisfied to the extent of one- 
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half. Rut ifthe whole charge is enforced against 
either of the properties the holder of that propéty 
would have the right of contribution to the Sxteat 
of half against the holder of the other property. 
Prasau Ram y. KAMRSEWAR PRASAD SINGH BABADUR 

* Pat.449 


—— $. 76—If accounts are desired to be taken 
as against mortgagee in possession, there must be 
special direction in“decrge—Whether mortgagee is 
in possession must be determined by Court—No 
special direction in decree—Commissioner will take 
accounts on basis of mortgagee being in possession, 

Tf it is desired that accounts should betaken aa 
againet the mortgagee in possession, that ia to say, 
on the basis that heis liable to account under s. 76, 
T. P, Act, then there must be a special direction 
in the decree. The Court must determine at thé 
hearing, if the question be raised, whether the mort- 
gagee is a mortgagee in possession, and, if so, from 
what date, and that is not a matter which ought to 
be left tothe Commissioner, The question is pri- 
marily one of fact, but it frequently involves matter 
of law, for example, whether particular acts of a 
mortgagee—directions given to tenants and so forth 
—amount in law to taking possession. The Oourt 
must determine those questions at the hearing and 
direct accounts to be taken against the mortgagee 
in possession, and if no special direction is given, 
the Commissioner is right in not taking accounts on 
the basis of the mortgagee being in possession., It 
is necessary for the parties at the hearing to allege, 
if they desire todo so,and to prove that the mort- 

ages is a mortgagee in possession, and if the Court 
has not directed accounts on that basis, it cannot 
afterwards alter its order by doing so.. ANANDAJI 
Sawast & Oo. v. AnMEDHOY ABEDINBHOY PERRBSOY 
i Bom. 280 

s, 78—Neglect, determination ef — Prior 
mortgagee held guilty of gross neglect and there- 
fore postponed to subsequent mortgagee, 

‘Neglect’ is apparently something different from 
fraud. ‘It may include honest inadvertence, what to 
say of its being necessarily dishonest. ‘Neglect’ is to 
be determined in every case on its own facts and no 
precedent can serve as a safe guideinthismatter: | 

Held, on facts that the neglect which induced the 
subsequent mortgagees to deal with the mortgagor 
was evidently gross and consequently on the principle 
enunciated ins. 78, T. P. Act, the subsequent mort- 
gagee was legally entitled to ignore the prior mort- 
gage. GuuLam Fatima v. GOPAL Devi Lah, 599 


——-—— 88. 92,3—Hvery subsequent mortgagee 
. paying off previous, mortgagee succeeds to right of 

priority held by previous mortgagee. R 

The privilege conferred by s. 92, T. P. Act, is con- 
fined to the first person only who redeems the prior 
mortgage and itis not inherited by his successors- 
jia-interest. Every subsequent mortgagee who pays off 
the previous mortgagee succeeds tothe entire rights 
possessed by his predecessor-in-interest | and if those - 
rights include aright of priority, he will be elothed 
with that right too. GHULAM Fatima v. Gorau Davr 

. Lah. 599 

= 55. 107, 117—Lease~ Agricultural or non- 

agricultural—Criterion. | 

The criterion for distinguishing between a lease for 
agricultural purposes and one not for agricultural 
purposes is whether the primary object of the transac- 
tion is agriculture. Where the primary object ofthe 


lease, is not agriculture, thelease must. be treated as 





‘not an agricultural lease, even when the leass pro» 


® e 
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* vides for the right of the lessor to eject tenants and 

, cultivate khudkasht himself. BITHAL Dass v. IQBAL 

un-Nist . Oudh 444 

$,128—Donor executing pro-noté in plain- 

tiffs Mivour and subject to its payment gifting entire 

property toedefendants—Defendants cannot retain 
benefit and repudiate burden, 

Where the donor executed a pro-notein favour cf 
the plaintiff and subject to the payment of the amount 
due thereunder made a gift of his entire property in 
favour of the defendant : ` 

Held, that the defendants could not retain the 
benefit and at the same time repudiate the burden, 
the maxim qui sentit commodum, sentire debet et onua 
the who receives the advantage ought to sufer tho 
burden) fally applied to the case. Further, the defen- 
dants, being universal donees were on the princi- 
ple embodied in s. 128, T. P. Act, liable to pay the 
donor's debts out of his estate in their hands: 
Ram Bagur y. Sarv Dayan MELRA Lah. 463 
Trees— Ownership—Trees planted by sole proprietor 

His right as grove-holder merges in zamindar 
` right—Trees pass with zamindari on its sale, 

In the case of a sole proprietor he cannot have in- 
ferior righis as a grove-holder as well as full pro- 
prietary rights as a zaminder inthe landin which 
he has planted a grove, His rights in the groves or 
trees planted by him merge completely in his 
zamindari rights, The trees form part of the soil, and 
they pass with it to the purchaser on the sale of the 
zamindart, Buoor BINGAH v, SBI RAM All, 543 
Trust—Breach of—Sutt against some of trustees 

guilty of breach—Competency — Trustee, liability 

of, fer unsuccessful litigation—Whether legal 
proceedings were instituted in good faith is ques- 
tion of fact. 

It cannot be said that where some only of certain 
trustees age known to have committed a breach of 
trust, a plaintiff must sue the whole body of trustees 
or none at all, It istrue that when there are more 
trustees than one, all must join in the execution 
of the trust but it does not follow that when some 
of them commit a breach of trust, all of them must 
be deemed to have joined in it and must be sued 
collectively. 

The question whether:in a given case legal 
proceedings were “instituted in good faith or were 
onthe contrary, frivolous or vexatious is a question 
of fact and when the finding of the triel Court is 
not questioned in the first Appellate Oourt, it 
cannot be questioned in second appeal. INDU Buusan 
Sen v. KIRON UHANDRA SEN Cal. 589 

~ Trust not existing—Trustee has no right of 
suit, 

Where none of the trusts created by the testator 
is in existence, the trustees become merely bare 
trustees and have no right of suit with regard to 
trust property. SrRikissen Keanna v. Tara OHAND 
GHaNASBYAMDAS > Cal, 405 
Trustee, tf can mix moneys of one trust with 

those of others or even with his oun money—So long 

as his drawings from mixed fund are proper they 
will in law be deemed to be proper. 

There is nothing wrong in a man being a trustees 
of more trusts than one. Thereis nothing wrong, in 
itself, in his mixing the moneys of one trust with those 
of others, or even with his own money, whether the 
mixture is one ofcash in a common receptacleor of 
credit in a common banking account. So long as it 
is possible that his drawings from the mixed fund 
are proper they will in law be deemed to be proper. 
Tho trustee cannot set up his own wrong by eaying 
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that he spent truet moneyon himself go Idng aa there 
is in the mixed fund money of his own which he was 
entitled tospend on himself. Equally the presump- 
tion against wrong-doing precludes the beneficiaries 
of trust A from showing as against the beneficiaries 
of trust Bthat their (trust A) moneys were used for 
the purposes of trust B so long as there were trust B 
moneys which might have been properly so used, 
Unless and until, therefore, there is shown to have 
been a breach of trust, unless and until the mixed 
fund has been so depleted that truet moneys must 
have been misapplied, no question of following. trust 
moneys can really arise. In other words the right to 
trace is a consequence of, and cannot therefore 
precede, a breach of trust. SHWEBONTHA SETIYINUANA 
ELECTRIO LIGBTING ASSOCIATION V. U San HLA è 
A Rang. 865 
Trustee—Cestui que trust, if can sue for accounts 

—Trustee, when can sue cestui que trust for 

accounts. - 

A suit for account canbe brought by the cestui 
que trust against the trustee. But where his case is 
that money is due to him, the trustee can as plaintiff 
ask the Court totake accounts, and to havea decree 
for such balance as may be found due to him, for 
otherwise he would be without remedy if the cestui 
que trust does not choose to filea suit for accounts, 
Ifa suit for account is, however, brought by the 
cestut que trust against the trustee, the latter can 
get a decree for payment in that very suit if he is 
in gsurplusage. Srish CHANDRA NANDY y. Supravat 
CHANDRA h Cal. 295 

Legal representative of trustee, position of. 

The heir or legal representative of the deceased 
trustee stands in the position of a volunteer so far 
asthe trust fund ie concerned. A suit to have an 
account against the legal representative of a dead 
trustee ig in essence a suit for recovery of the truet 
fund, the accounting being necessary to ascertain the 
amount representing the said fund, so that it may 
be charged on the assets received by the legal 
representative, such assets beingin substance the 
mixed’ fund, Such being the character of the cestui 
que trust's remedy, the theory of an implied under- 
taking by him as ina suit for account against the 
trustee, which is the main foundation on which a 
decree is given in the latter's favour ifhe is in 
surplusage, can have no application, Srisa OHANDRA 
NANDY v. SupRAvAT CHANDRA Cat. 295 
Liability of —Loss by deceased trustee, if can 

be made good from his assests. 

The loss occasioned by actsand omissions and 
wilful defaults of the late trustee must be made 
good from his assets in the hands of his legal 
representative. The cause of action survives as the 
loss is be the result not of a mere tort committed 
by the late trustee-but of the breach of a fiduciary 
relation, of a failure to perform a duty. SrIsH 
OHANDRA NANDY v. BUPRAVAT OBANDRA Cal, 295 
- Obligations of, if can be abrogated by cove- 








nant. f 

Some of the fundamental duties of a trustee are 
to get in the trust property and to manage the trust 
ag a prudent man of business, He must exercise 
his powers also like a prudent man of business, 
Where he has a discretion he must exercise it in a 
bona fide and intelligent manner. A covenant in the 
trust deed cannot in law abrogate or minimise the 
aforesaid obligations imposed by law, and absolve 
the trustee from the effects of acts negligently.done or 
negligent omissions or wilful defaults. Sriso OBAN- 
Oal. 295 
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Oye of co-trustees keeping trust property 
entirely under his control and refusing other 
co-trustee to have access to accounts and to allow 
him to take part in management—Latter can sue 
to establish his right—~He is entitled tv inspection 
of accounts. 

Where one ofthe two co-trustees keeps the trust 
property entirely under his control, refuses to allow 
the other co-trustee to have access to the accounts 
and refuges to give him knowledge ofthe affairs of 
the trust properties and thus deprives him of bis 
right to manage the trust property, the latter is en- 
titled to sue the former to assert his right and to have 
an inspection of the accounts of the trust property. 
Manapas BAHADUR,SINGH v, Tey Banavur SINGH 
' D Cal. 144 

Principle on whch cestui que trust is en- 
titled to relief—Limitations of. 

The principle on which the cestui que trust is 
entitled to relief limited to the personal assets of the 
trustee in the hands of his legal representative are: 
The first principle isthat a trustee is liable to make 
good the loss caused by his breach of trust. The 
cause of action to obtain compensation survives and 
his legal representative is bound to make good the 
loss out of assets which he receives. The second 
principle is that a cestui que trust is entitled to 
follow the trust property, whatever shape or form it 
takes,in the hands of a volunteer. The same prin- 
ciple applies even when the trust property is money, 
provided it can be traced. Srish OHANDRA NANDY V. 
SupravaT OHANDRA Cal. 295 
“Suit for accounts by or against trustee— 

Onus—Law asto, stated. 

. Not only the cestue que trust but also the trustee 
‘ean file a bill for account. Whether the trustee is 
‘the plaintiff or the defendant, in such a suit the 
_burden is alwayson him to establish the items 
of account, The net balance either in favour or 
against the trustee, as the casemay be would be 
the same in both the suits. 

But when a suit is brought by the cestui que trust 
against the legal representative of a trustee, the 
' burden is on the plaintiff. He will have to establish 
what was the surplus which was inthe hands of his 
‘truatee. The defendant is under no obligation to 
` explain or establish any item of account. All items 
of receiptsand expenditure appearing in the trust 
` accounts must prima facie be taken as correct unless 
proved by the cestui que trust to be otherwise, 

Ina suit, however, instituted by the legal repre- 
sentative offthe trustee against the cestui que trust 
‘to enforcethe right of indemnity of the deceased 

trustee, the former must show that the amount spent 
“from the private funds of the trustee was spent for 

the trust. Wherethe ascertainment of the amount 
would depend upon taking accoynts he must prove 
that the trust fund was in deficit and the said deficit 
was made up from the personal funds of the trustee. 
| He musttherefore satisfactorily explain the ques- 
‘tioned items of receipts and expenditure. Srisa 

Osaypra Nanpy y. SupRavat HANDRA Cal, 295 

Trustee maxing trust money with his own— 

Cestui que trust has charge over whole amount, 
Where the trustee mixes his owa money with trust 
money and either keeps the mixed funds himself or 
hands it over toa volunteer the cestui que trust will 
e have a charge over the" entire fund for so much as 
represents the trust money. The taking of account in 
such cases is only necessary for ascertaining the exact 
amouft of the trust money which was mixed up with 
the personal funds of the trustee. “Srisa OHANDRA 
` NANDY y. Supravat UHANDRA Qal. 295 
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U. P. Agriculturists’ Rellef “Act (XXVII of 1934), 

s. 7. Sz Limitation Act, 1908, s. 14 93 
———— sS. 33—Civil Procedure Code (Act V of® 

1908), s. 10—Suit under s. 33—Mortgagee defendant 

can claim mortgage decree—Court, when caw pase 9 

such decree—Defendant not applying Jor decree 

in his favour but bringing mortgage sugt--Such 
aiil, if can be atayed under s. 10, Civil Procedure 
ode. 

Under s. 33 (2), U. P. Agri. Relief Act the mort- 
gagee defendant can also clain a decree on bis mort- 
gage. : 

Under sub-s, (2) of s. 33, U. P. Agri. Relief Act 
a decree can be passed in favour of the defendant 
to a suit under s. 33 only ifthe defendant makes 
an application forthe purpose and if the money is 
payable. Unless both these conditions are fulfilled, 
the Oourt dealing with asuit under s. 33 has no 
jurisdiction to pass a decree in favour of the de- 
fendant. Where the opposite party has not applied 
for a decree being passed in her favour in the suit 
under s, 33 but has subsequently brought a suit on 
the mortgage, claiming recovery of monéy by sale 
of the mortgaged property the Court bas no juris- 
diction in the suit unders. 33 to grant the relief 
claimed by her in her own suit, Section 10, Civil P, O., 
has therefore, no application to such a case as it is 
necessary, under that section that the Court in which 
the first suit is pending should have jurisdiction to 
grant the relief claimed in the second suit and the 
subsequent mortgage suit cannot be stayed. BRHARI 
Lat v. DURGA | Oudh 240 
U. P. District Boards Act (X 0f1922), s, 35-0— 

Decree under s. 35-0, by Special Officer—Order in 

execution of that decree by Collector—No revision 

from that order under s. 253, Agra Tenancy Act 

{III of 1926), lies to High Court. 

Where the decree is passed by a Special Officer 
in his capacity of a persona designata by the Local 
Govt. under s, 35-0, U, P. District Boards Act no 
appeal would lie from his decree to the Court of 
the District Judge. Therefore, under the provision 
of s. 248, sub-s. (3) an appeal cannot lie to the Oourt 
of the District Judge from the order in execution 
of that decree passed by the Collector. And as no 
appeal lay to the District Judge from the order on 
the execution application, therefore, no revision lies 
under s. 253, Agra Ten. Act to the High Oourt. 
SARDAR SINGH v. OHBOTEY LAL . AU, 679 
U.P. Encumbered Estates Act (XXV of 1934), 

s. 2 (g)—Mutawalli of wagf, if “landlord” 

within meaning of 8, 2 (g). 

“Interest ina mahal *’ means proprietary interest. 
Any other kind of interest enjoyed by a’ person will 
not constitute him landlord ofthe property, within 
the meaning of the definition, A mutawaili of à 
waq? is not the proprietor of the wagf property and 
as such does notcome within the definitionof the 
expression “ landlord "since under the Muhammadan 
Law the endowed property vests in God tbe Almighty 
and the founder after the execution of the wagqf 
ceases to have any proprietary interest inthe wagf 
estate. Neither the sajjadanashin nor the mutawallt 
has any right in the property belonging to the 
waqf ; the property is not vested in him and he ig 
not a trustee in the technical sensè, MOHAMMAD 
Maagsup ALI Kuan v, Roop CHAND All. 504 
——s,4. Bre U. P, Encumbered Estates Act, 

1934, ss. 49 (1), 4 (2) o. 121 
—s, 4—Scheme of Act—Mutawalli in posses- 

sion of waqt property and other property in his 
personal capacity—Combination of two properties 
cannot be permitted—Application under 3.4, by 
mutawalli in personal capacity—Stay of execution 
against prope rty in respect of wagi estate. 
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e The heme of the Actis that the estate of the 
larfalord is placed at the disposal of the Collector 
for the liquidation of the debts due from him, The 
wagf estate will not be available to creditors for 
the satisfaction of the debts due from him. His 
personal property alone can be disposed of to meet 
the claims of the creditors. Similarly the wagf 
estate will be liable for the payment of the debts with 
which the wagf estate is burdened. A combination 
of the two properties in possession of the applicant 
in different capacities cannot be permitted. The 
waqf estate should be regarded as an entirely sepa- 
rate estate although it is forthetime being under 
the control and management of the mutawalli. 
Mowammap Magsup ALI Kuan v. Roop UHAND 
All, 504 
S. 7--Diamissal of application under s.7— 

Reviawon under a. 115, Civil Procedure Code (Act 

V of 1903), if maintainable. 

The dismissal of the application under s, 7, U. P. 
Encum. Estates Act, is the termination of a proceed- 
ing, and comes within the purview of the words 
“ case decided " within the meaning of s, 115, Civil 
P. O. A revision from an order dismissing an ap- 
plication under s. 7 is, therefore, entertainable. 
Mouammap MAGSUD ALI Kaan v. Roop OUHAND 

All, 504 
—ss. 8. 49 (2)—Fact of debtor's giving 

particulars of property under s, 8,if makes s. 49 (2) 

applica ble. 

The mere fact that the debtor gave full particulars 
of her property under s. 8 would not make sub-s, (2) of 
s, 49 applicable. Kayasta SOHOLARSHIP Trost v. Ras 
Rani Kor Oudh 121 


—S, 9(1)(3)—Written statement filed few days 
before beginning of date from which calculation of 
last date of limitation is to be made—Whether 
barred by limitaion, 

Sub-sections (1) and (3) of s, 9, U. P. Encum. 
Estates Act, enact provisions fixing the latest date for 
the filing by the creditorsof written statements of 
their claims. Is cannot be said that a written state. 
ment which was filed a few days beforethe begin- 
ning of the date from which the calculation of the last 
date of limitation was to be made is liable to be 
treated as not filed within the period of limitation. 
The phrase “within three months from” in s. 9 (1) thus 
really only prescribes the date of publication of the 
© notice asthe date by reference to which the last day 
of limitation is to be calculated and not as prescribing 
a kind of compartment of time and enacting that any 
written statement in orderto be presented within 
time must be presented between the first and the last 
day ofthat compartmentof time. RaMEsawak BAKHSH 
SINGH y. Govinp PRASAD Oudh 814 


——— 85. 9 (4) (5), 14—Some members only of 
joint Hindu family applying under s. 4—Shares 
of other members not applying cannot be adjudicated. 
To proceedings on an application unders, 4, U, P. 

Encum. Estates Act by some members only of a 

joint Hindu family, s. 9 (4) only applies and not 

8.9 (5). Insuch proceedings the share of the debts 

due from the applicants only and not the share of the 

other members who have not applied can be adjudi- 

cated, that is, examined and dstermined under s. 14. 

Bioszogs Sin@u v, Hrga Lat Oudh 685 

~S, 9 (5) (a)—Scope—Impleading of joint 
debtors as co-applisants—U. Ensumbered 
Estates Act, Rules under, r. 6—Proceedings 
under Act relating to mortgage debt—Ali persons 
interested in mortgage can be impleaded under 
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E ae V,r. 1, Civil Procedure Code (Act V of 
903). = 

U. P. Encum. Estates Act, s. 9 (5) (a) does not 
contemplate the impleading as co-applicants of 
joint debtors who do not apply. It merely pro- 
vides that the Special Judge shall determine the 
amount of the joint debt which is due by the 
debtors who have applied and the amount due by 
those who have not applied. 

All persons having an interest either in the 
mortgage security orin the right of redemption can 
be joined as parties to the proceedings under the 
U. P. Encum Jistates Act relating to a mortgage 
debt, under O. XXXIV, r. 
of r, 6 of the Rules made under the Encum. Estates 
Act. Dwarka Nata Sines v, Ras RANI Oudh 76 


s. 11—Application by widow enjoying widow's 
interest for liquidation of mortgage debt incurred 

by her—Reversioners, tf can intervene under s. 11. 

Under s. 11, U. P. Encum, Estates Act, the rever- 
sioners are not entitled to intervene in proceedings 
under the Eacum, Estates Act on an application under 
a. 4 of the Act by a widow enjoying a widow's in- 
terest for the liquidation of a mortgage debt incur- 
red by her. Lan Ganaa Kant SINGH v, Gieras Kuar 
Oudh 616 





——s. 14. 
Ser Court Fees Act, 1870, Sch, II, Art. 11 814 
Sez U. P. Encumbered Estates Act, 1934, s. 9 (4)(5) 
685 





s. 14 (2, Sez U, P. Encumbered Estates 
Act, 1934, as. 49 (1), 4 (2) : 121 


—————s, 15—S. 15, scope of —Special Judge whether 
can reopen questions which have been decided or 
whether can allow questions not raised in previous 
suit. 

Under s.15 of the Act the only thing which the 
Special Judge has to look to in connection with a 
decretal debt is whether the fiadingsof the Oourt 
which passed the decrea are inconsistent with the 
provisions of s. l4. He cannot re-open questions 
which have been decided, nor canhe psrmit the 
debtorto raise questions which he did not raise in 
the previous litigation. Questions not raised in the 
previous litigation would evidently be barred by the 
principle of constructive res judicata, RAMESHWAR 
Bakusu SINGH v. GovinD PRASAD Oudh 814 


———ss. 49 (1), 4, (2),4 14 (2)—No claims 
arising after date of application unders. 4 read 
with s. 49 (1), can be considered so as to bring 
case under 8. 49 (2)—Claim in respect of costs 
of litigation, awarded by Privy Council against 
applicant subsequent to application under s, 4 — 
Cannot be considered merely because costa were 
also awarded by High Court against her before date 
of application. 

Section 14 (2), U. P. Encum., Estates Act directs the 
Special Judge to determine the amount due frorh* the 
landlord to a claimanton thedate of the application 
under s. 4,and this implies that no claims arising 
after that date will be taken into consideration. 
Where therefore subsequent to the making of an 


application under s. 4 read -with a. 49 (I) an ape E 


plication is mate by a claimantin respect of per- 
sonal liability of the applicant under s. 4, in respect 
of costs of litigation awarded against the applicant 
by the Privy Coumcil subsequent to the date of the 
application, the claim cannot be taken into con- 
sideration merely because the costs were awarded 
against the applicant by the High Court in its decree 


Oivil P. O, by reason. 
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from. which the appeal was preferred, before the date 
of- application under e, 4, KAYASTA SOHOLARSHIP 
Trust v, Ras RANI KUER Oudh 121 
-——— s. 49 (2) Sze U. P. Encumbered Estates 

Act, 1934, s. 8 121 

U.P: Land Revenue Act (ill of 1901), s. 36— 
„Order under 8.36 based on agreement fixing rent 
of ex-proprietary tenancy contrary toa. 14, Agra 

“Tenancy Act (III of 19264, if binding on parties 

—Civil Court, whether can go behind it in rent 

. suit by landlord. 

: An order passed by Oollector upon an application 
under s. 86, U. P, Land Revenue Act, on the basis 
of an agreement arrived at between the landlord and 
the tenant ‘fixing the rent of an ex-proprietary ten- 
ancy contrary to.the provisions of s. 14, Agra Ten. 
Act, is binding on the parties and in a rent suit filed by 
the landlord . the Court cannot go behind that 
orders? GANESH IAL yv. SHARAFUDDIN AHMAD 
LE ae ove All. 331 
U P. Medical Act(Ill of 1917), ss. 28, 16, 17— 
< Civil Court's jurisdiction to review entries made 
~inmedical register. 

- The éntries made in the register of medical prac- 
titioners are made in the exercise of the power con- 
ferred by the. U. P. Medical Act on the Registrar 
and onthe Medical Oouncil under s. 28 of the Act 
the Oivil Courts have no jurisdiction to review the 
action taken by the Registrar and the Oouncil and 
consider the sufficiency of the reasons for that 
action. JAGDISA Prasan v. Mrpican Oouncrn 

De etic iY, A ~ All, 512 
U.P. Municipalities Act (ii of 1916), ss. 7, 273 

—Authority given to Board not absolute—Nuisance 
~ resulting from its Aét—Board is liable. 

, The authority given to the Municipal Board by 
8. 273,, U; P: Municipalities Act read with s. 7 is 
not absolute. The authority is conditional and does 
not absolve the Board ‘from liability, if nuisance 
results from its act. Tum MUNICIPAL HOARD, LUCKNOW 
v. Ram Divi < Oudh 390 
- $8,128, 164—Suit for refund of license- 
. fee paid in respect of thelas not plying for hire 
. nor kept within Municipality can be entertained 
by Civil Court. 
. The Municipal Committee is not entitled to charge 
a peraon with license-fee in respect of thelas which 
are not plying for hire nor are kept within the 
Municipality. A suit for refund of thefee so paid 
can be entertained by a Oivil Oourt asthere is no 
femedy for this in the U. P Municipalities Act. 
Jaswant SINGH v, Exgourivs Orriogs, MUNICIPAL 
Boarp, MEERUT All. 759 
U.P. Public Gambling Act (Ill of 1867), ss. 1,6 

—Common gaming house—Wipning number ascer- 
- tained in mannér other than one mentioned in 
“gara. 1—Place, when becomes common gaming 
~ house. 

Tt is not all gaming of digits which constitutes a 
Sampon gaming house. If the winning number is 
to be ascertained, in some manner other than that 
mentioned in para. lwf the definition, then the 
place where the gaming was taking place would not 
be a common gaming house unless the occupier was 
obtaining some profit from the useof the place. 
QABUL SINGH V, EMPEROR A All. 252 
———§, 6—Slips of paper with numbers thereon, 

whether instruments of gaming—Their discovery, 
> if Gnidence that place where they were found was 
+ common gaming house. -y 
- Slips of paper, with numbers upon them are com- 
monly used for the purpose of betting'or wagering, 





' 
. Pind 


INDIAN CASES, 


[1940 
U. P, Public Gambling Act—coneld, ° 


and are instruments of gaming and their disc#ery, 
is evidence which the Magistrate is entitled*to cen- 
sider as proving that the place where they were 
found was a common gaming house or in oth®r words, 
that the other requisites of a common kaming house 
were established. QABUL SINGH v. EMPEROR 
All, 252 
———S. 6-—-Whether it must be proved that 
particular instrument was in fact used for gaming. 

The very wording of the first part ofs,6, U. P. 
Public Gambling Act which speaks of any cards, 
dice, gaming-tables, cloths, boards or other instru- 
ments of gaming shows that it is not necessary to 
prove that the particular instrument was in fact 
used for gaming. QABUL SINGH v., Emperor All, 252 
U, P. Tenancy Act iXVIlof 1939), 8. 276—Civil 
. Procedure Code (Act V of 1908), s. 113—Oudh 

Rent Act (XXII of 1886), ss. 108 (153, 119— 

Appellate deciston in rent suit by District Judge 

passed before Act XVII of 1939—Revision, if lies. 

Changes in procedure or law cannot operate ree 
trospectively so as to affect rights which have ac- 
crued before the Act - which makes these changes 
come into force. Coasequently no revision is main- 
tainsble against an order of a District Judge in 
appeal, in arent suit, passed before the U. P..Ten. 
Act of 1939 came into force, There was no right of 
application in revision against the order prior to 
the enactment of the New U. P. Ten. Act, and the 
provisions of the New Act which allow applications 
under s. 115 of the Oivil P, O., cannot be applied 
with retrospective effect so as to deprive the opposite 
party of the benefit of the final order made in their 
favour. . Tutist Ram v. MADHO RAM Oudh 797 
——-—8. 296—" Suit” does not include appeal, 

It is always necessary ta’exercise caution in ap- 
plying the analogy of a provision in agy particular 
Act to another Act of an entirely diffzrent charac- 
ter. When the Legislature employs any particular 
word, that word must be read in its Literal:.and 
technical sense unless the contrary intention. ap- 
pears or can reasonably be inferred, Consequently 
in s, 298, U. P. Ten, Act the word “ suit" means 
suit and nothing else. It doesnot include appeal, 
BINDRABAN KATIAR v., Ganaa RAM All. 522 
U. P. Town Improvement Act (VIII of 1919), 

s. 64 (1) (b), (c)—Rejection of application for 

restoration, by President~Order falls under s. 64 

() (e)}—If appealable under 8. 3 (1), U. P. Town 

Improvement (Aappeal) Act (IIT of 19.0). A 

The order of the President rejecting the applica- 
tion for restoration isnot an order on the merits 
or an order under s, 64 (1) (b) at all, Itison the 
contrary an order under s. 64 (l) (c) dealing with 
a question of law and procedure, namely the right 
of restoration. Such an order then is not appealable 
under s., 3(1), U. P. Town Improvements (Appeals) 
Act at all, The intention of the Act is that mere 
decisions in regard to questions of law and proce~ 
dure of the nature stated, decided by the President 
alone under s. 64 (L) (e, will not be appesalable. 
Nassan BIBI v. GUR Peasap All.258 
U. P. Town Improvement (Appeals) Act (Ill of 

1920), s. 3 (1). Sze U, P. Town Improvement Act, 

19.9, 8. 64 (1) 1b) {c) 258 
Usurious Loans Act (X of 1918), s. 3—Power of 

Court under— Limitations. : 

The power of the Oourt under s. 3, Usurious Loans 
Act is, expressly limited to cases where there is 
a finding that the interest is excessive, and that the 
transaction was unfair, BAGARMAL MARWARI 42, 
Bavray RAM Pat, 704 
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Vendor and purchaser —A selling some plots to 
B as free from encumbrance—Part of consideration 
46 be paid by B to A's creditor and balance to 

a anather creditor M—One of plots subsequently 
found to be mortgaged toM and balance in B's 
hande insufficient to pay off M—B paying part of 
money to U and retaining rest to himself—M then 
purchasing plot in. execution of his decree —Suit 
by A against B to recover balance of purchase 
money retained by him—B held entitled to retain 
it till A provided funds to pay off incumbrance. 
The plaintiffs executsd a deed of sale in respect 

of four plots of land in favour of the defendant, re- 

presenting that they were free from incumbrances 

8 part ofthe consideration was to be paid by the 

vendee toa creditor of the plaintiffs, and the balance, 

was to'be paid by the vendee to another creditor 
on the day following the execution of the deed, the 
defendant discovered that one of the four plots had 
been mortgaged to M and that the amount in his 
hand was not sufficient for that purpose He paid 

M a part of the money.and retained the balance in 

his own hands M subsequently purchased the plot 

in execution of his mortgage decree The plaintiff 
then sued the defendant for refund of the balance 
of the purchase money retained by the defendant: 

Held, that the defendant was entitled to retain 
the balance of the purchase money until the 
plaintif provided funds necessary to free the 
property from encumbrance. The plaintiff was not 
entitled to recover the balance of the purchase 
money from the defendant. TRIPURA Onapan 

CHOWDHURY v, NIKUNJA BEHARI OpoOwWDHURY 

Cal, 494 
Purchaser obtaining delivery order, if 


bound to inform seller that he has failed to 


obtain delivery. 
The proposition that a purchaser who has obtain- 
ed a delivery order if inlaw bound to inform the 
` geller of fhe goods which he has purchased that he 
has failed to obtain delivery is incorrect. VJsH- 
WANATH BHARTIYA v. Ram NARAN Das JAGANNATH 
All. 109 
Vendee from mortgagor retaining amount 
due on mortgage for redeeming it and paying 
balance of purchase money to mortgagor—Vendee 
clearing off mortgage for less amount by reason of 
, U, P, Agricultarists’ Relief Act (XXVII of 1934) 
—Mortgagor, if entitled to recover balance from 
vendee as unpaid purchasa money. 
The vendee from mortgagor retained the amount 
due on mortgage, which wasincluded in the pur- 
chase money, for payment to the mortgagee and paid 
the balance of the purchase money to the mortgagor. 
nthe meantime the U. P Agri. Relief Act came 
into force, whereby the vendee was able to clear off 
the mortgage debt for less amount than what was 


ue : 

Held, that the mortgagor was entitled to recover 
the balance ss unpaid purchase-money. Rames« war 
Dayan v. HARI KISHAN All. 486 


Walver—It must be pleaded. 
A question of waiver cannot arise unless it is 


pleaded. Rustomszz Sorapir KAPADIA v. MAHADEV 
OHINTAMAN WADEKAR Bom. 394 


WiU. Ses Muhammadan Law 506 
Executor — Decree against executor — Auc- 
tion sale—Sale challenged on ground that decree 
was personal against erecutor—Burden of proof. 
The burden of proof is on the party challenging an 
auction sale in execution of a decree against an 
executor on the ground that the decree was obtained 
against the executor in his pergonal capacity, to 
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show that the decree was so passed. In the absence 
of such proof it must be presumed thatthe decree 
was against him as an executor and that the sale was 
valid. In this respect there is no distinction between 
voluntary and involuntary sales, Dest OHARAN v. 
Sako SHANKER Oudh 775 


Words and Phrases. 
“Tangiana”, what is, See Landlord and 
Tenant 569 


Workmen's Compensation Act (VIII of 1923), 
. 8. 2(n)\—Workman and tributor, distinction es- 
plained, 

There is a distinction between a workman under 
the Workmen's Compensagion Act and a tributor.* A 
tributor ie a person who is engaged upon hia own 
business andnot upon the business of his master. 
A workman isa person who is engaged on the business 
of hia master and not on his own business. If persons 
are allowed to do work of their own in theirown time 
and are not subject to the orders ofany master as 
to the way in which, or the time at which, they shall 
do it, they do not fall within the scope of the Work- 
men's Compensation Act. The mere fact that a per- 
son isnot paid daily wages but according to the 
amount of work that is done is not a circumstance 
which is to be taken into account at all to decide 
whether a man isa tributor ora workman, because 
it is quite possible for a workman to be paid by 
Piece-work and still remain under the orders of his 
employer. U Lu Nyo v. Ma Mya Kuen Rang. 417 
——— s. 2(1:(n-and Sch. Hl, cl. (l)—Word 

“ employed” in cl. (ii) of Sch. If, meaning of. , 

The definitions in s. 2 iD 2) and in cl. (it) in 
Sch II, Workmen's Compensation Act, must be read 
together, and the word “ employed ” where it occurs 
for the first time in cl (ii! is tautologous, “ Em- 
ployed " in the definition in cl. (i4)in Sch, IT means, 
where it occurs, employed on a contract of service 
and not “engaged in,” and where the qualification 
of a person as a workman under the Act is depen- 
dent on his employment with other workmen, those 
other workmen, like him, must be employed on a 
eontract of service Sinp HINDU TEO NIOAL AND 
INDUSTRIAL INSTITUTE, BY MANAGER AND TRUSTEES 
v, BUKRAMDAS MANGHIRSING LALYANI Sind 731 
—s 3(1), Proviso (b)—What must employer 

prove in order to protect nimself under Proviso (b) 
—Employer_ ordering workman to insert back 
lagging in mine—Workman excavating beneath dan- 
gerous boulder in course of his workand receiv- 
ing injuries — Absence of instructions not to 
excavate beneath or around boulder — No wilful 
disobedience — Liability of employer. 

Tn order to protect themselves under s. 3 (1), 
Proviso (b) the emplcyers would have to show that 
the order which was disobeyed was wilfully dis- 
obeyed and was given expressly for the purpose of 
securing the safety of the workmen i 

Wherean employar has ordereda workman to in- 
sert back lagging in the mine and while carrying 
out the order the workman excavates beneath a 
dangerous boulder in order to insert back the lagging 
and receives injuries, in the absence of instructions 9 
by the employer not to excavate under or around the 
boulder which was a dangerous act todo andin the 
absence of wilful disobedience on the part of the 
workman, the employer is liable to pay compensa- 
tion. Maune Ba Htun v. OOoNSOLIDATED TIN MINES oF 
BURMA [.TD, d Rang. 690 
s. 3 (Mi Proviso (b) (Il) — Conditions, to 
be fulfilled before Proviso (b) (ii) can operate 








` bility is not enorgh. 
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in favour of employer, stated~Held, that acci- 

dent arose out of and in course of employment aa 

workman, 

Before Proviso (b) (ii) of s. 3 (1), Workmen's Oom- 
pensation Act can operate in an employer's favour, 
each of seven distinct conditions must be satisfied. 
First, an order or rule’ must have been given or 
framed ; a mere warning or disclaimer of responsi- 
Secondly, its substantial 
purpose must have been that of securing the safety 
of workmen ag such. Thirdly, the order or rule 
must contain words which on the face of them fair- 
ly and clearly indicate that its purpose is that of 
securing the safety of workmen : otherwiseit is not 
“ expressly '' so given or ffamed. Fourthly, its terms 
must ‘have been brought to the notice of the indi- 
vidual workman who is injured Fifthly, it must 
have been . disobeyed. Sixthly, the disobedience 
must have been wilful neither, for example, merely 
negligent, nor due to a mistaken mode of doing a 
particular task, nor due to a wrong decision in an 
emergency, but deliberate. Seventhly, the accident 


must have been directly attributable to the disobe- `- 
dience, 


An engine driver at the cotton mill found that 
a new water pump for his engine was leaking, Ac- 
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cordingly, he went toa workshop. near the eygifie 
room to sharpen an iron peg on a grindstone, hops 
ing, by means ofthe sharpened peg, to nail down a 
piece of corrugated iron over the leak. The fevolv- 
ing belt of the grindstone ‘fell off and &aused him 
injury breaking his right arm: Are | 

Held, that the accident arose out of and in the 
course of the employment. Krarros Jama v. MATAR- 
DIN Rang. 780 5.B 


——— $8.10, 30—Employers re-employing work- 
man after accident whether aufficient cause for 
extending limitation—Question whether there is. 
sufficient cause for extension of limitation is asub- 
stantial question of law. $ 
Where after the accident the workman is re- 

employed by the same employers in the same work- 

shop at the same rate of wages, it is sufficient cause 
for not making an application under the Workmen's 

Compensation Act within the period of limitation. - 
The question whether thereis sufficient cause for 

extension of limitation toenable the application for 

compensation to be heard on the meritsisa sub-. 
stantial question of law: SAID AHMAD v, NORTE 

WESTERN RAILWAY, LARORE Lah, 629 





F 
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The Hon’ble Mr. Justice Ghulam Hassan 
[We offer our, hearty congratulations to his Lordship Mr. Justice Ghulam +¢ 
Hassan on his being elevated to the Bench of the Oudh Ohief Court. 
> Below we reproduce the speech delivered by his Lordship in reply to the 
A felicitations offered by Mr. Jackson President of Oudh Bar Association and 
Mr, H. S. Gupta Government Advocate, Lucknow.) 


. I speak in no conventional manner when I say that I am pro» 
foundly touched by the cordial welcome which the members of the Oudh 
Barto which I owed allegiance till yesterday have extended to me upon 
my appointment as an Additional Judge of the Oudh Chief Oourt. I 
should be less than human if I did not feel overwhelmed, as indeed T 
do, with gratitude forthe encomiums-far in excess of my deserts-bestowed 
upon mein the speeches made this morning on your behalf. That you 
should have been pleased at the news of my appointment is but natural 
. a8 I am one of you. 


You have rightly expressed. your great satisfaction that the Government 
has been pleased to accord a due and just recognition of your claims to 
representation on the Bench in selecting for appointment one from 
amongst your members. The Bar has therefore every reason to be 
grateful to His Excellency the Governor for the honour done to it and I 
join you whole heartedly in conveying your sense of gratification to 
which you have just given expression. 


Although the functions of the Bench and Bar lie in somewhat 
different channels, yet theideal of both is the same, viz, the administration 
of pure, unalloyed justice untrammelled by any considerations. There 
is no gain-saying the fact that the British Judicial system has established 
and held aloft for centuries the ideal of justice between man and man, 
rich or poor, high orlow. This lofty conception of justice is the corner 
stone upon which civilization rests andin whatever sphere of work our 
duties may be assigned, whether in the Bar or on the Bench it should 
be our earnest endeavour to maintain and uphold those ideals, I thiak 
it will be readily recognized that the prestige and dignity of the Court 
depend entirely upon the establishment and development of high 
traditions in the direction of impartial administration of justice and a 
strong and independent Bar has its own share to contribute towards 
that end. Speaking for myself [ can assure you with all the earnestness 
af my command that I shall spare no pains to uphold those traditions 
and if the warm welcome you have given me this morning is any guide, 
I cau look forward to the future with confidence and can count upon your 
ungrudging help and co-operation in the discharge of the duties of my 
office upon which I am about to enter. 


It is atrite saying thata Judge should not only do justice but he 
should go conduct himself as to create a feeling’ in the mind of the 
litigant that justice was done to him, viz, that he should inspire confidence 
in the public mind in regard to the impartially of his decisions, Need 
I give you an assurance that this ideal shali be kept in the forefront of 
my mind. ae 

I might address one word tothose of my friends at the Bar who are 
generally described as juniors, You must banish from your minds the 
thought if it exists anywhere, that juniors as a class are, ‘as it were, an 
inferior set of people. I have a soft corner for my junior friends as I 
have invariably received from them the greatest possible assistance in the 

~ ; 


( 2) 

preparation of a briefs. While I should like to see them shake off what 
I may -call juniority complex from which some may be found to suffer, Ie 
must enter an emphatic pleain favour of a more equitable distribution 
of work among them and a more generous treatment of them by the 
seniors. The juniors: must also understand that there is no such ting 
asa permanent or perpetual junior, A junior of to-day is a senior o 
tomorrow, i 


I may venture to express the hope that although our professional 
ties are severed for the time being, this will not involve the severance of 
the ties of friendship as I may not unjustifiably claim a large number of 
good friends amongst the Oudh Bar, 


And now gentlemen, I must thank you again, from the bottom of my 
heart, for your kind congratulations upon my appointment and good 


` wishes for the future. I have no doubt that I shall cherish the happy 


memories of this occasion for along time to come, 


Mr. Jackson’s speech 
Your Lorpszrp, 


On behalf of the Members of the Oudh Bar, I have the privilege of 
conveying to Your Lordship the universal satisfaction and pleasure of all 
of us over your appointment as a Judge of the Ohief Court of Oudh and 
to congratulate you on your elevation to the Bench, We feel that the 
Government could not have made a better selection and the fact that it has 
selected a Member of the Oudh Bar has given us all a sense of gratification 
by the recognition of the merits of the Oudh Bar as worthy to furnish 
Members for the highest Judicial posts in the Administration of Justice. 


Your Lordship after a short time at the Hardoi Bar migrated very 
quickly to the larger field of Lucknow in 1920 and very soon after your 
arrival here began appearing in important cases on the Civil Side in the 
Lucknow Ocurts, e. g., the Qizilbash, Partabgarh, Karkha and Baundi cases 
and very recently I had the pleasure of appearing with Your Lordship be- 
fore a Bench of tkis Hon’bie Court in a will case, 


You for sometime held the post of Reader in Muhammadan Law and 
Equity in the Lucknow University but your unceasing practice would not 
allow you to continue in these duties and so you resigned the post in 1934. 


You were a member of the lst and 2nd- Bar Council of Oudh and 
acted as its Honorary Treasurer. 


In 1937 Your Lordship was elected as M. L.A. as an independent 
Oandidate to the Provincial Legislative Assembly. 


You have been a Joint Editor of the flourishing Law Reports, The 
Oudh Weekly Notes, and Reporter for the Indian Oases from Oudh, 


Those of us who have had the pleasure of working with Your Lord- 
ship have always found you painstaking in getting up your cases and along 
with your industry there has been a very happy manner of co-operating with 
your colleagues. As an opponent too you have always shown a courteous 
and obliging attitude to those you opposed. 


We of the Oudh Bar always found you an agreable comrade anda 
reliable friend. These qualities will continue the happy relations which 
have always exised between us in the high sphere to which Your Lordship 
has been prometed and weall unite in wishing you further success, a 
distinguished career and a Jong and happy life, 


. Mr, H. S. Gupta Besociated fully with all that Mr. Jackson said. 
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DANGERS ON THE ROAD ° | 


An interesting case on the rights and 
‘duties of passengers and conductors in 
public vehicles was recently decided in 
the Court of Sessions (Degan v. Borough 
of Dundee, 18th June). Up tothe present 
we have only a good report in a lay con- 
temporary but may expect sometbing fuller 
when the law reporters north of Tweed 
come cn to it. The plaintiff was a ‘passenger 
‘in the defendants’ omnibus. He was thrown 
off his balance by a number of workmen 
who boarded it as he was making his way 
towards a seat. One of his hands was 
driven through a glass window and he 
sustained injuries for which he sued the 
borough as owners, of the vehicle. The 
allegatio of negligence were, first, a 
breach of statutory duty to provide pro» 
per accommodation for passengers at the 
place and time of the injury, and, secondly, 
failure to regulate the conduct of a crowd 
of passengers whose presence was due to 
the insufficient frequency of the onmibus 
Service, of which the defendants were well 
aware. On both pleas the court below held 
that they contained relevant averments and, 
in the phrase of the Scots Courts “allowed 
proof.” Thea defendants appealed with 
success, The learned judges decided 
that the Acts of Parliament imposed no 
such obligation as alleged by the plaintiff, 
and that tbe plea that the presencein an 
omnibus of 20 or 30 workmen placed on 
the defendants a duty for special measures 
of caution by police or a special staff was 
“fantastic.” In fact thé conductor had 
informed the advancing workmen that his 
vehicle would only hold five more of them, 
and if,in spite of this warning, a large 
number pushed their way into it and an 
accident followed, the injured plaintiff must 
seek his remedy from them. 

The case raised an interesting question 
as to the duty of a conductor (and his 
employers) to care for the passenger who 
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has reached a place of apparent safety in 
a public omnibus, A conductor, we think, 
cannot escape a charge of negligence if he 
starts his vehicle before the passenger has 
reached such a place, or when the passenger 
has left safety for the comparative danger 
of descent on to the highway. It is, of 
course, imprudent and negligent for a tram 
conductor or bus conductor to start his 
vehicle while a passenger is getting off ; and 
if a jury find on evidence that he did so 
the tramway company have a hopeless case 
on which to appeal. There was a sharp 
conflict of evidence between the conductor 
and the passenger on this point in Holland 
v. North Metropolttam Tramway Company 
(3 Times L. Rep. 245). The plaintiff swore 
that the conductor stopped the car for her 
to got out and then started it again while 
she wasin the act of doing so. The cone 
ductor swore that she had jumped off the 
car while it wasstillin motion. The plaint- 
iff was fortunately able to produce an inde- 
pendent onlooker who supported her and on 
this evidence got her verdict. There was 
no appeal; and indeed if the jury found 
the facts in the plaintiff's favour on a 
balance of good evidence the carriers would 
have adifficult hand to play in the Court 
of Appeal, 

Jerks or sudden movements back or for- 
ward of a carrying vehicle are a common 
cause of or incident in accidents ; and the 
question whether a tramway company, and 
soa bus company, is responsidle for jerks 
and their consequence was keenly debated 
long ago. An early case in Folkes v. North 
London Railway Company (8 Times L. 
Rep. 269) where the Queen's Bench refused 
to hold the defendant company liable to 
a passenger ‘who was thrown out of a” 
stopping train because 1 _stopped with a 
jerk, Still, hg was standing .by the open 
door of the train as it slowed down, and 
anybody who does this must, we suppose, 
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take some risk. Anyhow, Denman, J., sitting 
with a special jury, would not let the case goto 
them at all and nonsuited the plaintiff. This 
case was afterwards doubted though not re- 
versed; alittle later we have Baird v. South 
London Tramways Compaay (11 Times L. 


` Rep. 756). There Wills, J. and Grantham, J. 


refused to accept the finding of a jury that 
when a conductor calls out the name of a 
stopping place which a tramear is approaches 
ing, he thereby invites the passengers who 
want toalight todo so, In this case the 
conductor cried out “Vauxhall” (which 
was a usual stoppjog-place) three times. 
He did no more, The plaintiff tried to get 
out and then at the fatal moment the tram 
moved on. The divisional court set aside 


‘the finding of the jury, that there was invi- 


taticn, a8 supported by no evidence. Gran- 
tham, J. was careful to say that the Court 
were not drawing inferences of fact incon 
sistant with that finding. We refer to this 
case later, i 
Jeeves v. London General Omnibus Com- 
pany (17 Times L, Rep. 249) is a remarks 
able case. A plaintiff who had asked the 
defendents’ omnibus conductor to move on, 
obtained damages for a jerk at starting, 
and held that in the Court of Appeal. He 
was on an omnibus in London and was 
starting to go upstairs when the conductor 
asked him whether all was well, The plaint- 
iff said ‘Yes, go on” ; whereon the conduc- 
tor rang the bell, the vehicle started with 
a ‘jerk and swerve, and the plaintiff fell, 
sued, and, a8 we say, held his verdict. There 


-wasa conflict of evidence as to whether 


the plaintiff gave permission to start or not; 
but in the Court of Appeal the Lord Jus- 
tices decided that this did not matter as 
there „was evidence to show both that the 
plaintiff was not in a position to give his 
consent to a start, which the conductor 
ehould have seen, and thatif he did give 
it he assented to no abnormaland upset+ 
ting start such as tcok place. The Court 
of Appeal were in scme difficulty the charge 
of Grantham, J. below was not fully report- 
ed. Some things which counsel attributed 
to him the court did not approve; but these, 
they thought, were corrected by other direce 
tions. In Hall v.-London Tramways Come 
pany (12 Times L. Rep. 611) Lord Esher in 
the Court of Appeal utterly condemned 
Baird (sup.) as entirely wrong and said that 
he thought Folkes was nearly'as wrong, but 
that it was not necessary to overrule it. 
The ‘case before him in the Court of Appeal 
was that ofa lady who asked a conductor 
to stop a tram. He rang the usual bell and 
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then went upstairs to collect fares. As the — 
car did not stop atthe right place the pas-¢ 
sanger pulled the bell again and got cout | 
close to the descending step. The” tram 
slowed down and the passenger moved to 
get out when it started again. ene fell off 
and wasinjured. Thejury foun-he tram- 
way company liable because the conductor 
did not, after he rang the bell, wait downs 
stairs until the passenger was safely on. 
terra firma, This was upheld on the ap- - 
peal, when Lord Esher said that the dee 
fendants undertook to let passengers down 
“when they were asked to do so.” This is, 
of course, not the case to-day. Then the 
learned Master of the Rolls said that, as 
the conductor was upstairs and the tramcar | 
did not stop, the plaintiff was bound to act 
for herself—in ringing the bell. This is 
again a doubtful proposition ; but there 
can be no doubt, we think, that if, after a 
bell is rung, the driver slows down “almost 
toa standstill” he is bound to look round 
and see whether the bell-ringer is safe, It 
would no doubt be different if the slowing 
down were due tothe use of the modern 
balts imposed by Belisha crossings or police- 
men in charge of traffic, or even the sign 
“Halt, Major Road Ahead.” There is no 
reason fcr a driver to be bound to contem- 
plate that a passenger will get out on either 
of these cecasions—though, in fact, they 
often do so. We donot find any case ‘to 
support the view that a driver stopping, 
say, at a Belisha crossing id bound to look 
round and see ifany passengers have seized 
the cpportunity to start getting out. How- 
ever, the litigationary (or shall we say “litie 
gative”) potentialities of Belisha crossings 
must not be considered as exbausted be- 
cause they have lately been three or four 
times the indirect cause of hard-fought 
battles in the courts. As soon as more 
serious warfare is over we feel sure that the 
Belisha campaign will start again—probably 
with new strategy and tactics. 

A conductor, then, is bound to take some 
sort of care of passengers; but the exact 
limits of his duty cannot be laid down. It 
has long been decided that a railway com» 
pany are not under a duty to protect their 
passengers from assault or from robbery 
(Machen v. L.and Y. Railway (120 L. T, 
Rep. 356); Cobb v. G. W. Railway (1894 
A. C. 419)). Somewhere between that bor- 
der line and the place of the absolutely 
careless or reckless passenger there comes 
a vague line marking the limit of the cone 
ductor’s duty. It cannot be drawn upon any 
general and universal rule, but must be left 
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for ‘demarcation on successive states of fact 
eby discerning judges. They will say whe- 
ther a jury cap, cn the facts, find veglie 
* genc@: the jury wkether there was negli- 
gence, In the recent case, we think that the 
Court of Session may have had the last two 
cases eit, It is only a smali step from 
assaulting passengers to passengers who 
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“barge” into an omnibus and throw a pree 
existing passenger out of his balange. Fur- 
ther than this it would be unwiseto go. 
Our learned readers, if they are called upon 
to advice on the subject, will, we hope, find 
that the cases quoted to-day and the cases 
there cited, will equip them for a sound 
opinion.—L, T. 


THE PLEA OF AUTREFOIS ACQUIT. 


In a recent trial at the Central Oriminal 
Oourt R. v. Johnson, 29th May, 13th and 
16th June) a plea of autrefois convict was 
put forward and later withdrawn. The cir- 
cumstances were unusual. The learned 
magistrate before whom the accused had 
originally appeared had dismissed a sum- 
mons against her under the Larceny Act, 
1916, as he had some doubts as to her sanity. 
When a number of fresh summonses were 
served on herata later date, she said “I 
thought that the case was finished,” She 
was later committed for trial on these sum- 
monses. 

Subsequently she pleaded guilty and sen» 
tence was postponed. She was then certified 
as insane and sentence was ultimately res- 
pited sine die. 

The difficulty of the defence of autrefois 
acquit is herent in the nature of the de- 
fence itself. The substance of this is best 
putin the well-knowa statement in 2 Hawk, 
c. 35 : “It is an established rule of the come 
mon law that a man may not be put twice in 
peril for the same offence.” The question 
very often arises in these cases as to whether 
the defendant Was infact in peril. The 
irregularities that may occur in the course 
of a criminal trial are many, as a cursory 
perusal of any volume of the Criminal Ap- 
peal Reports will demonstrate. In one 
remarkable and, perhaps, characteristically 
Irish case (Great Southern and Western 
Railway Co. v. Gooding (1908), 2 Ir, Rep. 
429), the justices held that a charge of lare 
ceny “on the point of ownership” was not 
proved by the sworn evidence and “dise 
missed the case without prejudice and withe 
out costs.” A second summons was taken 
out a fortnight later for the same offence, 
and the defendant’s solicitor produced a 
certificate of dismissal of the former charge 
under the hands and seals of the justices 
who adjudicated on it. Thereupon they 
made an order as follows: “owing to pro- 
duction of certificate of dismissal without 
prejudice and without costs on previous 
hearing, justices held ihat present proceed- 


ings were estopped, and made no rule.” On 
a case stated, Palles, B., held that the 
magistrates were right on the second deter- 
mination, that there had been a proper 
hearing anda proper acquittal, and that 
the validity of the acquittal was not affected 
by the surplus words “without prejudice.” 
He added: “It is dangerous to infringe on 
ons of the great principles of liberty, as is 
that bere, Nothing would induce me to do 
so except the compelling force of a statute.” 

A rather different type of irregularity in a 
judgment operated unfavourably to the accus 
sed in Foster v. Hull, 33 J. P. 629, where a 
offence under statute 20 and 21 Vict., c, 43, 
was proved before justices by a person who 
admitted, on cross-examination, that he was 
not a “constable or other peace officer" with- 
in 23 and 24 Vict., c. 27, and that he had 
laid the information although that statute 
required it to be laid by a constable or 
other peace officer. The defendant's attore 
ney then applied successfully to have the in- 
formation dismissed on that ground. No 
certificate of dismissal was given. Afters 
wards a constable laid an information 
against the defendant for the same offence 
and after a proper hearing the defendant 
was convicted. On a case stated, ib was 
argued that the first case was heard ou the 
Merits as witnesses were called, but Cock- 
burn, ©. J. said : “As the Legislature has 
chosen to say that the information must be 
laid by a peace officer, the justices could not 
hear the casa, having no jurisdiction to ene 
tertain it.” 

A similar set of circumstances occurred 
in R, v; Marsham [1912] 2 K. B. 362, where 
a defendant was first convicted of assaulting 
a policeman on the unswora evidence of a 
constable. The magistrate’s attention was 
drawn to this irregularity, and later on the 
same day he reheard the case andthe cone 
stable was préperly sworn before giving hia * 
evidence. The court discharged a rule to 
quash the secand conviction. It was said that 
the plea of aufrefois convict, to which the 
same principles apply as.to autrefois acquit, 
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would have entitled the accused to an ace 
quittal pn the second tral. Avory, J., 
quoted with approval two passages from 
“Ohitty on Criminal Law,” 2nd ed., vol. 1, 
pp. 455 and 459. The first was that “the 
point in discussion always is whether, 
in fact, the defendant could kave taken a 
fatal exception to the former indicts 
ment; for if he could, no acquittal will 
avail him.” The second stated that “if a 
judgment in favour of a prisoner be revere 
sed, he may be arraigned and tried de 
nove.” This case was followed in Davis v, 
orton [1913] 2 K. B. 479, in which during 
he examination of the third of the witnesses 
for tbe prosecution it was discovered that 
the appellant had not been informed of his 
right to be tried by a jury, The summons 
was fhereupon withdrawn with the consent 
of the justices, The court held that this 
did not amount to an acquittal or dismissal. 
Useful judgments on the subject occur in 
R. v. Simpson [1914] 1 K- B. 66, in which it 
was held that the plea of the autrefois 
acquit was good even though on the first 
hearing one of the justices was disqualified 
by statute from hearing the case without 
the consent of the parties, and the prosecue 
tor did not know of his disqualification, or 
consent to his acting as a member of the 
court. The ground for the decision was 
that the court's order was voidable and not 
void, and therefore the accused was in 
jeopardy at the first hearing. Ridley, J., 
quoted with approval from the judgment of 
. Lord O'Brien, O, J., in Reg. v. Justices of 
Antrim (1895). 2 I. R,, at p. 636: “If the 
case were one where the tribunal was ex 
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facie wholly unauthorised, and the accusa» 
tion and the accused plainly coram none 
judice, the matter would be entirely difer- 
ent. In sucha case the pretended #djudi- 
cation of the usurping tribunal. would 
appear to be a mere nullity: not merely 
voidable, but void.’ Bailhac J., also 
adcpted this passage, See also R. v. Kit- 
ching, 21 Or. App. Rep. 144. 

A more recent authority is consistent with, 
this view of the law (R. v. Manchester Jus- 
tices [1937] 2 K. B. 97). On 20th January, 
1937, two summonses for motor car offences 
were heard in the absence of the accused 
and fines were imposed. No entry was made 
in the register of convictions, and on the 
justices being informed that on three pree 
vious occasions fines had been imposed on 
the accused and there had been delay in 
paying, they issued a warrant for his arrest 
he was tried again for the same offences as 
on 20th January, but before a differently 
constituted bench, and fined more heavily. It 
was held that the irregularity of non-entry 


.on the register did not invalidate the cone 


viction of 20th January, and that at the 
later hearing the accused was entitled to 
plead autrefois convict. 

To sum up, an irregularity inthe previous 
trial must be such as absolutely to avoid 
the proceedings in order to debar an accused 
person from raising the plea of autrefois 
acquit or autrefois convict. If there is any- 
thing short of complete avoidance of the 
previous proceedings, the accused has been 
in jeopardy, and will therefore be entitled 
to make the plea.—S, J. 





Extracts from Contemporaries. 


A wife's Cruelty 

The case of Horton v. Horton (1940) The 
Times 20th June, is instructive upon what 
course of conduct may constitute cruelty in 
a wife to a husband. 

The wife, out of jealous’ spite, damaged 
her husband's masonic ‘clothing, his hate, 
a presentation gold cigarette case, and a 
presentation silver salver. Her malice even 
extended to ecratching, probably with a 
diamond, the lens-of bis spectacles. The 
judge fairly characterized this course of 
conduct as malevolent. Over and above all 
this, she nagged and assaulted him, und 

“ his health broke down. hi 

“Did those facts establish the charge of 
cruelty? Mere conduct which,caused injury 
to health was not enough, A man took 
the woman for his wife for better, for 


worse, If he married a wife whose charac» 
ter developed in sucha way as to make it 
impossible for him to live with her he could 
not establish cruetly merely because he found 
life with her impossible. He must prove 
that she had committed wilful and unjusti> 
fiable acts inflicting pain and misery and 
causing him injury to health”. 

His Lordship added: ‘Mr. Horton's 
health was not injured merely by the 
development and manifestation of the wife's 
character acting so to speak in its own 
sphere. It was injured by her wilful and 
unjustifiable conduct to him, which was an 
intrusion on and did violence to his own 
mode of living. That course of conduct in- 
jured his health ;and amounted to legal 
cruelty”. 

A decree nisi of divorce was granted.-J,P. 
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BIAS OF TRIBUNAL 


Tt is fortunately a rare occurrence in 
this country for a litigant or prisoner to 
feel impelled to call into question the im- 
partiality of the tribunal by which his 
case is heard. An allegation of this nature 
was, however, made the subject of a motion 
to the Divisional Court on July 16 when 
it Was sought on behalf of two women to 
obtain an order of prohibition against the 
North London Police Court magistrate, Mr, 
Basil Watson, prohibiting him from trying 
a charge against these women of contra- 
vening sec. 5 of the Public Order Act, 1936, 

This case did not raise any new princi- 
ple of law, but it would appear from the 
arguments adduced in support of the 
motion that there may be some misappre- 
hension as to the circumstances in which 
the High Oourt will intervene upon an 
allegation of bias in an inferior court. The 
general principle was laid down by Gave, 
J.,in 1881 in Reg, v. Mayor and Justices of 
Deal (1881, 45 L, T. 439), In that case it 
was sought to‘prohibit the Mayor of Deal 
from trying a case of cruelty to a horse 
on the ground that he was biased in such 
cases, the evidence of alleged bias being 
that he was a subscriber to the R, S, P. O. 
A. Delivering the judgment of the Divi- 
sional Court, Oave, J., said: i 


“Any pecuniary interest however slight 
or remote, is sufficient to disqualify .... 
As to the bias in the justices’ minds, it 
‘must be a real bias in favour of one of the 
parties to the litigation.” 


In other words, it is not sufficient to show 
that the tribunal may have a bias against 
the particular type of crime, but je pree 
judiced against the particular person charge 
ed. This is well exemplified by a subse 
quent case in which readers may well think 


that there may have been some doubt whe- 


ther or not the prejudice against the class 
of offence may not have influenced the 
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decision, although clearly a dislike of a 
particular crime does not logically lead to 
the conclusion that the alleged offender 
has been guilty ofit. In this case (Reg. v, 
Worthing Justices: ex parte Wilder, 1902, 
73 J. P. 761) certiorari was sought on be- 
half of a motorist to quash a conviction for 
exceeding a speed limit. The evidence of 
alleged bias, which does not appear to 
have been contradicted, was that the chair- 
man had said that it would be a good thing 
if the motor industry (then, of course, in 
its infancy) were destroyed. Wills, J., 
delivering the judgment of himself and 
Channel], J., is reported as having said: 


“A magistrate is at liberty to entertain 
strong views on a subject, though it were 
better if he kept his viewa to himself... 
It has been pointed out to me by Ohannell, 
J., that for centuries past it had been allege 
ed that magistrates were very much pre-e 
judiced against poachers, but no one had 
ever heard of an application similar to the 
present one being made upon a conviction 
for poaching.” 


In the present case the applicants had 
been charged that in distributing a certain 
leaflet they had thereby besn guilty of 
“insulting behaviour whereby a breach of 
the peate was likely to be occasioned” cone 
trary to sec. 8 of the Public Order Act, 
1906. The learned magistrate upon the 
facts being opened to him was alleged to 
have remarked: ‘This is the same as a 
leaflet which appeared in a similar cage bee 
fore me a short time ago when I sent the 
man to prison for five weeks” (Timea, 
July 17). Itis obvious thatin a charge of. 
this kind the guilt or innocence of the 
accused would very ‘largely depend upop 
the contents of the document distributed, 
although, of course, there might be oircum- 
stances in the manner and time and place 
of its distribution by which it còuld pro» 
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perly be distinguished. It is indeed difficult tion, in any event he would prefer not te 
to see how this statement was evidence deal further with the case, Kn 


of bias any more than if a judge upona . 


presecution for libel were to comment that 
he had already ruled in another case that 
the document in question was capable of a 
defamatory meaning. It was, however, fur- 
ther alleged that the learned magistrate 
when remanding the applicants in custody 
had said that he disliked “people of that 
sort.” This evidence was denied by the 
magistrate, who further stated that as the 
applicants had called his conduct into ques- 
` e 


The Divisional Court (Hunphreys, Hilbery 
and Croom Johnson, JJ.) dismissed the 
mcticn. Humphreys, J. deliverfnog the 
leading judgment. pointed ouNdbat there 
was no evidence of “bias” against the appli- 
cante. He-then repeated the words of 
Wills, J., that a magistrate was entitled to 
hold “strong views,” though it was better 
that ke should not express them. The appli- 
cants were ordered to pay the costs of the 
motion.—L, J. 


APPLICATION OF THE RULE IN 
RUSSELL v. RUSSELL, 


The rule of law that neither a husband 
nor a wife is permitted to give evidence 
of nonsintercourse after marriage to bastar- 
dise a child born in wedlock was affirmed, 
with all the authority of our highest appele 
late tribunal, in Russell v. Russell [1924] 
A. ©. 687. The rule was said in Goodright 
v. Moss (1777) 2 Cowp. 591 to be “founded 


on decency, morality and policy,” but the . 


philosopher may ask himself whether- it 
is not rather alate survival of the curious 
tendency of our older law (in common 
with other systems) to shut cut from giving 
testimony the very people who know most 
about the facts, It was only at the end 
of last century that the exclusion from the 
witness box of the person accused of crime 
was done away. Policy varies from age to 
age and what is conceived as decency and 
, morality is nearly as mutable. 

Since the emphatic re-affirmation of the 
tule by the House of Lords in 1924 as “a 
general rule to be applied, in the full genes 
rality of its scope, to all cases which it is 
wide enough to cover” (Lord Birkenhead), 
its application has been considered in a 

` number of cases both on the law of hus- 
band and wife and other branches of law 
including, recently, the criminal law. We 
propose once more very briefly to notice 
such of the cases are most pertinent to the 
work of courts of summary jurisdiction. 
| Let us first clear the ground by remind- 
ing ourreaders that the decision has no 
application to cases’ where the presumption 


“ of legitimacy is reversed, as by the existence 


at the material date of a decree of judicial 
«Separation or an order having the effect of 


. Such adecree. We discussed this aspect 


of the matter 


i quite recently and will not re» 
turn toit. i 


Having regard to the basis of the rule, 


it will clearly apply to the evidence} of a 
* .@ 4 





widow or widower as to the status of a child 
which could have been begotten during the 
subsistence of the marriage. Note that in 
the somewhat analogous case of communica” 
tions during marriage being privileged, the 
death of one of the parties to the marriage 
leaves the privilege unaffected, Shenton v. 


‘Tyler [193%] 4 All E. R. 501. 


It is, of course, quite logical that the rule 
in Russell v. Russell should not shut out 
evidence as tothe illegitimacy of a stille 
birth (Holland v, Holland [1925] P.101),-or 
where there has been a miscarriage (Fos 
dike v. Fosdike (1925) 132 L. T., 672), for it 
is status which is in point add only. a 
person who has lived independently of his 
or her mother can have a status at all. 

The iesue of legitimacy can arise in liti- 
gation where the legitimacy of a child be- 
gotten before marriage is in point, upon 
evidence as tothe paternity of such a child. 

The extent of the application of the rule 
to criminal trials was examined in R. v, 
Carmichael [1940] 2 All, E, R, 165, where a 
prisoner accused of incest was gravely pre» 
judiced in his defence by a refusal to allow 
him to give evidence of the grounds of his 
belief that the woman in the case was not 
his daughter. We discussed this cage in our 
article on criminal appeals, at p, 188 ante, 

The moral to be derived from the examie 
nation of the cases subsequent to Russell v. 
Russell itself is that, while the rule there 
laid down must be observed ‘‘in all its 
generality,” it must not be extended to 
others which it is not?’ wide enough to 
cover,” and that however rigid a rule of evi- 
dence may be, it is very carefully to be 


_ examined in cases where its suggested appli» 


cation would work injustice. Rules of evi- 
dence are, after all, only adjective law, and 


„are not so sacrosant that they may not even 


be looked at critically.—J. P. 
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Breach of Contract. f 

“ Tag main question in Triefus and others 
v. Wifiston and others, which recently came 
before MA Justice Hamphreys, was whether 
communications which had passed between 
the parties constituted a valid contract. 
The plaintiffs carried on business in London 
as importers of rough diamonds. In 19338 a 
large rough diamond known as the Getulio 
Vargas was found in the interior of Brazil, 
and the plaintiffs claimed that it was orally 
agreed between them and diamond brokers 
in London, as agents for Mr. Winston, that 
the plaintiffs should enter into a partnership, 
or joint adventure, with4a' view to the 
purchase of the diamond for their joint 
account and for itssale at a profit. They 
alleged that some months after this 
agreement Mr. Winston secretly bought 
the diamond for some £50,000, and that 
he had threatened to sell it in his own 
name or that of an American company which 
he controlled. Mr. Winston denied the 
agreement or that the diamond brokers had 
any authority to make such agreement on 
his behalf. It was stated during the hear- 
ing of the case that the stone was the fourth 
largest diamond in the world and was 
valued by its finder at £120,000. 


The Question of Law. 
In the course of his judgement his Lord- 
ship said that in his opinion there was only 


one inference to be drawn from the corres 


pondence and cablegrams passing between 
the parties—namely, that the parties were 
firmly of opinion that they had made a conte 
ract which was enforceable at law by either 
of them. If the plaintiffs were right in say- 
ing that there had been a contract that the 
diamond should be bought for their joint 
account there was no doubt about the 
breach of that agreement. Was the agree- 
ment hopelessly vague aud unenforceable 
because merely an agreement that the 
parties would later enter into a legal cone 
tract of partnership! Where parties 
agreed to make a contract in future the 
courts would enforce the agreement only 
if it contained the material terms which 
were to be in the contract itself when made. 
But the present case, the learned judge in- 
timated, was not of that kind. The agree- 
ment had been one whereby the parties 
agreed that they would then and there do 
something to their mutual benefit. That 
many matters might have to be settled bete 
ween the parties in carrying out the agree» 
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ment later wasimmaterial. The one ques- 
tion which was not in the minds of the 
parties likely to arise was whether the origi- 
nal agreement was a legal and enforceable 
one, It could not be doubted in the circume 
stances of the case that if Mr. Winston sold 
the diamond ata profit he had that profit as 
to half in trust for the plaintiffs, for there was 
a porfectly legal and completed agreement 
between the parties that the diamond should 
be bought and sold for their joint benefit. . 


Other Issues. 

Tas plaintiffs claimed damages for breach 
of contract and warranty against the dia- 
mond brokers, These allegations were suce 
cessfully contested. and at the conclusion of 
the evidence the learned judge held that 
there was no case against them and dismis« 
sed them from the action. The plaintiffs 
further claimed damages for alleged libel 
contained in a letter written by Mr. Winston 


.to the principal director of the diamond 


brokers in which he accused the plaintiffs of 
having made false representations, This 
claim succeeded on the ground that there 
was evidence of malice to defeat the defence 
of privilege. The letter, his Lordship ob- 
served, had been written, not for the pur- 
pose of explaining Mr, Winston's reason for 
breaking the contract, but for the purpose 


-of putting on paper something which was an 


attack on the plaintiffs, as an excuse for 
breaking off the contract with the plain- 
tiffs and explaining why he had bought 
the diamond, His Lordship awarded £500 
damages for the libel; and in respect 
of the breach of contract, gave judg- 
ment for damages to be assessed by him 
or an Official Receiver, A stay of execu- 
tion was granted on condition that Mr. 
Winston brought into court £500 in ress 
pect of the libel and:£5,000 on account 
or the damages to be assessed. The learned 
judge reserved for argument later the ques- 
tion whether the plaintiffs were entitled to 
an injunction restraining Mr. Winston from 
parting with the diamond, which was stated 
to be in New York, until its production to 
the plaintiffs for their inspection —L, T. 


Solicitors’ Negligence 

The case of Hesketh v. Nicholson (19407 
The Time 20th June, is of interest and 
importance to the profession. : 

A man was faijured by a motor lorry belong- 
ing to a local authority. The local authority 
had very properly protected the ratepayers 
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against such risks by insurance. They 
were also protected by the special limit of 
time for acijon against them by the Public 
Authorities’ Protection Act, 1893. There 
were negotialions and an inadequate offer. 
While the negotiations were going on, the 
insurance company took the point upon the 
special limit, and madeno payment. This, 
the judge pointed out, involved years of 
suffering to the plaintiff, 

The solicitor who acted for the man has 
been sued for negligence, and judgment 
was given against him for £280 15s. 5d. 
and, costs, because®he did not warn his 
client of the snag in the law. 

The judge “thought that the course which 
the matter had taken was to be greatly re- 
gretted and he feared thatthe plaintiff, as 
long as he lived, would feel in one sense 
that he had been left down by the law, 
and that the defendant, for the rest of his 
life, would feel that he had been wrongly 
treated by those with whom he had nego- 
tiated”. 

Happily, the judgment has had a sequel. 
The insurance company have announced 
their intention to pay the sums awarded 
by the judgment and relieve the solicitor of 
this burden. 

-It is a very proper course that has been 
taken, but the matter ought not to reat 
there. Not many insurers will be so mage 
nanimous perhaps. The Public Authorities’ 
Protection Act was certainly not intended 
for the financial advantage of insurers, and 
it is to be hoped that even in ths midst of 
war some ardent Jaw reformer will makea 
note of the need of amending the law, and 
“will live to bring it out at an opportune 
moment, when peace makes law reform 
again practical politics —J. P. 


Causing Despondency. 

“I say to myself; this is where I keep 
calm and steady. I do-not crack silly 
jokes”. This we are advised to do when we 
hear explosions, a bit of Counsel that is 
warranted to produce explosions of mirih 
in e-racé which is accustomed to take danger 
and trouble with a cheerful heart and a 
quip, Did not our soldeirs, in 1914, charge 
the enemy with the laughing cry. “This 


. 
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way tothe early doors’? And was it not 
the inimitable Bairnsfather who depicted 
Old Bill, not as engaged in efforts toekeep 
calm, but as counselling his mate to find 
a better ‘ole if hecould? ~ . 

Any way, His Majesty's Judge m pre» 
pared to run the risk of making a joke, even 
on such a sacred subject ag the income tax. 

In a case before the Gourt of Appeal, 
Counsel referred to the rate of incomestax 
as “a fluctuating one.” 

Lord Justice Scott: “Would you lıke the 
Court to suspend judgment until toe 
morrow ?” (It was the day before the 
budget spesch). 

Lord Justice Luxmoore: “Or perbaps we 
had better wait until it is stabilised at 
twenty shillings in the pound,’ 

This was, of course; a joke, and as such 
aroused laughter in Court. But the solemn 
fellow who apostrophises himself in air raids 
would have run off to the silent column, had 
this not, in the happy phrase of the Prime 
Minister (who, fortunately, has a sense of 
humour) passed into innocuous desuetude. 

The proper antidote to despondeney is 
cheerfulness, with an occasional dash of 
hilarity.—J. P. 


The Cat That Switched, 

The most marvellous excuses afe put up 
for breaches of the law. A lady “appearing 
for her husband ” (a legal impossibility) in 
answer to a summons for a contravention of 
the Lighting Restrictions Order, blamed the 
cat for switching on the electric light. “He 
is quite a knowing animal and will do 
practically anything.” Practically anything 
does not apparently include perusal of the 
relevant Order or, no doubt, pussy, would 
have switched off when he had sufficiently 
dazzled the mouse he was after. 

The evening paper which gave us this 
gem says the Magistrate “ordered the de- 
fendant to pay one shilling a week for the 
next two months, and said he would then 
review the position.” There must be some 
misunderstanding here, There is no power 
to inflict a fine of indeterminate amount, 
though it might be a useful development 
of the law to permit the kind of proceeding 
attributed to the bench in this case,—J. P, 
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; “ON BEARD” 
[By Phani Bhusan Sinha, B. L, Pleader, Gaya.) 


Any well-read student of ancient litera- 
ture has often met in the works of ancient 
authors reference and allusion, history and 
poetry, romance and philosophy,humoursjand 
satires in relation to the beard. Homer and 
Virgil, Pliny and Plutarch, Strabo and Di- 
dorous—Persius and Herodotus all furnish 
us a large granary of materials on beards. 

The ancient scriptures also are full of 
examples of how the beard and its treat- 
ment interpreted the feelings in joy and 
sorrow, in poverty and prosperity, in victory 
and defeat, in thanks giving and prayer. 

Modern continental magazines and news- 
papers entertain us ‘with humourous write 
ings touching on “beard” as well. The 
swiss humourous . weekly Nebelspalter 
writes : 

“The grat English patriot and friend of the 
Bolsheviks Bernardshaw has sacrificed his famous 
beard for the fatherland.” 

The London Time writes: 

“Many men will have to cut off their beards to put 
their gas-masks on." 

I do not know whether any one has writ- 
ten any treatise-on the law relating to the 
beard—such a treatise is certainly welcome 
to the Bench and the Bar who must have 
followed the two interesting cases—one 
that arose in the High Court of Calcutta and 
the other that arose in the High Court of 
Bombay. 

The first case* which arose in the year 1936 
was that a Division Bench of the Calcutta 
High Oourt refused to hear a well-known 
Advocate on the ground that his beards were 
not properly shaven. The. second case 
which arose very recently inthe High Oourt 
of Bombay was that a man at Bombay was 
refused recognition by his wife as her hus- 
band—due to the’ decision of the religious 
head of his community as. he shaved his 
beard which according to his personal law 
is the necessary attribute of his marriage 
state. In other words—he having unbearded 


“See Oalcutta Weekly Notes, Vol. 40, Note-portion 
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his beard has become @ivilly dead, and has 
ceased to be her husband and consequently 
his wife has no husband in existence in the 
eye of law. The man has filed the suit for 
declaration with consequential relief against 
his wife claiming a declaration that heis a 
husband and she is a wife and damages for 
disrespect shown to his smooth face, 

These two cases emphasise the importance 
of the beard as a legal phenomenon and 
have induced me to write a comprehensive 
treatise on the law of Beard. 

Let us now examine the ancient system of 
law which furaishes us some rules relating to 
the beard, These systems of law lay down 
rules which are admixture of morality, reli- 
gion and law and therefore they do not 
observe the distinction between positive law 
and ethical law as drawn by the modern 
jurists. The rules relating tothe beard as 
laid down in the ancient system of law are 
purely ethical based on religious belief, and 
custom and traditions. Hence they do not 
satisfy the requirements of positive law or 
municipal law of modern jurisprudence. 
But the modern jurists like Austin and 
Holland will certainly classify them as a 
kind of species of “Jaw of fashion” or “law 
of morality.” Hence I make an apology to 
my readers that I am unable to supply them 
full-ledged positive law on beards all 
through from ancient system of law. 

I shall first deal with the law of the anci- 
ent Jews relating tothe beard. The anci- 
ent Jews accepted the tradition that Adam, 
the primal man, was created with beard 
and which is recorded on ancient monu- 
ments, specially on an antique sacrophagus, 
thə ornament of the vatican. Tnis tradition 
is the main source out of which different 
rules regarding beard originated. Under 
these rules beards are regarded as impor. 
tant phenomena regulating the life of a a ew 
in relation to his civil conduct. 

(1) To rudety touch one’s beard is to 
cruelly assail his dignity. 
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(2). Te put hands on beards and swear 
by it is to bind the swearer by the solemn 
oath which if violated makes him infamous 
among his fellow men. These sre the legal 
rules laid down in the Ocde of ancient 
Jews. i < 

Let us now turn to ancient Egypt, the 
seat of ancient learning and culture, The 
Egyptians defeated the bearded Jews who 
carried their beards in Egypt, the land of 
their bondage—where their beards were 
highly appreciated. The Egyptians gloried 
in wearing false beards on high festivals as 
assertion of their dig@ity in the scheme of 
creation and “they also represented their 
male-deities with beards tiptilted at the 
end.” It is-true that the ancient Egyptians 
like Jews had no customary law sanctioning 
the compulsory wearing of beards but at the 
same time they did not make any law bans 
ning the beards which they themselves 
wore from time to time as glorious append- 
age. Ancient Hindu Law throws a good deal 
of light on the subject. Manu—the great laws 
giver of ancient Hindus clearly fore-saw 
the modern doctrine that the beard is not 


an assential thing forthe worldly people, 


Hence he láid down in his smriti (institutes,) 
that the hermits must wear unclipped 
beards and the ascetics must wear clipped 
beards but as regards wordly people he does 
not promalgate any such rule. 

Manu says :— 

Ascetic’s hair, nails, beard, being clipped 
let him continually wander about control- 
ling himself, not hurting any creature. 

f Verse 52 Ohapter VI. 


Max Muller's Edition of Manu 
Page 208. 


_ Let the hermit always wear his hairs in 
braids, the hair on his body, bis beards and 


his nails being unclipped. 
Verse 6 Chapter VI 
Max Muller’s Edition of Manu 
Page 199, 


From these verses it is. quite clear that 
Manu holds that the beard is useful] to the 
hermits and ascetics and they should cherish 
different type of beards as aforesaid accord- 
ingeto their different relative position re- 
garding worldly mafters. The former is ab- 
solutely free from worldly enjoyment hence 


(To be continued) 
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he should keep unclipped beard, The latter 
is not so free hence he should keep clipped 
beard. The wordiy people who are ,cofn- 
pletely engrossed in secular matters are absd= 
lutely free tohave the beards or ta keep 
them, Manu does not make any rularegarding 
them, It is very interesting to NOt that 
there were numerous barbersin the time 
of Manu whose prcfession was to cut hairs 
and shave beards and they were regarded 
as respectable Sudra under Manu's law.— ` 
Verse 253, Ohapter IV, 


Sea Max Muller's Edition of Manu 
- Page 168. 


It will not be out of place to mention here: 


that according to Manu, ascetics are not 
like hermits, absolutely free from worldly 
pursuits, 

See Manu, Verse 50, Chapter VI, - 


Dr. Muller* commenting on this verse 
says :— 

“This verse is historically important as it shows 
that in ancient and modern times ascetics followed: 
worldly pursuits,” í 


But in my opinion Dr. Muller’s view is not l 


correct, Ascetics are not absolutely worldly 
people. They stand midway between world- 
ly people and hermits and hence Manu 
ordered them to wear clipped beards as a 
badge of distinction, 
Now I shall deal with the ancient Muham-~ 
madan Law whichis the greatest ereépector 
of beards. Tae tradition that the Prophet: 
never let razor reap a harvest.on his chini 
was accepted for a law by the followers 
of Islam and they strictly followed-it out, 


but it was Selim the fret. Sultan, (1512-20), 


who gave a Viclent shock to the whole Islam 
by shaving his beard but thé law remained’ 
as it was and the beard was regarded still 
as a part of the Muhammadan religion and 
the law enjoined that it- should be uni- 
versally worn. In modern times the tide 
has set in against beards in many Mohame 
madan countries. Modern Muhammadans 
specially those who have come in contact 
with the Modern Europe have shaven off 
their beards and consequently the ancient 
law of Islam enforcing the universal wear- 
ing of beards is no more honoured in 
breach than in its observance. f 


*See Max Muller's Edition of Manu—Page 208, 








POWER TO DETAIN SUSPECTED PERSONS - 


New more than ever any elucidation of the 
law relating to the liberty--of the subject 
is of vital importance. In its broader 
aspect, the recent decision of the Court of 


a veil’ 


Appeal in Gorman v. Barnard and Another ` 


(1940), 56 T. L. R. 929, raises. this isaue,. 
although the narrow question which it, 
actually decided was the meaning of the 


|| . 
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word ‘“‘ffender™ ins, 186 ofthe Customs 

*Consolidation Act, 1876. 

. _ Phe short facts were that the plaintiff, a 
sitin’s steward on a ship bound from Burma 
to Liverpool, bought’ a box of cigars in 
Rangoon. gAt 6 a.m, cn 4th July, 1930, 
the defétffants, who were preventive Cus- 
toms officers, came on board the ship and 
presevted the usual Customs List No, 142 
e which was signed by the plaintiff and R, 
an apprentice. 
declared the cigars, either in this form or 
by word of mouth: The plaintiff kept the 
cigars lying on a spare bunk in the cabin 
where he slept till between 10 a.m. and 
11 a.m. on 4th July. Later they were 
found by the defendants under the mattress 
in a bank in an occupied state room on 
the ship. R told one of the defendants 
that he had agreed to buy the cigars from 
the plaintiff for bs, and that at about 10,30 
a m. on 4th July he received them from the 
plaintiff and hid them under- the mattress, 
where they were found, 

“On 5th July the defendants detained the 
plaintiff and took him to the police court, 
where he was charged with knowingly 
harbouring uncustomed goods, consisting 
ofa box of cigars, with intent to defraud 
His Majesty cf the duties thereon, contrary 
to 8.186 of the Customs Consolidation Act, 
1876. Hewas released on bail onthe same 
day alter having been detained in custody 
for scme hours. The charge was dismissed 
by astipendiary magistrate two days later, 
and on 15th December, 1938, the plaintiff 
commenced the present action, claiming 
damages for malicious prcsecution and false 
imprisonment. * The defence was that the 
defendants had reascnable and probable 
grounds for ‘belief in the plaintiff's guilt, 

- The trial judge had regard to the demea- 
nour of the witness as well as generally to 
the facts of the case and found that the 
defendants had. reasonabls and probable 
ground for disbelieving the plaintiff. He 
therefore gave judgment for the defendants. 
The Court cf Appeal accepted his finding 
of fact, but allowed the appeal of the piaint- 
iff (MacKinnon, L. J, dissenting) on a point 
of law. 

‘The point turned on the meaning of the 
word “offender” in s. 186 of the Customs 
Consolidation Act, 1876. The section, inter 
alia, made it an offence kuowingly to hêr- 
bour or conceal uncustomed goods, and con- 
Gludes: “and the offender may either be 
detained or proceeded against by sum- 
mons.” If “offender meant, ag was con- 
tended for the Crown, “a person suspected 


Neither the plaintiff nor R.- 
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of offending” the defendants had every right 
te detain the plaintiff, and he had no'cause of 
action. If not, then the plaintiff succeeded. 

Had it not been for other arguments on 
behalf of the Crown with which it was necese 
sary to deal, Scott, L.J., intimated that he 
would have been content to limit his judg- 
ment to the simple ground that the word 
“offender” must be construed on a compas 
rable footing with the word “offence” in the 
previous sentence, where it was provided 
that “for each such offence” the person in 
question skould forfeit either treble the 
value of the goods, including duty, or £ 100; 
at the election of the Commissioners of Cug- 
toms. “Offence” must mean “offence actus 
ally committed” and “offender” must mean 
person who actually committed an offence. 

On an examination of other sections of 
the 1876 Act (ss. 199, 159 to 217, 202, 203, 
205 and 267), tbe learned Lord Justice 
stated that his view was confirmed as to 
the meaning of the word “offender,” and 
that this was not negatived by the argus 
ment that the noun “offender” when follow- 
ed by the words “may...be...proceeded 
against by summons” must be construed 
as meaning the person to be charged with 
the offence in the summons, 

If there was still any doubt, his lordship 
said, the long list of statutes authorising 
arrest cited in “Halsbury’s Laws of Enge 
land” (2nd, ed), vol. IX pp. 89 ta 91, de- 
served attention. There were two main 
categories: (1) those which conferred a 
power of arrest where the offence was in 
fact committed, the offence generally being 
one which is actually witnessed by the per- 
son authorised to arrest, or is otherwise 
patent ; (2) those where the power is ex: 
pressly given on reasonable suspicion, e. gu 
Larceny Act, 1861, s. 116; Army Act, s. 154. 
There was a third type, where the court 
implied the power of arrest in cases of 
suspicion from the nature and object of 
the statute, namely, that it contemplated 
immediate need’ of an arrest to prevent 
injury tothe public. His lordship discuss- 
ed number of cases on this point—Trebeck 
v. Croudace [191o] 1 K.B. 158; Isaacs v. 
Keech [1825] 2 K.B. 354; and Ledwith v. 
Roberts [1937] L K.B. 232 — and held that 
the principle had no application whatever 
tothe enforcement on behalf of the Comes 
missioners of Customs of a customs fine. ` 

As has been indicated, MacKinnon, L J. 
took a contrary view as tothe meaning of 
the word, particularly having regard to 
89.197, 221 and 229 and s. 10 of Il 12 
Vict., c, 42. He also pointed out that the 
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word “culprit,” which is at least as sugges- 
tive of guilt as the word “offender”, was for 
centuries used by the clerk of assize in 
addressing a person charged with an offence 
before his trial. ` 
The principle in Bowditch v. Balchin, 5 
Ex. 378, at p. 381, was approved by Olauson, 
L.J. There the plain words of a statute 
(s.18 of 2&3 Vict. c, 94) empowered an 
officer of the City of London police to take 
into custcdy without warrant all loose, idle 
and disorderly persons whom he should 
find disturbing the public peace or whom 
he should have gcad cause to suspect of 
having committed or intending to commit 
any felony, misdemeanour or breachof the 
peace. To an action for damages for 
assault and false imprisonment it was pleads 
ed that the defendant had reasonable cause 
for suspecting that the plaintiff had com- 
mitted perjury, but there was no averment 
that the plaintiff was a loose and disorder. 
ly person. Judgment was given for the 
plaintiff, Pollock, O.B., saying: “How can 
we go beyond the grammatical construc- 
tion to restrain the liberty of the subject ?” 
In Trebeck v. Croudace [1918] 1 K.B, 158, 
which Scott, L.J., hinted was not easy to 
reconcile with Bowditch v. Balchin, it was 
held that the. power under s. 12 of the 
Licensing Act, 1872, to apprehend a person 
who was“drunk while in charge on any 
highway... of any carriage” applied to 
cases of reasonable suspicion. This was 
because of the nature and object of the 
statute which contemplated an immediate 
need of arrest to prevent injury to the pub» 
lic. Olauson, L.J.’s comment on this case 
was that it was authority for the following 
proposition, namely, that the natural con- 
struction of a section conferring a power 
of arrest of an executive officer in case of 
the commission of an offence is that it con- 
fers a power of arrest in the case of an 
honest belief on reasonable grounds that 
the offence has been committed, if the 
character of the offence is such that, in the 
interests of public safety, or on account of 
threatened danger to life, limb or property, 
prompt action is called for.” 
. Of the authority of this case a similar 
decision was reached by the Court of Appeal 
in Isaacs v. Keech [1925] 2 K. B. 354, in 
which it was held that 5.28 of the Town 
Police Olauses Act, #847, which empowered 
a constable to take into custody, inter alia, 
“every common prostitute or night-walker 
loitering and importuning passengers for 
the purpose of prostitution,” only did so 
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where the constable reasonably suspected the 
commission of an offence. Bankes, L.J., 
said in that case thathe thought that the 
whole trend of authority had been to put 
auniform construction upon enactments 
giving power to arrest without a qwarrant a 
person found committing an offencBp=and to 
hold that what the Legislature had in mind 
was not amere power to arrest the person 
ultimately found guilty of the offence, but 
was a power to be exercised by the proper 
authority of acting at once on an honest and 
reasonable belief that the Derson was com- 
mitting the particular offence. This was ap- 
proved by MacKinnon, LJ., in his dissent- 
ing judgment in Gorman v. Barnard supra. 

In Ledwith v. Roberts [1937] 1 K, B. 232, 
it was held thatthe powers of a constable 
under the Vagrancy Act, 1924, of arresting 
without a warrant every suspected person 
or reputed thief frequenting any street or 
highway or place adjacent thereto with in» 
tent to commit a felony, only applied to 
persons who came within the description of 
“suspected persons” or “reputed thieves.” 
Greer, L.J., said: “I think it follows from 
the decisions that once it is established that 
the person arrested belonged to the class 
of persons with respect to whom the special 
power to arrest is given to the constables, 
then if the constable honestly and on reason» 
able grounds believes that the ‘Person ap- 
prehended has been committing or attempt- 
ing tocommit a felony or misdemeanour he 
has power to arrest even though it should be 
established later that the person arrested 
was not, in fact, attempting to commit a 
felony or misdemeanour.” Greene, L.J., did 
not go as far as this, but thought it necese 
sary to gò back tothe words of Pollock, O. B., 
in Bowaitch v. Balchin, supra, He also 
doubted the validity of the decision in Tre- 
beck v. Croudace supra, Scott. L.J., adopted 
this part of the judgment of Greene, LJ., 
as part of his judgment in Ledwith Roberts, 
supra. A 

The weight of authority is clearly against 
a power of the proper authority to arrest on 
reasonable suspicion being read into all 
statutes of this type. Where it can be in- 
ferred fromthe express words and grammar 
of the atatute, there can be no dispute about 
it; if, however, it is not clear from the 
express language of the statutory power, lt 
will only be inferred where it is necessary to 
give immediate power of detention tothe 
public official in questionin thé interests of 
the safety of the public or the protection of 
property,—S. d. 
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“ON BEARD” 
(Concluded from page 10) 


Let us now turn to the customary law of 
ancient Greece and Rome which furnishes 
us sacred rules relating to beards. The trae» 
dition that Zeus and Jupiter, two identical 


supreme dieties of ancient Greece and Rome. 


appeared in the world with their beards— 
gave rise to the sacred law (jusdivinum) ree 
lating to beards. Under this law the anci- 
ent Greeks and Romans were morally bound 
to cherish their beards as the most sacrede 
thing in honour of their supreme dieties 


aforesaid. The sacred Jus aforesaid was. 


universally respected and the beard was 
universally worn. by the Greeks and 


Romans. But this sacred customary law lost- 


its forcen about three hundred B.C. when 
Sicilian barbers set up in Rome and since 
then the. beards ceased to be universally 
worn and people became free to beard or 
unbeard them. But the legal history of 
Rome still tells us that the old sacred law 
of wearing universal beard was highly res- 
pected by several Emperors from the time 
of Hadrian. “Nero offered some hairs of 
his beard to Jupiter who could have fur- 
nished a dozen Emperor from his own,” In 
ancient Greece also the old customary rule 
of wearing beard became stagnant in course 
of time and people began ‘to use razor for 
shaving which was confined to head alone. 
But still the old sacred rule aforesaid was 
strictly observed by the Philosophers and 
Kings of ancient Greece who cherished 
shaggy beards in honour of their all father 
Zeus, “The bearded King Persius associated 
wisdom with beards and designated the 
bearded Philosopher Socrates as “Magister 
Barbatus.” Itis very very interesting to 
deal. with two remarkable lawa which were 
introduced in ancient Greece and created 
land-marks.in the legal history of the beard. 
These lawa being the command of the 
sovereign power satisfied the requirements 
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of the.definition of positive law of modern 
jurisprudence. 
by the Spartan Govt. in the 7th Oentury 
B.C. which.compelled the ephors—the rep- 


resensatives of. its popular assembly—to. 


undergo the ridiculous ceremony of shaving 
their beards and they showed their ready 


obedience to the legal enactment on consi- 


deration that “the acquision of office was a 
happy compensation for the loss of their 
beards.” 

The second law was introduced by Alex- 
ander the Great, in 4th Century, B, O. 
This was purely a military law which forced 
the Macedonian soldiers to shave of their 
beards for the suficient reason that they 
gave handle to the enemies whereby to lay 
hold of them, Macedonian soldiers had to 
obey the law at the sacrifice of their beards 
as the Spartan ephors did in the 7th Oen- 
tury, B.O 

Let us pass on to ancient Germany where 
the beard was universally worn. Early 


The first law was enacted. 


German manners, custom and laws testify. 


to this fact. Lex Saxonum, Lex Thuring- 


goram, Lex Frisionum are the early Gar- 
man Laws consisting of various lozal cuge 
toms and (1) medley of documents of heteroe 
geneous character which uphold the come 
pulsory wearing of beards, immolation to 
gods of the defiler of the temple ete. 

The German Emperor Uharlemagne, the 
great law-giver bearded himself in obedi- 
ence to the law which he introduced, The, 
German Emperor Frederic Barbasoss& was 
nicenamed from his beard. The Emperor 
William II was also bearded. These in= 
stances clearly show thatthe Royal House 
of Germany, had a great respect for ancig 
ent law and customs which legalised bearde 
ing. Even in modern Germany there is no 
dearth of beard. The great philosopher and. 
writer—Kaiserling has a charming beard.. 
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But alas Her Hitler,—The present dictator 
presents ‘us clean-shaven cheeks. Is it 
due to his deep abhorrence for the beard 
or for the Jews—the first bearded race 
in theworld? Beards were universally 
worn by anicent Russians due to their 
long standing customs and traditions. But 
it was Peter the great who passed the 
law imposing taxes on beards by which 
nobles chins were assessed at rouble, 
and commoner’s chins were assessed at a 
copéc. ~~ Thérê was 8 great commotion 
against the law which forced the people to 
shave their beards if they failed to pay the 
tax aforesaid. ar 

Modern Russia has no respect for beards. 

Legal history of ancient Spain and Portu- 
gal throws much light on beards. Early 
manners and customs of ancient Spaniards 
and Portugeese give us ample proof that 
beards were worn by them. Beards were 
highly tréasured in Spain, till the time of 
Phillip V- who could not cultivate beards 
due to his infirmity and this infirmity alter- 
ed the whole course of legal history of 
beards, Spaniards began to shave their 
beards as a mark of loyalty to the King 
aforesaid—whom nature made beardless and 
consequently early customary laws which 
sanctioned compulsory wearing of beards 
became abortive. 

. Portugeese also, like Spaniards, highly 
appreciated the beard, Portugeese admiral 
Johndecastro pledged his beard as security 
for the loan he borrowed saying “this 
natural ornament of my valour cannot be 
equalled by all the gold in the world,” 

This saying had a great legal value in 
those days as it was not a mere saying but 
it was a solemn promise by beard, and such 
a promise was régarded as a valuable secu- 
rity for ita actual fulfilment. 

The French also had a great love for 
beards but they grew beards very late long 
aiter they had gone out of fashion. The 
beard came into fasion in the time of Fran- 
cis first who was compelled “to wear, beard 
to conceal the ugly scar in his wounded 
chin. Whèn he being King was bearded— 
whole France was overflown with beards, 
because “king reflected general fashion 
from which cnly disloyal departed.” In 

,course of time, fashion of growing beards 
"was replaced by another fashion by which 
the French kept only a little tuft of hairs 
Beneath the lower chins called “f:nperiale” 
and a small moustache called “Royale” after 
the manner of their Kings and thus the 
French .chin assumed the appearance of 
that of the King. This fashion was accept- 
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ed for a law and was scrupulously observed 


without any breach. The beard had also ° 


great Jegal value to the French nation. 
“Three hairs from a French Kings’ beard 
under the wasen seal stamped on Royal 
letter or character were supposed to add 
greater security for the fulfilme f all 
promises made in the document itself,” 


lt is very interesting to mention here the 
law relating tothe prisoners in Bastile by 
which every prisoner therein, was. required 
to be kept without beards. *Bastile” re- 
minds us of the celebrated French lawyer 
Lingwet who was incarcerated therein. He 
humourously described the barber of the 
Bastile as Rasez-la (razor-by-law). History 
tells us that the beard came into fashion in 
England in the 13th Century. Iu the reign 
of Henry 8th, lawyers became so enamour- 
ed of the fashion that the authorities of the 
Lincon's. Inn made a rule whereby they pros 
hibited those bearded lawyears from sitting 
at the great table unless they paid double 
commons. Then, came the fiscal statute by 
which the beard was taxed according to the 


condition of people. In the Barghmote book- . 


of Canterbury—there was the following 
entry :— 

: “The Sheriff of Oanterbury and another 
paid their dues for wearing beards 3 s.4d and 
1s.8d,.” The Queen Elizabeth introduced 
anew rule by which every beard of above 
forthnight’s growth was taxed 3 s. 4d per 
year. Therate was so high that the law 
authorizing it was honoured in breach. The 
fashion stamped out the tax and people 
enjoyed their beards without any tax there» 


on. 
. From the restoration year, the razor came 

into more use and with the reign of Queen 

Anne England entered a beardless age. 


Oh the manners,!Oh the time! The 
bearded glories of the past are dead, The 
golden age of the beard has passed away 
Beards which once cheered and inspired, 
Kings and peasants, fools and philosophers, 
martyra and confessors, are no more to be 
seen in its early glory. We are in the 
modern age,—the iron age in the annals of 
the beard, because in this age beards are 
being ruthlessly cut down by the iron razor 
ane iron blades. There are a few defenders 
of beards who are crying in wilderness like 
Spanish-dons—erxclaiming. “He who will 
lose his beards will lose his souls,” The 
habit of shaving has grown up tothe extreme 
creating physical dangers which are too 
well known—nay, it has brought in India~ 
more serious dangers—such as, professional 
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calamity and conjugal rupture—hitherto un- 
known. 

. The Division Bench of the Oalcutta High 
Court ‘has refused to hear a well-known Ad- 
vocate on the ground that he was not pro- 
perly shaven. A man at Bombay has been 
refused waeognition by his legally married 
wife due to the decision of the religious 
head of his community as he has shaved his 
beard which according to the custom of his 
community is the necessary attribute of his 
marriage State. The man has filed a suit 
in the Bombay High Court for damage and 
declaration of his statusas husband. For- 
tunately the case has been compromised, 

- Now let me digcuss about the memorable 
Bombay case which has been compromised 
by the parties, hence I am free to pass my 
own judgment on the merits of the case. 
The case involves an important question (1) 
whether the religious head of the communi- 
ty can dissolve a marriage on thestrength of 
a custom—which permits a married wife to 
desert her husband if he shaves his beard. 
In answer to this question it can besaid that 
the valid marriage cannot be dissolved by 
the decision of the religious head of a com- 
munity nor it can be dissolved by the 
married woman herself on the ground of 
any custom permitting her to dissolve the 
valid marriage. If-there besuch a custom, 
the custom is void for immorality.as well as 
opposed to publie policy. . 


It. has been held in 2 Bombay 140 that a 
caste custom which permits a woman to de- 
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sert her husband at her pleasureand marry 
again is void for immorality. The same 
High Court has also held in 19 B. L' R., 56- 
39 I. 0. 308 that marriage cannot be dissolve 
ed by a caste Punch, So in view of the 
rulings aforesaid we can easily conclada 
that the marriage was dissolved by the reli- 
gious head in violation of law and as such 
the plaintiff had a good cause against his 
wife and he was entitled to the full relief as 
prayed for. 

Now let us turn to the memorable Calcutta 
case which illustrates an unexpected profes- 
sional danger which arose from a bad shav- 
ing, worse than non-shaving, S 

Beware, my legal comrades, take care: to 
shave thy beards—who knows—who will be 
the next victim—to the same professional 
danger—as has fallen on one of our fellow 
brother—of the Oalcutta Bar. I beg to draw 
your attention to some important rules of 
shaving which, if strictly followed, can save 
us from this sori of professional danger. 
These rules have been laid down in the Cal- 
cutta Weekly Notes, Volume 40 Note portion 
page 133 and they are as follows : — 

“If beard is worn, it must be kept clean and if iè 
is trimmed, the trimming must be regular so that 
the proper boundaries of the facial out-lines once 
adopted, may never be transgressed, on the other 
hand, if it is shaven it must be renounced altogether 
strictly and rigorously and all attempts on its part to 
reappear must be sternly checked,” These are golden 
rules of shaving and remind us of English common 
law-maxims “whoever after surrendering the right to 
wear hirsute decoration on the face allows a atuble to 


grow commits a breach of ettiquette and puts his 
audience in peril.” 


Extracts from Contemporaries. 


An Absconding Chauffeur 

The claim in Grey v. Gee Cars Limited 
arose out of a somewhat unusual series 
of facts. The defendants agreed to supply 
the plaintiff with a motor car and a 
chauffeur for the purpose of driving her 
and an invalid relative from a flat in 
Kensington to Torquay. The car duly 
arrived on the morning arranged and the 
plaintiffsluggage, containing jewelry, letters 
and money, were loaded on it. Just as she 
was about to leave, an air raid warning 
was sounded and while she and her relative 
were in an air raid shelter the chauffeur 
drove off. The plaintiff claimed the value 
of the articles lost on the ground of 
negligence and breach of contract. The 
defendants denied negligence or breach of 


contract and argued that they were not 
responsible for the loss, Mr. Justice 
Humphreys stated that there was authority 
for the view that the defendants were not 
responsible as masters for the chauffeur’s 
act in stealing the plaintiff's property. 
That act had not been done in his 
capacity a3 a servantor in the course of 
his employment, for the defendants had not 
engaged him as a thief. The claim’ had 
therefore properly beer founded on alleged 


‘ negligence and breach of contract. 


The Issue of Negligence x 

The sole question was whether or not 
it was negligent of the defendants to 
send out the--particular driver, It had not 
been suggested that the defendants knew 
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that the driver was a thief, and his Lord- 
ship thought it was probable that the 
theft would never have taken place but 
for the unfortunate fact that an air raid 
alarm occurred when it did. So far as 
anyone could tell, the chauffeur, who had 
come to the defendants from a labour 
exchange, was a satisfactory servant and 
the defendants had every reason to be 
satisfied: with the way in which he had 
done his work, Life could only go on if 
one assumed that a person was honest 
until he was proved otherwise. The learned 
judge went on to deal with the argument 
that there had ben negligence on the 


‘part of the defendants in that.the person 


who interviewed the manon their behalf 
and engaged him did not take up the 
two documents which the man produced 
as references. It seems that no evidence 
was given in the case of the exact nature 
of these documents, but from the inter- 
viewer's observations they had been satise 
factory references. The man had been 
engaged as a carewasher, and Mr. Justice 
Humphreys said that it was not negligent 
to employ a man for- such a job without 
taking up his references. It happened that, 
in the press of work, it.had become 


necessary to put the man to the better. 


job of driving the plaintiff. That was not 
negligence either, because the man, having 
started . the. work of the other job, had 
given satisfaction. in it. The plaintiff's 
claim-was - accordingly negatived and judg- 
ment was given for the defendants.— 
L.T, 


“Using "a Vehicle 

The Divisional Court gave an interesting 
decision last week on the question—who is 
the user of a vehicle (Walker v. Maw, 
K.B.D., July 30). The actual owner of a 
goods vehicle was summoned for using it 
without a road fund licence. The defendant 
hired out his vehicle to a contractor who was 
doing work for the War Office and for that 
purpose it was, in the normal sense of the 
word, used. But the owner hired out a 
driver with his lorry, paid his wages, and 
received weekly payments from the con- 
tractor. He pleaded before the Magistrates 
that he was not the user but that the con- 
tractor was so: and this plea prevailed 
avith the local Bench. They have now been 
corrected by the Divisional Court and the 
case has gone back fora conviction. Mr, 
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Justice Humphreys said, as reported .by 
a lay contemporary (Motor Transport, 
August 3), that he did not see any reason 
for holding that a person who hired But a 
motor vehicle to some other person for use 


upon a road for payment ceased to be the user - 


of the vehicle, which still belenged to 
him. He also thought that the user was 
the “keeper.” 
is immaterial, forit is at the user that 
the Road Traffic Act aimsits arrow. The 
term “owner” is defined in two 
traffic Acts, and in the 


This, we venture to think,. 


road : 
Third Party- 


Risks Regulations of 1933 (S.R. & O., 311), . 


but neither Parliament nor the Ministry. 


has tried to define “user.” Some people 
may think that the essence of hiring out 
ie that the lender ceases to use his own 
vehicle. 
so in law.—L, J. 


Misfeasance or Non-feasance. 


Now they must say that this is not. 


We sympathise with the plaintiff in a re-. 
cent action tried on the Oxford Circuit, and at: 
present only reported in the lay press (Hynd-- 


man V. Gloucester County Council and Minise 
ter of Transport, Gloucester Assizes, June 
12). The Oounty Council was widening a 


‘road, and in doing so had removed a roade 


side bank and fence between: it and the 
river Severn, The result was that the plain- 


tiff’s son drove into the river and was drow-- 


ned, The defendant Council, as well as 


pleading contributory negligence, raised, 


the point that the Minister of Transport 
had taken over the road more than six 
months before the accident, and that, owing 
to this transfer, they were. exempt from 
action by operation of the Public Anthori- 
ties Protection Act, 1893. The Minister of 
Transport actually pleaded, and pleaded 
with success, that it was not his.business to 
put right anything which might have been 
wrongfully done by the Oounty Council. 
Both pleas succeeded, and the action resulted 
in justifiable disappointment for the plain- 
tiff, As for the Public Protection point, it 
appears that the “injury or damage” by 
setting a trap continued right up to 
the time when the action was brought. 
As to misfeasance or non-feasance, there 
are. plenty of cases, such as Oldham v., Shef- 
field Corporation (25 L. J. R. 94), which 
show that the omission to warn passengers 
when a road is made unsafe is not non- 
feasance but misfeasance.—L. J. 
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NUISANCE AND KNOWLEDGE 


The term “nuisance” has been employed, 
not only in textbooks, but also in the judge 
ments in various cases (and sometimes in 
the same case), to denote one of several 
things: 

(a) The tort of private nuisance. Thus, 
“Such injuries are in the nature of 
nuisances,” per Parke, B., in Quarman 
v. Burnett ( (1840) 6 M. & W. 499): “It 
[the fence] was found to be a nuis 
sance’ (but this might refer to a physi- 
cal condition), Wringe v. Cohen (161 
L, T. Rep. 361; (1940) 1 K. B. 229). 

(b) The indictable misdemeanour of public 
(or common) nuisance: see Attorney- 
General v. Tod Heatley ( (1897) 1 Oh., 
at p. 566). 

(e) The physical state of property, real 
or p@érsonal, when it is in such a condi- 
tion as to cause or be likely to cause 
damage or annoyance either to the 
public generally or toa more limited 
class of persons. This is no doubt 
the “popular” sense of the word; and 
Atkinson, J., appears to have used it 
in that sense in a recent cass when 
he referred to “A nuisance—that is, a 
danger to passers-by and adjoining 
owners: Wringe v. Cohen (sup., at p. 
243). Similarly, “The possessor of land 
adjoining a highway may not cause his 
premises to be a nuisance”: per Flet- 
cher-Moulton, L.J., in Barker v. 
Herbert (105 L. T. Rep. 349; (1911) 2 
K. B., at p. 642), 

This somewhat indiscriminate usa of the 
same word does not, in general, lead to 
confusion, asthe context usually makes 
the meaning plain. It will be convenient 
in this article, so far as may be necessary, 
to use this word in the same indifferent 
manner, subject to the following point. A 
distinction will be drawn between common 
(or public) nuisance and private nuisance, 
for the following reason. It seems to be 
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settled by aline of dgcisions that where a 
private nuisance is wrongfully created by 
A. on the land of B., there is no obliga- 
tion upon B. in respect of that nuisance; 
nor is he liable if he refuses to abate 
the nuisance: Job Edwards Limited vV. 
Birmingham Navigations (130 L. T. Rep. 
522; (1924) 1K. B. 341, C. A); Saxby V- 
Manchester, de, Railway Company (19 
L. T. Rep. 640; (1869) L. R. 4 O. P. 192), 
and the recent case of Sedleigh-Denfield 
yon Joseph's Society ( (1939) 1 All E. R, 
725). 


Public Nulsance 

But if the nuisance is a public one the 
position is quite different. The law, if it 
ever was in real doubt, was settled by 
the case of Attorney-General v. Tod Heatley 
(sup.), where it was laid down that where 
A, isin possession of land it is no defence 
to show that a third party committed 
the public nuisance in question, “His 
business is fo prevent the land from being 
afpublic nuisance”, It isnot dificult to 
distinguish, in general terms, between 
private and public nuisances. 

A nuisanceis a public (or common) nuie 
sance only if it is suchas to cause or be 
likely to cause material injury or annoy- 
ance to the general public. A private 
nuisance is one which merely causes or is 
likely to cause damage to or interference 
with the property or rights in the nature 
of property of given persons. The damage 
may be “to easements, such as the obstruc- 
tion of lights or of rights of way, or the 
diversion of watercourses, or ‘the .. withe 
drawal of .support from a house; or to 
other kinds of property, as by noise, 
noxious vapours, smoke, or the. like. In’ 
all such cases the plaintiff, in order to 
maintain an action, must show some tith 
to the thing affected by the nuisance: per 
curiam in Cunard v. Antifyre Limited (148 
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` L. T. Rep, 287; (1983) 1 K. B, 511), Now 


this is duite correct so far asit goes, but 
it js not clear that it goes far enough, 
In Tarry v. Ashton (34 L. T. Rep. 97 (1876) 
1 Q. B. 314) Blackburn, J., observed (at p. 
318): “It appears that the defendant came 
jnto occupation of a house with a lamp 
projecting from it over the public thorough- 
fere, which would do no harm so long as 
it was kept in repair, but would become 
dangerous if allowed to get out of repair. 
itis therefore not a nuisance of itself, But 
if the defendant knowingly maintained it 
in a dangerous stgte he would then be 
indictable for the nuisance’. In other 
words, it would be a public nuisance, indict- 
ment being the appropriate remedy in 
that case, 

Now it is settled beyond dispute that an 
individual cannot take proceedings in 
respect of a public nuisance unless he has 
suffered some particular damage himself. 
Thusif A. places in a public road an 
unlighted obstruction there is little doubt 
that his ect amounts to a public nuisance; 
but it is uot competent to any member 
of the public to recover damages unless 
he actually saffers injury by tripping over 
it or in some other manner: Winterbottom 
v. Lord Derby ( (1867) L.R.2 Ex. 316); 
Benjamin v. Storr (30 L, T. Rep. 362; (1874) 
L.R 90. P, 400). 

Is there any other important distinction 
between public and private nuisances ? To 
this there is no certain answer, It is at 
least clear that in the case of public 
nuisance the defendant cannot escape 
liability by showing that he took all re- 
sonable care to prevent it: per Lindley, 
L. J.. in Rapier v. London Tramways 
Company (69 L. T. Rep. 361; (1593) 2 Ch, 
at p. 600). y 

Perhaps the mostimportant of the moderna 
cases on public nuisances is Attorney- 
General v. Tod Heatley (sup.) There the 
defendant was the owner of a piece of 
vacant land. As it was not let, there was 
no difficulty in that case as to whether 


‘the landlord or the tenant was the party 


responsible for any nuisance occurring 
upon: the land. The facts were that the 
site which was about a quarter of an acre 
in extent, was enclosed by a hoarding 6 ft. 
high, The neighbourhood was densely 
populated, and inhabited mainly by the 
“poorer classes. The. hoarding ‘had become 
dilapidated and had large gaps in it, and 
such insanitary objects as dead dogs and 
cats, offal and other refuse had been ac- 
cumulated upon it, and it was also being 
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used for noisy shows and as a resting- 
place for caravans. 
that its condition was injurious to he 
health- of the inhabitants of the Parish. 
Let us note in passing that there was no 
suggestion of harm to proprietary rights. 

The defence was that the owner kad not 
committed the nuisance, and that the local 
authority or the pdlice ought, in the exer- 
cise of their public functions and powers, 
to have taken the necessary steps to pre~ 
vent the occurrence of the nuisance. But 
the Court of Appeal rejected these conten- 
tions. “If,” said Lindley, L. J., “the owner 
of a piece of land does permit it to be 
in such a state, e. g., smothered or covered 
with filth, that it isa public nuisance, he 
commits an indictable offence, He has no 
defence whatever to an indictment for such 
a public nuisance. It is no defence to say, 
‘T did not put the: filth on, but somebody 
else did.’ He must provide against this 
if be can. His business is to prevent the 
land from being a public nuisance.” He 
then referred to the old case of Regy, 
Watts (1 Salk 357), where the plea was that 
the occupier was a tenant at will, and point- 
ed out that even such a tenani was responsi- 
ble for a nuisance on the land in his oc- 
eupation. “The public are to look to the 
occupier and not to the-estate” (7, e, not 
to the quantum of the estate or interest of 
the occupier). And see per Rigby, L.J. 
(at pp. 573, 4), to the same effect, 


Private Nuisance 

So much for public nuisances, The 
mere fact that the occupier has not been 
negligent, or is not found to have been 
negligent, does not enable him to escape 
liability. It seems that the same rule 
applies in the case of private nuisances. In 
Puwllbach Colliery Company Limited v, 
Woodman (113 L. T. Rep. 10; (1915) A. O., 
at p. 638) Lord Loreburn said: “Noris it 
material that the company are absolved 
from negligence. Their duty to their neigh- 
bour is not merely to take care so as to 
avoid causing a nuisance. Their duty is 
to abstain from causing one at all, unless 
of course they have a rigat to cause one, 
as, for example, by statute or by consent 
of the complaining party or of someone 
whose consent binds him.” The nuisance 
in that case was a private one, consisting 
of the erection of a screering plant for 
coal which caused coal-dust to be blown 
to the plaintiff's slaughter-house and mea 
and sausage factory. š 

The nuisance there consisted of an actual 


Tke evidence showed ® 
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step taken by the defendants. It did not 
arise by the natural process of wear and 
tear or weather operating upon a building, 


-a¢ in the case of a private nuisance arising 


from the defective condition of old premises. 
In thi cognection the recent decision of 
Wringe x. Cohen (sup) is worthy of careful 
consideration. In that case the Oourt of 


Appeal laid it down that ‘if the nuisance ` 


is created, not by want of repair, but, for, 
example... by a secret and unobservable 
operation of Nature, such as a subsidence 


under or near the foundations of the pree- 


mises, neither an occupier nor an owner 
responsible for repair is answerable, unless 
with knowledge or means of knowledge 
he allows the danger to continue.” The 
inclusion of the “unobservable operation 
of Nature” is perhaps an addition to the 
examples normally given. In other cases, 
reference has been made to a “latent 
defect” which may be quite a different 
thing. The facts of the case make it 
a difficult one. The evidence showed: 

(1) That the gable end of the defendant's 
lock-up had fallen and caused damage 
to adjoining property. 

(2) That the gable end was inspected 
by a builder two years previously, 
and it then “looked ina fair state of 
repair." ., . 

(3) That the gable end had been in this 
defective state, i.¢., the pointing very 
bad, the collaring perished and the 
wall bulging, for three years. 

(4) That the tenant had been in occupa- 

tion for two years. 

In the Oourt of Appeal the case was 
argued on the footing that the lessor was 
liable only if he knew, or ought to have 
known, of the want of repair; but this 
argument was not accepted. Atkinson, J., 
delivering the judgment of the court, 
observed that “if premises become danger- 
ous as a result of failure to repair, and 
cause damage, the occupier is liable al- 
though he did not know ofthe danger, and 
was not negligent in not knowing, Positive 
acts of [should thie be “and” ?] neglect of 
duty are therefore placed on the same 
footing.” 

Upon the bare evidence above mentioned 
it would seem thatthe landlord knew or 
ought to have known before he let the 
premises to the tenant that they were in 
a ruinous condition, and, as it was said 
that the landlord was liable to carry out 
repairs, it would appear to have been a 
case very like Todd v. Flight (3 L, T. Rep, 
325; (1860) 9 O. B. N. S. 377), where the 


JOURNAL 


19 e 


landlord, knowing that the premises were 
ruinous, let them to a tenant, Thereafter 
they fell on adjoining premises, and the 
landlord was held liable ; but Atkinson, d., 
stated that Todd.v. Flight had no bearing 
upon the facts in Wringe v. Cohen, because 
in the former case the landlord let the 
premises knowing of their dangerous con- 
dition, and without obtaining any covenant 
to repair. We must therefore assume that 
the evidence of the landlord that he did 
not know of the condition of the gable end 
was accepted for the purpose of the judg- 
ment, On the other, hand, the landlord 
in Wringe v. Cohen certainly had, the 
means of knowing of the defect. Howe 
ever, Atkinson, J., dismissed as irrelev- 
ant the question of knowledge, and held 
that the landlord, having undertaken the 
duty of repair, was liable for the nuisance 
arising from his failure to keep the pre- 
mises in repair, whether or not he knew or 
ought to have known of the danger, It is 
interesting to note that in has work cn 
the Law of Tort (1937) Dr, P. H. Winfield 
observes (at p. 492, footnote) that where 
the landlord undertakes to repair “he is 
probably not liable if he neither knew nor 
had reasonable means of knowing of the 
defect," Upon the evidence in Wringe v. 
Cohen it might well be said that the land- 
lord had reasonable means of knowing of 
the condition of the property. Dr. Winfield 
then considers whether the tenant is also 
liable (in nuisance) if the landlord has 
undertaken to repair the property, and 
appears, rightly it is thought, to be of 
the opinion that the tenant is so liable. It 
is not so easy to agree with his sugges- 
tion that there is no hardship upon the 
tenant because “he can recoup himself 
against the landlord upon the covenant.” 
It may be that this statement is merely 
elliptical; but one might have expected to 
find some reference to one of the cases 
which establish that the landlord is (nor- 
mally) responsible to the tenant in respect 
of damage resulting from his failure to 
comply witha repairing covenant only if 
he has had notice of the want of repair. 
This is made clear by such cases as Makin 
v. Wailkinson (23 L.T., Rep. 592; (1870) 
L. R. 6 Ex. 25); Hugall v. McLean (53 L, 
T.94); Tredway v. Machin ( (1904) 91 L. 
T. 310); Torreus v. Walker (95 L. T. Rep. 
409; (1906) 2 Ch. 166); Griffin v. Pillet’ 
(137 L, T. Rep. 58; (1926) 1 K.B, 17). Tt 
seems hardly correct to say that the 
tenant can * recoup himself, without 
adding that, in general, he can only do so 
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if he has first given notice to the landlord 
of the want of repair, and a sufficient time 
has elapsed to ennble the landlord to carry 
out the necessary repair. 

In the case of Wringe v. Cohen, if the 
judgment of the Court of Appeal is correct, 
the tenant would have been liable; but 
he would have beed unable to obtain an 
indemnity from his landlord in spite of 
the landlord's obligation to repair. (Inci- 
dentally it is not all clear from the judge 
ment whether the landlord had in fact 
covenanted or undertaken to repair). Where, 
however, the perfqymance by the land- 
lord of his obligation involves continual 
inspection of the condition of the property 
(e. g, a sea wall), notice to the Jandlord is 
not necessary: Murphy v. Hurley (127 L. 
T. Rep. 49; (1922) A. 0. 369). 

It is understcod thatthe case of Wringe 
v. Cohen may be taken to the House of 
‘Lords. Meanwhile, those advising lessors 
should perhaps take the necessary steps to 
safeguard their client where the lessor 
enters into a covenant to repair., How is 
this to be done? It would appear to be 
necessary toinsert a covenant by the lessee 
to indemnify the lessor from and against 
all actions, claims and demands lawfully 
taken or made by third parties in respect 
of any damage to property (real or personal) 
or personal injury which shall oceur by 
reason cf any defect in the condition of the 
demised premises, or of any fixtures or fite 
tings then or thereafter attached thereto 
during the term granted by the lease, but 
so that the lessee shall not be liable under 
that covenant if he shall have given written 
notice to the lessor of the defect in ques- 
tion, and a period shall have elapsed there- 
after within which the lessor could reason- 
ably: have heen expected to take such 
steps as would have prevented the occur- 
rence of such damage or personal injury. 
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Whether solicitors acting forlesiees will 
readily accept such a provision is another 
matter, It is extremely unlikely that quar- 
terly, yearly or even three-yearly tenants, 
will be disposed to accept a liability of ` 
this kind. On the other hand, a lesser who. 
is letting premises on a sevem 14 or 21 
years’ lease, but undertaking structural 
repairs, may feel thatit is for the lessee, 
who will bein occupation, to notify him of 
any want of repair. N 

Although it was said in Wringe v, Cohen 
that the liabilty did not depend upon 
knowledge, it seems clear that the defen- 
dant would have escaped if he could have 
shown that the defect could not have been 
observed upon a careful inspection made 
immediately before the damage occurred. 
The defect would then be established as a 
latent one, or as arising from “an unobserve 
able operation of Nature.” 

It is clear that Wringe v. Coken throws 
considerable doubt upon a number of 
dicta in earlier cases, and a judgment of 
the House of Lords might perhaps “clear 
the air,” Oertain other points which arise 
out of Wringe v. Cohen are discussed in 
an article in the Law Journal (89 L, J. 141 
and 153). 

Dr. Winfield has suggested that the land- 
lord ought not to be liable “unless he 
knew or ought to.have known” (L. Q. R., 
January, 1910, at p. 3). But this*seems to 
beg two questions at least:— 

(1) How recently ought the landlord to 

have inspected the property? 

(2) Was the landlord’s duty to take care 
to avoid causing a nuisance (i. e, not 
by negligence to cause a nuisance), or 
“to abstain from causing one at all” 
(except asa result of an unobservable 
defect)? If itisonly the former, what 
becomes of the dictum in the Pwllbach 
case vide (supra)? —L. T. 





Extracts from Contemporarles. 


Penny Wise, Pound Foolish 

The golden age took fight in August, 1914. 
Most of the gold has been buried in the 
earth, ndt exactly whence it came, but -in 
entrenched caves jn the United States. 
Otherwise we might have given this note the 
more inspiring title of “ Gold for bronze," 
It records the woes of a retail seller of becon 
who charged three‘farthings -over the per- 
mitted price for a half-pound of bacon, and 
was fined £3. l : 

This is an illustration in anew field of the 


wisdom of our ancestors, who aimed a pithy 


saying at the man saving a) penny and later, 


as a result of his parsimony, finding himself 
involved in an outlay of pounds. Over- 
charging by farthings is not an attempt to 
save. Itis usually as in the present case, 
described by the shopkeeper as an attempt 
not to lose. But the principle is ths same 
and the policy asmisguided. This miscal- 
culating vendor failed to save his becon and 
is out in his reckoning tothe extent of four 
pounds nineteen shillings and eleven pence 
farthing, with the added trouble of attends 
ance at a Court and a certain amount of 
public odium.—J.-P. 
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ALIEN ENEMY PLAINTIFF : ACTION DISMISSED. 


An alien enemy, unless he is here per 
licentiam et sub protectione, cannot bring 
an action or continue pending proceedings 
during war (Porter v. Freudenberg [1915] 
1K. B, 857, 868, 870, 873), If war inter- 
venes after proceedings have been com- 
menced by him, the action will either be 
stayed until the end of the war, or will be 
dismissed with liberty tothe alien enemy 
to institute proceedings upon the conclusion 
of peace (see, at p. 880, per Lord Reading, 


In Hichengruen v. Mond and Others [1940] 
84 Sol. J. 426, the facts were unusual, E, 
who resides in Berlin, brought an action 
in December, 1938 ; the writ was issued by 
his English solicitors, The statement of 
claim, dglivered in January, 1939, claimed 
relief in connection with transactions of 
1915. It alleged that E and two defen- 
dants were shareholders in the defendant 
company. By the company’s memorandum 
of association, holders of shares in the 
original capital were entitled to take up 
shares in the-increased capital, and were 
entitled to receive notice of the determina- 
tion to increase the capital, and to have 
twenty-one days within which to subscribe 
for their proportion, In September, 1915, the 
company increased its capital. Part of the 
increased capital was allotted to three 
defendants but none to the plaintiff: he 


was then an enemy alien. E alleged that- 


no notice of the intention to increase the 
capital was givento him and that he had 
` no opportunity of subscribing. Not until 
December, 1938, did he begin his action ; 
he asked for a declaration that the“ two 
defendants were trustees of that proportion 
of the increased shares that he would have 
been entitled to receive. Against the third 
defendant he asked for a declaration that 
the increased issue was wholly void. 
Simonds, J., declined to strike out the 
statement of claim. The plaintiff, he 
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thought, should have the opportunity -of 
arguing what was the effect of the outbreak 
of war upon his rights as a shareholder : 
of these proceedings he had no knowledge. 
The defendants appealed. Neither at the 
hearing nor on the appeal was the plaintiff 
represented., 

It was argued that the address of the 
plaintiff's solicitor was an address’ for 
service (O. IV, r. 1 and O. XI, r. 8). 
A solicitor on the record continues as such 
until another is appointed. A British 
subject should not be embarrassed because 
an enemy alien fails to appear, 

Sir Wilfrid Greene, M. R., said that the 
theory that the relationship of the parties 
raised “an obligation of trusteeship” in 
respect of those shares had “no title of 
support.” Even if the facts were as the 
plaintiff alleged, the circumstances did not 
Constitute the relationship of trustee and 
cestui que trust, And if the plaintiff hada 
claim ex contractu either against his fellow- 
shareholders who received the shares, or 
against the company, the claim would be 
barred by lapse of time. Against the present 
appellant, Dr. Mond, the statement of claim 
disclosed n> cause of action. Moreover, 
having regard to the lapse of time, the action 
could not be treated as serious, but was 
frivolous and vexatious. Tf the plaintiff 
were not an enemy alien, Dr. Mond would 
have been ‘entitled to an order striking out 
the statement of claim and dismissing the 
action. The notice of motion had been duly 
served on the plaintiff's solicitors on the 
record ; and so had the notice -of appeal. 
The matterhad been conducted with “per. 
fect regularity.” . 

The plaintiff was an enemy alien, but* 
before the war the writ had been issued, 
pleadings delivered and admissions of fagt 
had been made. The name of the plaintiff's 
solicitor still remained on the record until 
the name of-another solicitor was entered 
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in his place. “Therefore, according to the 
tules,” said the Master of the Rolls, “the 
service upon that firm of solicitors was 
perfectly good and effective’ (atp. 153). 
Ought the appellant, a British subject, to 
be denied of his right because the plaintiff 
was.an alien enemy ? Must the action, for 
that--reasop, be suspended for an indefinite 
time ? Should the service of the notice of 
motion -be regarded .as defective, or the 
discretion of the court be exercised in 
favour of the alien enemy? There was no. 
grcund for according such a privilege to’an’ 
‘enemy alien or impesing such a disadvan- 

“agè upcn a British subject. 

. “The rules have been strictly complied 
- With and:the circumstance that the plaintiff's 
solicitors on the record have not communi- 

‘ceated with their client, and might well have 
diffculty in communicating with him, does 
- not -uponthe facts of this case, justify the 
‘court in withholding from the appellant 
. the relief to which he is-entitled, or in 


“postprning a decision upon the application ` 


until such steps as may be possible to 
communicate with the plaintiff have been 
taken” (at p: 154). 
It-did not follow, continued the Master of ‘ 
:. the Rolls, that. the court will always make 
the order prayed against an enemy alien 
. without further inquiries as to the possibility 
of communicating with him. The solicitor 
4 on the record might be able to take some - 
uetep himself, or the court might give him ` 
such directions to communicate with his 
‘client “as. the necessity of the case would 


“-appenr to dictate-in the interests of justice.” 
. In the present case no such steps should 


be taken, and that, for two reasons: the 
action was ‘quite unsustainable’: and it 
. was "à hopelessly stale demand” cf twenty 
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years ago. The statement of claim-as 
against Dr. Mond was accordingly struck 
out and the action as against him was 
dismissed with costs, 
bim alone.} 

Order Vil deals with “changa of *solici= 
ors.’ Byr. 2,until notice of charge of 
tsolicitor is duly filed, and copies of the 
notice are duly lodged and served, the 
solicitor on the record (subject terr.3 and 
4), remains the solicitor of the party until 
“the final conclusion of {he cause or matter,” 
By r. dya solicitor may, in the circumstances 
there specified, be removed from the record 
at the instance of another party. Byr.4,a 
solicitor who has ceased to act for a -patty 
-may in the manner there specified, with- 
‘draw until he dose ‘so, he is cote the 
solicitor of the party to the final conclusion 
of the cause or matter. Aslong -as he re- 
mains on the record service on ‘him is gcod 
service (s28 The Yearly Practice (1910), p 
‘56, and authorities there cited). 4 


Ch, D. 351, where it was held that where an 
is estate was being administered 3 the coiirt 
in an action, service upon the -solicitors of 
the notice of appeal from an order whs 
good service, even though. the solicitars 
< stated that they. had deased to act for the 
` defendant, who had gone abroad. They 
< remained his solicitors on the regprd. The 
authorities .are cited in the argument (at 
pp. 56, 55). t : 
Oa the other hand, since, upon the aute 
break of war, an action - pending “by an 
alien enemy is prima facie suspended, it 
is respectfully submitted that whatever be 
the merits of the case it is*premature to 
strike out a statement of claim.—S. J. - 


A VENDOR'S 


` A vendor is often perplexed as to what 
to do if the purchaser will not complete, 
but tke recent case of The Public Trustee 


v. Pearlbery (noted ante, p. 208}, shows ` 


that be must make up his mind whether 
he desires the contract for sale to ba com- 
pleted ór not, The practitioner on advis- 
ging the vendor should consult some work 
such as Williams on Vendor and Purchaser 
(4th edition), where the remedies for breach 
. of the contract are set out at considerable 
Tength (pp. 1003-1096). If “the purchaser 
keeps on putting off completion, the vendor 


had .. 


REMEDIES, 


can call on him to complete by 4 certain 
date, which would allow the purchaser 
a reasonable time to do so, informing the 
purchaser that in default of his doing 
so the vendor intends to put an end to 
the contract (Williams (sup), p. 58), In 
the General Conditions of 1925 there is 
a condition that if the purchaser will not 
complete the vendor can require him by 
notice, to do so within 21 days. In 
180 I. T. Jour. 347, we gave a form of such 
notice, - 

After failure of such notice or apart from 


(The appeal wis by.” 


See Lady de la Pole v. Dick (1885), - 29 
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it, the vendor can rescind the contract 
end retain the deposit (if any). It is true 
thes the deposit was paid under contract, 
“but ił was given as a guarantee that the 
purchaser would complete, and as he will 
not dco’ so jt is forfeited to the vendor, 
As ‘Los „Justico Fry said in Howe v. 
Smith (50 L., T. Rep. 573; 27 Ch. Div. 89) 
-“money paid as a deposit must, I conceive, 
.be paid ongsome terms implied or expressed. 
In this hoo no terms are expressed, and 
we must therefore inquire what terms are 
to be implied. The terms most naturally 
to be implied appear to me in the case of 
money paid on the signing of a contract 
to be tbat in the event of the con ract 
being: performed it shall be brought into 
account, but, if the contract is not per- 
formed by the payer, it shall remain the 
property .£ the payee,’ Mr. Justice Hor- 
tidge in Monnickendam V. Leanse (39 Times 
L. Rep. 445, commented on in 155 L. T. 
Jour. 497), held that the deposit paid by 
the purchaser was irrecoverable by him, 
though the contract, not being in writing, 
“was unenforceable. 


In Mussen v. Van Diemen's Land Com- 
“pany (158 L, T. Rep. 40; (1938) 1 Oh, 253), 
- Mr. Justice Farwell said: “In my judgment 
3 clearly never was .the intention of the 

‘parties that the contract should be null 
and voids in the sense that it should be 
treated as though it never existed at all, 
... The rescission of a contract may mean 
` putting an end to it altogether, -that is 
to say, making it null and void ab initio, or 
it may mean putting an end toit except 
-so far as any. obligation or right which 
arises ander the contract if and when so 
determined.” | 

In that case the vendor was allowed to 

retain certain instalments of the purchase 
money when the purchaser failed to come 
plete, but the reasoning there applies to 
a deposit. 


Another remedy for the vendor is not to 
rescind, but on the contrary to affirm the 
contract and sue for specific performance. 
“You cannot get blood out of a flint and if 
the purchaser has not got the purchase 
money, specific performance may be decreed 
in vain. Thus in Hallv. Burnell (105 L. 
T. Rep. 409; (1911) 2 Oh, 551) the vendor 
obtained a judgment for specific perform- 
ance of the contract. The purchaser failed 
to complete and on the application of the 
vendor Mr. Justice Eve ordered rescission 
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of the contract and forfeiture of the deposit 
which was in the hands of stakeholders, 

‘The vendor in affiming the contract can 
as an alternative to specific performance 
claim damages for its breach, as -Lord 
Justice Greer (as he then was) said in 
Harold Wood Brick Company v. Ferris (153 
L. T. Rep, 241; (1935) 2K. B. 198): “ff 
one party indicates by his conduct -that 'ħe 
js unable or unwilling, whatever time is 
given, perform his contract, that is sufficient 
to justify an acceptance of the repudia- 
tion and to entitle the other party to 
damages.” 

If the vendor is justified in claiming a 
rescission of the contract he is naturally 
entitled to sell to someone else for such 
price as he can obtain, but in conditions 
of sale by auction (but not so often ‘in 


private contracts for sale) there is generally 


a provision that if a purchaser fails to 
comply with the conditions his deposit 
shall be forfeited and the vendor may 
re-sell, and if he incurs a loss on such re-sale 
after taking into account the forfeited 
deposit the purchaser shall pay to him the 
amount of such loss as liquidated damages 
(see 1 Prideaux’s Precedents (23rd edition) 
p. 360; 1 Key and Elphinstone’s Precedents 
p. 324; and the General Conditions of 1925, 
No. 36). 

In the case of The Public Trustee v. 
Pearlberg the vendor had claimed specific 
performance of the contract and damages 
jn addition to or in substitution for specific 


performance. About a year after the issue 
of the writ the vendor, presumably 
finding that specific performance was 


hopeless, served a notice on the pur- 
chaser to complete the purchase, stating 
that ifthe purchaser failed to do so the 
vendor would rescind the contract and 
forfeit the deposit. The Court of Appeal 
have decided that while the specific per- 
formance proceedings were pending . the 
vendor was affirming the contract, and he 
could not at „the same time rescind it, 
as that was contradictory. Consequently, 
there was no Valid rescission and no for- 
feiture of the deposit. 

We have been dealing with a vendor's 
remedies before conveyance, but if he has 
conveyed the property and the purchaser 
has not paid all the purchase money the: 
vendor can then rely on his vendor's lien 
and should. be careful to retain possession 
5 we title deeds (Williams (sup.), p. 988).— 


Sree, 
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Extracts from Contemporaries. . 


The Whole Truth. 

Police Officers are; taught nowadays that 
when giving evidence they must state what 
tends inthe prisoner's favour as faithfully 
as fwhat supports the case for the prosecus 
tion. Butsome learn the lesson badly or 
forget it too easily. 

It is reported that at Bow Street a man 
and wcman were before the chief magistrate. 
He was told they were fighting and rolling 

-about on the footway. The man’s defence 
was that he had ceized hold of the woman, 
believing her to have stolen his wallet, 
which he missed from his pocket, with a 
considerable sum of money. He said he 
told about the wallet at the police station. 

The constable’s reason for not giving this 
important piece of evidence was not elicited, 
Probably he just thought it was of no 
importance, But, of course, if was. There 
is nothing disorderly in seeking to detain 
a thief. Even if you are mistaken, and 
have caught hold of the wrong person, the 
action is in a category quite different from 
that of assailing women with no reason 
whatever. 

The chief magistrate expressed his sur- 

prise that an officer of five years’ standing 
` Bhould not have known better than to omit 


such an important piece of evidence. Hither . 


the policeman felt unable to say much for 
himself, or the report in the newspaper is 
condensed, but the omission might be only 
inadvertence, of which indeed a police 
officer ought to be ashamed, but which is 
not nearly so bad as indifference to the 
necessity of telling not only the truth, but 
the whole truth. —.J, P. 


“My Horses” 

In the chapter headed ‘Description of 
Persons and Things" in Jarman on Wills, 
and, under the heading “words,” in the 
admirable index to the last edition of that 
work, will be found many curious ancient 
and modern instances of interpretation. In 
` one case decided in 1916 it was held that 


kangaroos, squirrels and wild geese were ` 
not articles of household use and orgament, 
whilst in another the court determined— 
possibly somewhat to the surprise of the’ 
legatee—that the MS. log-book of H. M. 8. 
Victory passed under a, bequest of ‘books " 
Many other interesting decisio are noted,” 
but the sources of information referred to 
may, we think, be serched in vain for cases 
where testators have used the words “all 
my” in reference to classes of chattles when 
as a fact they have only been entitled to 
partial interests in chattels of the kinds 
menticned. In some cases—e. g. Ashburner 
v. Macguire—the word “my” has influenced 
the decisions, Lord Thurlow saying in the 
case named, “The pronoun ‘my’ has been 
relied on in many cases in deciding the 
legacy to be specific.” In Re Sykes ; Skelton 
v. Sykes which came before Mr. Justice 
Bennet on the 20th ult., the testator, Mr. E. 
M. Sykes of Huddersfield, bequeathed to 
his wife “my horses” together with a large 
number of specific gifts, the circumstances 
being these: The testator and his wife 
owned, a8 tenants in common in equal 
shares, three racehorses, to wit, Master 
Bimbo, Second Pop and Tetrasen, - Husband 
and wife, as a hobby, ran the horses in 
partnership for profit, and at the date of the 
testator's death the partnership account 
was £846 in credit. In his lordship‘s judg- 
ment, the words “my horses" did not include 
the interest of the testator in the three 
horses as tenant in common. He was unable 
to come to the conclusion that the testator, 
in making the gift, was intending to dispose 
ofsome specific thing. All that he seemed 
to be intending to dispose of were things 
of the classes referred to which he might 
own at his death, and the interest in the 
horses did not pass under the bequest. The 
report, at present available says nothing as 
to the number of horses usually owned by. 
the partnership, nor anything as to the. 
name or names in which the horses-specified 
were registered.—L, T. 
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BIAS 


Much has been written and said upon the 
subject of basis in magistrates, There is 
a considerable number of decisions upon 
the subject, but it has to be said that,, 
while some of them are very clear, the 
general effect of those which deal with 
borderline cases leaves a blurred impression, 
making it difficult to rule upon any 
particular set of facts where the bias is not 
glaring. . 

There would be no borderline cases if the 


principle enunciated in R. v, Sussex JJ. ex- 


parte Me Carthy (1924 88 J.P.3, by the 
present Lord Chief Justice, and reiterated 
by him and other judges on numerous 
occasions, were observed, “Justice should 
not only be done, but be manifestly and 
undoubtedly be seen to be done.” Atkin, 
L.J., in R. v. Bath Compensation Authority 
(1925) 8: J.P. at p. 89, put the position 
very neatly: “The object of the rule 
involved in this case is not merely that the 
scales be held even ; it is also that they may 
not appear to beinclined.” The whole of 
the learned law lord's (minority) judgment 
is admirably. expressed on the subject of 
bias, and was approved by the House of 
Lords (1926) 90 J.P. 121, 

` A. thing we have never been able to under- 
stand is the eagerness of some magistrates to 
adjudicate when they themselves or others 
have a doubt-upon their right to do so. 
This can be bracketed with the unwilling- 
ness to surrender a defendant for trial by 
jury or the absurd resentment towards an 
appeal against their decision, The proper 


` attitude for judges of a!l degrees is one of 


claim impartiality to any questioning of 
their jurisdiction or decision. The same 
law which has given them powers, gives 
Tights to accused persons, or to civil 
litigants, and not only shouid these never 
be infringed, but persons invoking them 
should be given every assistance to 
make them valid. Where the person 
concerned is poor and ignorant, it is cruel 
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to put obstacles in his way: indeed not to 
remove them when possible is incompatible 
with the courtesy and consideration which 
generally mark the administration of justice 
in this country. A little quiet explanation 
in court or in the office is often a sube 
stantial help and the reasonable magistrate 
or clerk will not disdain to give clerical 
assistance on occasion. Even an offender 
who may eventually have to be severely 
punished should have his trial made easy 
for him and be given every facility for 
obtaining an impartial tribunal and putting 
his case completely before it, 

Some queer distinctions are at times 
attempted. A justice who is admittedly 
disqualifed from hearing and adjudicating, 
will remain sitting upon the bench, either 
among ora little apart from his brethren. 
In R. v. Meyer (1876) 40 J.P. 645, Black- 
burn, J.. put the true complexion upon this 
sort of behaviour, The Oourt, he said, 
“could not enterinto the question whether 
the justice sat as a mere ornamental 
personage...... there was unmistakeable bias 
and the justice was really sitting in a case 
in which he was interested.” A magistrate 
so tenacious as that is not unlikely to be 
one of those people whose mere presence 
over-awes. colleagues who might easily be 
hampered in their freedom of discussion or 
acquiesce in Views they felt-were likely to 
be agreeableto their silent mentor. That 
case andthe Qourt’s observations strongly 
reinforce the dictum tha’ justice must be 
manifest. 

It is this view, rather than any actual 
danger of unfairness in the e*ndust or 
decision of cases which bas led us to advise 


that magistrates wh» are als) spacial 
Constahvles shoald not sit to hear police” 
prosecution. Every defendant, whether 


guilty or (as it may turn out) not guilty, 
and whatever the degree of turpitude at- 
tacbing to him if guilty, ig entifled to 
leave the cetrt, be it in freedom or on his 
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way to gaol, with a feeling that he has had 
a fair trial. It is asmall thing that a 
defendant should regard the court as mis- 
taken or unduly severe. It is a serious 
matter if he goes away with his faith shaken 
in his countrymen’s fairness. 

We are not going into a mintute dis- 
cussion of the large number of cases on 
bias. They will be found adequately in 
Stone’s Justices’ Manual, and on the special 
subject of licensing in Paterson’s Liceusing 
Acts. Far more important than detailed 
learning in this matter isa firm grasp of 
principle. We do, however. invite our 
readers: attention to two recent cases as 
again jllusrating the principle, 

In Cottle v. Cottle [1939] 2 All E. R. 535, 
a matrimonial case before a bench of 
justice, it appeared that the chairman was 
a friend of the wife’s mother Before the 
hearing began, the husband took objection 
to the case being tried by the bench so 
presided over, The objection was over-ruled 
by thechairman who said, “I took an 
oath when I was appointed a magistrate to 
do justice and I have always endeavoured 
to. 1 do not know anything about tis 
case, ard I did not consult your wife 
about it. I knew about tke previous case” 
tone the learned President of the Divorce 
Division said was “necessarily and intime 
ately bound up with” the one then before 
the justice), “but I did not know anything 
about this case until the Monday morning 
when your wife came to ask for a summona, 
I do not see any justification at all for my 
vacating the chair. I think itis a frivolous 
objection.” The Division Court was far 
from treating it as a frivolous objection, 
for the case was remitted for a new trial 
before a bench of which the justice objected 
to was not a member. 

The judgment is important in several 
respects. The President made it clear that 
once an objection such as this has been 
taken and over-ruled, “it would be contrary 
to reason and authority to-kold that, by 
joining in the discussion of the case, or 
giving evidence in the case, the party who 
has taken the objection had in any sense 
waived it.” 

He also said, what is 9f great importance, 
,that-it would be preposterous to hold the 
mere fact of some sort of acquaintance 
existing between the parties or of discussion 
of business matters entirely wunconnected 
with the case suggesting bias or the possi- 
bility of bias.. “If we were to put such 
an exacting test upon the right of justices 
to sit, it might very well be that the whole 
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structure of summary jurisdiction would be 


upset. _ €88 
administration of justice and the gregt 


value ofthe functions of justice are shat, ,° 


they do administer justice amongst people 
with whom they are acquainted, afd of 
wkose lives and family history theysknow 
something.” But as the President said, 
the acquaintance here was much closer — 
than that. According to affidavits not 
contested by the wife, she and hè? mother 
both claimed the chairman as a friend of 
her mother, who would favour the wife. 
The Court did nor impute any bias in fact 
to the magistrate in question (we all know 
how foolishly and indiscreetly some people 
will claim, with or more often without, 
justification that others are on their eide 
in a dispute when attempting to frighten 
their opponents) but could not resist the 
conclusion that this particular husband 
might reasonably havé formed the impres- 
sion that the chairman could not give the 
case an unbiassed hearing. “That is 
enough for our. decision,’ said the 
Presidant. ; 

Bucknill, J., emphasised that no! moral 
blame of any kind attached to the chairman, 
but though He found it “impossible to say 
that no reasonableman could suppose, in 
the circumstances, that there was an impro- 
per interference with the course of justice,” 
he added, “J attach, as everyboty must 
attach, the greatest importance to the fact 
that every litigant in a British court of 
justice should be satisfied that he is having 
an absolutely impartial trial and that there 
should be no suspicion of any -undue 
influence.” . 

It is not a question of morality, but of 
diseretion. It is easier to be good than 
wise, but wisdom is required in the 
judiciary both high and low. The sgzond 
recent case we refer to illustrates. this 
necessity admirably. Jt was alleged in 
R. v. Watson ex parte Moses (1910), The 
Times 17th July ; 80 LJ. 45, that a learned 
metropolitan magistrate, about to try some 
woman for an offence against s.5 of the 
Public Order Act, 1936, remarked “This is 
the same asa leaflet which appeared ina 
similar case before me a short time ago, 
when [ sent a man to prison for five weeks,” 
In reply to the application for prohibition, 
the magistrate denied this evidence, but 
said that as his conduct had been called in 
question, he preferred not to deal further 
with the case. The Divisional Court dis» 
missed the motion for prohibition, with 
costs, holding that the remark was not 


. 
. 


The whole essence’ of the local e 


_ evidence of bias, 


in a panic.” 
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But the Court quoted 
with approval the observation of Wills and 
*Channell, JJ., in Ex parte Wilder (1902) 
- 669.2. 761, that though a magistrate is "at 
iberty to entertain strong views on a 
subjecs, it were better if he kept his views 
to himeelf.’ h 
In war’ time it is inevitable that people 
should develop strong views on many 
subjects, upon which in the calmer times 
“of peace.they would be less uncompromising 
But however just in some cases these views 
may be, the temptation to panic and un- 
reasonableness must be resisted. Lord 
Roche, speaking in the House of Lords, on 
the 30th July, remarked of the justice (the 
himself sits as a magistrate, and besides 
being a judge of long experience, has first 
hand knowledge of- courts cf summary 
jurisdiction) that “he is as a rule timid 
about novelties, and if he is not timid he is 
This remark was apropos of 
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the “very varying sentences inflicted. on 
what I may call over-talkative: people.” 
Persons tried upon charges of publishing 
statements likely to cause alarm or des- 
pondency (Defence Regulation 3984) may 
very well deserve prison or fine. They 
certainly do where they are persons in 
authority upsetting the morale of those they 
control, orifthey are maliciously seeking 
to make other people's flesh creep, but in 
some cases they are merely adults with the 
mentality of the frightened child and a few 
words to dissipate their terrors are more in 
point than punishment. If is not only 
useless, but cruel, to sfaack a child who ig 
afraid of the dark, and it is equally futile 
and harsh to punish the grown-up who 
cannot refrain from whimpering about the 
bogey men of Europe. The strong exist to 
help the weak, not further to quench their 
feeble personality.—J, P. 





Extracts from Contemporaries, 


Law and Literature. 

While to some persons cf a bypercriti- 
` cal turn of mind the collccation of the terms 
“law” and “literature” may appear a con- 
tradiction in terms we of tke profession 
.know better, for even legal treatises not 
a few, fore example those which came from 
the pen of the late Sir Frederick Poll-ck 
and F. W. Maitland, were marked bya 
clarity of expression and a scholarly thorou- 
ghness, characteristics which are oftentimes 
lacking in the textbooks of the other pro- 
fessions, Here the very pleasant task is 
essayed of linking the two words at the 
head of this paragraph in a different aspect 
by recalling a few names of those members 
of the legal professio who have made 
valuabls contributions to literature in the 
strict sense of that word, that is, in writings 


in which they should command the attention - 


of their contemporaries and posterity, ere 
„their turn came to make headway in tbe 
profession of the law where, as Milton 
rather scornfully put it, they could enjoy 
fat contentions and flowing fees. In a very 
different way, too, law and literature have 
at times been singularly linked, as, for 
example when a dispute as to the respective 
merits of Gray and Collins resulted in a 
visit to an attcrney and the revocation of 
a will, and-likewise when an avowed inabili- 
ty to see anything in the novels of Jane 
Austen was said to have proved destruc- 
ive of an otherwise good chance of an 
ndian judgeship. 


4 
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Sir Walter Scott, 

Probably the most conspicuous instance 
of a happy conjunction of law and literae 
ture in one Person was in the case of Walter 
Scott. Knowing him mainly as the author 
of the Waverly Novels, we are apt to forget 
that during the whole of his life he was 
also immersed in the Jaw. He was Sheriff 
of the county of Selkirk for many years, 
a position analogous to that of a County 
Court judge in England, but with, in addi- 
tion to a fairly extensive jurisdiction in 
civil matters, a jurisdiction alsoin criminal 
case. Some years agoit may be recalled 
the decisions given by Sir Walter were col- 
lected and published with an interesting 
introduction by Mr, Joha Chisholm, K. 0O., 
of the Scots Bar, among the many subjects 
upon which he was called to adjudicate as 
shown by the index being “Beggars and 
Vagrants : Oharge of “harbouring,” "Feal 
and divot, Right to,” ‘Post-horses : Refusal 
to supply,” and “Thirlage : Abstracted 
Multures’’ and other equally recondite mat- 
ters which must have given no littlaenjpy- 
ment to the Sheriff although no dowb\ he 
contrived to conceal thlg when on the bene. 


ry ` 

John Leycester Adolphus | 
This name is familiar‘to all lawyers as 
the joint editor of two series of law reports, 
one in collaboration with Richard Vaughan 
Barnewall, and- the other with Thomas 
Flower Ellis, the friend of Macaulay. Adole 
phus, has, however, a further claim to remem: 


‘and legal accuracy. True it 


brance in that while curiousity was all agog 
as to the-authorship of the Waverley Novels 
and was greatly agitating literary circles, 
he by an exhaustive examination of all the 
available evidence, pointed out Scott as the 
true begetter of the novels in a series of 
letters to Richard Heber, a friend of Scott 
and the recipient of the dedication of one 
of the cantos of Marmion, The letters of 
Adolphus regarding the authorship of 
the novels interested Scott, who later, invited 
Adolphus to Abbotsford, an invitation which 
was accepted, and a lasting friendship 
sprang up between he novelist and the law 
reporter. 


Macaulay and Thackeray, 

Both these writers can be claimed as 
fellow lawyers; at all events both were 
called to the Bar, So far as is ascertain» 
able, however, the former's sole forensic 
effort was once at sessions when he pro- 
secuted a boy for stealing a parcel of cocks 
and hens. That Macaulay studied the law 
to some purpose, however, was later suffici- 
ently shown in bis draft criminal code 
for India, a work which, like all that came 
from his pen, was a masterpiece of clarity 
i is that it 
remained in draft, but it was of use to sub- 
sequent legislators. Regarding it the late 
Sir Fitzjames Stephen said that what 
struck him most in considering Macaulay's 
draft was that it proved that its author 
must bave had a kowledge of English law 
which, considering how little he had practis- 
ed it, might fairly be called extraordinary. 
Of the other writer collocated with Macaulay 
in the heading of this paragraph, namely 
Thackeray, it cannot be predicated that he 
ever practised the law, at all events there 
seems to be no evidence pointing that 
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way beyond the fact that he was called to. 
the Bar, but all lawyers are drawn to him, if, 
by nothing else by his delightful picture of 
Temple life which he gave us in Pendet 
nis, 
` a 
A later Laweyer Writer. “|. 
Any catalogue of those who have been men 
of letters and men of law which left unmen- 
tioned the late Augustine Birrell would res- 
emble the production of Hamleteagd leav- 
ing out the Prince of Denmark. To read 
and to reread Birrell’s yolumes— 
for all his books repay repeated perusal, a 
great test of literatrue—is a perpetual de- 
light, accentuated for the lawyer by the 
introduction every now and again of some 
technical phrase or word which is found 
to be apt. His very titles proclaim their 
legal origin ; thus, we have “Obiter Dicta,” 
“More Obiter Dicta” and “Res Judicata.” 
Again, we come upon an expression which 
also bespeaks its legal provenance, as for 
example, when in his essay on Carlyle we 
are reminded that “an historian stands in a. 
fiduciary position towards his readers” ; and 
again in another essay he speaks of some- 
thing which ‘forms part of the res gestae.” 
But most of fall it isin his paper on “The 
Age of Victoria” that ke becomes quite 
dithyrambic regarding the various law 
teforms carried out during the long reign: 
of the Queen. | After quoting. #he familiar 
lines of Wordsworth, about the impulse of 
a vernal wood teaching us mors of man, of 
moral evil and of good than all the sages 
can, he declares that as a student of moral 
evil he had learned much more of it from 
sect, 20 of the Oompanieg Act, 1867 than 
from all the woods and forests he had ever 
visited at home or abroad, Traly, Birrell 


` had avery pretty wit.—L. T. 
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N 
Law of Easement.—By¢ Amin AND SASTRI, 

Pouisszeo spy N. M., TripAtar & Co, 

Bomgay 2. 

This,is a handy book covering about 550 
paeron the law of easements and licenses. 
aye, book contaias detailed commentary 
ón the Indian Act. The author has adopted 
the method of mgzbhelling the entire body 
of knowledge as.commentaries under in- 
dividual sections of the Act. He has rightly 
avoid the method of discussing the law 


under their subject headings, independent- - 


lv of the statute. ‘The allied topics of Party 
Walls, Fisheries, Ferries, Madras Irrigation- 
Customary Rights, Public Rights ete. ar 
also dealt with; ss. 26 and 27 of the Limi. 
Act are also given. The learned anthore: 
have sought to reconcile the conflict of judi- 
cial decisions, wherever they occur, ‘the 
book will be found useful in provinces where 
the Act applies as well as in those where 
it does not apply. Printing and gel up o% 
the book are excellent. 
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EASEMENT : RIGHT OF ACCESS FOR REPAIR 


The grant of an easement is prima facie 
also the grant of such ancillary rights as 
are reasonably necessary to the exercise . of 
enjoyment. “Thus,” Mr. Justice Parker, 
said in Jones v. Pritchard ((1908), Oh. 630), 
“the grantee of an easement for a waters 
‘course through his neighbour’s land may, 
when reasonably necessary, enter his neigh- 
bour’s land for the purpose of repairing, 
-and may repair, such watercourse.” On 
the same principle the parties inthe case 
with which the learned judge was concerned 
might, it was intimated, do such acts on 
the property of the other as were reasonably 
necessary to the continual enjoyment of 
the cross-easements of support of a party 
“wall. Each party would be entitled to 
repair the other's half so far as was reason- 
ably necessary for the enjoyment of any 
easement impliedly granted or reserved, 
Reference was made to Pomfret v. Ricroft 
((1669) 1 Saund.. 321), where it was held 
that one who had an easementto use a 
pump on his neighbour's land had also the 
-right to enter the land and repair it, ‘‘for, 
where the use ~f a thingis granted, every» 
thing is granted by which the grantee may 
have and enjoy the use. As,if a man gives 
me licence to lay pipes of lead in his land 
to convey water to my cistern, I may after- 
wards enter and dig the land to mend the 
pipes, though the soil belongs to another 
.and pot to me.” 
' This last was substantially the position in 
the consolidated actions of Abingdon Cor- 
poration v, James: Same v. Thane (162 L, 
T. Rep. 335; (1910) 1 Oh. 287) though, for 
reasons which will appear when the facts 
are examined, it was a hard case. It may 
bə noted in passing that the same principle 
has been applied to rights of way (see 
‘Newcomen v. Coulson—(1877) 5 Oh, D. 143) 
and hag been held to justify entry on a 
-common and the replacement of an inn sign 
‘(Hoare v. Metropolitan Board of Works 
(1874) L. R, 9. 9. B. 296). 
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Goodhart v. Hyett (50 L. T., Rep. 95; 
(1883) 25 Oh. D. 182) Was the case of the 
owners of a house supplied with water by 
pipes passing through adjoining land, The 
privilege was (as was held) an easement, 
and Mr, Justice North, granted an injunce 
tion to restrain a neighbouring landowner 


-from building a house over the pipes so 


as materially to interfere with and render 
more expensive access to the pipes for the 
purposes of repair, The case was in one 
sense a hard case, The defendants had the 
misfortune to become the lessees of the land 
for building purposes, and the learned 
judge described the case as a suit which he 
was sorry to have to deal with. 

His Lordship held that the plaintiffs, 
having established the right to the line of 
pipes, were also entitled to enter upon the 
servient land from time to time for the 
purpose of cleansing and repairing them, 
The plaintiffs said that the pipes could not be 
repaired under the house if the house were 
built. The defendants said they could be re- 
paired very easily, “These two statements,” 


the learned judge observed, “are not altogee 


ther inconsistent, because the parties are not 
speaking quite to the same point. There is 
no doubt that people who can tunnel under 
the Alps or the English Ohannel, or who 
can remove a standing block of houses by 
engineering skill, can, if they please to set 
about it, carry ne Aes wort in such a 
way that the pipea under the hoyse might be 
repaired notwithstanding the/house stood 
over them. But the questior is not whether 
it can be done as a matter of engineering 
skill, but whether practically the\glaintifis 
will have the same appagtunity of ee ba 
the right as before.\ In my inion Wey 
will not.” : - $ 
Nor did the learned Ndge accede to the 
argument that the pipés\ would never want 
repair. The plaintiffs would, not have 
“reasonable means of access for the purpose 
of doing such*repairs as must necessarily be 
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wanted,” and the defendants therefore claimed to be protected by the termg of. 
proposed to do something which would their agreement. i . 
interfere with the plaintiff's rights, Such were the authorities before Mr. 
The plaintifs in Birkenhead Corporation Justice Simonds, in the recent case SA” 
v. London and North Western Railway Abingdon Corporation v. James (sup.). The | 
Company ((1885) 25 Q. B. D. 572), construct- facts were shortly as follows. qn 1983 the ` 
ed in 1843, under statutory powers, a sewer plaintifs acting under statutory powers,| 
on land, part of which had been bought by laid a!9-inch water main which for part of 
the defendant railway company but had its lenght lay under the land of A., who , 
not then been used for their works. Part claimed and received compensation, which, 
-of the remainder was bought by the defene was expressed to be “for any pas ‘present 
dants after the construction of the sewer. or future damage.” Shortly afterwards, 
In 1863 the defendants, in exercise of A. sold his land to L. with full notice of the 
` powers conferred on them by their special existence and line of the main. The defen- . 
Act, constructed an embankment which dants were purchasers of two houses built by 
rendered ‘access tothe sewer more difficult, L. The main ran diagonally under thé centre ` 
and the plaintiffs claimed in respect of of one of them, and under the corner of 
consequential extra expense incurred in another. The defendants were unware of 
repairing the sewer. The right of accessto thefact. It appeared that they purchased 
‘the sewer was not expressly given by the their respective houses through a building 
Iccal Act, under which it had been con- society and that they did not, nor did any 
structed and the Court of Appeal held that one on their behalf, dsk whether there were 
inasmuch as this right had to be implied amy easements affecting the land to be 
and the émbankment had not prevented sold. ` 
access to the sewer but only rendered it The learned judge stated that, in his 
: Nae ' 
ee oir ani kalimah si the plaintifs had opinion, it was unnecessary forhim to seek 
San 0 Gompendahon... 36 to define with nicety the measure of inter- 
The grounds of the decisi-n are indicated ; ; 
i ; b ference with the right of accassfor purpose 
nE me oag aaa from the aR of repair- which was enjoyed by a dominant 
im th ka tat : “One ve t only to owner—in which expression he included a 
mply that the statute gave the commis- statutory authority invseted with aduty of < 
sioners such powers as were reasonably maintenance. “Whatever test jgsadopted,” 
necessary for the effic‘ent working of the he. said, ‘material interference,’ “sube 
aAA iie F ne ae PP of 80 stantially greater difficulty’ or ‘practical 
g 1t no particular mode of access, impossibility,’ I must come to the conclusion 
nor any particular degree of convenience of upon the facts of this case that the plain- 
‘access, is wanted; but all that is wantedia psan w: infri 
ight t he land of th tiff’s right of access had been infringed, It 
aright to go on tnae land of the owner and ig true that they might not for very many 
to get to the sewer, and such owner is not to years require to inspect or fepair the main 
do anything which would make it practic- h it der the defendants’ 
ally impossible for the plaintiffs to go on MASS ee are ore 
pul land’ and aa anan right.” houses ; but it is true also that they may 
Though the tight of ` require to do it at any time, and to do so 
‘nouga the rigi access is clearly ‘with the least possible delay.” His Lordship 
maintained in this case readers will not had previously n>ted that the pipe worked 
have failed to ojgerve the contrast between ag a syphon, £o that acrack which let in 
the words “PracticaNy impossible” andthe the air would have far more serious con~ 
words “reayonable méses.of access for the 
urpas oNdoing: “sach renal sequences than waste by leakage of a 
x secede ba 8 ted” I A as must certain amount of water. A crack would @ 
Gadha ea A wanted used in the pree result in the complete stoppage of an 
Go NA important part of the plaintiffs’ water 
opftart v Hyett, (sup.), was approved supply, 'and speedy access was therefore 
andythe langyage-ofyMr. Justice North, necessary. 
. abépted by Mr. Juste Tomlin, in Metro- - 
politan Wate? Boarg v. London and North The suggestion that the plaintiffs could . 
‘Western Railway Pompany ((1924) 131 L, T. do anything that had to bedone by tune 
* 123), where it wae/held that thé defendants nelling from outside the walls of the houses 
were not justifie in an operation which appeared to the learned judge to be a 
would substantially diminish the plaintiff's theoretical rather than a: practical possi- 
reasonable access to their mhin for inspec- bility. He saw no reason to suppose that 
tion and repair, notwithstanding: that they even in Birkenhead Corporation v. London 
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= Land! North water Railway Company scope of the present article, readers may be 4 
e(sup,), the couft intended to impose upon referred to the report. 


the. dominant owner so heavy a burden. 
*PMoreever, inasmuch as the plaintiffs’ ease- 
meht was exercised by means of a pipe laid 
~ in thew servient tenement, they might be 
liable to thé servient Owners to make good 
any damage done by the pipe's falling into 
disrepair, apart altogether from the statutory 

. duty of repair, : 
Hisg#rdship negatived, on the facts, 
the argument that the plaintiffs had stood 
by and knowingly allowed the house to be 
built, and dealt with arguments based on 
alleged failure to comply with statutory 
= requirements. For the consideration of 
these, which would take us beyond the 


“In the result it was held that the ‘plaintiffs 
were entitled to a mandatory injunction to 
restrain the defendants from permitting 
their houses to remain so as to prevent the 
plaintiffs’ free access to the main there- 
under for the purpose of repairing and 
maintaining it. The making of the order 
was suspended for a year, the plaintiffs 
having agreed to that course, 

The learned judge observed that it was 
a very hard case on the defendants, though 
it might be said that it was their own fault, 
“and strictly it was, bepause the asking of a 
simple question would have resolved all, the 
difficulties."—L, T. 





LIGHTS IN THE STREET 


A recent decision of the Court of Appeal 
(Greenwood v. Central Service Co), see 
page 387 anté, throws an interesting light 

- , ona question of the liability of the local 
authority in connection with the lighting of 
streets in the Metropolis. Lawyers have 
long known that the highway authorities 
outside London could light or abstain from 
lighting as they liked. They could say that 
they would light a strest up to nine o'clock 
at night, and no longer ; and if they decid- 

=- ed to put out the light at nine o'clock, the 
late wayfgrer who had not got a lantern and 
fellin the dark could not complain. This 
was plain from the decision of the Court 
of Appeal in Sheppard v. Glossop Corporas 
tion ([1921] 3 K.B. 132; 85 J. P. 205). The 
Court of Appeal there refused to endorse 
the more stringent view expressed earlier 
by Lord Eshenin Laniley v. Hast Retford 

, Corporation (run 55 J. P. 133). The defen» 
dants had put up a light near the entrance 
to a footpath on .whieh there was a post to 
prevent cattle frem straying upon it. The 
light was out on the night when Mr. 
Lamley ran into the postand was injured ; 
and the Court of Appeal upheld the verdict 
which he obtained below before Grantbam, 
Ja anda jury. Lord Esher said: “They 
have undertaken to ligct the town and must 
light it reasonably and efficiently,” which 
means, of course; that a jury or judge of 
fact may decide whether on any day or night 
the lighting was efficientand reasonable. 
However, when the question came up again 
before the Court of Appeal in Sheppard v. 
Glossop# Corporation (supra), the Oourt 

_. Pointed out the difference between the 

, Metropolitan law and the extra-Metropolitan 
Law, and declared that the question whether 


` 


a town or street (outside London) was pros 
perly lit or not was a question for the 
lighting authority. Unless they do some- 
thing to make a street unusually dangerous 
(as by digging a trənch in it) tbey are 
under no obligation, by lighting or other- 
wise, to give warning of danger. This case 
was approved and followed in another con- 
nection in the present year in Kent v. East 
Suffolk Rivers Catchment Board, (1940) 1 
K.B., at p. 326. 

In London it was always different. Under 
8. 130 of the Metropolis Management Act, 
1855, the vestries (whom the modern borough 
councils succeeded in 1893) had to light 
the street. The section provides that the 
vestries and boards ‘shall cause the several 
streets within their parish or district to be 
well and sufficiently lighted.” The judges 
have from time to time differed as to 
whether this means that the borough council 
must put some sort of light in each street, 
but thatif they put some light, its kind 
aud quantity is in their discretion, or 
whether the Court can go into the matter 
and, on evidence, form its opinion on the 
sufficiency of the light a g the 
siminsterfCity Council 
(1919) 83 J. P. 98, the Divisio Ovurt held 
that light was necessary, that a jury 
could not say that more Weht should have 


been provided than uthority 
one 
hob vf 


considered necess 

the duty of lighting \ubhorities to keep 
an army of men constamtly running round 
their districts ‘to light or reelight "lamps 
which have sheen placed in: position and 
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gone out. But a verdict for negligence may 
be given if this is not done. In the later 
case of Carpenter v. Finsbury Borough 
Council (1920) 2 K.B, 195, 84 J, P. 107, 
Sherman, J,, refused to follow the Divisional 
Court in their judgment, and declared that 
where an accident is alleged to have been 
due to insufficiency of the light provided 
for a street, it is for the tribunal of fact 
to decide whether the statutorv obligation 
to light efficiently has been fulfilled. - - 

All this is more or less ancient history: 
butitis wellto go over the ground as it 
stood prior tothe recent Lighting Restric- 
‘tions Regulationg. eThey are contained in 
S. R. & O. 1939, No. 1098, which has not 
been materially changed by the new edition 
of 1940-(No,. 74). It forbids the display of 
lights in streets except those authorised by 
Article 6 of the Order, that is to say, red 
lights indicating an obstruction on or near 
.a road, so long as each light does not 
exceed one candle power and is ecreened 
in acertain way, 

In the recent case of Greenwood v. Central 
Services Co, (supra), the Marylebone Council 
had put up lights of this kind on a refuge 
in their area. but at the vital moment the 
light, which is called a hurricane lamp, bad 
gone out. A motor cab coming along ran 
intu the bollard and injured its passenger. 
She brought an action against the cabman 
and his employers, and won against them 
ona charge of negligence. They claimed 
contribution from the local council, on the 
ground that the refuge was temporarily 
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unlit, The County Onur Judge roPStede: 

this claim, and the em)loyers (Oémtra®. 


Service Oo., Ltd.) carried the point to “the”. 
Oourt of Appeal, The Court dismisged*thes 
appeal. ‘Mackinnon, J., pointed ont thah, 
the éffect of the Lighting (Restrictions) «’ 
Order of 1939 was to repeal or throw out & 
of operation the earlier legislation. Tha 
Order of 1939 imposes na daty, But only a e 
discretion: and on the point of common 
law negligence, the employers akad not” 
made out their case in the court” below. 
We donot know whether the Baldock case 
[supra] was cited to the learned County ~ 
Oourt Judge. It went the other wavy; but 
when cne looks at the facts in the Baldock 
case one sees that the defendant council ' 
did have considerable opportunity of seee ` 
ing whether their lamps had failed. There 
was no similar evidence in the present 
case. Sothe two cases, on the facts, are 
not inconsistent. $ | 
This decision is comparable with the 
recent case of Woodhouse v, Levy and.. 
others: St. Marylebone Borough Councii 
Third Parties(see p. 446 ante), The Court 
of Appeal held (reversing the decision of 
Oassels, J. in the court below) that the 
obligation imposed on the borough council 
by s. 130 of the Metropolis Management 
Act, 1855, adequately to light the streets, 
was temporarily suspended by the Lighting e 
Restrictions Order, 1939. They entered 
judgment for the plaintiff against the frst 
two defendants and gave judgment for the 
borough council.—J. P. 





Extracts from Contemporaries. 


A Newspaper Case. 

Me. Justice Asquita had a case before 
him last week which is of great interest 
to journalists (Collier v. Sunday Referee 
Co., Times, August 10’. The plaintiff had 
been sub-editor of that well-known news- 
ime before August, 1938. 
guwletters from the defen- 
said, made a 
to employ him as sub- 
ther two years ‘up to August, 
039, the defendanis sold 
and therefore. could no 
t to employ the 
hich he had held, 
his salary for some 
November, 1939, and 
‘+ month he ceased to 









pudiated his contract. The learned Judge 


the chief sub-editor of aspfcific newspaper; 
and that the defendante Wroke the contract 
when they made a sala which rendered it 
impossible for them to employ him in this 
particular way. The breach gave the ag-. 
grieved editor a rigkt to damages and he 
was entitled to go on accepting monthly 
payments as on account of the damages 
which should ultimately be found due to à 
him. Such acceptance was no waiver of his ~ 
Tights. Times have brought many changes 
in the tenure of officesin Fleet Street, 
When our older readers were young men, 
and did work there while their practice 
was coming, the tenure, even of editors, . 
was precarious. Sudden changes mi ft. 
lead to a quick dismissal with no rémedy. 
We strongly approve of the greater security 


years, but a contract to frie him to be 


` which, at all events in many cases, is now y 


held on the facts that theré*was not only given.—L, J. 3 
a contract to employ jhe plaintif for two ae 
+? er ae -3 a [en 


